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PREFACE  TO  VOLUME  LXVil.- 


There  is  much  excellent  learning  in  this  volume.  Festing 
y.  AUeUj  p.  339,  is  a  leading  case  on  the  failure  of  con- 
tingent remainders,  though  its  application  is  now  cut  down 
by  statutory  amendment  of  the  law.  Then  Acton  v.  Blundellj 
p.  361,  is  the  first  of  the  modem  line  of  cases  on  rights,  or 
rather  lack  of  rights,  in  underground  watercourses,  and  con- 
tains a  classical  and  often  quoted  passage  (at  p.  383)  as  to 
the  persuasive  authority  of  Boman  law  in  common-law 
jurisdictions.  Beginners  may  do  well  to  observe  that  the 
wealth  of  illustration  on  the  matter  in  hand  to  be  found  in 
the  Digest  is  due  not  to  any  superior  acumen  or  scientific 
method  of  the  Bomans,  but  to  the  practical  importance  of 
irrigation  in  Italian  agriculture.  The  citations  of  Boman 
law  as  originally  printed  in  Meeson  &  Welsby  cannot  be 
said  to  do  much  credit  to  the  civilian  learning  of  counsel 
and  reporters  in  the  early  years  of  Queen  Victoria  (1). 
Bracton  was  no  better  treated.  In  Sutton  v.  Temple^  p.  255, 
we  have  a  somewhat  uncommon  English  term  of  farming, 
eddishj  properly  aftermath  or  stubble,  but  here  equivalent  to 
eatage^  the  right  of  depasturing  it.  The  origin  of  the  word 
is  obscure,  see  the  Oxford  English  Dictionary,  s.v.  Wood  v. 
LeadbitteTj  p.  831,  is  still,  in  principle,  a  decision  of  first-rate 
authority  on  the  nature  of  a  licence  as  distinguished  from  a 
grant,  though  modern  Judges  may  be  readier  than  their 

1  Two  bad  blunders  in  Latin  escaped  notice  in  the  crowd  until  the  last 
moment,  and  could  be  corrected  only  by  an  erratum. 
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predecessors  to  find  a  grant  or  demise  in  transactions  of 
ambiguous  form.  Kinff  v.  Hoare^  p.  694,  is  the  chief 
authority  on  the  effect  of  a  judgment  recovered  against  one 
of  two  or  more  joint  debtors.  .L 

Hart  V.  Windsor^  p.  266,  decided,  in  a  case  of  some  hard- 
ship on  the  facts,  that  a  lease  of  an  unfurnished  house,  like 
a  lease  of  land,  does  not  imply  any  warranty  of  fitness  for         k  i 
any  particular  kind  of  use  or  occupation.     The  law  is  good,         de>t 
and  any  resulting  hardship  is  mitigated  if  not  removed  by        ''N  ii 
the  modem  decisions  which  have  allowed  the  validity  of         i 
parol  collateral  agreements.  'ih 

Marjoribanks  v.  Hovenden^  p.  171,  is  a  curious  case  of  an  ^y  d 
attempted  fraud  on  a  power;  the  device  of  framing  an  'li.r 
instrument  which  the  donee  of  a  power  to  appoint  by  will  i:i)< 
only  should  suppose  to  be  irrevocable,  but  which  might 
afterwards  be  treated  as  testamentary,  deservedly  failed. 
The  Court  held  without  difficulty  that  the  instrument 
was  a  deed  and  nothing  else,  and  the  power  had  not  been 
executed. 

Clayton  v.  Lord  Nugent^  p.  560,  is  another  curious  case, 
perhaps  more  curious  than  instructive.  It  is  not  a  recondite 
proposition  of  law,  nor  indeed  of  common  sense,  that  an 
existing  and  dated  document  is  not  evidence  of  the  contents 
of  an  earlier  document,  which  is  not  to  be  found,  merely 
because  it  bears  a  general  resemblance  to  that  document,  and 
is  in  the  place  where  it  ought  to  have  been.  Here  the 
testator  took  singular  precautions  to  prevent  his  will  from 
taking  effect,  and  succeeded  in  providing  a  novel  illustration 
of  the  rule  that  it  is  desirable  to  adhere  to  the  usual  forms. 
The  student  will  observe  that  the  result  would  have  been 
the  same  if  the  document  which  was  found  had  not  been 
dated  at  all.     If  it  had  borne  even  date  with  the  will,  qucere. 

In   Chappie  v.   Cooper^  p.  586,  the  Com-t  was  astute  to 
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arriye  at  the  conclusion  that  a  man's  funeral  is  a  necessary 
for  his  infant  widow. 

The  explanation  of  Gore  v.  Gtbsotij  p.  762,  in  Matthews  v. 
Baxter  J  L.  R.  8  Ex.  132,  really  deprives  the  reasons  given 
for  the  earlier  decision  of  most  of  their  importance;  but 
the  decision  itself  remains  good  law.  See  further  Imperial 
Loan  Co.  v.  Stone  [1892]  1  Q.  B.  599,  where  the  law  as  to 
the  effect  of  lunacy  or  intoxication  on  contracts  made  by 
persons  in  either  state  was  finally  settled  by  the  Court  of 
Appeal. 

In  Parker  v.  Carter^  pp.  100, 110,  Wigram,  V.-C,  declined 
to  lay  down  what  would  constitute  an  equitable  seisin. 
Whether  it  means  anything  beyond  the  position  of  one  who 
would  be  in  legal  seisin  but  for  an  outstanding  term,  or  the 
like,  is  not  a  question  inviting  discussion  in  a  preface. 

F.  P. 
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Page  383,  line  six  from  bottom,  for  '*  De  aequi  et  aquae  pluvise  arcandae  " 
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f  Lord  Chancellor  of 
I  Ireland, 


(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
Yolumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Friyj  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Eight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  befoi'e  me),  show  that  in  fact  he  was  not. — F.  P. 
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HANSON  V.  KEATING  (1).  i844. 

'  July  i,  5, 

(4  Hare,  1—9;  S.  C.  14  L.  J.  Ch.  13.)  Aujf.  3. 

Under  the  old  law  of  huBband  and  wife,  a  manied  woman  had  an  equity  Wioram 
to  a  settlement  out  of  her  equitable  interest  in  chattels  real.  y,.0,   ' 

The  equity  to  be  observed  by  a  person  seeking  equity  must  be  some  [21 

equity  involved  in  the  subject  of  the  suit. 

S.  Ebkdrice  by  his  will  gave  certain  annnities  to  persons 
therein  named,  and  charged  the  same  upon  his  leasehold  mes- 
suages and  premises  in  Tottenham  Court  Boad,  and  he  thereby 
appointed  W.  Eendrick  and  T.  Eendrick  his  executors:  the 
testator  died  in  1808,  without  having  made  any  other  testa- 
mentary disposition,  leaving  Edward  his  brother  and  the  children 
of  a  deceased  brother,  his  next  of  kin,  entitled  in  moieties  to  the 
equitable  interest  in  the  leasehold  premises  of  the  testator,  subject 
to  the  annuities  given  by  his  will.  The  will  was  proved  by  the 
executors.  Edward  the  brother  died  in  1816,  having  by  his  will 
bequeathed  his  undivided  moiety  of  the  estate,  property,  and  effects, 
which  he  was,  or  should  become  possessed  of,  as  the  brother  of 
*the  testator  S.  Eendrick,  to  Mary  his  wife  absolutely,  and  appointed  [  *2  ] 
her  sole  executrix.  Mary  Eendrick  proved  her  husband's  will  ; 
and,  under  a  power  reserved  to  her  in  a  settlement  made  previous 
to  her  second  marriage,  she  by  her  will  gave  her  undivided  moiety 
of  the  said  leasehold  premises  to  her  second  husband  for  his  life, 
with  remainder  to  her  two  nieces,  Eliza  Hanson  and  the  defendant 
Mary  Eeating,  in  equal  shares.    The  executors  proved  the  will,  and 

(1)  UniUd  States  of  America  v.  i2a«  (1867)  L.  E.  3  Ch.  at  p.  89. 
R.R. — ^VOL.  LXVn.  1 
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Hanson  assented  to  the  specific  bequests  of  the  moiety  of  the  leasehold 
Keating,     premises  thereby  made. 

On  the  death  of  the*  tenant  for  life  under  the  will,  in  November, 
1888,  the  defendant  Keating  (the  husband  of  Mary  Keating) 
became  in  her  right  entitled  in  equity  to  an  undivided  fourth  part 
of  the  leasehold  premises,  which,  under  the  will  of  the  last  sur- 
vivor of  the  executors  of  S.  Kendrick,  had  become  vested  at  law 
in  the  defendant  Bobinson. 

Keating  and  Saner,  being  partners  in  trade,  borrowed  2,000/.  of 
Wood,  and  to  secure  the  repayment  of  the  same  with  interest,  an 
indenture  of  assignment  was  made  by  Keating  and  the  said  Mary 
his  wife,  of  the  first  part ;  Saner,  of  the  second  part ;  and  Wood, 
of  the  third  part ;  'whereby  Keating  and  his  wife  assigned  to  Wood 
by  way  of  mortgage  the  said  undivided  fourth  share  of  the  said 
leasehold  premises,  for  the  residue  of  the  several  terms  of  years, 
with  power  to  sue  in  the  name  or  names  of  Keating  and  his  wife, 
and  power  of  sale  of  the  mortgaged  premises.  In  July,  1886,  Wood 
assigned  the  mortgaged  premises  and  the  debt  to  Lane,  to  secure 
1,200Z.  and  interest ;  and  in '  September,  1842,  Wood,  in  con- 
sideration of  8002.,  assigned  his  interest  as  such  mortgagee  to  the 
plaintiff  absolutely,  subject  to  the  debt  to  Lane.  In  1843,  the 
plaintiff  paid  off  Lane,  and  took  an  assignment  of  his  charge  on 
[  •s  ]  the  property,  and  afterwards  filed  *hi8  bill  for  foreclosure  against 
Keating  and  his  wife  and  Saner,  and  praying  that  Bobinson 
might  be  ordered  to  assign  to  the  plaintiff  the  legal  estate  in  the 
mortgaged  premises. 

The  annuities  charged  on  the  leasehold  premises  under  the  will 
of  S.  Kendrick  had  ceased.  The  defendant  Mary  Keating  put  in  a 
joint  answer  with  her  husband,  but  thereby  claimed  a  separate 
provision  out  of  the  leasehold  premises. 

Mr.  Bigg,  for  the  plaintiff,  contended,  that  he  was  entitled 
to  the  usual  decree  of  foreclosure  in  default  of  payment  of  the 
mortgage  debt.  The  husband  and  wife  had  power  to  deal  with 
the  equitable  interest  of  the  wife  in  chattels  real,  although,  with 
regard  to  mere  choses  in  action,  her  right  on  survivorship  or  to  a 
provision  would  not  be  barred. 

Mr.  RomiUy  and  Mr.  Chandless,  for  the  defendant  Mary 
Keating,  relied  on  Sturgis  v.  Champneys  (i),  in  support  of  the 
wife's  claim. 

(1)  48  E.  E.  243  (5  My.  &  Or.  97). 
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Mr.  Tinney,  Mr.  Simpkinson,  and  Mr.  Rogers,  for  Saner,  Keating       Hanson 
the  hnsband,  and  Bobinson  the  trustee.  Kratino. 

[Many  authorities  were  cited  on  the  subject  of  a  married 
woman's  equity  to  a  settlement  which  are  either  covered  by 
later  and  better  authority  or  which  no  longer  have  any  practical 
application,  and  it  will  be  sufficient  to  refer  here  to  the  following 
cases  which  were  cited:  Macaulay  v.  Philips  {i).  Lady  Elibank  v. 
Montolieu  (2),  Elliott  v.  CordeU  (3),  Purdew  v.  Jackson  (4),  and  Stanton 
V.  HaU  (6).] 

The  Yicb-Chancellob  :  [  *  ] 

The  argument  in  this  case  for  the  defendant  Mrs.  Keating  was 

foanded  upon  the  well  established  rule  of  this  Court,  that  the  plaintiff 

who  would  have  equity  must  do  equity, — a  rule  by  which,  properly 

understood,  it  is  at  all  times  satisfactory  to  me  to  be  bound.    But  it 

is  a  rule  which,  as  it  was  used  in  the  argument  of  this  *case,  takes  for        [  *^  ] 

granted  the  whole  question  in  dispute.     The  rule,  as  I  have  often 

had  occasion  to  observe,  cannot  pei'  se  decide  what  terms  the  Court 

should  impose  upon  the  plaintiff  as  the  price  of  the  decree  it  gives 

him.    It  decides  in  the  abstract,  that  the  Court,  giving  the  plaintiff 

the  relief  to  which  he  is  entitled,  will  do  so  only  upon  the  terms  of 

his  submitting  to  give  the  defendant  such  corresponding  rights  (if 

any)  as  he  also  may  be  entitled  to  in  respect  of  the  subject-matter 

of  the  suit ;  what  these  rights  are  must  be  determined  aliunde  by 

strict  rules  of  law,  and  not  by  any  arbitrary  determination  of  the 

Court.    The  rule,  in  short,  merely  raises  the  question  what  those 

terms  (if  any)  should  be.     If,  for  example,  a  plaintiff  seeks  an 

account  against  a  defendant,  the  Court  will  require  the  plaintiff  to 

do  equity  by  submitting  himself  to  account  in  the  same  matter  in 

which  he  asks  an  account ;  the  reason  of  which  is,  that  the  Court 

does  not  take  accounts  partially,  and  perhaps  ineffectually,  but 

requires  that  the  whole  subject  be,  once  for  all,  settled  between  the 

parties.    It  is  only  (I  may  observe  as  a  general  rule)  to  the  one 

matter  which  is  the  subject  of  a  given  suit  that  the  rule  applies, 

{Whitaka-  V.  HaU  (6) ),  and  not  to  distinct  matters  pending  between 

the  same  parties.     So,  in  the  case  of  a  bill  for  specific  performance, 

the  Court  will  give  the  purchaser  his  conveyance,  provided  he  will 

fulfil  his  part  of  the  contract  by  paying  the  purchase-money ;  and, 

(l)4Ve8.  15.    See7R.  B.  349.  (4)  25  E.  E.  1  (1  Bubs.  1). 

(2)  5  B.  B.  151  (5  Vea.  737).  (5)  34  B.  fi.  49  (2  Buss.  &  My.  175). 

(3)  21 B.  B.  287  (5  Madd.  149).  (6)  1  Glyn  &  J.  213. 
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Hanson  e  converso,  if  the  vendor  were  plaintiflF,  the  Court  will  assist  him, 
Kbatino.  only  upon  condition  of  his  doing  equity  by  conveying  to  the 
purchaser  the  subject  of  the  contract  upon  receiving  the  purchase- 
money.  In  this,  as  in  the  former  case,  the  Court  will  execute  the 
matter  which  is  the  subject  of  the  suit  wholly,  and  not  partially. 

[  *6  ]  So,  if  a  bill  be  filed  by  the  *obligor  in  an  usurious  bond,  to  be 
relieved  against  it,  the  Court,  in  a  proper  case,  will  cancel  the  bond, 
but  only  upon  terms  of  the  obligor  refunding  to  the  obligee  the 
money  actually  advanced.  The  reasoning  is  analogous  to  that  in 
the  previous  cases.  The  equity  of  the  obligor  is  to  have  the  entire 
transaction  rescinded.  The  Court  will  do  this,  so  as  to  remit  both 
parties  to  their  original  positions :  it  will  not  relieve  the  obligor 
from  his  liability,  leaving  him  in  possession  of  the  fruits  of  the 
illegal  transaction  he  complains  of.  I  know  of  no  case  which 
cannot  be  explained  upon  this  or  analogous  reasoning;  and  my 
opinion  is,  that  the  Court  can  never  lawfully  impose  merely 
arbitrary  conditions  upon  a  plaintiff,  only  because  he  stands  in 
that  position  upon  the  record,  but  can  only  require  him  to  give 
the  defendant  that  which  by  the  law  of  the  Court,  independently 
of  the  mere  position  of  the  party  on  the  record,  is  the  right  of  the 
defendant  in  respect  of  the  subject  of  the  suit.  A  party,  in  short, 
does  not  by  becoming  plaintiff  in  equity  give  up  any  of  his  rights, 
or  submit  those  rights  to  the  arbitrary  disposition  of  the  Court. 
He  submits  only  to  give  the  defendant  his  rights  in  respect  of  the 
subject-matter  of  the  suit,  on  condition  of  the  plaintiff  obtaining 
his  own.  Cases  may  perhaps  be  suggested  (some  cases  of  retainer, 
for  example)  in  which  a  question  never  can  arise  except  against  a 
plaintiff ;  but,  as  a  general  proposition,  it  may,  I  believe,  be  correctly 
stated,  that  a  plaintiff  will  never,  in  that  character,  be  compelled 
to  give  a  defendant  anything  but  what  the  defendant  might,  as  a 
plaintiff,  enforce,  provided  a  cause  of  suit  arose  :  Lady  Elibank  v. 
Montolieu  (l),  Sturgis  v.  ChampneyB  (2). 

[  •?  ]  I  have  gone  at  length  into  this  question,  because  the  *opinion  I 

have  expressed — which  I  intimated  during  the  argument — was 
combated  with  great  earnestness,  and  was  said  to  be  opposed  to  the 
opinion  of  Lord  Cottenham  in  Sturgis  v.  Champneys  (3).  I  do  not 
so  understand  Lord  Cottenham  in  that  case,  or  I  should  at  once 
defer  to  his  judgment.  But  I  do  know,  that,  in  one  of  his  most 
elaborate  and  able  judgments, — I  mean  that  in  Brown  v.  New  all  (4), 

(1)  5  R.  R.  151  (5  Ves.  737).  (3)  See  48  R.  R.  at  p.  246. 

(2)  48  R.  R.  243  (5  My.  &  Cr.  102).  (4)  2  My.  &  Or.  568. 
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and  with  eqaal  clearness  in  Agabeg  v.  HartweU^  in  the  House  of  Hanron 
Lords  (i), — he  held,  that  a  party  loses  none  of  his  rights  by  kbating. 
becoming  plaintiff  in  a  suit  in  equity.  The  Yice-Ghancellob  of 
Enoland,  and  Lord  Brougham,  on  appeal,  upon  the  general  ground 
that  he  who  would  have  equity  must  do  equity,  required  the  plaintiff 
in  the  latter  cause  to  submit  to  an  account  of  certain  monies  he 
had  in  his  hands,  in  which  the  defendants  claimed  an  interest,  as 
the  price  of  a  decree  for  an  account  against  the  defendants ;  there 
being  no  necessary  connexion  between  the  two  accounts.  This 
decree,  therefore,  went  to  the  House  of  Lords  under  every  circum- 
stance of  disadvantage.  The  House  of  Lords  investigated  the 
case  with  a  view  to  the  question,  whether  the  defendants  were 
entitled  to  have  the  two  accounts  blended ;  and  being  of  opinion 
that  the  defendants  had  no  such  equity,  the  decree  was  reversed. 

I  am  clear,  therefore,  that  I  am  not  bound  in  this  case  to  impose 
upon  the  plaintiff  the  terms  required  by  the  defendant,  only  because 
he  is  plaintiff  (for  that  was  the  argument  at  the  Bar).  The  question 
is,  what  are  the  equitable  rights  of  the  parties  independently  of  their 
relative  positions  on  the  record.  Sir  Edivard  Turner's  case  (2),  if 
it  be  law,  answers  this  question.  Now  it  is  true,  that  some  Judges 
have  thought  the  resolutions  *in  that  case  questionable ;  but  it  is  [  *8  ] 
equally  true,  that  they  have  considered  it  as  binding  upon  all  Courts 
untU  the  House  of  Lords  should  alter  its  own  resolutions  :  Pitt  v. 
Hunt  (3),  JewBon  v.  Movlson  (4) ;  and,  unless  I  am  altogether  under 
a  mistake.  Sir  Edward  Turner's  case  has  always  been,  and  is 
at  this  day,  considered  law  by  conveyancers,  and  is  acted  upon 
accordingly.  And  the  more  strong  has  been  the  dissent  from  the 
resolutions  in  that  case,  the  more  do  the  Judges  who  express  that 
dissent  affirm  the  authority  of  the  case  by  following  it.  I  believe 
the  understanding  of  the  profession  prior  to  the  decision  in  Sturgis 
v.  Champneys  to  have  been,  that  Sir  Edward  Turner's  case  was  in 
accordance  with  the  principles  of  the  Court,  and  I  advert  to  that 
understanding  the  more,  not  only  because  the  Vige-Chancellob  of 
England  concurs  in  it,  but  because  I  know  the  learned  editor  of 
Mr.  Boper's  book  on  the  Law  of  Husband  and  Wife  always  lamented 
the  decision  in  Sturgis  v.  Champneys  as  having  in  his  opinion 
unsettled  the  law.     In  some  cases  of  mere  personalty  there  is  no 

(1)  5  CI.  &  Fin.  484,  nom.  Colvin  y.  chattels  real  as  he  had  to  dispose  of  her 
HarttoelL  legal  chattels  real. — 0.  A.  S.] 

(2)  1  Vem.  7,  [where  it  was  held  that  (3)  1  Vem.  18. 
a  husband  had  as  much  power  to  dis-  (4)  2  Atk.  417. 
pose  absolutely  of  his  wife's  equitable 
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Hanson 

V. 

Keating. 


Avg.  3. 


doubt  of  the  wife's  equity.  But  prior  to  Sturgis  v.  Chmnpneys,  the 
opinion  of  the  profession  had,  I  believe,  become  settled,  that  estates 
in  land  were  not  subject  to  the  same  equity,  upon  the  broad  and 
important  principle  of  preserving  a  strict  analogy  between  legal  and 
equitable  estates  in  land.  In  the  case  of  Burdon  v.  Dean  (i),  the 
order  was  made  by  consent,  and  Lord  Gottbnham  notices  that 
circumstance  in  Sturgis  v.  Champneys. 

I  shall  not,  however,  decide  this  case  without  attentively  reading 
Sturgis  v.  Champneys  in  private. 

The  Yicb-Chancbllob  : 

At  the  close  of  the  argument  in  this  case,  I  stated  ^what  my 
understanding  of  the  law  was ;  and  I  reserved  to  myself  the  duty 
only  of  examining  the  case  of  Sturgis  v.  Champneys,  to  determine 
whether  I  could  act  in  this  case  upon  my  individual  opinion  as  to 
the  law,  without  directly  impugning  the  plain  tenor  of  Lord 
Gottbnham's  judgment  in  that  case.  My  opinion  is,  that  I  cannot 
do  so,  and  therefore,  in  deference  to  that  judgment,  I  shall  follow 
it,  although,  if  that  case  were  out  of  the  way,  I  should  probably 
have  decided  otherwise.  There  would  be  no  diflSculty  in  distin- 
guishing the  facts  of  this  case  from  those  in  Sturgis  v.  Champneys  ; 
but  the  reasoning  in  that  case  would  remain,  and  I  cannot 
disregard  it. 


1844. 

July  17,  18, 

19,  25. 

WlOBAM, 
V.-C. 

[67] 


[•68] 


FLETCHER  v.  FLETCHER  (2), 

(4  Hare,  67—80 ;  S.  C.  14  L.  J.  CL  66;  8  Jur.  1040.) 

A  voluntary  covenant  under  seal  with  trustees  to  pay  a  sum  of  money 
to  them  in  trust  for  the  benefit  of  third  persons  creates  a  valid  trust 
enforceable  by  the  intended  beneficiaries  against  the  estate  of  the 
covenantor. 

The  bill  was  filed  by  Jacob,  a  natural  son  of  the  testator,  Ellis 
Fletcher,  for  the  payment,  by  the  defendants,  his  executors,  out  of 
the  assets,  of  a  sum  of  60,0002.,  with  interest  thereon,  from  the 
expiration  of  twelve  months  from  the  decease  of  the  testator.  The 
claim  was  founded  upon  a  voluntary  deed,  executed  by  the  testator, 
between  four  and  five  years  before  his  death,  which  was  thence- 
forward retained  by  the  testator  in  his  own  possession,  without 
having  been  communicated  either  to  the  trustees  ^appointed  in  the 
deed,  or,  so  far  as  it  appeared  to  the  plaintiff  or  the  other  parties 


(1)  2  Ves.  Jr.  607. 


(2)  In  re  Patrick  [1891]  1  Ch.  82, 
60L.  J.  Ch.  HI. 
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interested  under  it,  and  which  was  ultimately  discovered  some  years     Flbtchbb 
after  the  death  of  the  testator,  by  a  person  the  executors  employed    FLBTCfrsB. 
to  make  a  schedule  of  his  papers,  by  whom  it  was  found,  wrapped 
together  with  an  examined  copy  of  the  same  deed,  in  a  brown  paper 
parcel. 

The  indenture  in  question  was  expressed  to  be  made  the  1st  day 
of  September,  1829,  between  Ellis  Fletcher  of  the  one  part,  and  five 
trustees  therein  named  of  the  other  part ;  and  it  recited  that  Ellis 
Fletcher,  being  desirous  of  making  provision  for  his  two  natural 
sons,  John,  then  of  the  age  of  eleven  years,  and  Jacob  (the  plaintiff), 
then  of  the  age  of  six  years,  had  proposed  and  agreed  to  enter  into 
the  covenant  and  declaration  of  trust  thereinafter  contained ;  and 
it  was  thereby  witnessed,  that,  in  consideration  of  the' premises  and 
of  the  natural  love  and  affection  which  Ellis  Fletcher  bore  towards 
his  said  sons  John  and  Jacob,  he  the  said  Ellis  Fletcher  did,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  and 
agree  with  and  to  the  said  trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns,  that,  in  case  the  said  John  and  Jacob,  or  either 
of  them,  should  survive  the  said  Ellis  Fletcher,  then  and  in  such 
case  the  heirs,  executors,  or  administrators  of  him  the  said  Ellis 
Fletcher,  should  and  would,  within  twelve  calendar  months  next 
after  his  decease,  well  and  fully  pay,  or  cause  to  be  paid,  unto  the 
said  trustees,  their  executors,  administrators,  and  assigns,  the  sum 
of  60,00OZ.    And  it  was  thereby  expressed  to  be  agreed  and  declared, 
and  particularly  the  said  Ellis  Fletcher  did  thereby  declare,  that  the 
said  trustees,  and  the  survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  such  survivor,  should  stand  and  be  possessed 
of  and  interested  in  the  said  sum  of  60,0002.  *when  and  as  the  same       [  *69  ] 
sbould  come  to  their  or  his  hands,  upon  trust  for  the  said  John  and 
Jacob,  or  such  one  of  them  as  should  attain  the  age  of  twenty-one 
years  and  should  be  living  at  the  decease  of  the  said  Ellis  Fletcher, 
and  their  or  his  executors,  administrators,  and  assigns ;  and,  if  both 
of  them  should  attain  that  age,  and  be  then  living,  then  the  same 
to  be  divided  between  them  in  equal  shares  as  tenants  in  common. 
And  it  was  thereby  expressed  to  be  further  agreed  and  declared, 
that  ID  case  neither  of  them,  the  said  John  and  Jacob,  having 
survived  the  said  Ellis  Fletcher,  should  attain  the  age  of  twenty- 
one  years,  then  the  said  sum  of  60,000/.  should  remain  and  be  in 
trust  for  Ellis  Fletcher,  his  executors,  administrators,  and  assigns, 
and  be  deemed  part  of  his  personal  estate.    And  it  was  declared 
that,  if,  on  the  decease  of  the  said  Ellis  Fletcher,  the  said  John  and 


8  1844.     CH.    4  HARE,  69—70.  [b.r. 

Fletchbb  Jacob,  or  either  of  them,  should  be  under  the  age  of  twenty-one 
Flbtgheb.  years,  then  the  trustees  or  trustee  for  the  time  being  should  invest, 
in  their  or  his  names  or  name,  the  said  sum  of  60,0002.,  or  so  much 
thereof  as  should  not  be  absolutely  vested  or  payable  under  the 
trust  therein-mentioned,  and  should  stand  and  be  possessed  of  the 
said  stocks,  funds,  and  securities  upon  trust  to  pay  and  apply  the 
whole  or  a  competent  part  of  the  interest  or  dividends  of  the  said 
sum  of  60,000Z.  unto  or  for  the  maintenance  or  education  of  the 
said  John  and  Jacob  during  their  minorities,  with  power  to  raise 
and  apply  sums,  not  exceeding  10,0002.  each,  for  their  preferment 
or  advancement.  And  it  was  further  decreed  and  declared,  that, 
after  the  decease  of  the  said  Ellis  Fletcher,  the  trustees  or  trustee 
for  the  time  being,  until  the  said  trust  monies  should  vest  absolutely 
in  some  person  or  persons,  under  the  trusts  thereinbefore  expressed, 
should  receive  and  accumulate  the  interest,  dividends,  and  annual 
produce  thereof,  or  so  much  thereof  as  should  be  unapplied  and 
[  •lo  ]  undisposed  of  under  the  ^said  trusts :  and  that  the  said  interest, 
dividends,  and  accumulations  should  belong  to  and  be  in  trust  for 
the  person  or  persons  who,  under  the  trusts  thereinbefore  declared, 
should  ultimately  become  entitled  to  the  fund  or  txthdn  from  which 
such  accumulations  should  have  proceeded.  And  the  deed  contained 
the  usual  clauses  enabling  the  trustees  to  give  receipts  and  for 
indemnifying  them. 

The  testator,  by  his  will,  dated  the  11th  of  January,  1884,  after 
revoking  all  previous  testamentary  dispositions  which  he  might  have 
made,  gave  and  devised  all  his  real  and  personal  estate  to  the  trustees 
and  executors  therein  named,  upon  certain  trusts,  for  the  benefit  of 
his  wife,  his  said  sons  John  and  Jacob,  and  his  three  legitimate 
children,  who  were  infants. 

The  testator  died  on  the  26th  of  April,  1884.  John,  one  of  his 
said  sons,  died  in  1886,  an  infant.  The  plaintiff,  Jacob,  the  other 
son,  attained  twenty-one,  in  September,  1848. 

The  plaintiff,  by  his  bill,  claimed  to  have  become  solely  entitled 
to  the  60,0002.  and  interest,  under  the  indenture  of  covenant  of 
September,  1829,  upon  the  death  of  John,  his  brother,  under  twenty- 
one  ;  and  the  bill  prayed  that  the  said  indenture  might,  if  necessary, 
be  established ;  and  that  it  might  be  declared  that  by  virtue  thereof 
the  plaintiff  was  entitled  to  have  the  sum  of  60,0002.  and  interest, 
in  addition  to  any  benefit  given  to  him  by  the  testator's  will ;  and 
that  the  defendants,  the  executors,  might  be  decreed  to  pay  to  the 
plaintiff  what  should  be  due  to  him  in  respect  of  the  same. 
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The  executors  admitted  assets.     The  surviving  trustees  named  in     Fletgheb 
the  indenture  of  covenant  of  September,  *1829,  by  their  answer,     flbtoheb. 
said,  that  they  had  not  accepted  or  acted  in  the  trusts  of  the  inden-        [  *7]  ] 
ture ;  and  they  declined  to  accept  or  act  in  such  trusts,  unless  the 
Court  should  be  of  opinion  that  they  were  bound  so  to  act ;  they 
also  declined  to  take  proceedings  either  at  law  or  in  equity,  or  to 
permit  their  names  to  be  used  for  the  purpose  of  recovering  the  said 
sum  of  60,0002.,  except  under  the  order  and  upon  being  indemnified 
by  the  decree  of  the  Court ;  and  they  declined  to  receive  the  said 
sum,  or  to  hold  it  upon  the  trusts  of  the  indenture  unless  under 
such  decree ;  but  they  stated  that  they  were  willing  to  act  as  the 
Court  should  direct. 

Mr,  Romilly  and  Mr.  Webster,  for  the  plaintiff,  submitted,  first, 
that  the  deed,  though  voluntary,  was  yet  complete,  and  effectually 
created  a  trust  for  the  objects  of  it ;  leaving  nothing  for  the  Court 
to  perfect.  On  this  part  of  the  argument  the  cases  of  M'Fadden  v. 
JenhfUB  (i),  and  Meek  v.  Kettle  well  (2),  and  most  of  the  cases  there 
mentioned,  were  cited.  Secondly,  that,  where  the  Court  is  not 
called  upon  to  complete  a  transaction  for  which  there  is  no  con- 
sideration, but  is  only  called  upon  to  give  to  the  transaction  its 
legal  effect,  the  circumstance  that  it  is  voluntary  is,  as  against 
legatees  and  other  parties  equally  voluntary,  no  objection.  [Bill  v. 
Cureton  (3),  Jefferys  v.  Jefferys  (4),  and  other  older  cases  were  cited 
upon  that  point.  They  also  cited  Clough  v.  Lambert  (5),  Doe  d. 
Qarnom  v.  Knight  {e),  Exton  v.  Scott  (7),  Hall  v.  Palmer  {8),  and 
Jones  V.  Watte  (9).] 

Mr.  Tinney  and  Mr.  FoUett,  for  the  infant  children  of  the  [  72  ] 
testator,  contended,  that  the  deed  amounted  merely  to  a  contract 
between  two  persons  for  the  benefit  of  a  third,  who  was  not  a  party ; 
and  it  was  therefore  within  the  principle  of  Wallwyn  v.  Coutts  (lo), 
Colyear  v.  Count^s  of  Mvlgrave  (ii),  and  cases  of  that  class  :  that  it 
was  at  the  utmost  executory,  and,  being  founded  *on  no  valuable  [  *73  ] 
consideration,  this  Court  would  not  interfere  to  give  effect  to  the 
instrument.  In  support  of  this  view,  they  referred  to  the  first  class 
of  cases  mentioned  in  the  foregoing  note  of  the  argument  for  the 

(1)  58  R.  R  137  (1  Hare,  458;  8.  C.  (6)  29  R  E.  355  (5  B.  &  C.  671). 
Phill.  153).  (7)  38  R  R  72  (6  Sim.  31). 

(2)  58  R.  R.  137  (1  Hare,  464).  (8)  64  R  R.  399  (3  Hare,  532). 

(3)  39  R  R  258  (2  My.  &  K.  503).  (9)  50  R.  R  705  (5  Ring.  N.  C.  341). 

(4)  54  R  R  249  (Or.  &  Ph.  138).  (10)  17  R  R  173  (3  Mer.  707). 

(5)  51  R  R  227  (10  Sim.  174).  (11)  44  R.  R  191  (2  Keen,  81). 
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Flbtoheb     plaintiff.     And,  lastly,  they  submitted   that  the  instrament  was 
Flbtghbb.    of  a  testamentary  character.       [On  that  point  they  cited  Cecil  v. 

Butcher  (l) ,  Brackenhury  v.  Brtickenbury  (2) ,  Woodbiidge  v.  Spooner  (3) , 

In  re  Evans  (4),  and  other  older  cases.] 

Mr.  James  Parker  and  Mr.  Selwyn,  for  the  surviving  trustees 
of  the  voluntary  deed. 

Mr.  Spence  and  Mr.  Bazalgette,  for  the  executors. 

July  19.      The  Yige-Ghangellor  : 

It  is  not  denied,  that  if  the  plaintiff  in  this  case  had  brought  an 
action  in  the  name  of  the  trustees,  he  might  have  recovered  the 
money ;  and  it  is  not  suggested,  that  if  the  trustees  had  simply 
allowed  their  name  to  be  used  in  the  action,  their  conduct  could 
have  been  impeached.  There  are  two  classes  of  cases,  one  of  which 
is  in  favour  of,  and  the  other,  if  applicable,  against,  the  plaintiff's 
claim.  The  question  is,  to  which  of  the  two  classes  it  belongs. 
[•74]  In  trying  the  equitable  question,  I  shall  assume  the  ^validity  of 

the  instrument  at  law.  If  there  was  any  doubt  of  that,  it  would  be 
reasonable  to  allow  the  plaintiff  to  try  the  right  by  suing  in  the 
name  of  the  surviving  trustee.  The  first  proposition  relied  upon 
against  the  claim  in  equity  was,  that  equity  will  not  interfere  in 
favour  of  a  volunteer.  That  proposition,  though  true  in  many 
cases,  has  been  too  largely  stated.  A  court  of  equity,  for  example, 
will  not,  in  favour  of  a  volunteer,  enforce  the  performance  of  a 
contract  in  specie.  That  it  will,  however,  sometimes  act  in  favour 
of  a  volunteer,  is  proved  by  the  common  case  of  a  volunteer  on  a 
bond  who  may  prove  his  bond  against  the  assets.  Again,  where 
the  relation  of  trustee  and  cestui  que  trust  is  constituted,  as  where 
property  is  transferred  from  the  author  of  the  trust  into  the  name 
of  a  trustee,  so  that  he  has  lost  all  power  of  disposition  over  it,  and 
the  transaction  is  complete  as  regards  him,  the  trustee,  having 
accepted  the  trust,  cannot  say  he  holds  it,  except  for  the  purposes 
of  the  trust ;  and  the  Court  will  enforce  the  trust  at  the  suit  of  a 
volunteer.  According  to  the  authorities,  I  cannot,  I  admit,  do 
anything  to  perfect  the  liability  of  the  author  of  the  trust,  if  it  is 
not  already  perfect.  This  covenant,  however,  is  already  perfect. 
The  covenantor  is  liable  at  law,  and  the  Court  is  not  called  upon  to 
do  any  act  to  perfect  it.     One  question  made  in  argument  has  been, 

(1)  22  R.  R.  213  (2  J.  &  W.  o65,  (3)  22  R.R.  366(3  B.&  Aid.  233, 236). 
573).                                                                 (4)  Stated  52  E.  E.  662,  663,  667  (2 

(2)  22  R,  R.  180  (2  J.  &  W.  391).  Cr.  M.  &  R.  206). 


YOL.  Lxvn.]  1844.    CH.    4  HAEE,  74—76.  11 

whether  there  can  be  a  trust  of  a  covenant  the  benefit  of  which     Fletohkb 

shall  belong  to  a  third  party ;  but  I  cannot  think  there  is  any    flktghbr. 

difficulty  in  that.     Suppose,  in  the  case  of  a  personal  covenant  to 

pay  a  certain  annual  sum  for  the  benefit  of  a  third  person,  the 

trustee  were  to  bring  an  action  against  the  covenantor ;  would  he  be 

afterwards  allowed  to  say  he  was  not  a  trustee  ?    If  he  cannot  do 

so  after  once  acknowledging  the  trust,  then  there  is  a  case  in  which 

there  is  a  trust  of  a  covenant  for  another.     In  the  case  *of  CUmgh       [  •76  ] 

v.  Lambert  (i)   the  question  arose ;  the  point  does  not  appear  to 

have  been  taken  during  the  argument,  but  the  Yicb-Ghancbllor  of 

England  was  of  opinion  that  the  covenant  bound  the  party ;  that 

the  cestui  que  trust  was  entitled  to  the  benefit  of  it ;  and  that  the 

mere  intervention  of  a  trustee  made  no  difference.     The  proposition, 

therefore,  that  in  no  case  can  there  be  a  trust  of  a  covenant,  is 

clearly  too  large,  and  the  real  question  is,  whether  the  relation  of 

trustee  and  cestui  que  trust  is  established  in  the  present  case. 

There  is  another  class  of  cases  :  BrcLckenhury  v.  Brackenbury  (2), 
Cecil  V.  Butcher  (3),  and  others,  in  which  it  was  doubted  whether,  if 
the  author  of  a  voluntary  deed  retains  it  in  his  possession,  the  Court 
will  interfere  in  favour  of  the  volunteer  to  have  it  delivered  up ; 
bat  these  are  cases  which  I  think  hardly  affect  the  present  question. 
It  was  then  said  that  this  was  an  agreement  by  A.  and  B.  for 
the  benefit  of  C,  a  stranger  to  both ;  and,  that,  according  to  the 
cases,  of  which  Colyear  v.  Lady  MiUgrave  (4)  is  an  example,  C,  the 
stranger,  could  not  enforce  the  agreement.     But  where  the  trans- 
action is  of  such  a  nature  that  there  is  no  doubt  of  the  intention  of 
A.,  while  dealing  with  his  own  property,  to  constitute  B.  a  trustee 
for  C,  and  B.  has  accepted  the  trust,  may  not  G.  be  in  a  condition 
to  compel  B.  to  enforce  the  legal  right  which  the  trust-deed  confers 
upon  him.     If  the  trustees  have  in  this  case  accepted  the  trust,  I 
think  the  decision  in  Clough  v.  Lambert  applies ;  and  if  they  have 
not  accepted  the  trust,  I  scarcely  think  that  *fact  can  make  a       [  *76  ] 
difference.    It  is  an  extraordinary  proposition,  that  nothing  being 
wanted  to  perfect  the  liability  of  the  estate  to  pay  the  debt,  the 
plaintiff  has  no  right  in  equity  to  obtain  the  benefit  of  the  trust. 

The  Vicb-Chancellor  :  July  25. 

The  objections  made  to  the  relief  sought  by  the  plaintiff  under 
the  covenant  in  the  trust-deed  of  September,  1829,  were  three : 

(1)  61  E.  B.  227  (10  Sim.  174).        (3)  22  R  B.  213  (2  J.  &  W.  565). 

(2)  22  B.  B.  180  (2  J.  &  W.  391).      (4)  44  B.  B.  191  (2  Keen,  81). 
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Fletchbb  first,  that  the  covenant  was  voluntary ;  secondly,  that  it  was 
Fletohbb.  executory  ;  and,  thirdly,  that  it  was  testamentary,  and  had  not  been 
proved  as  a  will.  For  the  purpose  of  considering  these  objections 
I  shall  first  assume,  that  the  surviving  trustee  of  the  deed  of 
September,  1829,  might  recover  upon  the  covenant  at  law ;  and 
upon  that  assumption  the  only  questions  will  be,  first,  whether  I 
shall  assist  the  plaintiff  in  this  suit  so  far  as  to  allow  him  the 
use  of  the  name  of  the  surviving  trustee,  upon  the  latter  being 
indemnified,  a  course  which  the  trustee  does  not  object  to  if  the 
Court  shall  direct  it ;  and,  secondly,  whether  I  shall  further  facilitate 
the  plaintiff's  proceeding  at  law  by  ordering  the  production  of  the 
deed  of  covenant  for  the  purposes  of  the  trial. 

Now,  with  regard  to  the  first  objection,  for  the  reasons  which  I 
mentioned  at  the  close  of  the  argument,  I  think  the  proposition 
insisted  upon,  that  because  the  covenant  was  voluntary,  therefore 
the  plaintiff  could  not  recover  in  equity,  was  too  broadly  stated.  I 
referred  to  the  case  of  a  volunteer  by  specialty  claiming  payment 
out  of  assets,  and  to  the  case  of  one  claiming  under  a  voluntary 
trust,  where  a  fund  has  been  transferred.  The  rule  against  relief 
[  •n  ]  to  volunteers  cannot,  I  *conceive,  in  a  case  like  that  before  me,  be 
stated  higher  than  this, — that  a  court  of  equity  will  not,  in  favour 
of  a  volunteer,  give  to  a  deed  any  effect  beyond  what  the  law  will 
give  to  it.  But  if  the  author  of  the  deed  has  subjected  himself  to 
a  liability  at  law,  and  the  legal  liability  comes  regularly  to  be 
enforced  in  equity,  as  in  the  cases  before  referred  to,  the  observation 
that  the  claimant  is  a  volunteer  is  of  no  value  in  favour  of  those 
who  represent  the  author  of  the  deed.  If,  therefore,  the  plaintiff 
himself  were  the  covenantee,  so  that  he  could  bring  the  action 
in  his  own  name,  it  follows,  from  what  I  have  said,  that,  in 
my  opinion,  he  might  enforce  payment  out  of  the  assets  of  the 
covenantor  in  this  case.  Then,  does  the  interposition  of  the 
trustees  of  this  covenant  make  any  difference  ?  I  think  it  does 
not.  Upon  this  part  of  the  case  I  have  asked  iCiyself  the  ques- 
tion proposed  by  Vice- Chancellor  Knight  Brucb,  in  Davenport  v. 
Biahopp  {!),  whether f  it  the  surviving  trustee  chose  to  sue,  there 
would  be  any  equity  on  the  part  of  the  estate  to  restrain  him  from 
doing  so ;  or,  which  is  the  same  question,  in  principle,  whether,  in 
a  case  in  which  the  author  of  the  deed  has  conferred  no  discretion 
on  the  trustees  (upon  which  supposition  the  estate  is  liable  at  law) 
the  right  of  the  plaintiff  is  to  depend  upon  the  caprice  of  the  trustee, 
(1)  60  E.  E.  234  (2  Y.  &  C.  C.  C.  451). 
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and  to  be  kept  in  saspense  until  the  Statute  of  Limitations  might     Flrtcubr 
become  a  bar  to  an  action  by  the  trustee  ?     Or,  in  the  case  of  new    flxto'her. 
trustees  being  appointed,  (perhaps  by  the  plaintiff  himself,  there 
being  a  power  to  appoint  new  trustees),  supposing  his  own  nominees 
to  be  willing  to  sue,  the  other  trustees  might  refuse  to  sue  ?    I 
think  the  answer  to  these  and  like  questions  must  be  in  the 
negative.     The  testator  has  bound   himself  absolutely.     There  is 
a  debt  created  *and  existing.     I  give  no  assistance  against  the       [  *78  ] 
testator.     I  only  deal  with  him  as  he  has  dealt  by  himself,  and  if  in 
sach  a  case  the  trustee  will  not  sue  without  the  sanction  of  the 
Court,  I  think  it  is  right  to  allow  the  cestui  que  trust  to  sue  for 
himself,  in  the  name  of  the  trustee,  either  at  law,  or  in  this  Court, 
as  the  case  may  require.    The  rights  of  the  parties  cannot  depend 
upon  mere  accident  and  caprice.    Having  come  to  this  conclusion 
upon  abstract  reasoning,  it  was  satisfactory  to  me  to  find,  that  this 
view  of  the  case  is  not  only  consistent  with,  but  is  supported  by, 
the  cases  of  Clough  v.  Lambert  (i),  and  WiUiamsonY.  Codrington  (2). 
If  the  case,  therefore,  depended  simply  upon  the  covenant  being 
voluntary,  my  opinion  is,  that  the  plaintiff  would  be  entitled  to  use 
the  name  of  the  trustee  at  law,  or  to  recover  the  money  in  this  Court, 
if  it  were  unnecessary  to  have  the  right  decided  at  law,  and,  where  the 
legal  right  is  clear,  to  have  the  use  of  the  deed,  if  that  use  is  material. 
The  second  question  is,  whether,  taking  the  covenant  to  be 
executory,  the  title  of  the  plaintiff  to  relief  is  affected  by  that  cir- 
cumstance?   The  question  is  answered  by  what  I  have  already 
said.     Its  being  executory  make  no  difference,  whether  the  party 
seeks  to  recover  at  law  in  the  name  of  the  trustee,  or  against  the 
assets  in  this  Court. 

The  third  question  is,  whether  the  plaintiff  is  precluded  from 
relief  in  this  Court,  on  the  ground  suggested,  that  this  is  a  testa- 
mentary paper.  I  may  observe,  that  this  objection  goes  also  to  the 
right  to  sue  at  law — a  right  which  I  have  assumed  in  the  observa- 
tions I  have  already  made.  I  have  read  the  cases  cited  by  *Mr.  [  '79  ] 
FoUett,  as  to  the  instrument  being  testamentary,  and  I  have  also 
referred  to  many  other  cases  upon  the  same  point.  I  certainly  was 
Dot  prepared  to  find  that  the  cases  had  gone  so  far  as  they  have 
upon  the  subject.  Those  cases,  however,  are  very  distinguishable 
from  the  one  before  me.  This  is  not  a  case  where  there  is  a  general 
power  of  revocation  reserved — a  general  power  to  dispose  by  will 
notwithstanding  the  execution  of  the  instrument.  In  the  cases 
(1)  61  B.  B.  227  (10  Sim.  174).  (2)  1  Vee.  Sen.  611. 


14  1844.     CH.     4  HAEE,  79—80.  [r.r. 

fletcheb  referred  to  there  has  been  a  general  reservation — or  something  like 
FLBrrcHKB.  a  reservation — of  the  party's  right  to  deal  with  the  property,  not- 
withstanding the  instrument ;  and  the  Goarts  have  held,  that  in 
such  cases  the  instrument  being  one  which  was  not  to  have  effect 
until  the  death  of  the  party — or  rather,  I  would  say,  to  use  the 
language  of  Sir  John  Nicholl  in  one  of  the  cases  in  which,  until  the 
death  of  the  party,  the  instrument  itself  was  not  consummated — 
until  then  no  conclusive  effect  could  be  given  to  it.  If  that  does 
not  occur,  the  instrument  is  not  to  be  considered  as  testamentcury. 
In  this  case  the  party  clearly  was  bound,  and  there  is,  therefore,  no 
ground  for  the  argument  that  the  interest  is  testamentary. 

The  only  other  question  arises  from  the  circumstance  of  the 
instrument  having  been  kept  in  the  possession  of  the  party, — does 
that  affect  its  legal  validity  ?  In  the  case  of  Dillon  v.  Coppin  (i),  I 
had  occasion  to  consider  that  subject,  and  I  took  pains  to  collect 
the  cases  upon  it.  The  case  of  Doe  v.  Knight  (2),  shows,  that  if 
an  instrument  is  sealed  and  delivered,  the  retainer  of  it  by  the 
party  in  his  possession  does  not  prevent  it  from  taking  effect.  No 
[  •80  ]  doubt  the  intention  of  the  parties  is  often  disappointed  *by  holding 
them  to  be  bound  by  deeds  which  they  have  kept  back,  but  such 
unquestionably  is  the  law. 

As  to  taking  the  deed  out  of  the  possession  of  the  trustees  of  the 
testator's  will,  I  was  referred  to  Cecil  v.  Butcher  (3)  and  Brackenbnry 
V.  Brackenbury  (4),  where  a  doubt  is  suggested,  whether  the  Court 
would  take  the  deed  out  of  the  possession  of  the  party.  The  doubt 
in  those  cases  was  founded  on  the  fact,  that  the  instrument  was  for 
illegal  purposes,  concerted  by  both  parties;  but,  where  the  instrument 
is  free  from  all  objection  in  that  respect,  the  cases  are  clear  that  such 
instrument  is  binding  at  law,  and,  if  binding,  it  ought  to  be  produced. 
Unless,  therefore,  there  is  some  reason  for  trying  the  case  at  law,  I 
think  the  decree  must  be  for  payment  upon  the  admission  of  assets. 

Declare  that  the  deed  of  the  1st  September,  1829,  constitutes  a 
debt  at  law,  and  decree  payment  of  the  principal  and  interest  on 
the  same  to  the  plaintiff  out  of  the  assets  of  the  testator,  deducting 
thereout  as  in  part  payment  thereof  any  sums  which  have  been 
applied  for  his  maintenance  during  his  minority. 

(1)  No  report  of  this  case  before  the  to  be  settled  by  Antrobus  v.  Smith, 

Vice-ChanoeUor  can  be  found.  The  case  8  E.  R.  278  (12  Ves.  39).--0.  A.  S. 

was  reported  on  appeal  in  4  My.  &  Cr.  (2)  29  R.  R.  355  (5  B.  &  C.  671). 

647,  but  the  point  here  referred  to  was  (3)  22  R.  R.  213  (2  J.  &  W.  566). 

there  stated  by  the  Lord  Chancellor  (4)  22  R.  R.  180  (2  J.  &  W.  391). 
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CLABE   V.   WOOD. 

(4  Hare,  81—82.)  Acw.  2,  6. 

In  a  suit  by  a  judgment  creditor,  against  his  debtor,  to  give  effect  to  a       wioram 
charge,  under  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  on  the  interest  v..c. 

of  the  debtor  in  an  estate  of  which  he  was  mortgagee,  which  was  vested  in  f  81  ] 

trustees  for  sale  to  satisfy  incumbrances  and  pay  the  surplus  to  the  mort- 
gagor, a  sale  of  the  estates  was  directed,  and  the  purchase-money  proving 
insufficient  to  satisfy  the  charges  thereon,  the  plaintiff  was  held  entitled  to  be 
paid  his  debt  and  costs  in  priority  to  the  costs  of  the  mortgagor  or  mortgagee 
of  the  estate,  or  any  other  of  the  defendants,  except  the  trustees  for  sale. 

In  March,  1889,  the  plaintiff  obtained  a  jadgment  against  the 
defendant  Wood  in  an  action  upon  his  bond,  and,  after  the  lapse  of 
a  year  from  its  registration  (i),  filed  his  bill  to  obtain  the  benefit  of 
his  judgment,  under  the  statute  1  &  2  Vict.  c.  110;  as  a  charge 
upon  Wood's  interest  in  a  certain  freehold  estate  in  Shropshire. 

Wood  had  been  a  second  mortgagee  of  the  estate ;  the  equity  of 
redemption  of  which  was  vested  by  devise  in  the  widow  and  children 
of  one  Altree.  In  1832,  Wood,  principally  by  means  of  money 
advanced  by  the  plaintiff,  paid  off  the  prior  mortgage,  and  became 
the  sole  legal  mortgagee  of  the  property,  taking  an  assignment  of 
the  original  mortgage.  Wood  then  deposited  the  title-deeds  with 
the  plaintiff,  and  also  gave  his  bond,  to  secure  the  advance  made 
by  the  plaintiff.  Besides  the  mortgage  money,  the  executors  and 
devisees  of  Altree  were  indebted  to  Wood  in  respect  of  costs.  In 
September,  1886,  the  owners  of  the  equity  of  redemption  conveyed 
the  estate  to  trustees,  upon  trust  for  sale,  and  out  of  the  proceeds 
to  pay  the  mortgage  debt  to  Wood,  and  the  surplus,  subject  to  the 
widow's  life  estate,  to  the  children  as  tenants  in  common.  Before 
the  sale  was  made  under  the  deed  of  arrangement,  this  suit  was 
instituted.  Under  the  decree  made  at  the  hearing  in  February, 
1842,  the  sale  was  affected  ;  and  the  monies  produced  thereby  were 
paid  into  Court,  but  proved  insufficient  to  pay  both  the  debt  of  the 
plaintiff  and  the  costs  of  all  parties.  On  the  hearing  for  further 
directions, 

Mr.  Cameron,  for  the  plaintiff,  conceded  that  the  trustees  for        [  82  ] 

sale  should  have  their  costs,  but  contended, — inasmuch  as  a  sale 

was  the  only  remedy  the  plaintiff  had,  and  was  not  a  favour  granted 

to  him,  as  in  the  case  of  a  legal  mortgagee  substituting  a  sale  for  a 

(1)  See  Stat.   1   &  2  Vict   c.    110,  inland"  may  be  open  to  question;  see 

sa  13,  19.    [But  whether  the  claim  of  Thomas  v.  Cross  (1865)  2  Dr.  &  Sm. 

a  judgment  debtor  upon  the  proceeds  423,  34  L.  J.  Ch.  580, 12  L.  T.  293 ;  see 

of  the  sale  of  land  under  a  paramount  too  the  Judgments  Act,  1864  (27  4h.  2& 

trust  for  sale  is  an  **  estate  or  interest  Vict,  c,  ^2),— O.  ^,  S. 
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Clark  foreclosure,  in  order  that  he  might  retain  his  other  remedies, — thai 
Wood.  ^^^  plaintiff  was  entitled  to  be  paid  his  debt  to  the  extent  of  the  debt 
due  to  Wood,  and  his  costs  prior  to  the  costs  of  any  of  the  other 
defendants :  that  the  defendants  were  the  debtors  of  Wood,  and  till 
the  f  and  had  satisfied  Wood's  debt  they  could  not  claim  any  part  of 
it.  He  cited  Upperton  v.  Harrison  (i).  Tipping  v.  Power  {2),  Barnes 
V.  Rac8ter{z). 

Mr.  Kenyon  Parker y  Mr.  Parry,  Mr.  Stinton,  and  Mr.  Toller,  for 
the  several  defendants  (except  Wood),  submitted  that  the  sale  was 
for  the  benefit  of  all  parties,  and  claimed  to  receive  their  respective 
costs,  either  in  priority  to  other  parties,  or  at  least  rateably  with 
them,  out  of  the  estate. 

Wood  did  not  appear. 

The  Yice-Ghancellor,  adverting  to  the  deed  of  September,  1836, 
declaring  the  trusts  of  the  surplus  proceeds  of  the  sale  of  the 
property  for  the  defendant  Wood,  held,  that,  after  providing  for  the 
costs  of  the  trustees  in  executing  the  trusts  of  that  deed,  the 
plaintiff  was  entitled,  in  the  first  place,  to  so  much  of  the  fund  in 
Court  as  was  sufficient  to  satisfy  his  debt  and  costs.  The  devisees 
of  Altree,  who  were  the  owners  of  the  equity  of  redemption,  were 
the  debtors  of  Wood,  and  were  not  entitled  to  receive  anything  out 
of  the  estate  until  Wood  was  paid  ;  and  by  the  effect  of  the  judg- 
ment and  charge  the  plaintiff  was  substituted  for  Wood. 


1844. 
Aov,  2,  6. 

WlORAM, 

v.-c. 

[83] 


WOODS  V.  WOODS  (4). 

(4  Hare,  83—86;  S.  C.  14  L.  J.  Ch.  9.) 

In  a  suit  by  a  cestui  que  trust  to  set  aside  a  purchase  of  the  trust 
property,  made  thirty  years  before,  by  the  trustee,  the  trustee  insisted  on 
the  knowledge  of  the  transaction  and  long  acquiescence  therein  by  the 
cestui  que  trust ;  and  in  his  answer  to  a  cross  bill  the  cestui  que  trust 
admitted  that  he  had  an  opinion  of  counsel  on  his  right,  which  he  had 
taken  many  years  before.  The  Court  held  the  opinion  to  be  a  privileged 
communication  and  refused  to  order  its  production. 

Bill,  by  a  cestui  que  trust  against  his  trustee,  to  set  aside  a 
purchase  of  the  trust  property  by  the  trustee  nearly  thirty  years 
before.  The  defendant,  the  trustee,  alleged,  by  way  of  defence, 
that  the  cestui  que  trust  had  known  the  circumstances  of  the 


(1)  40  R.  R.  175  (7  Sim.  444). 

(2)  58  R.  R.  113  (1  Hare,  405). 

(3)  57  R.  R.  401  (1 Y.  &  C.  C.  0.  401). 


(4)  Talbot  Y.  Marehfield  (1865)  2  Dr. 
&  Sm.  549. 
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purchase,  and  his  rights  in  respect  thereof,  and  had  acqaiesced  in  it  for  Woods 
fifteen  years  prior  to  the  filing  of  the  bill.  The  trustee,  by  his  cross  woods, 
bill  against  the  cestui  que  trust,  in  proof  that  the  cestui  que  trust 
had  long  known  his  situation  with  reference  to  the  property,  alleged 
that  he  had,  fifteen  years  previously,  taken  the  opinion  of  counsel 
thereupon.  The  defendant,  the  cestui  que  trust,  by  his  answer  to 
the  cross  bill,  admitted  that  he  had  taken  the  opinion  of  Mr.  BeU 
on  the  subject,  about  the  time  alleged,  and  that  the  case  and 
opinion  were  then  in  his  possession.  He  submitted,  however,  that 
they  were  privileged  communications. 

On  a  notion  for  the  production  of  the  documents  admitted  in  the 
answer  to  the  cross  bill, 

Mr.  Shebbeare,  for  the  defendant,  the  cestui  que  trust,  [cited 
Hughes  v.  Biddulph  (l),  Greenlaw  v.  King  (2),  Lord  Walsingham  v. 
Goodricke  (8),  and  other  cases  to  which  it  is  no  longer  necessary  to 
refer]. 

Mr.  Miller,  for  the  trustees,  insisted  that  he  was  entitled  to  [  84  j 
the  production  of  the  opinion,  first,  on  the  ground  that  it  was  taken 
daring  the  existence  of  the  relation  of  trustee  and  cestui  que  trust, 
with  reference  to  the  trust  property ;  secondly,  on  its  materiality, 
as  evidence  for  the  trustee  of  the  knowledge  and  acquiescence  of 
the  other  party :  Flight  v.  Robinson  (4).    *     *     * 

ThB  YlCB-CHANCBLIiOR  !  ^^'  ^' 

This  was  a  motion  by  the  plaintiff  in  a  cross  suit,  for  the  pro- 
daction  of  documents  contained  in  the  schedule  to  the  defendant's 
answer,  and  admitted  by  him  to  be  relevant  to  the  matters  men- 
tioned in  the  bill.  Amongst  other  documents,  is  a  case  which 
has  been  submitted  by  the  defendant  to  his  counsel,  and  the  opinion 
thereupon.  The  defendant  has  submitted  to  produce  the  case,  but 
has  resisted  the  production  of  the  opinion.  The  only  question 
upon  which  I  was  called  upon  to  exercise  my  judgment  was, 
whether  the  opinion  in  question  ought  to  be  produced. 

Attending  to  the  admission  in  the  answer,  and  to  the  issue  in  the 
cause,  there  can  be  no  doubt  that  the  opinion  may  be  very  material 
to  the  plaintiff's  case.     The  plaintiff  would  therefore  prima  facie, 

(1)  28  B.  B.  46  (4  Euae.  190).  (4)  M.  R,  3l8t  July,  1844.    Since 

(2)  49  fi.  fi.  310  (1  Beay.  137).  reported,  8  Beav.  22. 

(3)  W  B.  B.  226  (3  Hare,  122). 

a.a. — VOL.  hxyn.  2 
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Woods  upon  general  ^principles,  be  entitled  to  have  it  produced,  unless  the 
Woods.  defendant  has  shown  by  his  answer  that  the  document  is  privileged. 
[  *85  ]  If  thai  is  shown  by  the  answer,  it  will  become  unnecessary  to  con- 
sider whether  the  document  might  or  might  not  be  material  to  the 
plaintiff's  case. 

It  was  stated  by  Mr.  Miller,  (as  I  understood  his  argument),  that 
Lord  Langdalb  had  lately  decided,  in  a  case  of  Flight  v.  Robinson, 
that  the  opinions  of  counsel  are  not  privileged,  when  it  appears 
that  they  may  be  material  to  the  plaintiff 's  case.  In  cases  where 
opinions  of  counsel  have  been  taken  by  a  trustee  on  behalf  of  a 
cestui  que  trust,  and  paid  for  out  of  the  trust  fund,  there  is  no 
doubt  that  the  cestui  que  trust  is  entitled  to  call  for  their  pro- 
duction ;  but  I  had  always  understood,  that  opinions  taken  in  the 
party's  own  behalf,  and  adversely  to  another,  would  be  protected. 
Upon  referring  to  the  case  of  Flight  v.  Robinson,  it  appears  that 
Lord  Langdalb  distinctly  recognised  the  authority  of  the  cases 
which  determine  that  such  documents  generally  are  privileged ; 
and  that,  in  the  order  which  he  afterwards  made  for  the  production 
of  the  documents,  he  carefully  excepted  those  which  fell  within  the 
scope  of  the  decided  cases  establishing;  that  principle.  That  case 
leaves  the  authorities  precisely  as  they  stood  before. 

In  order  to  avoid  a  repetition  of  my  own  opinion  upon  the  point,  I 
shall  refer  only  to  the  case  of  Lord  Walsingham  v.  Goodricke  (i),  in 
which  I  had  occasion  fully  to  consider  the  subject.  I  remain  of  the 
opinion  I  then  expressed, — that  so  long  as  the  state  of  the  law  shall 
make  it  impossible  for  parties  to  be  their  own  lawyers,  and  to  act 
[  '86  ]  without  professional  advice,  it  is  indispensably  *necessary  that 
the  privilege  conceded  to  professional  communications  should  be 
maintained,  at  least  to  the  extent  to  which  it  is  now  established. 

I  have  looked  into  the  bill  and  answer  in  this  case,  and  by  the 
latter  it  appears  that  the  opinion  in  question  was  taken  after  the 
dispute  had  arisen,  which  dispute  is  the  subject  of  the  original  and 
cross  cause  now  before  me ;  and  that  it  was  taken  for  the  guidance 
of  one  of  the  parties  in  respect  of  that  very  dispute.  There  cannot, 
in  my  judgment,  be  any  doubt  that  an  opinion,  taken  under  such 
circumstances,  and  for  such  a  purpose,  was  privileged  at  the  time 
it  was  taken ;  and  as  the  dispute  has  become  the  subject  of  the 
present  litigation,  I  think  that  it  clearly  retains  its  privilege  in 
this  suit. 

I  give  no  opinion  as  to  the  obligation  of  the  defendant  to  answer 
(1)  64  E.  R.  226  (3  Hare,  122). 


▼oi*.  liXvn. 
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any  of  the  particular  charges  or  interrogatories  in  the  bill.  I 
confine  my  judgment  to  the  question  of  the  production  of  the 
opinion. 


Woods 

r. 
Woods. 


JOHNSON  V.  CHILD. 

(4  Hare,  87—96.) 

A  mortgage  which  oomprised  leasehold  property  and  policies  of  insurance 
on  the  Uf e  of  the  mortgagor  was  paid  off  out  of  the  policy  monies  after  lus 
death.  Held,  that  the  general  pecuniary  legatees  under  his  will  were 
entitled  to  have  the  assets  marshalled  as  against  the  specific  legatee  of  the 
leasehold  property  who  must  bear  a  rateable  proportion  of  the  mortgage 
debt 

An  annuitant  whose  annuity  is  primarily  charged  upon  a  particular 
property  has  no  priority  as  against  the  general  personal  estate  if  the 
particular  property  is  deficient. 

CoLBs  ChHiD,  by  his  will,  dated  in  1829,  gave  his  leasehold  house 
at  Streatham  to  his  wife,  Anne  Martha  Child ;  and  bequeathed  to 
Mary  Pulbrooke  an  annuity  of  162.,  for  her  life,  and  directed  his 
trustees  and  executors  to  pay  the  same  out  of  his  personal  estate 
thereinafter  bequeathed  to  them.  The  testator  then  bequeathed  to 
his  trustees,  their  executors,  administrators,  and  assigns,  an  annuity 
or  clear  yearly  sum  of  5001.  for  the  life  of  his  said  wife,  to  be  paid  to 
and  retained  by  them  by  equal  quarterly  payments  during  her  life ; 
and  the  testator  thereby  declared  and  directed  that  his  said  trustees 
should  stand  possessed  of  the  said  annuity  of  500/.  upon  trust, 
during  the  life  of  his  said  wife,  to  pay  the  same  unto  such  person  or 
persons,  and  to  and  for  such  intents  and  purposes,  as  she  his  said 
wife  should,  from  time  to  time,  when  and  as  the  same  should 
become  due  and  payable,  but  not  by  way  of  anticipation,  in  the 
manner  therein  mentioned,  direct  or  appoint ;  and,  in  default  of 
such  appointment,  to  pay  the  same  into  the  proper  hands  of  his 
said  wife,  for  her  separate  use.  And  the  testator  thereby  declared 
that  the  said  annuity  of  500/.  should  be  a  primary  charge  on  his 
leasehold  wharf  and  premises  called  Belvedere  Wharf,  in  Lambeth, 
in  preference  to  all  other  legacies  and  annuities  in  the  said  will 
given ;  and  that,  in  case  the  rents,  issues,  and  profits  of  the  said 
wharf  and  premises  should  be  insufficient  to  pay  and  satisfy  the 
said  annuity,  he  thereby  declared  *that  his  said  trustees  should 
appropriate  and  set  apart  a  sufficient  part  of  his  personal  estate, 
the  dividends  or  interest  of  which,  together  with  the  rents  and 
profits  of  his  said  wharf  and  premises,  would  be  sufficient  to  meet 
the  accruing  payments  of  the  said  annuity ;  subject  to  which,  such 

2—2 
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Johnson  appropriated  fund  should  form  part  of  his  general  personal  estate. 
Child.  And  the  testator  thereby  devised  and  bequeathed  all  his  real  estate 
and  his  said  leasehold  wharf,  and  all  other  his  personal  estate,  unto 
his  said  trustees,  upon  trust,  as  to  the  said  leasehold  wharf,  to 
receive  the  rents,  issues,  and  profits  thereof,  and  out  of  the  same, 
from  time  to  time,  pay  the  rent  and  perform  the  covenants  reserved 
in  the  lease  under  which  the  same  was  held,  and  in  the  next  place 
to  pay  the  said  annuity  of  500{.  And  the  testator  thereby  directed 
his  said  trustees,  after  the  death  of  his  wife,  to  raise,  by  mortgage, 
sale,  or  otherwise,  a  sum  not  exceeding  4,000{.,  with  interest  at  5/. 
per  cent,  from  her  decease,  and  pay  the  same  as  his  wife  should  by 
will  direct  or  appoint.  And  the  testator  thereby  declared  that, 
subject  to  the  trusts  aforesaid,  bis  trustees  should  stand  possessed 
of  the  said  leasehold  wharf,  upon  certain  trusts  therein  mentioned, 
for  the  benefit  of  the  testator's  son.  And  as  to  all  other  his 
residuary  real  and  personal  estate,  (except  his  partnership  capital, 
which  he  gave  specifically  to  his  said  son),  his  trustees  should 
convert  the  same  into  money,  and  stand  possessed  thereof  upon 
trust  to  pay  his  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  and  annuities  given  by  his  will ;  and  also  to  pay  off  any 
charges  or  incumbrances  affecting  his  leasehold  premises  in 
Streatham  and  Brixton,  and  to  stand  possessed  of  the  residue  in 
trust  for  his  said  son,  his  heirs,  executors,  administrators,  and 
assigns.  And  the  testator  appointed  his  said  wife,  and  the  plaintiffs, 
his  executors,  and  bequeathed  to  them  1001.  each  for  the  trouble 
they  would  have  in  the  execution  of  that  hid  will. 
[  89  ]  The  testator  died  in  July,  18S1.     The  Belvedere  wharf  was  at 

that  time  subject  to  a  mortgage  created  in  1824,  for  5,000Z.  due  to 
Mrs.  Leopard ;  and  such  mortgage  debt  and  interest  were  further 
secured  by  two  policies  of  assurance,  effected  on  the  life  of  the 
testator,  for  8,000{.,  which  was  held  by  Mrs.  Leopard,  subject  to 
the  said  charge,  in  trust  for  the  testator.  The  Belvedere  wharf 
was  also  subject  to  another  mortgage  for  1,5002.,  to  Mrs.  Buckton, 
secured  also  by  the  bond  of  the  testator,  and  by  the  assignment  of 
a  policy  of  assurance  for  8,000!.,  on  the  life  of  the  testator,  with  his 
covenant  for  the  payment  of  the  premiums,  and  a  power  of  sale, — 
the  assignment  containing  the  usual  proviso  for  redemption  on 
payment  of  the  mortgage  money  and  interest. 

After  the  death  of  the  testator,  the  mortgagees,  in  Leopard's 
mortgage,  received  the  amount  of  the  two  policies  for  8,0002.,  and 
the  executors  of  the  testator  paid  the  balance  of  the  mortgage  debt 


TOL.  Lxvn.]  1844.     CH.    4  HARE,  89—91.  21 

and  interest  oat  of  his  general  personal  estate.     The  mortgagees  in     Johnson 
Buckton's  mortgage  also  received  payment  of  their  mortgage  debt       child. 
and  interest  out  of  the  amount  of  the  policy  comprised  in  that     * 
security,  and  the  executors  of  the  testator  received  the  balance  or 
surplus  of  the  sum  assured,  after  payment  of  the  charge. 

The  house  at  Streatham,  specifically  bequeathed  to  the  widow, 
was  also  subject  to  a  mortgage  debt,  which  was  further  secured  by 
a  policy  of  assurance  on  the  life  of  the  testator  for  1,000{. ;  this 
mortgage  was  paid  off  by  the  executors,  by  means  of  monies  received 
on  the  policy  and  monies  in  their  hands. 

The  suit  was  instituted  by  the  surviving  executors  against  the 
widow  and  son  of  the  testator,  for  the  execution  of  the  trusts  of 
the  will,  and  the  application  of  *the  assets  in  a  due  course  of  l*^] 
administration.  At  the  hearing  of  the  cause  the  accounts  were 
directed.  The  Master  found  that  the  plaintiffs  (the  executors)  had 
received  11,S58Z.  168.  2d.  in  respect  of  the  personal  estate  of  the 
testator,  and  that  no  part  of  the  personal  estate  was  outstanding, 
and  after  disallowing  the  legacies  of  the  executors,  and  certain 
payments  they  had  made,  he  found  they  had  paid  the  sum  of 
10,756Z.  19s.  5d.,  and  he  charged  them  with  the  balance,  amounting 
to  601/.  lis.  9d.  The  Master  also  found  that  the  Belvedere  wharf 
had  been,  since  the  death  of  the  testator,  and  was  let  at  450Z.  a 
year.     The  estate  was  not  therefore  sufficient  to  pay  the  legacies. 

Among  the  questions  argued  was  this — whether,  upon  the  report 
of  the  Master,  setting  forth  the  state  of  the  assets,  and  stating  upon 
further  directions,  *'as  to  the  several  legacies  of  lOOZ.  each  by  the 
testator's  will  bequeathed  to  the  plaintiffs,  and  the  defendant,  the 
widow,  he  found  that  the  same  were  retained  or  paid  by  them,  but 
he  had  not  thought  fit  to  allow  the  same  in  the  discharge  brought 
before  him  without  the  direction  of  this  Court,"  the  plaintiffs  were 
concluded,  inasmuch  as  they  had  not  excepted  to  the  report. 

The  Yics-Ghangellob  held,  that  upon  this  finding  the  Master 
had  left  open  the  question  of  the  title  of  the  plaintiffs  to  the 
payment  or  allowance  of  their  legacies,  as  between  themselves  and 
the  other  parties  interested  in  the  estate,  and  that  exceptions  were 
not  necessary  in  order  to  bring  that  question  before  the  Court. 

The  principal  questions  in  contest  were,  whether  the  *widow,       [  *9i  ] 
in  consequence  of  the  Belvedere  wharf  not  producing  an  income 
sufficient  to  satisfy  the  annuity  of  500Z.  per  annum  bequeathed  to 
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Johnson  her,  was  entitled  to  be  paid  her  annuity  out  of  the  other  personal 
Child.  estate  in  priority  to  the  pecuniary  legatees ;  and  whether  the  policies 
of  insurance  ought  not  to  be  treated  as  merely  collateral  securities 
for  the  sums  due  on  the  mortgages  of  the  leasehold,  and  as  part  of 
the  general  personal  estate  of  the  testator;  and  whether,  inasmuch 
as  the  mortgages  had  been  paid  off,  wholly  or  in  part,  by  means 
of  the  sums  received  in  respect  of  the  policies,  the  pecuniary 
legatees  were  not  entitled  to  be  recompensed  out  of  the  leasehold 
estate,  to  the  extent  of  the  sums  which  the  mortgagees  had  received 
on  the  policies,  or  in  the  proportion  which  the  charges  bore  to  the 
securities. 

Mr.  Walker  and  Mr.  Phillips,  for  the  plaintiffs. 

Mr.  Romilly  and  Mr.  Flather,  for  the  son  of  the  testator. 

Mr.  Swanston  and  Mr.  C.  R.  M.  Jackson,  for  the  widow. 

[The  authorities  cited  in  the  argument  included  Forrester  v. 
Ijyrd  Leigh  (l),  Aldrich  v.  Cooper  (2),  Averaliv.  Wade  (8),  and  Knight 
V.  Davis  (4).] 

Avg.  3.  The  Yice-Ghancellor  held,  first,  that,  upon  the  express  directions 

r  92  ]  of  the  will,  the  widow  was  entitled  to  the  leasehold  estate  of  the 
testator  at  Streatham,  discharged  from  the  mortgage  to  which  that 
part  of  the  property  was  subject ;  secondly,  that  the  will  throughout 
proceeded  on  the  supposition,  that  the  assets  would  be  sufficient, 
and  contained  no  evidence  of  any  intention  to  give  to  the  annuity 
of  the  widow,  so  far  as  it  fell  upon  the  personal  estate  other  than 
the  Belvedere  wharf,  any  priority  over  the  pecuniary  legatees. 
Lastly,  on  the  question  with  regard  to  the  application  of  the  assets, 
his  Honour  said : 

The  Belvedere  wharf  is  subject  to  two  mortgages,  and,  in  order 
to  try  the  question  of  the  manner  in  which  these  mortgages  are  to 
be  borne,  I  will  suppose  the  nett  produce  of  the  personal  estate, 
including  the  produce  of  the  policies,  to  be  in  Court,  and  the  two 
incumbrances  unpaid.  In  such  a  state  of  things,  regard  must  be 
had  to  this, — that,  if  the  Court  paid  off  the  two  incumbrances  out 
of  the  general  estate,  exclusive  of  the  Belvedere  wharf,  that  would 
give  the  Belvedere  wharf  clear  of  incumbrance  to  those  to  whom  it 

(1)  Amb.  171.  Sug.  252). 

(2)  7  E.  R.  86  (8  Ves.  382).  (4)  41  B.  R  90  (3  My.  &  K.  368). 

(3)  46  B.  B.  218  (LI.  &  Qto.  temp. 
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is  given  by  the  will,  and  leave  the  general  personal  estate  insufiScient     Johubon 
to  pay  the  legacies.     The  question  then   raised  is,  whether  the       child. 
Court  is  so  to  apply  the  general  personal  estate  as  to  apportion  the 
loss  arising  from  its  deficiency  between  the  legatees  of  the  Belvedere 
wharf,  and  the  pecuniary  legatees,  or  throw  it  wholly  upon  one  of 
those  parties  ?    I  agree  with  the  argument,  that  neither  chance 
nor  the   ^caprice  of  the  creditors  can  be  allowed  to  make  any        C*^^] 
difference  in  the  rights  of  the  parties. 

If  the  Belvedere  wharf  had  been  of  freehold  and  not  of  leasehold 
tenure,  I  think  (as  at  present  advised)  that  the  plaintiffs,  in  their 
character  of  pecuniary  legatees,  would  to  some  extent  at  least  (I 
need  not  now  say  to  what  extent)  have  been  entitled  to  stand  in 
the  place  of  the  incumbrancers  upon  that  property,  if  they  should 
exhaust  the  general  personal  estate  to  the  prejudice  of  the  pecuniary 
legatees.  But  as  the  Belvedere  wharf  is  not  of  freehold  tenure,  but 
is  itself  leasehold,  the  case  may  involve  considerations  not  applicable 
to  the  ordinary  cases  of  marshalling.  If  the  Belvedere  wharf  had 
been  specifically  bequeathed,  and  had  not  been  charged  with  the 
two  debts,  the  specific  legatee  would  not  have  been  liable  to  abate- 
ment, although  the  two  debts  should  exhaust  the  general  personal 
estate,  and  deprive  the  pecuniary  legatees  altogether  of  their 
legacies.  Ought  the  circumstance,  that  in  this  case  the  creditors 
have  charges  upon  a  specific  part  of  the  personal  estate,  to  alter 
the  case  as  between  the  different  legatees  ?  The  two  creditors  have 
a  different  remedy  for  their  debt,  so  far  as  the  Belvedere  wharf  is 
concerned  ;  but  the  Belvedere  wharf  is  part  of  the  personal  estate, 
all  of  which,  as  between  the  creditors  and  their  debtor,  is  subject 
to  their  claim.  The  securities  they  hold  might,  in  given  circum- 
stances, confer  advantages  upon  them  in  competition  with  other 
creditors,  but  may  not  vary  the  case  as  between  themselves  and 
the  estate  of  the  testator.  If  the  creditors  had  no  security  upon 
the  Belvedere  wharf,  the  Court,  in  favour  of  the  presumed  inten- 
tion, would  compel  them  to  go  to  the  general  estate,  rather  than 
resort  to  the  Belvedere  wharf,  although  the  right  of  the  creditor 
ia  the  same  as  to  each.  The  question  then  simply  is,  whether 
the  circumstance,  that  they  have  a  security  upon  the  Belvedere 
wharf  affects  the  ^question.  I  mean  to  express  no  opinion,  at  this  [  *94  ] 
moment,  upon  the  point.  I  have  met  with  no  case  precisely  like 
this ;  and  the  point  was  not  taken  at  the  Bar.  I  wish  to  know 
whether  either  party  would  desire  to  address  the  Court  upon  it, 
before  I  state  the  result  of  my  own  impression. 
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Johnson         The  case  was  argued  on  the  point  suggested  by  the  Court  in  the 
Child.       preceding  j  udgment. 


Aov,  6. 
J^ov,  13. 


The  Vicb-Chancbllor  : 

It  is  not  very  easy  to  understand  the  principle  upon  which  the 
Court  has  proceeded  in  some  of  the  cases  referred  to.     The  rule  of 
law  is  clear,  that  a  testator,  by  devising  lands  expressly  "  subject 
to  a  mortgage,"  does  not  thereby  declare  any  intention  that  the 
devisee  shall  take  cum  onere,  as  against  the  testator's  personal 
estate.    It  is  equally  well  settled,  that  the  amount  of  a  testator's 
general  personal  estate  is  not  a  circumstance  from  which  any 
inference   can  be  legitimately  drawn  as  to  the  construction    of 
his  will.    Yet,  if  the  amount  of  a  testator's  personal  estate  be 
insufficient  for  the  payment  of  his  debts  and  legacies,  the  Court 
discovers  an  intention  on  the  part  of  the  testator,  that  the  devisee 
of  his  real  estate,  subject  to  a  mortgage,  should  take  it  cum  onere. 
If  the  Court,  in  that  state  of  circumstances,  had  decided  upon 
apportioning  the  deficiency  between  the  pecuniary  legatees  and 
the  devisee  of  the  land,  a  reason  might  have  been  found  for  the 
determination,  in  the  consideration  that  the  Court  was  dividing  a 
burthen  which  the  caprice  of  the  creditor  might  otherwise  have 
thrown  wholly  upon  either.     But  that  is  not  the  determination  of 
the  Court.     The  Court  is  active  in  throwing  the  burthen  wholly 
[  •QS  ]       upon  the  devisee  of  the  land,  upon  the  *party  apparently,  and  upon 
the  ordinary  principles  of  the  Court,  entitled  to  be  exonerated.     And 
it  is  remarkable,  that  in  Forrester  v.  Lord  Leigh  (i),  the  possibility 
of  this  very  circumstance  is  stated  as  the  reason  why  the  Court 
will  not,  in  favour  of  a  pecuniary  legatee,  marshal  the  assets,  by 
compelling  a  bond  creditor  to  proceed  against  devised  estates. 

I  am,  however,  bound  by  authority  ;  and  upon  the  authorities  I 
think  the  specific  legatee  of  the  Belvedere  leasehold  must  take  the 
legacy  cum  onere,  so  far  as  the  pecuniary  legacies  may  be  entitled, 
under  the  rule  referred  to,  to  have  their  legacies  protected. 

The  question  then  remains,  what  is  the  onus  with  which  he  must 
be  charged  ?  If  the  policies  as  well  as  the  leaseholds  had  been 
specifically  given,  there  must  have  been  an  apportionment  of  the 
mortgage  debts  between  the  leaseholds  and  the  policies ;  and,  by 
reasoning  analogous  to  that  by  which  I  suppose  the  Court  to  be 
governed  in  holding  the  pecuniary  legatees  entitled  to  come  upon 
the  property  charged  with  the  debts  in  the  place  of  the  mortgagee, 

(1)  Amb.  171, 
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I  think  the  apportionment  must  still  take  place.  The  Court  johkson 
compels  the  creditor  to  take  payment  of  his  debt  out  of  his  security,  cu^'ld. 
or  places  the  legatees  in  the  same  situation  as  if  he  had  done  so, 
not  because  the  security  is  specifically  bequeathed,  but  in  spite  of 
that  circumstance.  A  rule  which,  in  a  specific  case,  marshals  the 
assets  in  favour  of  pecuniary  legatees  at  the  expense  of  specific 
legatees,  is  not  to  be  extended  beyond  the  letter  of  authority,  which 
only  confines  the  creditor  to  his  entire  security. 


NEESOM  V.  CLARKSON.  1844. 

(4  Hare,  97—106 ;  S.  C.  9  Jur.  82.)  ^*^'^'  ^^' 

[Sbe  5.  C,  62  R.  R.  51  (2  Hare,  168).    A  report  of  this  rehearing 
will  be  found  in  62  R.  R.  at  p.  61.]  jan,  18. 

WlORAM, 

.  V..C. 


Dec,  19. 
1846. 


ROBERTS  V.  WILLIAMS.  1844. 

July  19. 
(4  Hare,  129—131.)  JL 

In  a  redemption  Buit,  an  incumbrancer,  to  whom  a  sum  greater  than  the       Wia^M, 

balance  found  due  to  him  had  been  tendered  before  the  bill  was  filed,  was        ^   *'  * 

r  129  I 
ordered  to  pay  the  costs.  '-        -' 

William  Robebts,  the  great-grandfather  of  the  plaintiff,  in  1826, 
executed  a  voluntary  conveyance,  by  lease  and  release,  whereby  an 
estate  in  Anglesea  was  settled  to  the  use  of  the  settlor  for  his  life, 
with  power  to  charge  the  same  by  deed  or  will  with  a  sum  not 
exceeding  2002. ,  and  to  create  a  term  of  years  for  that  purpose,  with 
remainder  to  Elizabeth  Roberts,  the  mother  of  the  plaintiff,  in  fee. 
Elizabeth  Roberts  died  in  the  settlor's  lifetime,  leaving  the  plaintiff 
her  heiress-at-law.  The  settlor  died  in  1888,  having  by  his  will 
executed  the  power  of  appointing  the  200Z.  in  favour  of  his  son,  the 
defendant  R.  Williams,  and  devised  the  premises  to  him  for  a  term 
of  500  years,  to  secure  the  charge.  The  defendant  entered  into 
possession  on  the  death  of  the  settlor.  The  plaintiff,  in  August, 
1888,  applied  to  the  defendant  for  an  account  of  what  was  due  to 
him  for  principal  and  interest  in  respect  of  the  200Z.,  and  caused  a 
notice  in  writing  of  that  date  to  be  served  upon  the  defendant, 
offering  to  pay  what  was  due  to  him  on  the  said  security,  and  at 
the  same  time  tendered  the  defendant  2002.  in  satisfaction  of  the 
charge,  which  he  refused  to  accept. 


26 
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[R.IU 


Roberts 

r. 
Williams. 

[131] 


1844. 
July  19. 


The  bill  was  filed  for  redemption,  and  it  prayed  that  the  defendant 
might  be  ordered  to  pay  the  costs  of  the  suit.     ♦    *     ♦ 

The  Master  reported  that  there  was  a  balance  of  292.  due  to  the 
defendant.     On  further  directions, 

Mr.  iC.Parfc^r,  for  the  plaintiff,  cited  De««mv.Ga/e(i).  *    *   ♦ 

Mr.  Sivipkinson  and  Mr.  Renshmv,  for  the  defendant,  insisted 
that  he  was  entitled  to  his  costs  as  a  mortgagee  in  a  redemption 
suit:  Harvey  v.  Tebbutt{2), 

[The  defendant  had  claimed  the  property  under  a  subsequent 
voluntary  conveyance  from  his  father,  the  settlor,  but  the  claim 
had  failed.] 

The  Vice-Ghancellor  held,  that  the  claim  of  the  defendant  to 
the  estate  having  failed,  the  case  was  the  same  as  if  the  claim  had 
been  founded  on  the  mortgage  only,  and  that  it  was  therefore  the 
case  of  a  tender  and  refusal ;  and  he  ordered  the  costs  to  be  paid  by 
the  defendant  to  the  plaintiff. 


1844. 

Nor.  U,  12, 

13,  16. 

WlORAM, 

V..C. 

[147] 


ATTORNEY-GENERAL  v.  FLINT. 

(4  Hare,  147—160.) 

A.  being  a  lessee  of  lands  under  a  charity,  and  being  also  the  owner  of 
an  adjoining  public-house  and  premises,  was,  in  1794,  appointed  a  trustee  of 
the  charity,  and,  jointly  with  the  other  trustees,  took  a  conveyance  of  the 
charity  estates.  A.,  in  18^7*  after  the  expiration  of  his  lease  took  another 
lease  for  twenty-one  years  of  lands  of  the  charity,  which  were  described 
as  part  of  a  room  in  the  public-house,  but  were  not  otherwise  defined.  A. 
subsequently  sold  the  public-house  to  the  defendants  B.  and  C,  and  died; 
and  B.  and  C,  in  July,  1823,  took  a  conveyance  and  assignment  of  the 
freehold  premises  and  the  lease,  from  the  executors  of  A.  In  1832,  B. 
became  a  trustee  and  executed  the  deed  of  trust,  in  which  the  whole 
of  the  room  in  the  public-house,  and  other  parts  of  the  premises,  were 
described  as  the  property  of  the  charity.  In  May,  1843,  the  information 
was  filed,  at  the  suit  of  the  trustees  other  than  B.,  claiming  rent  in  respect 
of  the  whole  of  the  room  in  the  public-house  and  other  parts  of  the 
premises,  as  being  the  propertj'  of  the  charity  in  the  occupation  of  the 
defendants ;  and  praying  that  the  defendants  might  be  decreed  to  convey 
the  lands  in  question  to  the  trustees  of  the  charity : 

Held,  that,  the  defendant  B.  being  one  of  the  trustees  of  the  charity 
estate,  the  suit  could  be  sustained  against  B.  and  C,  notwithstanding  the 
other  trustees  might  be  able  to  proceed  at  law  by  ejectment : 

That,  so  far  as  the  case  was  one  of  trust,  it  was  one  of  express  trust, 
within  the  sect.  25  of  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
Will.  ly.  c.  27),  and  therefore,  the  information  having  been  filed  within 


(1)  6  B.  E.  192  (7  Ves.  583). 


(2)  21  B.  B.  145  (1  J.  &  W.  197). 
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twenty  years  after  the  conTeyance  was  executed  to  the  defendants  B.  and  C,  a.-G. 

the  statute  was  not  a  bar  to  the  suit :  «. 

That  B.  and  C,  having  notice  of  the  title  of  the  charity  to  a  part  of  the  Flint. 
room  not  particularly  specified  or  defined  by  metes  and  bounds,  could  not 
insist  on  being  purchasers  for  value  without  notice  of  any  part  of  such 
room  ;  and,  inasmuch  as  B.  and  C.  had  not  proved  that  they  had  acquired  the 
legal  estate  in  the  other  parts  of  the  premises  claimed  by  the  charity,  and 
tlie  equitable  interest  of  the  charity,  if  any,  was  prior  to  that  of  the 
defendants,  it  was  not  a  case  in  which  the  defendants  could  rely  on  the 
defence  of  a  purchase  for  value  without  notice. 

The  Atturney-Oeneral  and  plaintiffs  being  entitled,  as  against  B.,  one  of 
the  tenants  in  common  in  possession  of  the  property  claimed  on  behalf  of 
Uke  charity,  to  an  issue  to  try  the  right  of  the  charity  to  the  lands  in 
question,  the  other  tenant  in  common  was  held  to  be  a  proper  party  to  the 
suit  and  to  the  issue. 

By  indenture  of  feofiment,  made  in  1584,  certain  houses  and 
gardens,  sitnated  in   the  parish  of  St.  Dunstan,  in  the  city  of 
Canterbury,  were  vested  in  trustees  and  their  heirs  and  assigns, 
upon  charitable  trusts,  for  the  benefit  of  poor  householders  in  the 
parish,  and  the  ^children  of  such   householders.     The  premises      [  *148  ] 
were  from  time  to  time  conveyed  to  new  trustees,  and  demised  to 
various  tenants.   In  the  course  of  time  the  premises  had  undergone 
various  alterations,  by  the  decay  and  removal  of  old  buildings,  and 
the  erection  of  others.     Several  of  the  leases  appeared  to  have 
contained  special  covenants,  enabling  the  lessees  to  pull  down  and 
take  away  buildings  and  improvements  made  by  themselves  during 
their  respective  terms.  The  description  of  the  parcels  in  the  several 
indentures  of  feoffmeqt  and  demise,  therefore,  varied  at  different 
times,  according  to  the  changes  which  had  taken  place.     By  a 
lease,  made  in  1721 ,  that  part  of  the  property,  to  the  boundary  of 
which  the  present  question  related,  was  demised  as   ''All  that 
messuage  or  tenement,  garden,  and  premises,  with  the  appurten- 
ances."   In  an  indenture  of  feoffment  in   1740,  the  description 
was  ''AH  that  one  other  new-built  oast,  with  the  stowages  and 
appurtenances  thereto  belonging,  which  last-mentioned  oast  and 
stowages  are  built  and  erected  on  the  ground  whereon  a  messuage 
or  tenement,  heretofore  in  the  tenure  or  occupation  of  Edward 
Swift,  lately  stood."    In  1773,  a  lease  of  the  premises  was  granted 
to  one  Pierce,  by  the  description  of  "  All  that  storehouse,  with  the 
appurtenances   thereto  belonging,  then  or  late  in  the  tenure  or 
occupation  of  the  said  Pierce,  or  his  assigns ;  and  also,  all  that 
small  piece  or  parcel  of  ground  near  or  adjoining  to   the  said 
storehouse,  and  whereon  was  erected  and  built  part  of  a  room,  then 
in  the  occupation  of  Elizabeth  Ellis,  widow;  and  also,  all  that 
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A..G.  other  piece  or  parcel  of  ground,  with  the  appurtenances,  whereon 
Flint.  was  erected  and  built  a  hop  oast,  then  or  late  in  the  tenure  or 
occupation  of  H.  Tilbe,  or  his  assigns,  which  said  premises  were, 
theretofore,  a  messuage  or  tenement,  and  garden."  In  April,  1792, 
the  then  surviving  feoffees  demised  this  part  of  the  charity  property 
to  John  Abbott,  for  a  term  of  twenty-one  years,  at  SL  a  year,  by  a 
[  *i*^  ]  description  corresponding,  *as  it  would  appear,  with  that  in  the 
lease  of  1778;  the  lease  actually  executed  by  Abbott  was  not, 
however,  in  evidence.  By  an  indenture  of  feoffment,  made  in 
December,  1794,  the  whole  of  the  charity  property  was  conveyed 
by  the  then  surviving  feoffees  to  new  trustees,  one  of  whom  was  the 
said  John  Abbott.  The  description  of  the  parcels  in  this  indenture, 
so  far  as  it  could  affect  the  premises  in  question,  was,  ''  All  that 
one  other  new-built  oast,  with  the  stowages  and  appurtenances 
thereto  belonging,  some  time  in  the  tenure  or  occupation  of  Thomas 
Tilbe,  or  his  assigns  or  undertenants,  since  in  the  tenure  or  occupa- 
tion of  Spencer  Tilbe,  or  his  assigns  or  undertenants,  and  now  or 
late  in  the  tenure  or  occupation  of  the  said  John  Abbott,  or  his  assigns 
or  undertenants,  which  said  last-mentioned  oast  and  stowages  are 
built  and  erected  on  the  ground  whereon  stood  a  messuage  or 
tenement  heretofore  in  the  tenure  or  occupation  of  Edward  Swift." 
The  lease  to  Abbott  expired  in  1818,  and  he  continued  tenant,  at 
the  same  rent,  until  1817.  In  that  year  there  were  nine  trustees 
of  the  charity,  including  Abbott,  and  by  an  indenture  of  the 
21st  of  April,  1817,  made  between  eight  of  the  trustees  of  the  one 
part,  and  Abbott  of  the  other  part,  the  said  eight  trustees  demised 
to  Abbott  a  part  of  the  charity  property,  described  as  "All  that 
small  piece  or  parcel  of  ground  whereon  was  erected  or  built 
part  of  a  room,  with  the  appurtenances  thereto,  then  late  in  the 
occupation  of  the  said  John  Abbott,"  for  a  term  of  twenty-one 
years,  at  the  rent  of  11.  10/).  a  year  ;  and  by  another  indenture  of 
the  same  date,  the  same  trustees  demised  to  one  Parker,  "  All  that 
hop  oast,  with  the  stowages  and  appurtenances  thereunto  belonging, 
then  late  in  the  tenure  or  occupation  of  the  said  John  Abbott, 
and  then  in  the  occupation  of  the  said  Parker,  and  all  that  piece  or 
[  'ISO  ]  parcel  of  ground,  with  the  *appurtenances,  leading  to  and  from  the 
said  oast  and  stowages,  and  then  in  the  tenure  or  occupation  of 
the  said  Parker." 

It  was  made  a  question  in  the  cause,  whether  the  premises 
comprised  in  the  two  leases  of  April,  1817,  comprehended,  as  the 
plaintiffs  alleged,  only  part,  or  as  the  defendants  alleged,  the  whole 
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of  the  premises  demised  to  Abbott  by  the  prior  lease  of  1792.  The  a.-q. 
parcel  of  gromid  whereon  the  part  of  a  room  was  built,  demised  to  funt. 
Abbott  in  1817,  abutted  on  part  of  an  inn,  known  as  ''  The  Katharine 
Wheel/'  the  fee  simple  in  which  was  Abbott's  own  property ;  and 
on  behalf  of  the  charity  it  was  alleged,  that,  at  the  time  Abbott 
took  the  lease  of  1792,  there  was  a  storehouse  standing  on  the 
property,  and  that  Abbott  converted  part  of  the  storehouse  into  the 
parlour  of  the  inn,  and  other  parts  of  it  into  cellars,  a  passage, 
stable,  and  offices,  and  incorporated  it  with  the  inn. 

Abbott,  in  1820,  contracted  with  the  defendants  Flint  and 
Eingsford,  for  the  sale  to  them  of  his  brewhouses  and  malthouses, 
and  several  public-houses,  including  "  The  Katharine  Wheel,"  as 
of  an  estate  in  fee  simple.  Before  the  completion  of  the  purchase, 
it  was  found  that  a  part  of  *^  The  Katharine  Wheel  "  was  held  by 
Abbott  under  the  lease  of  1817,  and  a  deduction  was  made  from  the 
purchase-money  as  a  compensation.  Abbott  died  in  1822,  and  the 
defendants  completed  the  purchase,  and,  in  July,  1823,  took  a 
conveyance  and  assignment  of  the  freehold,  and  of  the  lease  from 
the  executors  of  Abbott  to  the  defendants,  in  equal  moieties,  as 
tenants  in  common. 

In  June,  1832,  the  then  surviving  feoffees  conveyed  *the  trust      [  *i6i  ] 
property  to  new  trustees,   one  of  which  new  trustees  was  the 
defendant  Flint. 

The  suit,  which  was  commenced  in  May,  1848,  was  in  the  form 
of  an  information  and  bill, — the  information  by  the  Attorney- 
General,  at  the  relation  of  the  trustees  other  than  the  defendant 
Flint,  and  the  bill  by  the  same  trustees, — against  Flint  and 
Kingsford ;  and  it  alleged,  that  the  entire  site  of  the  parlour,  and 
the  site  of  a  staircase,  stable,  and  certain  cellars  of  ''  The  Katharine 
Wheel"  Inn  were  part  of  the  charity  estate.  The  bill  charged, 
that  the  plaintiffs  could  not  proceed  at  law  for  the  recovery  of  the 
premises  claimed  and  occupied  by  Flint  and  Kingsford,  and  their 
tenants,  by  reason  of  the  legal  estate  being  in  the  defendant  Flint, 
jointly  with  the  plaintiffs ;  and  it  prayed,  that  the  defendants  might 
be  decreed  to  come  to  an  account  with  the  trustees  for  the  rents 
due  in  respect  of  the  occupation  by  the  defendants  of  the  several 
parts  of  "The  Katharine  Wheel"  Inn  therein  mentioned,  and 
that  Flint  and  Kingsford  might  be  decreed  to  execute  all  proper 
conveyances  for  vesting  the  premises  in  the  trustees  of  the  charity. 

The  defendants,  by  their  answer,  said  that  they  had  been  in 
undisturbed  possession  of  their  several  moieties  of ''  The  Katharine 
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A.-G.  Wheel*'  Inn  and  adjoining  premises  (except  the  said  part  of  a 
Flint.  room),  as  owners  of  the  freehold,  and  of  the  said  part  of  a  room, 
as  tenants  thereof,  since  their  purchase  from  Abbott.  They  denied 
that  they  occupied  any  other  ground  or  premises,  which  belonged 
to  the  estate  of  the  feoffees,  except  the  said  part  of  a  room  ;  and 
they  denied  that  any  rent  was  due  in  respect  of  the  parlour  (saving 
the  part  referred  to),  or  the  other  offices  of  ''  The  Katharine 
Wheel.*'  The  defendants  insisted  that  the  whole  of  the  house, 
excepting  a  part  of  the  parlour,  was  their  own  freehold.  The 
[  *152  ]  defendants  said  that  they  *were  not  aware,  until  after  their  contract 
with  Abbott  was  completed,  that  he  was  one  of  the  feoffees  of  the 
trust  estate;  and  they  insisted,  the  right  of  the  feoffees  (if  any 
had  existed)  was  barred  and  extinguished  by  the  stat.  4  Will.  lY. 
c.  27  (1).  The  defendant  Flint  also  stated  that  he  had  never  read 
the  indenture  of  June,  1882,  under  which  he  became  a  trustee. 

Evidence  was  gone  into  on  both  sides.  At  the  hearing  of  the 
cause  several  objections  were  taken  as  to  the  admissibility  of  the 
documentary  evidence.     On  the  principal  questions  in  the  cause, 

Mr.  RoniiUy  and  Sir  Walter  Biddell,  for  the  defendants,  insisted, 
1st,  That  there  was  no  case  for  the  interference  of  a  court  of  equity. 
It  was  a  case  for  an  ejectment,  if  the  charity  had  any  title.  The 
acts  complained  of  would  amount  to  ouster  of  the  other  trustees  by 
Flint,  and  they  might  therefore  sustain  an  action  against  him,  as 
well  as  against  ELingsford.  2nd,  The  possession  of  the  property 
now  claimed  by  the  defendants  and  those  under  whom  they  derived 
their  title  had  been  adverse  for  a  period  exceeding  twenty  years, 
and  the  right  of  the  charity  was  therefore  barred  by  the  stat.  8  &  4 
Will.  lY.  c.  27.  The  possession  of  the  defendants  and  their  pre- 
decessors  in  title  had,  in  fact,  always  been  adverse ;  they  did  not 
derive  it  under  the  lease  of  1817,  or  that  of  1792 :  there  was  no 
time  at  which  it  could  be  said  to  begin.  All  that  the  defendants 
derived  under  the  leases  from  the  trustees,  they  admitted  to  belong 
[  *153  ]  to  the  charity ;  the  question  only  related  to  property  which  *the 
defendants  contended  had  never  belonged  to  the  charity,  and  there- 
fore had  never  passed  by  any  of  the  instruments  referred  to,  pur- 
porting to  demise  parts  of  the  charity  estate.  8rd,  The  defendants 
were  purchasers  of  all  the  estate  and  premises  not  comprised  in 
the  demise,  for  valuable  consideration,  without  notice  of  the  claim 

(1)  An  Act  for  the  limitation  of  property,  and  for  simplifying  the 
actions   and    suits    relating   to    real      i-emedies  for  trying  the  rights  thereto. 
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of  the  charity,  and  this  Court  would  not  interfere  to  deprive  them        A.-6. 
of  the  benefit  of  that  purchase.  fldit. 

Mr.  Cooper  and  Mr.  Crojlon,  for  the  information  and  bill,  argued 
that,  in  the  case  of  a  charity,  this  Court  would  assume  jurisdiction, 
although  there  might  be  a  remedy  at  law, — that  the  case  of  a 
charitable  trust  was  not  within  the  Statute  of  Limitations,  8  &  4 
Will.  rV.  c.  27,  and  that  statute  therefore  constituted  no  bar  to 
the  claim  made  in  this  suit ;  but,  even  were  it  otherwise,  the 
argument  that  the  possession  had  been  adverse  assumed  the  point 
in  dispute.  It  assumed  that  the  defendants  had  not,  as  the  infor- 
mation alleged,  acquired  their  possession  under  the  leases,  and 
by  the  means  of  the  trust  character  of  Abbott  and  the  defendant 
Flint.    That  was  the  question  in  the  cause. 

The  authorities  cited  were :  Attorney-General  v.  Mayor  of 
Coventry  {\)y  Attorney  -  General  v.  Lord  Dudley  {2)^  Attorney- 
General  v.  Mayor  of  Bristol  {3),  Attorney  -  General  v.  Christ* 8 
Hospital  (4),  The  Incorporated  Society  in  Dublin  die.  v.  Richards  (6), 
Attorney-General  v.  Lord  Hotham{6),  Attorney-General  v.  Bret- 
tingham  (7),  Attorney-General  v.  Persse  (8),  Cidley  v.  Doe  d. 
Taylerson  (9),  Nepean  v.  Doe  d.  Knight  (10). 

ThB  ViGB-CHANCELIiOB  :  [  15^  ] 

I  am  of  opinion  that  this  case  must  be  decided,  not  upon  any  of 
the  grounds  which  have  been  insisted  upon  by  the  defendant,  but 
upon  its  general  merits. 

The  first  objection  taken  to  my  entering  upon  the  general  merits 
of  the  case, — by  '' general  merits  "  I  mean  the  question  to  whom 
the  land  properly  belongs, — the  first  objection  taken  was,  that  the 
relief  was  wholly  at  law,  and  that  the  plaintiffs  had  mistaken  their 
coarse  in  filing  their  bill  in  this  Court.  Now,  this  objection,  as  it 
appears  to  me,  would  not  in  any  case  lie  in  the  mouth  of  Flint, 
regard  being  had  to  the  trust  deed  of  June,  1882.  Upon  that  deed 
Flint  would  be  a  co-trustee  with  the  plaintiffs  and  relators ;  and 
therefore,  even  admitting  it  to  be  true  that  a  jury  might  presume 
an  ouster  by  Flint,  so  as  to  enable  the  other  trustees  to  recover  in 

(1)  18  B.  B.  238  (3  Madd.  353;  (5)  58  B.  B.  266  (1  Dr.  &  War.  258). 
2  Vem.  399).  (6)  24  B.  B.  21  (T.  &  B.  209). 

(2)  14  B.  B.  226  (Coop.  146).  (7)  52  B.  B.  46  (3  Beav.  95). 

(3)  22  B.  B.  136,  148  (2  J.  &  W.  (8)  59  B.  B.  645  (2  Dr.  &  War.  67). 
294,  321).  (9)  52  K.  B.  566  (1 1  Ad.  &  El.  1014). 

(4)  41  B.  B.  86  (3  My.  &  K.  344).  (10)  46  B.  B.  789  (2  M.  &  W.  894). 
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A.-G.  ejectment,  I  am  clearly  of  opinion,  that  the  Court  is  not,  in  the 
Flint.  ^^^  of  a  charity,  to  speculate  what  a  jury  might  do  under  sneh 
circumstances,  but  is  bound,  as  to  him,  to  sustain  its  jurisdiction ; 
and  if  it  be  sustained,  as  against  him,  the  suit  must  also  be  proper 
as  against  Eingsford.  I  am  not  now  saying  that  the  Court  is  not 
to  send  the  question  to  law.  I  only  say,  that  the  Attorney-General 
and  the  relators  are  right  in  coming  to  this  Court  My  opinion  on 
this  point  is  independent  of  the  fact,  that  Abbott,  from  whom  the 
defendants  purchased,  was  a  trustee  and  owner  of  the  adjacent 
lands,  owing  to  which,  it  is  said,  that  the  charity  lands  have  been 
encroached  upon. 

The  second  objection  was  founded  on  the  recent  Statute  of 
Limitations,  8  &  4  Will.  IV.  c.  27.  And  if  there  had  been  no 
trust  in  this  case,  the  right  might  have  accrued  in  1817,  for  since 
that  time  the  trustees  of  the  charity  certainly  have  not  been  in 
[  *166  ]  possession  of  the  land  *in  question, — since  that  time  at  least  the 
possession  must  have  been  deemed  to  be  adverse :  but  in  this  case 
Abbott  was  a  trustee,  and,  being  so,  a  different  question  arises. 
The  statute  first  provides  for  cases  of  dry  legal  rights ;  and  then 
the  24th  section,  as  I  understand  it,  takes  up  the  case  of  those 
equitable  rights  which  are  distinguishable  from  the  equitable  rights 
of  cestui  que  trusts,  under  express  trusts.  The  25th  section  deals 
with  the  case  of  express  trusts ;  and,  according  to  that  section,  a 
cestui  que  trust,  whose  rights  are  evidenced  and  declared  by  an 
express  creation  of  trust,  is  not,  as  between  himself  and  his  own 
trustees,  barred ;  that  is  to  say,  the  right,  from  the  accruer  of 
which  the  time  is  to  run,  does  not  accrue  until  the  conveyance  to 
a  purchaser  for  valuable  consideration.  Now  this,  if  anything,  is 
an  express  trust ;  and,  under  the  statute,  the  date  of  the  conveyance 
would  be  the  time  when  the  right  accrued  ;  and  if  so,  the  only 
question  is  one  of  date — whether  the  twenty  years  had  run  when 
the  information  was  filed  ?  The  answer  is,  that  the  twenty  years 
had  not  run,  and  therefore  there  is  nothing  in  the  statute  which 
can  operate  as  a  bar  to  the  present  claim.  I  am  not,  therefore, 
called  upon  to  go  into  the  question,  whether  charity  estates  are  or 
are  not  within  the  statute,  or  bound  by  its  provisions. 

The  third  objection  to  entering  into  the  general  merits  of  the 
case  was,  that  of  the  defendants  being  purchasers  for  value.  It  is 
quite  clear,  that  in  no  possible  view  of  the  case  could  that  objection 
be  maintained  as  regards  the  whole  of  ''  The  Katharine  Wheel." 
The  defendants  who  purchased  of  Abbott  bad  notice  before  their 
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conveyance  that  part  of  the  parlour  of  the  inn  belonged  to  the  a.-q. 
charity.  The  boundary  was  not  defined.  The  part  which  belonged  flimt. 
to  the  charity  was  left  to  be  ascertained  afterwards.  The  con- 
sequence is,  that  the  trustees  *must  have  a  right  to  make  out  a  [  *is6  ] 
title  to  so  much  at  least  of  the  parlour,  short  of  the  whole,  as  in 
truth  belongs  to  the  charity.  The  purchasers  chose  to  take  a 
conveyance  of  the  property  with  a  knowledge  of  the  charity's  claim 
to  some  part,  and  that  part  not  ascertained  by  metes  and  bounds, 
or  by  any  express  admeasurement.  How,  then,  can  the  Court  say, 
and  how  indeed  can  the  defendants  say,  that,  as  to  any  specific 
part  of  the  parlour,  they  are,  upon  their  conveyance,  purchasers 
without  notice  ?  And,  as  to  the  other  parts  of  the  site  of  "  The 
Katharine  Wheel "  and  premises,  which  are  in  dispute  on  this 
information,  excluding  the  parlour,  it  appears  to  me  that  the 
defence,  which  I  am  now  considering,  cannot  be  available.  The 
protection  given  in  this  Court  to  a  purchaser  for  value,  without 
notice,  applies  when  the  purchaser  has  obtained  a  conveyance  of 
the  legal  estate  in  the  land  which  is  the  subject  in  question.  In 
that  case,  if  the  purchaser  has  paid  his  money  in  ignorance  of  the 
fact  that  another  party  has  the  right,  this  Court  will  not  deprive 
him  of  the  benefit  of  his  legal  title.  When  a  party  has  nothing 
more  than  an  equitable  interest,  another  party  who  has  a  prior 
equitable  interest  will  generally  be  preferred  in  this  Court, — the 
general  rule  being,  that,  as  between  equities,  he  who  is  prior  in 
point  of  time  is  prior  in  point  of  right.  Exceptions,  no  doubt, 
there  are, — but  that  is  the  general  rule. 

Now,  in  this  case,  if  Abbott  had  executed  the  conveyance  to  the 
defendants,  it  could  have  operated  at  law  only  so  far  as  he  had  a 
legal  right  to  convey.  He  could  have  conveyed  no  equitable  right 
apart  from  his  legal  right ;  but  to  some  extent  he  might,  perhaps, 
have  conveyed  a  legal  right  apart  from  any  equitable  one.  Abbott 
was  one  of  nine  joint-tenants  who  were  seised  of  the  legal  estate  in 
the  charity  lands.  The  only  part  of  the  lands  in  question,  therefore, 
as  to  which  the  defence  *could  have  been  applicable,  would  be  as  [  ^i&7  ] 
to  an  undivided  ninth  part.  It  might  be  a  doubtful  question 
whether  the  mode  in  which  the  defendants  are  forced  to  derive 
this  legal  interest  would  not  prevent  them  from  denying  notice. 
It  might  be  difficult  to  rely  on  the  title  to  the  undivided  share, 
without  founding  that  title  upon  the  feoffment,  and  the  feoffment 
might  fix  them  with  notice  of  the  trust.  It  is  not  necessary  to 
express  any  opinion  upon  this  point.     Abbott,  as  I  understand  it, 
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A.-0.  died  before  the  conveyance.  The  way  in  which  the  question  stands 
Flint.  leaves  it,  in  my  opinion,  to  be  decided,  not  by  assuming  the  title 
to  be  in  one  party  or  the  other,  but  on  the  general  merits  of 
the  case. 

The  question  then  is,  whether  the  trustees  are,  in  truth,  on 
behalf  of  the  charity,  entitled  to  the  disputed  land  or  not  ?  I  shall 
first  look  at  the  case  as  regards  Flint,  and  see  how  the  question 
stands  with  regard  to  him,  supposing  him  to  have  been  the  sole 
defendant. 

(His  Honour  then  stated  in  succession,  and  remarked  upon,  the 
variations  in  the  description  of  the  premises  to  which  the  question 
related,  in  the  various  instruments  from  1584  down  to  the  indenture 
of  feoffment  of  December,  1794.) 

In  this  state  things  remained  until  April,  1817,  when  two  leases 
were  executed,  one  being  a  lease  made  to  Abbott,  of  '^  All  that  small 
piece  or  parcel  of  ground  whereon  was  erected  and  built  part  of 
a  room,  with  the  appurtenances  thereto  belonging,  situate  in  the 
parish  of  St.  Dunstan  aforesaid,  and  then  or  late  in  the  occupation 
of  the  said  John  Abbott."  According  to  this,  therefore,  the  charity 
then  asserted  a  right  to  a  part  only  of  the  parlour,  of  which  it  now 
claims  the  whole ;  the  whole  of  the  parlour  being  in  the  occupation 
[*158]  of  Abbott.  The  *prinid  facie  effect  of  that  instrument  would  be, 
that  the  trustees  of  the  charity,  by  asserting  a  claim,  as  between 
themselves  and  Abbott,  to  a  part  only  of  the  parlour,  tacitly  dis- 
claimed a  title  to  the  rest.  A  lease  of  the  same  date  was  executed 
to  Parker,  of  '^  All  that  hop  oast,  with  the  stowages  and  appur- 
tenances thereunto  belonging,  situate  and  being  in  the  parish  of 
St.  Dunstan  aforesaid,  late  in  the  tenure  or  occupation  of  the  said 
John  Abbott,  and  then  in  the  occupation  of  the  said  Parker.  And 
all  that  piece  or  parcel  of  ground,  with  the  appurtenances  leading 
to  and  from  the  said  oast  and  stowage,  and  then  in  the  tenure  or 
occupation  of  the  said  Parker."  The  effect  of  which  is,  that  the 
rest  of  the  property  which  forms  the  claim  in  this  suit  is  wholly 
omitted  from  either  of  those  leases.  It  is  impossible,  upon  this 
state  of  the  conveyance  only,  to  feel  satisfied  what  the  rights  of  the 
parties  actually  are.  It  then  appears  that,  in  1882,  the  defendant, 
Mr.  Flint,  became  a  trustee,  and,  on  the  occasion  of  his  becoming 
a  trustee,  a  conveyance  was  made,  by  lease  and  release,  to  the 
new  trustees,  of  whom  Flint  was  one ;  and  in  that  conveyance  the 
whole  of  the  property  claimed,  as  I  understand  it,  is  conveyed  to 
them  ;    and  thereby  Flint,  who  had  become  a  purchaser  of  the 
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property  from  Abbott  about  ten  or  eleven  years  before,  is  made  to        a.-g. 
acknowledge  that  property  which  he  had  purchased  was  in  truth       Flint. 
the  property  of  the  charity  of  which  he  had  himself  then  become  a 
trustee.     I  cannot,  in  the  face  of  that  deed,  deprive  the  charity  of 
the  benefit  of  Flint's  admission.     Unless  that  deed  was  executed 
by  mistake,  the  party  not  knowing  its  contents  (which  the  defen- 
dant says  was  the  case),  it  is  scarcely  possible  to  find  stronger 
evidence  of  admission  by  a  man  than  his  executing  a  deed  by 
which  he  acknowledges  that  property  is  held  by  him  as  trustee, 
and  noi  as  his  own :  this  is  especially  important  in  a  case,  in 
which,  though  the  evidence  is  far  from   satisfactory,  *that  the       [  *159  ] 
charity  is  entitled  to  the  property  claimed,  it  is  impossible  not  to 
see  that  the  claim  of  the  charity  to  this  particular  property  has 
been  sometimes  asserted.    On  the  other  hand,  I  cannot  deprive 
the  defendant  of  the  benefit  of  the  doubt  arising  on  the  various 
descriptions,  or,  what  is  more  remarkable,  the  altered  description 
contained  in  the  conveyance,  or  of  the  implied  admission  contained 
in  the  leases  of  1817.     Unquestionably,  the  defendants  are  pur- 
chasers of  the  lease  under  which  the  charity  demises  only  a  part  of 
the  parlour  of  the  inn ;  and  that,  perhaps,  taken  alone,  is  as  satis- 
factory evidence  as  a  party  could  well  look  for,  that  the  charity 
claimed  no  other  part  of  that  parlour ;  and  I  see  no  reason  why 
the  same  observation  should  not  extend  to  the  rest  of  the  property 
now  in  dispute.     I  am  of  opinion,  therefore,  as   against  Flint, 
supposing  him  to  be  the  sole  defendant,  the  proper  course  would 
be  to  direct  an  issue,  to  try  the  title  of  the  charity  to  the  land  in 
(question. 

The  defendant,  Mr.  Kingsford,  not  being  a  party  to  the  trust 
deed  of  1832,  there  is  no  evidence  against  him,  according  to  the 
view  which  I  have  taken  of  the  evidence.  1  am  clear,  however, 
that,  in  the  case  of  a  charity,  where  there  is  a  case — I  will  not  say 
proved,  because,  if  proved,  I  should  not  send  it  to  a  jury — but 
where  there  is  a  case  made  out,  upon  which  it  is  proper  to  try  the 
right  against  the  other  defendant,  I  should  be  very  much  limiting 
the  indulgence  which  the  Court  shows  to  charity  cases,  if  I  did  not 
make  the  defendant  Kingsford  a  party  to  the  issue,  for  the  purpose 
of  trying  that  right.  I  am  supposing  the  deed  of  177S  to  be  alto- 
gether excluded ;  but,  as  I  think  the  case  ought  to  go  to  a  jury,  I 
shall  forbear  expressing  any  further  opinion  upon  the  question  of 
evidence.  When  the  case  comes  back,  after  the  trial,  there  will  be 
no  difficulty  in  "^disposing  of  the  general  claim  of  the  charity,  and       [  •xeo  ] 
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r. 
Flint. 


there  will  be  very  little  difficulty,  practically,  in  disposing  of  the 
rest  of  the  case.  Any  special  matter  will  be  endorsed,  and  the 
Court  will  then  know  the  actual  state  of  the  case.  But  I  think  it 
would  be  better,  if  the  parties  consent  to  it, — for  I  cannot  direcl 
it  without  the  consent  of  the  defendants, — to  endeavour  so  to  mould 
a  second  issue  as  that,  if  the  jury  shall  find  that  the  whole  of  the 
land  described  in  the  terms  of  the  issue  does  not  belong  to  the 
charity,  they  may  find  what  part  of  it  does  so  belong.  Upon  these 
pleadings,  the  case  is  one  of  a  simple  claim  to  a  certain  piece 
of  land,  without  any  suggestion  of  difficulty  in  ascertaining  the 
boundaries. 


1845. 
Feb.  10. 

WlOBAM, 
V.-C. 

[164] 


TEBBUTT  V.  POTTER  (1). 

(4  Hare,  164—165.) 

An  agreement  to  dismiss  a  bill  out  of  this  Court,  entered  into  by  tbe 
plaintiff  and  defendants  in  the  suit,  at  the  trial  of  an  action,  and  made  a 
rule  of  the  Court  of  law,  enforced,  as  against  the  parties,  by  motion  in  the 
cause,  in  this  Court. 

The  plaintiff  claimed  to  be  purchaser  of  certain  letters-patent, 
which  had  been  assigned  to  him  by  the  defendant  James  Potter,  a 
bankrupt,  shortly  before  his  bankruptcy :  and  the  bill  alleged  that 
the  assignees  had  known  and  acquiesced  in  the  assignment,  and 
allowed  the  plaintiff  to  enter  into  contracts,  and  incur  large  expenses 
in  making  the  letters- patent  available ;  and  that,  in  concert  with 
the  bankrupt  and  other  members  of  his  family  who  were  defendants, 
the  assignees  had  lately  brought  trover  against  the  plaintiff  to 
recover  the  patents,  on  the  ground  that  the  assignment  was  made 
in  contemplation  of  bankruptcy,  and  was  void.  The  common 
injunction  was  obtained,  but  was  ultimately  dissolved  on  the  answer. 
The  action  of  trover  by  the  assignees  against  the  plaintiff  came  on 
for  trial  at  the  Liverpool  Summer  Assizes  for  1844 ;  and,  at  the 
trial,  the  parties  to  the  action  entered  into  a  rule  of  Court  for  the 
settlement  of  the  matters  in  dispute.  Part  of  the  terms  of  the  rule 
was,  that  the  plaintiff  should  re-assign  the  letters-patent,  and  that 
the  bill  should  be  dismissed  without  costs  as  against  all  the 
defendants. 

The  plaintiff  moved  that  the  bill  might  be  dismissed  without 
costs  as  against  all  the  defendants,  or  against  the  assignees  without 
costs,  and  against  the  other  defendants  with  costs,  to  be  paid  by 
the  plaintiff ;  and  that  the  assignees  might  be  ordered  to  pay  to 

(1)  Fryer  v.  GHbbU  (1873)  L.  B.  10  Ch.  534,  44  L.  J.  Ch.  676,  82  L.  T.  238. 
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the  plaintiff  the  costs  of  the  other  defendants  which  should  be  paid 
by  him. 

By  the  affidavits,  it  appeared  that  the  plaintiff  had  refused  to 
execute  the  assignment  of  the  letters-patent  *in  the  form  which 
had  been  required  by  the  assignees,  but  had  executed  an  assign- 
ment which  the  assignees  had  not  accepted. 

Mr.  Anderdon  and  Mr.  Hare,  for  the  motion.     *     ♦     ♦ 

Mr.  Bacon  and  Mr.  Rolt,  for  the  defendants,  objected,  that  the 
agreement,  not  being  a  rule  of  this  Court,  could  not  be  enforced  by 
motion :  Forsyth  v.  Manton  (i).  They  also  argued,  from  the 
language  of  the  rule,  and  from  the  affidavits,  that  it  was  not 
intended  the  assignees  should  pay  any  costs  but  their  own. 

The  Vicb-Changbllor  said,  there  did  not  appear  to  him  any 
reason  why  the  Court  should  not  enforce  an  agreement  to  dismiss 
a  bill,  as  well  as  any  other  arrangement  made  by  the  parties  with 
reference  to  the  suit,  and  he  referred  it  to  the  Master  to  see  whether 
the  assignment  of  the  letters-patent  executed  by  the  plaintiff  was 
proper  for  that  purpose,  and  if  not,  to  approve  of  a  proper  assign- 
ment; and,  upon  the  execution  thereof,  directed  the  bill  to  be 
dismissed  against  the  assignees  without  costs.     Against  the  other 

defendants  the  bill  was  by  consent 

Disinissed  with  cosU. 


Tkbbutt 

r. 
POTTBB. 


[  'IBS  ] 


HARRIS  V.   HARRIS. 

(4  Hare,  179—184  ;  S.  C.  9  Jur.  80.) 

In  a  suit  seeking  a  partnership  account,  the  defendant  denied  that  any 
partnership  had  existed,  but  admitted  that  the  names  of  both  of  the  alleged 
partners  had  been  used  on  the  show-board,  and  otherwise  in  the  business, 
as  if  they  were  partners,  but  with  the  view  only  of  introducing  the  alleged 
partner  into  the  business  on  the  retirement  of  the  defendant;  and  the 
defendant  admitted  the  possession  of  books,  accounts,  and  documents 
relating  to  the  business  and  matters  in  question,  but  said  that  they  related 
ezclusiyely  to  his  own  title,  and  to  matters  connected  with  his  own 
property  and  affairs  in  which  the  alleged  partner  had  no  interest,  and  that 
they  did  not  relate  to  uny  business  carried  on  in  partnership,  or  in  con- 
junction with  the  alleged  partner :  Held,  that  the  statement  in  the  answer 
was  not  sufficient  to  exclude  the  title  of  the  plaintiff  to  the  production  of 
the  documents  mentioned  in  the  schedule. 

A  MOTION  by  the  plaintiff,  for  the  production  by  the  defendant  of 
the  documents  mentioned  in  the  schedule  to  his  answer. 
(1)  21  B.  B.  283  (5  Madd.  78). 


1845. 
Jan,  11,  14. 

WlORAM, 
V.-C. 

[179] 
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Harris  The  bill,   by  the  representative  of  Walter  Harris,  sought  an 

Harris,  account  of  the  property  of  a  partnership  alleged  to  have  been 
carried  on  by  Walter,  the  deceased,  and  Thomas  Harris,  his  father, 
the  defendant,  in  the  business  of  job-masters,  post-masters,  and 
omnibus  proprietors.     The  defendant  pleaded  no  partnership  :    the 

[  *180  ]  plea  was  overruled.  The  defendant  then  put  in  a  ^further  answer, 
which,  so  far  as  related  to  the  documents,  was  in  the  following 
words : 

And  this  defendant  admits  he  hath  in  his  possession  or  power 
the  books,  and  divers  accounts,  receipts,  vouchers,  documents,  and 
papers  relating  to  the  said  businesses,  but  he  denies  that  he  hath  or 
ever  had  in  his  possession,  custody,  or  power,  or  in  the  possession, 
custody,  or  power  of  any  agent  or  agents  any  books  or  book  belong- 
ing to  the  alleged  co-partnership,  no  such  co-partnership  having  in 
fact  ever  existed  ;  and  this  defendant  saith,  that,  save  as  aforesaid, 
he  hath  not,  and  never  had  in  his  possession,  custody,  or  power,  or 
in  the  possession,  custody,  or  power  of  any  agent  or  agents,  divers 
or  any  accounts  or  account  (the  usual  recapitulation)  connected  with, 
mentioning,  referring,  or  relating  to  any  or  either  of  the  matters  in 
the  bill  mentioned,  or  by  which  the  truth  of  the  several  matters  in 
the  bill  mentioned,  or  any  or  either  of  them,  would  appear.  And 
this  defendant  hath  in  his  schedule  to  his  answer  set  forth  a  list  or 
schedule  of  the  books,  accounts,  receipts,  vouchers,  papers,  and 
documents  in  his  possession,  as  hereinbefore  mentioned ;  but  this 
defendant  saith,  that  all  the  said  last-mentioned  books,  accounts, 
receipts,  vouchers,  papers,  and  documents  relate  exclusively  to  the 
title  of  this  defendant,  and  to  matters  connected  with  his  own 
property  and  affairs,  and  to  businesses  carried  on  by  him  on  his 
own  sole  and  separate  account,  and  in  which  the  said  Walter  Harris 
had  not  any  interest,  and  do  not  relate  to  any  partnership  between 
him  and  the  said  Walter  Harris,  or  to  any  businesses  or  business 
carried  on  by  him  in  conjunction  with  the  said  Walter  Harris. 
And  this  defendant  insists,  that,  for  the  reasons  herein  and  in  his 
said  former  answer  appearing,  he  is  not  bound,  and  ought  not  to  be 
required  to  produce  any  or  either  of  the  said  last-mentioned  books, 

[  ♦isi  ]  accounts,  *receipt8,  vouchers,  papers,  or  documents,  and  that  the 
said  complainant  has  no  right  to  call  for  any  production  or 
inspection  thereof. 

Mr.  Kenyon  Parker  and  Mr.  Winstanley,  for  the  plaintiff. 
Mr,  Miller^  for  the  defendant. 
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s 

Smith  V.  Duke  of  Beaufort  (i),   Bannatyne  v.   Leader  (2),   and       Harris 
Adams  v.  Fisher  (s)  were  referred  to.  Harris. 

The  YiCE-GHANCBiiiiOR : 

For  the  purpose  of  trying  this  question,  I  shall  suppose  the  denial 
of  the  partnership  to  be  by  plea,  and  not  by  answer,  and  that  the 
ansT^er,  as  to  the  documents,  is  an  answer  in  support  of  the  plea. 
In  that  view  of  the  case  (which  is  the  most  favourable  for  the 
defendant),  I  think  the  documents  should  be  produced. 

The  bill  alleges  that  the  partnership  subsisted,  and  that  it  was 
carried  on  under  the  name  of  **  Harris  &  Son,"  and  charges 
(amongst  other  things)  that  the  name  of  *'  Harris  &  Son  "  was 
painted  on  the  show-board  placed  over  the  yard  where  the  business 
was  carried  on,  also  on  the  omnibuses  and  carriages  employed  in 
the  business  or  belonging  thereto,  and  that  all  payments,  receipts, 
acts,  matters,  and  things  had,  made,  and  done  in  the  course  of  the 
said  businesses,  or  in  or  about  the  *same,  were  had,  made,  and  done  [  *182  ] 
in  the  joint  names  of  Thomas  and  Walter  Harris. 

The  bill  charges  that  the  defendant  ought  to  set  forth  a  full,  true, 
and  particular  account  of  his  receipts  and  payments  on  account  of 
the  partnership.  It  charges  him  with  the  possession  of  accounts, 
books  of  account,  books,  ledgers,  day-books,  receipts,  vouchers,  docu- 
ments, securities,  memoranda,  statements,  letters,  copies,  extracts,  or 
other  papers  and  writings  connected  with,  mentioning,  referring,  or 
relating  to  the  matters  in  the  bill  mentioned,  and  by  which  the 
truth  thereof  would  appear. 

Now,  upon  the  first  argument  of  the  plea,  (I  mean  the  argument 
l)efore  the  plea  was  amended),  I  stated  my  opinion,  to  which  I  still 
adhere,  that  the  defendant  was  bound  to  give  an  answer  to  all  the 
allegations  in  the  bill,  the  answer  to  which  would  or  might  prove 
the  truth  of  the  plaintiff's  case ;  and  that  the  plaintiff  had  prima 
facie  a  right  to  a  full  discovery  of  every  matter  relating  to  the  use 
of  Walter's  name  jointly  with  that  of  the  defendant  in  the  business 
in  question,  for  this  would  be  evidence  before  a  jury.  The  defen- 
dant has  now  by  his  answer  admitted  that  the  name  of  ''  Harris 
&  Son  "  was  on  the  show-board,  and  on  the  omnibuses  and  post- 
chaises  ;  and  that  Walter's  name  was  on  the  license  for  driving  one 
of  the  barouches,  as  the  owner  thereof;  and  that  many  of  the 
payments,  receipts,  accounts,  matters,  and  things  made,  had,  and 

(1)  58  B.  B.  160  (1  Hare,  507).  (3)  45  R.  R.  328  (3  My.  &  Cr.  526). 

(2)  10  Sim.  230. 
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Harris      done  in  the  coarse   of   the  partnership   or    alleged  partnership 

Harris,  were  made,  had,  and  done  in  the  joint  names  of  Walter  and  the 
defendant ;   and  that  the  defendant  allowed  it  to  be  onderstood 

[  *183  ]  (although  he  says  he  never  expressly  admitted)  that  his  *8on  was  a 
partner.  All  these  admissions  the  defendant  endeavours  to  recon- 
cile with  his  denial  of  the  partnership,  by  saying,  that  they  were 
with  a  view  to  the  introduction  of  his  son  into  the  business,  when 
the  defendant  should  retire  from  it. 

The  defendant,  by  his  first  answer,  admitted,  that  he  had  in  his 
possession  some  documents,  which  he  mentioned,  and,  saving  these, 
he  denied  that  he  had  any  documents  whereby  the  truth  of  the 
matters  alleged  would  appear.  To  that  answer  there  was  no 
schedule.  The  plea  having  been  overruled,  a  further  answer 
has  been  put  in,  to  which  there  is  a  schedule  of  documents,  and 
among  these  are  ledgers,  and  other  books  of  account,  relating  to 
the  businesses  in  question. 

It  cannot  of  course  for  a  moment  be  doubted  that  the  partnership 
documents  mentioned  in  the  schedule  may  contain  entries  showing, 
or  apparently  showing,  that  the  matters  herein  contained  were  on 
the  joint  account  of  Harris  &  Son,  and  not  on  the  separate  account 
of  the  defendant ;  and  if  so,  these  also  are  evidence  to  be  submitted 
to  a  jury,  or  to  this  Court  performing  the  oflBce  of  a  jury,  upon  the 
question  of  partnership  or  no  partnership.  Upon  that  schedule  the 
motion  is  made,  and  the  motion  must  succeed,  unless  the  averments 
in  the  body  of  the  further  answer  are  sufficient  to  protect  the 
documents  in  the  schedule.  I  think  these  averments  are  not 
sufficient  for  that  purpose.  I  may  observe  that  attention  was 
called,  at  the  time  the  plea  was  overruled,  to  the  necessity  in 
the  circumstances  of  this  case  of  showing  that  the  documents  in 
the  schedule,  like  the  other  transactions,  were  not,  apparently  at 
least,  on  the  joint  account.  No  attempt  is  made  to  do  this.  Con- 
sistently with  the  answer,  every  entry  may  be  in  the  joint  names 
of  Walter  and   Thomas.     This  case,  therefore,  would  be  wholly 

[  'IS*  ]  *untouched  by  Adams  v.  Fisher  (i),  even  if  the  cases  were  in  other 
respects  similar.  This  case,  however,  is  very  different  from  that  of 
Adams  v.  Fisher,  In  that  case  there  was  a  simple  denial  of  the 
plaintiff's  claim.  This  is  rather  a  confession  and  avoidance  of  it. 
It  is  not  clear  that  upon  the  evidence  in  this  case,  as  it  may  be 
found  upon  the  answer,  the  onus  is  not  upon  the  defendant  to 
prove  the  non-existence  of  the  partnership. 
(1)  45  B.  B.  328  (3  My.  &  Cr.  526). 


▼oi*.  unni.] 
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The  mere  use  of  the  word  "  title  "—the  mere  allegation  that  the 
documents  relate  exclusively  to  the  defendant's  title — is  of  no  avail 
to  the  defendant  in  res'isting  the  production,  if  that  conclusion  be 
opposed  by  the  obvious  character  of  the  documents,  or  if  it  be 
not  supported  by  specific  averments  excluding  all  probability  that  the 
docaments  would  furnish  evidence  in  support  of  the  plaintiff's  case. 
The  Court  in  a  case  like  this  must  exercise  its  own  judgment,  as  to 
the  effect  which  the  evidence  may  have. 


Habria 

r. 
Harri». 


LEE  V.   PAIN(l). 

(4  Hare,  201—256;  S.  C.  14  L.  J.  Oh.  346.) 

Legacies  by  difPerent  instruments  to  the  same  legatee  aimpliciter  are 
cumuIatiTe,  unless  the  plain  effect  of  the  separate  gifts  is  contradicted  by 
the  construction  of  the  latter  instruments,  or  by  presumption  of  law. 

The  right  to  the  repeated  legacies  in  such  cases  does  not  depend  upon 
a  legal  prestunption,  but  is  found  in  the  construction  and  effect  of  the 
instruments,  and  no  extrinsic  evidence  is  admissible  to  prove  that  the 
legatee  was  intended  to  take  one  legacy  only. 

If  the  right  of  the  legatee  to  legacies  repeated  in  different  instruments 
depended  upon  a  legal  presumption  only,  evidence  would  be  admissible  to 
rebut  it. 

The  repetition  in  the  later  instrument  of  some  legacies,  and  not  of  others, 
implies  that  a  benefit  is  intended  in  the  case  of  the  former  legatees  greater 
than  in  the  case  of  the  latter. 

The  mrcumstance  that  the  different  legacies  carry  interest  from  different 
dates,— or  whatever  else  distinguishes  the  two  legacies, — is  favourable  to 
the  claim  of  the  legatee  to  both. 

Legacies  to  strangers  differ  from  legacies  to  children,  in  that,  in  the 
former  case,  there  is  no  relative  measure  of  the  bounty  of  the  testator,  and 
no  ground  for  presuming  that,  as  to  them,  every  separate  instrument  is 
not  to  have  a  separate  operation. 

A  legacy  to  **  Miss  S.,"  if  more  than  one  person  answers  that  description, 
must  be  intended  for  the  eldest. 

A  legacy  of  100/.  was  bequeathed  to  the  three  sisters  of  A. ;  A.  had  four 
sisters.  The  Court  will  reject  the  word  *' three/'  and  give  the  lOOl.  to 
the  four. 

A  release  by  one  of  the  sisters  to  the  other  three  does  not  aid  their  claim 
to  the  legacy  under  the  will. 

A  legacy  was  given  to  B.  for  life,  with  remainder  to  the  children  of  B. 
living  at  his  decease  equally  between  them.  B.  died  in  the  lifetime  of  the 
testatrix,  leaving  three  children,  one  of  whom  afterwards  died  in  the 
lifetime  of  the  testatrix :  Held,  that  there  was  no  lapse  of  the  third  part  of 
the  legacy  by  the  death  of  one  of  the  children  of  B.  after  him,  and  before 
the  testatrix,  and  that  the  two  surviving  children  were  entitled  to  the 
whole  legacy. 

The  testatrix  bequeathed  '*  to  Mrs.  and  Miss  B.,  the  widow  and  daughter 

(1)  Comm.    on    and    dist.    In    re      In  re  Oroom  [1897]  2   Ch.   407,     66 
StepheMon  [1897]  1  Ch.  75,  66  L.  J.      L.  J.  Ch.  778,  77  L.  T.  154. 
Ch.  93,  75  L.  T.  495,  C.  A. ;  and  cp. 


1844. 
AfarohS,  11. 
Dee,  6,  7,  9, 
10,11,  12,18. 

1845. 
/an.  13, 20, 21. 

WlORAM. 
V.-C. 

[201] 
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Leb  of  the  late  B.,  200Z.  each.    At  the  date  of  the  teetamentaiy  instnimeni 

V'  there  were  no  persons  answering  the  description.    The  legacy  was  claimed 

^^^^'  by  a  Mrs.  W.  (the  daughter  of  the  late  B.)  and  her  daughter  Miss  W.  (tiie 

granddaughter  of  the  late  B.):  it  was  proved  that  the  testatrix  was 
intimately  acquainted  with  the  late  B.,  and  also  with  Mrs.  and  Miss  W.. 
and  used  to  call  them  by  Mrs.  W.*s  maiden  name  of  B. :  Held,  that  this 
evidence  was  admissible,  and  Mrs.  and  Miss  W.  were  declared  to  be  entitled 
to  the  legacies. 

Bequest  to  *'  Miss  Sarah  Jameson."  There  was  no  Miss  Sarah  Jameson. 
The  testatrix  was  acquainted  with  Mrs.  Sarah  Jameson,  and  her  daughter 
Miss  Frances  Ann  Jameson.  Frances  Ann  Jameson  was  held  to  be 
entitled  to  the  legacy. 

Gift  by  the  will  of  100/.  to  Highbury  College  ;  and  of  another  100?.  by 
the  second  codicil,  under  a  gift  of  that  sum  to  each  of  the  charities 
mentioned  in  the  will.  In  the  same  codicil  was  a  legacy  of  5007.  to  Hoxton 
Academy.  The  establishment  known  as  Highbury  College  was  formerlj 
called  Hoxton  Academy.  There  was  no  Hoxton  Academy  at  the  date  of 
the  codicil  or  subsequently,  but  other  charitable  societies  had  for  some 
time  occupied  the  same  premises :  Held,  that  the  Highbury  College  was 
not  entitled  to  the  legacy  of  500/. 

Costs  to  be  paid  to  a  party,  ordered  after  his  bankruptcy,  to  be  set  off 
against  costs  ordered  to  be  paid  by  the  same  party  before  his  bankruptcy. 

Mrs.  Ann  Waring,  by  her  will,  dated  in  February,  1829,  and  by 
several  codicils  contained  in  separate  writings,  dated  respectively 
in  March,  1886,  August,  1886,  and  January,  1841,  bequeathed  a 
[  ^202  ]  great  number  *of  legacies,  many  of  which  were  repeated  legacies, 
either  of  the  same  or  different  sums,  to  the  same  legatees ;  and 
others  were  legacies  to  persons  and  objects  which  the  claimants 
had  more  or  less  difficulty  in  indentifying.  The  testatrix  died  in 
August,  1842.  The  bill  was  filed  by  the  surviving  executor  and 
trustee,  against  the  suggested  next  of  kin  of  the  testatrix,  and  at 
the  hearing  the  sum  of  58,5982.  19^.  6d.  8^2.  per  cent,  stock  was, 
by  consent,  transferred  to  the  credit  of  the  cause,  and  the  Master 
was  directed  to  inquire  who  were  the  next  of  kin  of  the  testatrix ; 
and,  if  he  should  find  that  the  defendants  were  the  only  next  of 
kin,  he  was  directed  to  take  the  usual  accounts  of  the  personal 
estate  and  of  the  debts  and  legacies. 

«  »  »  «  ♦ 

[  212  ]  [A  separate  report  was  made  as  to  certain  legacies.] 

Exceptions  were  taken  to  the  report.     On  the  hearing  of  the 
exceptions, 

1844.  3/^^  RiLssell  and  Mr.  Hargrave  appeared  for  the  executor,  and 

March  7.  i?  rr 

*      Mr,  K.  Parker,  Mr.  Lmcndes,  Mr.  RoupeU,  Mr.  Willcock^  Mr.  Smith, 

and  Mr.  Bigg  for  the  next  of  kin  and  several  of  the  legatees. 

The  arguments  and  the  authorities  cited  appear  in  the  judgment. 
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Tbtb  Yioe-Chancbllor  [after  making  some  observationB  upon  the        les 
inconvenience  of  disposing  by  separate  reports  of  questions        pain. 
arising  npon  the  construction  of  a  will  under  which  those     Afareh  ii. 
questions  were  to  some  extent  dependent  upon  one  another, 
said] : 

But  although  I  cannot  now  finally  dispose  of  any  of  the  [  2io  ] 
exceptions,  there  is  one  case,  that  of  Mr.  Brown,  upon  which, 
after  the  lengthened  argument  I  have  heard,  I  shall  make  a 
few  observations,  assuming,  for  the  purpose  of  those  observa- 
tions, that  the  difficulty  I  first  adverted  to  does  not  exist ;  that 
is,  assuming,  for  the  purposes  of  argument,  that  all  the  legacies, 
except  those  to  Mr.  Brown,  have  lapsed  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testatrix,  on  which  hypothesis  all 
her  testamentary  instruments  will  remain  as  evidence  from  which 
to  ascertain  her  intentions  respecting  Mr.  Brown,  but  for  no  other 
purpose. 

By  her  will  the  testatrix,  amongst  other  legacies,  gives  to  thirteen 

persons,  who  are  named  in  one  sentence,  and  who  are  described 

only  by  their  names  and  residences,  1001.  a-piece  :  Mr.  Brown  was 

one  of  them.     By  the  first  codicil,  after  varying  some  of  the  bequests 

in  her  will,  and  giving  to  the  trustees  of  the  chapel  on  Glapham 

Common,  at  which  she  attended,  the  sum  of  1002.,  to  be  laid  out 

for  the  benefit  of  the  Chapel,  she  gives   the  said  Mr.  Brown, 

describing  him  in  this  place  as  ''  minister  of  the  said  chapel,"  the 

sum  of  lOOZ. ;  and  then  she  confirms  her  will.    By  her  third  codicil, 

she  gives  to  the  same  Mr.  Brown  the  sum  of  lOOL  in  addition  to 

what  she  had  bequeathed  him  in  her  will ;  and  in  this  codicil  she 

confirms  her  will  and  codicils,  distinguishing  the  will  from  the 

codicils.    By  her  fourth  codicil,  she  gives  to  the  same  Mr.  Brown 

lOOZ.,  and  by  this  codicil  she  confirms  her  will  and  codicils.     She 

then  made  a  fifth  codicil,  in  which  Mr.  Brown's  name  does  not 

appear ;  and  by  that  she  confirms  her  will  and  former  codicils. 

The  legacies  to  Mr.  Brown  in  the  third  and  fourth  codicils  are 

expressed  to  be  in  addition  to  what  she  had  before  given  him.     The 

question  arises  upon  the  will  and  the  first  codicil.     The  Master  has 

^considered  that  the  legacy  in  the  first  codicil  is  a  mere  repetition       [  ^2i6  ] 

of  that  in  the  will,  and  has  allowed  Mr.  Brown  one  legacy  of  lOOL 

only,  namely,  that  in  the  first  codicil.     Now,  my  opinion,  subject 

to  the  question  which  for  the  present  is  reserved,  is,  that  Mr.  Brown 

is  entitled  to  both  these  legacies.    The  legacies  being  given  by 

different  instruments,  the  gifts  in  law  are  two,  and  the  legatee  must, 
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Lrb  therefore,  be  entitled  to  both  legacies,  unless  the  effect  of  the  two 
Pain.  separate  gifts  can  be  taken  away  by  something  to  be  found  in  the 
construction  of  the  second  instrument,  or  by  presumption  of  law. 
If  each  of  the  instruments  simply  gives  a  legacy  to  the  same 
individual,  it  would  manifestly  contradict  the  effect  of  one  or  other 
instrument,  if  the  legatee  were  not  allowed  to  claim  both  legacies, 
and  accordingly  he  would  in  that  simple  case  be  entitled  to  both ; 
and,  as  the  right  to  both  legacies  is  in  such  cases  found  in  the  con- 
struction and  effect  of  the  instruments,  no  extrinsic  evidence  is 
admissible  to  prove  that  the  legatee  was  intended  to  take  one  legacy 
only.  In  support  of  this,  it  will  be  sufficient  to  refer  to  the  case  of 
Hurst  V.  Bectch  (i),  and  Hall  v.  Hill  (2).  I  have  noticed  this  point, 
because  it  was  argued  that  the  rule,  which,  in  the  simple  case  of 
two  legacies  given  by  two  different  instruments,  awards  both  to  the 
legatee  was  a  mere  legal  presumption,  and,  it  was  said,  a  pre- 
sumption lightly  considered.  That  is  not  a  correct  view  of  the 
case.  If  the  right  of  the  legatee  in  such  cases  to  both  legacies 
depended  upon  a  legal  presumption  only,  evidence  would  be 
admissible  to  rebut  it;  which,  according  to  the  cases  I  have 
referred  to,  is  not  permitted.  To  admit  such  evidence  in  such 
a  case  would  be  to  construe  a  writing  by  parol  evidence.  I  do  not 
deny  that  cases  may  be  found  in  which  the  right  of  the  legatee  in 
[  *2i7  ]  such  cases  to  both  legacies  *is  spoken  of  as  depending  upon  pre- 
sumption ;  but  I  believe  it  will  be  found  that  the  word ''  presumption  " 
has  in  some  at  least  of  such  cases  been  used  not  in  a  very  strict  and 
accurate  sense, — not  as  meaning  an  inference  raised  by  Courts  of 
law  independently  of  or  against  the  words  of  an  instrument,  but  that 
the  word  has  been  used  to  denote  an  inference  in  favour  of  a  given 
construction  of  particular  words.  Thus,  for  instance,  in  Coote  v. 
Boyd  (3),  Lord  Thurlow  says,  when  the  presumption  arises  from 
the  construction  of  words  simply  qud  words,  no  evidence  can  be 
admitted  as  to  the  consequence  of  giving  effect  to  this  rule  of  law. 

It  does  not,  however,  follow,  that  in  every  case  in  which  legacies 
are  given  by  different  instruments  the  legatee  will  be  entitled  to 
claim  as  many  legacies  as  there  are  instruments.  The  claim  may 
be  displaced  by  showing  that  the  instruments  contain  intrinsic 
evidence  that  the  legacies  were  not  intended  to  be  cumulative,  or 
by  showing  that  the  case  is  of  that  class  in  which  Courts  of  law  raise 
a  presumption  against  the  accumulation.    In  the  present  case  it  has 

(1)  21  E.  E.  304  (5  Madd.  351).  (3)  2  Br,  C.  C.  627. 

(2)  68  E.  E.  223  (1  Dr.  A  War.  94). 
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not  been  snggested,  that,  if,  upon  the  construction  of  the  will  and  lbb 
codicils,  Mr.  Brown  is  entitled  to  the  legacies  given  in  each  p/iV. 
instrument  in  which  his  name  appears,  there  is  any  legal  presump- 
tion to  deprive  him  of  what  the  will  and  codicils  give  him.  He  is 
a  stranger,  and  I  may  observe  in  this  case,  as  I  did  in  Suisse  v.  Lo9'd 
Lowther{i),  referring  to  Pym  v.  Lockyer{2),  that  in  the  case  of 
legacies  to  strangers  there  is  no  principle  upon  which  a  court  of 
equity  should  incline  against  cumulative  legacies.  Those,  there- 
fore, who  undertake  to  show  that  one  legacy  only  was  intended, 
most  show  that  such  is  the  case  on  *the  construction  of  the  will  [  *218  ] 
and  first  codicil,  and,  failing  the  proof  of  that,  the  legal  right 
must  prevail.  By  the  legal  right  I  mean  the  right  arising  from 
the  legacies  being  given  by  two  separate  instruments — that  is,  from 
there  being  two  distinct  gifts.  Mr.  Brown,  therefore,  starts  with 
that  point  in  his  favour,  and  also  with  the  observation  that  the 
tendency  of  all  the  modem  decisions  has  been  in  favour  of  cumula- 
tion. The  LoBD  Ghanoellob  of  iBsiiAND,  in  the  case  of  RuaseU 
V.  Dickson  (3),  notices  that  state  of  the  authorities. 

The  first  circumstance  relied  on  in  support  of  the  report  was, 
that  in  the  first  codicil  the  testatrix  has  expressed  that  some  of  the 
legacies  thereby  given  are  given  in  addition  to  those  given  by  the 
will,  and  that  that  expression  is  not  used  in  the  bequest  of  Mr. 
Brown.  And  cases  were  referred  to,  in  which  stress  has  been  laid 
upon  like  expressions.  It  would  be  difficult  to  say,  in  the  abstract, 
what  degree  of  weight  is  due  to  an  expression  like  this.  The  words 
"  in  addition "  do  not  in  themselves  add  anything  to  the  effect 
of  a  simple  bequest  without  those  words.  The  legacies  would  be 
additional  without  them.  The  question  is  not  as  it  was  put  in  the 
argument,  whether  I  am  to  reject  those  words, — but  whether  I  am 
to  give  a  particular  bequest  less  than  its  proper  operation,  only 
because  superfluous  words  are  used  in  another  bequest?  The 
argument  cannot  be  carried  beyond  that.  It  arises  only  out  of  the 
contrast  between  two  different  forms  of  bequest,  to  one  of  which 
the  words  are,  to  the  other  of  which  they  are  not,  applied ;  raising, 
it  is  said  an  inference  that  the  intention  in  the  two  cases  must  have 
been  different,  because  the  forms  of  expression  are  so.  In  the 
simple  case  of  legacies  by  will  to  each  of  two  individuals,  A.  andB., 
and  no  other  ^legacies  in  the  will,  and  of  a  codicil  giving  legacies  [  *2i9  ] 
to  the  same  individuals  and  one  only  of  those  legacies  (the  legacy 

(1)  62  R.  R.  170  (2  Hare,  424).  (3)  2  Dr.  &  War.  133.    See  59  R.  R. 

(2)  48  B.  R.  219  (d  My.  &  Or.  29).         674. 
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lbb  to  B.)  expressed  to  be  ''  in  addition  '*  to  the  legacy  given  him  bj 
Faiv,  ^^®  ^1^>  ^b®  question  would  arise  whether  less  than  the  proper 
legal  effect  was  to  be  given  to  the  bequest  to  A.,  only  because  super- 
fluous words  were  used  in  the  bequest  to  £.  But,  whatever  effect 
might  be  given  to  the  expression  ''  in  addition  "  in  that  simple  case, 
if  any  other  circumstance  appeared  in  favour  of  A.'s  claim  to 
both  legacies,  as,  for  example,  if  the  will  contained  legacies  to  C, 
D.,  and  E.,  as  well  as  to  A.  and  £.,  and  C,  D.,  and  E.  were  not 
named  in  the  codicil,  a  very  different  question  would  arise.  For  the 
argument  in  A.'s  favour  then  would  be,  why  name  A.  in  the  codicil, 
and  not  name  C,  D.,  and  E.  also,  unless  A.  was  intended  to  take 
under  the  codicil  as  well  as  under  the  will.  And  in  the  face  of 
such  an  argument  it  might  be  dificult  to  deprive  A.  of  the  additional 
legacy  which  the  law  gave  him.  The  Courts,  certainly,  have  laid 
little  stress  upon  such  words.  Perhaps  it  would  not  be  going  too 
far  to  say,  that  they  have  never  been  relied  upon  in  judgment 
except  to  confirm  or  rebut  reasoning  arising  out  of  other  parts  of 
wills.  1  do  not  think  any  case  can  be  produced  in  which  the 
Court  has  acted  upon  such  words  alone  in  depriving  a  legatee  of  a 
legacy  given  him  under  a  second  instrument.  [Upon  this  point 
His  Honour  referred  to  Moggridge  v.  Thackwell{i),  APKenzie  v. 
M'Kenzie  (2),  and  other  cases,  and  then  continued  as  follows :] 
[  222  ]  Another  argument  which  suggests  itself  in  favour  of  Mr.  Brown's 

claim  to  the  legacy  in  the  will,  in  addition  to  that  in  the  first  codicil, 
has  great  weight  with  me.  The  will  contains  legacies  to  many 
persons,  other  than  Mr.  Brown,  whose  names  are  not  mentioned 
in  the  codicil ;  and  the  question  naturally  arises,  why  is  he  named 
in  the  codicil,  and  the  other  legatees  who  are  also  named  in  the 
will  omitted,  unless  the  testatrix  intended  something  more  in 
the  case  of  Mr.  Brown  than  the  others  named  in  her  will  only  ? 
Thus,  unless  I  am  in  error — and  I  have  carefully  read  the  will 
upon  this  point — there  are  thirty-four  legatees  in  the  will,  including 
the  gifts  to  charities,  who  are  not  named  in  the  first  codicil, 
and  amongst  these  are,  I  believe,  twenty  who  are  not  named  in 
any  subsequent  codicil.  Why  is  Mr.  Brown  named  in  the  first 
codicil,  and  the  thirty-four  omitted  ?  But  the  full  force  of 
the  observation  is  not  seen  until  the  will  is  examined  in  detail. 
Mr.  Brown  is  one  of  thirteen  legatees  bracketed  together  in  the 
will,  to  whom  the  testatrix  gives  1002.  each.    Of  this  class,  five 

(1)  2  E.  B.  140  (1  Yes.  Jr.  464).  (2)  26  B.  B.  64  (2  Buss.  262.     See 

p.  273). 
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are  not  mentioned  in  any  subsequent  paper.     The  others  are  men-         Leb 

tioned  in  the  first,  second,  or  fourth  codicil,  that  is,  at  different        pain. 

times.    Again,  the  testatrix  by  her  will  gives  2002.  each  to  Miss 

Hennell,  Miss  Hall,  Miss  Fox,  and  Miss  Hearn,  bracketing  them 

together.     By  her  first  codicil,  she   gives  legacies  of   the  same 

amount  to  Miss  Hennell,  Miss  Hall,  and  Miss  Hearn,  bracketing 

them  together,  but  omitting  Miss  Fox.     Again,  by  her  *will  she       [  '223  ] 

gives  legacies  of  lOOZ.  each  to  thirteen  charities,  bracketing  them 

together.    In  her  second  codicil  she  gives  1002.  each  to  seven  of 

these  charities,  omitting  the  other  six  which  are  named  in  the  will. 

The  gift  of  legacies  by  the  codicil,  of  the  same  amount  as  legacies  by 

will,  to  some  only  of  a  class,  admits  of  no  explanation  unless  it  is 

supposed  that  her  intentions  as  to  some  were  different  from  what 

they  were  as  to  the  others ;  unless,  indeed,  the  omission  to  notice 

the  others  is  to  be  attributed  to  want  of  care.     But  if   want  of 

care  be  admitted  as  an  hypothesis  to  explain  this  point  in  the  will 

and  codicils,  there  is  no  reason  why  that  want  of  care  should  not  be 

admitted  to  explain  the  omission  of  words  of  addition  in  the  first 

codicil.     I  cannot  suppose  the  testatrix  had  forgotten  her  will. 

The  words  "  in  addition  "  refer  to  it.     From  the  repeated  reference 

to  the  will,  which  the  codicils  contain,  I  must  assume  either  that 

she  had  the  will  before  her,  or  that  she  was  familiar  with  the 

contents  of  it. 

Again,  the  legacy  given  by  the  will  and  that  given  by  the  first 
codicil  are  to  carry  interest  from  different  dates,  for  those  given  by  the 
first  codicil  must  stand  in  the  same  situation  as  new  legacies  given 
by  that  codicil.  A  like  circumstance  was  relied  upon  by  the  Lord 
Chancellob  in  the  case  of  M*Kenzie  v.  M*Kenzie.  The  difference, 
in  this  instance,  between  the  legacies  is  not  certainly  very  con- 
siderable, but  it  distinguishes  the  legacy  in  the  codicil  from  that 
m  the  will  ;  and  in  cases  like  the  present,  in  which  the  reason- 
ing is  necessarily  technical,  whatever  distinguishes  the  legacies  is 
favourable  to  the  claim  of  the  legatee  to  both,  although  it  is  not 
conclusive. 

Again,  the  legacy  by  the  will  is  to  Mr.  Brown  as  an  individual, 
named  with  a  great  number  of  other  persons  not  sustaining  any 
particular  character.  The  legacy  in  *the  codicil  is,  both  in  terms,  L  *224  ] 
and  by  the  context,  given  to  him  in  the  character  of  the  minister 
of  the  chapel  which  the  testatrix  attended.  Again,  the  third  and 
fourth  codicils  show  that  her  bounty  to  Mr.  Brown  was  not  exhausted 
by  the  former  gifts,  which  she  had  made  to  him,  although  this 
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lbb  obBervation  is  rendered  nnnecessary  by  the  observation  I  made  at 
Paik.  ^^6  outset,  that  in  these  cases  of  legacies  to  strangers  (differing 
sometimes  in  that  respect  from  legacies  to  children)  there  is  no 
measure  which  can  be  applied  to  the  intended  bounty;  and, 
therefore,  when  you  find  a  testatrix  giving  legacies  by  different 
instruments  to  a  stranger,  there  is  not  the  slightest  ground  for 
presuming  beforehand  that  she  did  not  mean  that  each  instrument 
should  have  a  separate  operation  (i). 

Lastly,  although  I  confess  that  the  expressions  which  the  testa- 
trix uses  about  confirming  her  will,  and  confirming  her  will  and 
codicils,  I  never  could  feel  had  any  great  force  ;  for,  if  she  makes 
a  codicil  and  confirms  her  will,  she  only  means  to  confirm 
her  will  so  far  as  the  will  is  not  altered  by  the  codicil ;  yet  such 
expressions  have  been  relied  upon  in  Moggridge  v.  Thiicktcell  (2), 
and  Guy  v.  Sharp  (8),  and  many  other  cases,  and  I  am,  therefore, 
bound  to  treat  them  as  not  immaterial,  at  least,  in  a  doubtful  case. 
The  above  observations  appear  to  me  nearly  to  exhaust  the  obser- 
vations which  arise  upon  Mr.  Brown's  claim,  except  in  so  far  as 
that  claim  may  hereafter  be  affected  by  the  Master's  report  upon 
the  whole  case. 

The  argument  which  appeared  to  me  entitled  to  most  weight  was 
that  which  was  founded  on  the  cases  of  The  Duke  of  St.  Albans 
[  •226  ]  V.  Lord  Beauclerk  (4),  Coote  *v.  Boyd,  Hemming  v.  Ourrey  (6),  and 
Attorney 'Oeneral  v.  Harley  (6).  It  was  said,  that  it  was  manifest 
that  in  making  the  first  codicil  the  testatrix  was  revising  her  will, 
and  that,  therefore,  substitution,  and  not  accumulation,  was  the 
work  that  her  mind  was  employed  upon,  and  that  the  paper  itself 
(the  first  codicil)  was  consequently  to  be  substituted  for  the  will,  as 
far  as  concerned  the  legatees  therein  named.  There  are,  however, 
observations  which  at  present  appear  to  show  that  argument  not 
to  be  conclusive.  But  upon  this  part  of  the  case,  for  the  reasons 
which  induce  me  to  send  the  case  back  to  the  Master,  I  abstain 
from  expressing  my  opinion. 

[  231  ]  The  Master  made  his  general  report  in  July,  1844.     The  executors 

excepted  to  the  report  in  several  cases  where  the  Master  had  allowed 
legacies  of  the  same  amount  to  the  same  persons,  and  also  in  some 

(1)  See  62  R.  E.  177  (2  Hare,  436).  (5)  S.  C.nom.  Heming  y.  CluUtrbuck, 

(2)  2  E.  E.  140  (1  Yes.  Jr.  464).  30  E.  E.  56  (1  Bligh,  N.  S.  479). 
(o)  1  My.  &  E.  589.  (6)  20  E.  E.  296  (4  Madd.  263). 
(4)  2  Atk.  636. 
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cases  where  the  identity  of  the  objects  was  disputed.     Some  parties,        Lvb 
whose  claims  were  disallowed  by  the  Master,  also  excepted  to  the        pa^'in. 
report. 


The  exceptions  were  argued  by  Mr.  Tinney  and  Mr.  Hargravef        i^n, 
for  the  executor.  Dec.  e,  7, 9, 

[It  is  thought  unnecessary  to  retain  the  report  of  some  of  the         J_' 
exceptions  which  turned  upon  the  special  context  of  a  very  peculiar 
will  and  numerous  codicils.] 

Exception  YIII.    A  question  was  made  on  a  legacy  of  BOOL,       [248  J 
bequeathed  by  the  will  to  ''  Miss  Sanders,  of  Clifton,"  on  the  ground 
of  uncertainty,  inasmuch  as  more  than  one  person  might  claim  under 
that  description. 

The  Vice-Chancbllor  : 

Upon  the  eighth  exception,  a  question  of  personal  ^identity  has  [  *249  ] 
been  raised.  The  description  of  the  legatee  is  said  to  apply  to  more 
than  one  person.  If,  at  the  date  of  the  will,  there  was  only  one 
person  answering  the  description  of  ''  Miss  Sanders,"  there  is  no 
room  for  doubt,  and  if  there  was  then  more  than  one,  the  testatrix 
must  be  understood  to  have  meant  the  eldest.  Common  usage  will 
determine  the  meaning  in  that  case. 

In  support  of  the  Master's  report,  allowing  a  claim  of  the  four 
sisters  and  brother  [of  Miss  Juliana  Sanders],  under  a  legacy,  "  to 
the  three  sisters  and  brother  of  Miss  Juliana  Sanders,"  the 
following  cases  were  cited :  Scott  v.  Fenotdkett  (i),  Stebbing  v. 
WaUcey  (2),  Oarvey  v.  Hibbert  (8),  Tomkins  v.  Tomkins  (4),  Berkeley  v. 
Palling  (5). 

The  Vice-Chancbllob  : 

The  testatrix  bequeaths  to  the  **  three  sisters  and  brother  of  the 
late  Miss  Juliana  Sanders,  1002.  equally  to  be  divided  between 
them."  Miss  Juliana  Sanders  had,  at  the  date  of  the  codicil,  and 
at  her  death,  four  sisters  and  one  brother  living,  all  of  whom  sur- 
vived the  testatrix.  One  of  the  sisters,  Elizabeth  Susannah,  in  order 
to  clear  the  way,  and  enable  her  sisters  to  receive  the  whole  legacy, 
has  released  her  interest  in  it  to  them. 

I  am  clearly  of  opinion,  that  the  argument  of  the  executors  on 

(1)  1  Cox,  79.  (4)  19  Ves.  126,  n. 

(2)  2  Br.  C.  0.  85.  (5)  26  R.  B.  116  (1  Bu88. 496). 

(3)  12  R  B.  156  (19  Yes.  126). 
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Lbs         this  point  is  well  founded,  and  that  Elizabeth  Susannah  cannot 

Pain.        better  the  case  of  the  other  sisters  by  releasing  her  interest.     She 

[  '250  ]      must  show  that  she  has  an  ^interest  before  the  release  can  be  of 

any  use  in  making  out  the  title  of  the  other  claimants.    I  think, 

•however,  th&t,  by  virtue  of  the  legacy,  and  by  the  effect  of  the 

release  by  Elizabeth  Susannah,  the  other  sisters  must  be  held 

entitled  to  the  whole  fund  given  to  the  sisters.     The  principle  is 

stated  in  the  cases  which  are  collected  in   Iloper,  and  is  this: 

Tlfat,  where  a  legacy  is  given  to  the  three  children  of  A.,  A.  having 

four,  five,  or  any  larger  number  of  children  at  the  date  of  the  will, 

the  Court  will  reject  the  word  '*  three  "  upon  the  presumption  of 

mistake,  and  all  the  children  of  A.  will  be  entitled  to  divide  the 

legacy  amongst  them.    The  three  sisters,  therefore,  by  virtue  of 

the  legacy,  and  by  the  release  to  them  of  her  share  by  Elizabeth 

Susannah,  are  entitled  to  the  whole  of  the  legacy  of  lOOL 

[Another  of  the  questions  raised  by  these  exceptions  was  in  respect 
of  a  bequest  of  5002.  in  trust  for  Benjamin  Moore  during  his  life, 
and  after  his  decease  for  his  children  living  at  his  decease,  in  equal 
shares  if  more  than  one,  and  if  but  one,  then  the  whole  to  such 
one  child.] 

Benjamin  Moore  had  five  children,  two  of  whom  died  in  his 
lifetime.  Benjamin  Moore  himself  died  in  1887,  in  the  lifetime  of 
the  testatrix,  leaving  three  children  surviving.  One  of  such  three 
children  died,  after  Benjamin  Moore,  but  in  the  lifetime  of  the 
testatrix.  The  testatrix  died,  leaving  the  other  two  childi'en  sur- 
viving her ;  and  they  claimed  the  500Z.  The  Master  allowed  their 
claim,  which  was  the  subject  of  the  thirtieth  exception.  In  support 
of  the  exception,  the  executors  contended  that  the  three  ''  children 
living  at  the  death  "  of  Benjamin  Moore  took  as  persona  de8ignat€B, 
and  that,  by  the  death  of  one  of  them  before  the  testatrix,  one  third 
part  of  the  legacy  of  5002.  lapsed. 

[They  cited  AUen  v.  Callow  (i).  On  the  other  side,  Viner  v. 
Francis  (2),  Doe  d.  Stewart  v.  Sheffield  (s),  and  ShtUtleworth  v. 
Oreaves  (4),  were  cited.] 

1846.  The  Yioe-Ghancellob  held,  that  the  children  living  at  the  time  of 

Ja«^3.       ^j^^  death  of  Moore  their  father  did  not  take  as  persona  designate  ; 


[261] 


(1)  3    Ves.   293.     Per    Sir    E.    P.      8.  C.  2  Cox,  190. 
Abdsn,  M.  B.  (3)  13  East,  526. 

(2)  2  E.  E.   29  (2  Br.  C.  C.  658 ;  (4)  48  E.  B.  5  (4  My.  &  Or.  35). 
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that  the  children  living  at  that  time,  who  survived  the  testatrix,         Lee 
took  the  legacy  as  a  class ;  and  that  there  was  therefore  no  lapse.  ^2^^^ 

*  Exception  overruled. 

The  remaining  exceptions  were  taken  by  legatees  whose  claims 
were  disallowed  by  the  Master.  • 

Legacies  bequeathed  by  the  codicil,  dated  in  August,  1886,"'^^  To  * 
Mrs.  and  Miss  Bowden,  of  Hammersmith,  widow  an||  daughter  of 
the  late  Rev.  Mr.  Bowden,  2001.  each,"  were  claimed  by  Mrs.  and 
Miss  Washboume,  the  widow  and  daughter  of  Mr.  David  Wash- 
bourne,  who  had  been  a  dissenting  minister  at  Hammersmith. 
Mrs.  Washbourne  was  the  danighter  of  Mr.  Bowden,  and  had 
married  in  1810.  Mr.  Bowden  died  in  1812,  leaving  a  widow  sur- 
viving, who  died  in  1820.  The  testatrix,  who  died  at  a  great  age, 
had  been  for  many  years  acquainted  with  Mr.  Bowden,  and  with  the 
^claimants,  and  the  deceased  Mr.  Washbourne,  and  she  had  been  [  *252  ] 
repeatedly  known,  when  speaking  of  the  claimants,  to  call  them  by 
the  name  of  Bowden,  and  on  the  mistake  being  pointed  out,  she 
acknowledged  it,  and  said,  that  she  meant  the  lady  of  the  minister 
at  Hammersmith — the  daughter  of  Mr.  Bowden.  It  did  not  appear 
that,  ftt  the  date  of  the  instrument,  there  was  any  person  answering 
the  description  of  Mr.  and  Mrs.  Bowden.  The  Master  rejected  the 
evidence,  as  to  the  habit  of  the  testatrix  of  calling  the  parties  by  the 
wrong  name,  and  her  explanation  with  respect  to  the  persons  she 
intended  by  that  name  on  such  occasions ;  and  he  disallowed  the 
claim,  Mrs.  and  Miss  Washboume  excepted. 

The  Yicb-Chamcbllob  said,  that,  if  Mrs.  Bowden,  the  widow,  had 
been  living  at  the  date  of  the  codicil  under  which  the  legacies  were 
claimed,  a  question  of  much  greater  difficulty  would  have  arisen  ; 
for,  in  that  case,  Mrs.  Bowden  and  Mrs.  Washbourne  would  have 
answered  the  description  of  "  Mrs.  and  Miss  Bowden."  It  appeared, 
according  to  the  evidence,  that  Mrs.  Bowden  died  in  1820.  He 
considered  the  evidence  to  be  perfectly  conclusive,  that  there  was 
no  ^'  Mrs.  and  Miss  Bowden  "  in  existence,  and  entitled,  at  the  date 
of  the  codicil,  to  the  benefit  of  this  bequest.  Miss  Bowden  was  then 
in  existence,  and  she  was  now  Mrs.  Washbourne.  There  was  also  a 
Miss  Washboume.  The  evidence  proved  that  the  testatrix  knew 
both  of  them,  and  had  known  the  father  and  mother ;  that  the 
testatrix  was  in  the  habit  of  calling  Mrs.  Washbourne  by  the  name 
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Lbb         of  Mrs.  Bowden ;  that  she  was  frequently  reminded  of  the  mistake, 

P Jijf        and  acknowledged  that  she  always  confused  their  names  in  her  mind. 

That  evidence  was  admissible,  and  he  thought  it  was  sufficient  to 

[  •253  ]       entitle  Mrs.  and  Miss  Washbourne  to  this  ♦legacy,  especially  in  a 

case  where  there  was  no  possibility  that  any  other  '*  Mrs.  and  Miss 

Bowden  "  could  have  been  intended. 

Exception  overruled. 

[Another]  legacy  bequeathed  to'*  Miss  Sarah  Jameson,  of  Glapham 
Common,"  was  claimed  by  Frances  Anne  Winter,  the  wife  of 
William  Winter.  It  did  not  appear  that  there  was  any  person 
answering  the  description  in  the  will,  or  any  person  known  to  the 
testatrix  answering  the  description  of  Miss  Sarah  Jameson,  either 
at  the  time  the  codicil  was  made,  or  afterwards,  before  the  death  of 
the  testatrix.  It  was  proved  that  the  testatrix  was  on  intimate 
terms  with. the  claimant,  who  was  then  named  Frances  Anne 
Jameson,  and  was  not  married  until  after  the  death  of  the  testatrix ; 
and  that  the  testatrix  was  also  on  intimate  terms  with  the  mother 
of  the  claimant,  Mrs.  Sarah  Jameson,  who  did  not  claim  the  legacy. 
The  Master  did  not  allow  the  claim  of  Mrs.  Winter,  and  Mr.  and 
Mrs.  Winter  excepted. 

In  support  of  the  report,  the  executors  submitted,  that,  as  the 
description  in  the  will  could  be  made  to  correspond  equally  with 
the  claimant  or  with  her  mother,  by  rejecting  the  name  "  Sarah  " 
in  the  former  case,  or  the  designation  '*  Miss  "  in  the  latter,  and 
that,  as  there  was  no  reason  for  suggesting  one  omission  rather 
than  the  other,  the  bequest  was  void  for  uncertainty. 

The  Yice-Ghancellor  said,  that  the  testatrix  clearly  intended  to 
give  the  legacy  to  an  unmarried  lady,  and  he  allowed  the  exception. 

[  254  ]  The  treasurer  of  "  Highbury  College  **  excepted  to  the  report  of 

the  Master,  who  disallowed  his  claim  to  the  legacy  of  600Z.,  given 
by  the  second  codicil  to  Hoxton  Academy. 

The  claim  was  founded  on  the  following  case :  In  1784,  a  society 
was  formed  by  Protestant  Dissenters  of  the  Independent 
denomination,  for  the  education  of  young  men  of  that  persuasion 
for  the  ministry.  The  society  was  carried  on  at  Mile  End,  until 
1791,  when  it  was  removed  to  Hoxton,  where,  from  1791  to  1826, 
the  operations  of  the  society  were  conducted  in  a  large  building 
called  **  The  Hoxton  Academy."  In  1826,  the  business  of  the 
society  was  removed  to  Highbury,  and  from  that  time  it  was  called 
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'*  The  Highbury  College."  The  title  "  Hoxton  Academy  "  had  not  lbk 
been  applied  to  any  other  establishment,  institution,  or  society.  ^2is, 
The  removal  of  the  business  of  the  Hoxton  Academy  to  Highbury 
had  not  been  accompanied  by  any  alteration  in  the  object  or 
constitution  of  the  society.  After  the  society  had  ceased  to  occupy 
the  building  at  Hoxton,  the  same  premises  had  been  twice  used  by 
other  charitable  societies,  for  purposes  of  education ;  but  those 
societies  made  no  claim  to  the  legacy,  and  it  did  not  appear  that 
the  testatrix  knew  of  their  existence. 

Thb  Yice-Chancsllob  : 

This  is  a  case  on  which  I  certainly  entertain  a  doubt.  The 
testatrix,  by  her  will,  has  given  lOOZ.  to  the  treasurer  of  Highbury 
College.  By  the  second  codicil,  she  has  given  lOOL  to  the  charities 
named  in  her  will,  of  which  Highbury  College  is  one.  She  has, 
therefore,  *in  her  second  codicil,  given  lOOZ.  to  Highbury  College,  [  •256  ] 
and  in  the  same  codicil  she  gives  500Z.  to  the  Hoxton  Academy. 
The  exceptant  contends,  that,  although  there  is,  in  this  codicil,  a 
legacy  of  lOOZ.  to  the  treasurer  of  Highbury  College,  the  legacy  of 
qOOL  to  Hoxton  Academy  is  also  a  legacy  to  Highbury  College.  It 
is  a  question  of  identity,  and  I  am  of  opinion  that  the  Master,  in 
rejecting  the  claim,  has  taken  the  only  course  which  he  could  take. 
It  is  probable  that  the  testatrix  did  not  know  of  the  transmigration 
of  Hoxton  Academy  into  Highbury  College,  and  that  she  meant  that 
establishment  which  is  now,  in  fact,  Highbury  College ;  and  if  that 
had  been  the  simple  case,  the  Court  would  have  gone  a  great  way 
to  support  the  bequest ;  but  it  turns  out  that,  since  the  Hoxton 
Academy  was  carried  to  Highbury,  two  other  companies,  in  the 
nature  of  charitable  societies,  have  occupied  the  same  house  or 
place,  one  of  them  being  a  missionary  society.  I  cannot  say  that 
the  testatrix  may  not  have  intended  one  of  them ;  nor  can  I  say 
that  she  may  not  have  intended  Highbury  College.  In  this  case,  I 
must  apply  the  same  observations  as  I  have  before  made,  and  resort 
to  the  language  of  the  codicil,  for  the  purpose  of  showing  what  the 
testatrix  has  herself  said.  The  same  codicil  which  gives  to 
Highbury  College  gives  also  to  Hoxton  Academy  ;  and,  in  such  a 
case,  I  cannot,  upon  construction,  consider  Highbury  College  as 
identical  with  Hoxton  Academy.    I  think  the  Master  is  right. 

After  the  institution  of  the  suit  Lee  v.  Pain^  one  of  the  legatees 
under  the  will  of  Mrs.  Waring  instituted  a  suit  (Eicke  v.  Pain)  on 
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[  •266  ] 


1843. 
AjfrU  27. 


1845. 
July  12. 


behalf  of  himself  and  all  the  other  legatees.  A  motion  was  made 
by  the  plaintiff  in  Lee  v.  Pain  to  stay  proceedings  in  the  cause  of 
Eicke  V.  Pain,  and  a  cross  motion  by  the  plaintiff  in  Eicke  v.  Pain 
to  stay  the  proceedings  in  Lee  v.  Pain  ;  or,  that  the  solicitor  *for 
the  plaintiff  in  the  suit  of  Eicke  v.  Pain  might  have  the  conduct  of 
the  other  cause. 

The  Yice-Ghancbllob  (i)  refused  the  motion  in  Eicke  v.  Pain 
with  costs,  and  stayed  the  proceedings  in  that  suit,  allowing  the 
plaintiff  to  attend  before  the  Master  in  the  proceedings  in  the  other 
suit ;  reserving  the  costs. 

The  plaintiff  in  the  suit  of  Eicke  v.  Pain  afterwards  became 
bankrupt ;  and,  upon  the  hearing  of  the  cause  of  Lee  v.  Pain  for 
further  directions,  he  presented  his  petition,  praying  that  he  might 
be  paid  the  costs  of  the  suit  of  Eicke  v.  Pain,  reserved  by  the  former 
order.     The  assignees  were  served  with  the  petition. 

Mr.  Terrell^  for  the  petition. 

Mr.  Tinney  and  Mr.  Hargrave,  for  the  executor. 

The  Vice- Chancellor  ordered  the  costs  of  the  suit  of  Eicke  v. 
Pain  to  be  paid  out  of  the  estate  to  the  solicitor  of  the  plaintiff  in 
that  suit,  (the  assignees  consenting) ;  but,  it  being  admitted  that 
the  costs  of  the  motion  ordered  to  be  paid  by  the  plaintiff  in  Eicke 
V.  Pain  to  the  defendant  Lee  (the  plaintiff  in  the  other  suit)  had 
not  been  paid,  he  directed  the  costs,  which  were  now  ordered  to  be 
paid,  to  be  set  off,  so  far  as  the  same  would  extend,  against  the 
costs  so  remaining  unpaid. 


1844. 

Jfdyb. 

1845. 

Feb.  19,  27. 

March  IS,  14. 

WlORAM, 
V.-C. 

[257] 


EGBERTS  V.  TUNSTALL. 

(4  Hare,  257—270 ;  S.  C.  14  L.  J.  Ch.  184;  9  Jur.  292.) 

The  tenant  for  life  of  an  estate,  who  was  also  devisee  in  trust  in  remainder 
for  the  children  of  the  testator,  with  a  power  of  appointment  by  will 
amongst  them,  purchased  and  obtained  from  the  objects  of  the  power,  a 
release  of  their  reversion  at  an  undervalue,  and  devised  the  estate  to  her 
son  in  fee  charged  with  debts  and  legacies.  The  son  took  possession  of  the 
estate,  and  paid  off  the  legacies  and  charges.  Fourteen  years  and  a  half 
after  the  death  of  the  tenant  for  life,  and  seventeen  years  after  the  purchase 
of  the  reversion,  the  assignee  of  one  of  the  vendors,  an  object  of  the  power, 


(1)  This  motion  was  made  before 
his  Honour  the  Vioe-Ohancellor  Knight 


Bruce,    before    whom    the    cause   of 
Eicke  v.  Pain  was  set  down. 
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who  had  become  insolvent,  filed  his  bill  to  set  aside  the  sale :  Held,  that      Boberts 
the  lapse  of  time  was  a  bar  to  the  relief ;  and  that  the  mere  circumstance  of  «. 

the  jjoverty  of  the  cestui  que  trust  was  not  sufficient  to  excuse  the  delay.         Iunstall. 

On  a  bill  by  one  of  several  cestuis  que  trust  against  the  devisee  of  the 
trustee  to  set  aside  the  sale  of  an  estate,  which  was  made  to  the  trustee  by 
all  the  oestuis  que  trust  for  one  sum,  and  conveyed  by  one  instrument : 
Held,  that  all  the  oestuis  que  trust  were  necessary  parties  to  the  suit. 

Semhle,  that  the  time  which  might  elapse  after  such  a  transaction,  during 
the  life  of  the  tenant  for  life  who  was  the  donee  of  the  power,  would  not 
alone  be  considered  as  amounting  to  laches, 

Thb  testator,  T.  TmiBtall,  by  his  will,  dated  in  1809,  directed  hie 

debts  and  f  oneral  expenses  to  be  paid  out  of  his  personal  estate, 

and  gave  and  devised  to  his  wife  Martha  all  his  freehold  estate  in 

the    parishes   of  Hopesay    and   Clongerford,  in    the   county   of 

Salop,  and  all  other  his  real  estate,  to  hold  to  her  his  said  wife 

Martha  daring  her  life ;  and,  sabject  to  the  life-interest  so  devised 

to  her,  he  gave  and  devised  all  his  said  real  estate  to  his  said  wife 

and  her  heirs,  in  trust,  to  be  divided  amongst  all  his  children  who 

should  be  living  at  the  time  of  the  decease  of  his  said  wife,  as  well 

those  of  his  former  wife  as  those  of  his  said  present  wife,  and  in 

such    shares    and  proportions,  and  subject  and   liable  to  such 

directions  and  appointments,  as  his  said  wife  Martha  should,  by 

her  last  will  and  testament,   direct  and  appoint.     The  testator 

also    thereby    gave    and  bequeathed    to    his    said    wife  all    his 

household  goods,  plate,  linen,   ready  money,  and  all  other  his 

personal  estate  during  her  life,  and  he  declared  his  will  to  be,  that 

his  said  wife  should  enjoy  the  same  during  her  life  only,  and,  at 

her  decease,  divide  the  same  to  and  amongst  all  his  children,  as 

well  by  his  former  wife  as  by  his  said  present  wife,  in  such  shares 

and  proportions  as  she  should  think  proper.  The  testator  appointed 

his  said  wife  and  another  person  executrix  and  executor  of  his  will. 

The  testator  died  in  1809,  and  the  widow  alone  proved  the  wiU,  and 

possessed  herself  of  the  real  and  personal  estate.    The  testator  left 

^surviving  him  five  daughters  by  his  first  wife,  and  a  son  and  two       [  *268  ] 

daughters  by  the  said  Martha,  his  second  wife. 

The  real  estate  of  the  testator  which  passed  by  his  will,  consisted 
of  a  cottage  and  seven  acres  of  land  in  the  parish  of  Hopesay,  and 
three  undivided  fourth  parts  of  an  estate  containing  about  120  acres 
of  land,  situated  in  the  parishes  of  Hopesay  and  Glungerford.  The 
testator  was  also,  in  his  lifetime,  seised  of  the  remaining  undivided 
fourth  part  of  the  latter  estate,  as  tenant  by  the  curtesy  under  his 
first  marriage.  In  a  suit  of  Kirkpatrick  v.  TunstaU,  instituted 
some  time  after  the  testator's  death  by  a  party  claiming  under  the 
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BoBSBTB  heir-at-law  of  his  first  wife  against  the  widow,  a  partition  of  the  latter 
TuNSTALL.  estate  was  made,  and  one-fourth  thereof  was  conveyed  in  severalty 
to  the  plainti£f,  and  three-fourths  to  the  defendant  in  that  suit. 
The  decree  for  partition  was  made  in  1816,  but  the  deeds  of 
conveyance  were  not  finally  executed  until  1828.  A  valuation  of 
the  estate  was  made  for  the  purposes  of  the  partition,  and  the 
entire  estate  was  then  estimated  to  be  of  the  value  of  7,206{.  15s. ; 
and  the  three-fourths,  of  the  value  of  5,4052.  Is.  Other  estimates, 
however,  stated  the  value  of  the  estate  to  be  little  more  than  4,00(M. 

By  an  indenture  of  release,  dated  in  December,  1824,  made 
between  the  five  daughters  of  the  testator  by  his  first  marriage, 
and  the  husbands  of  those  who  were  married,  of  the  one  part ;  and 
Martha,  the  widow,  of  the  other  part ;  in  consideration  of  7502.  paid 
by  Martha  to  such  five  daughters  and  their  husbands  respectively, 
the  said  parties  of  the  first  part  released  and  discharged  the  three 
fourth  parts  of  the  estate  in  Hopesay  and  Glungerford,  which  had, 
upon  the  partition,  been  taken  by  Martha  in  severalty,  and  also 
[  *269  ]  released  and  discharged  "^Martha  herself,  in  respect  thereof,  from 
the  trusts  of  the  will,  so  far  as  related  to  them  the  said  five 
children  by  the  first  marriage.  By  a  deed^  dated  in  January, 
1825,  indorsed  on  the  deed  of  December,  1824,  the  children  of  the 
second  marriage  also  released  their  interests  in  the  same  premises 
under  the  will  to  Martha  their  mother.  At  the  time  of  this 
transaction,  Martha,  the  widow,  and  tenant  for  Ufe,  was  about 
seventy  years  of  age. 

Martha,  by  her  will,  made  in  1827,  without  professing  to  exercise 
the  power  of  appointment  given  to  her  by  the  will  of  the  testator, 
devised  all  her  real  and  personal  estate  to  the  defendant  Benjamin, 
her  eldest  son,  subject  to  her  debts,  and  other  charges,  among 
which  was  a  legacy  of  2,000Z.,  which  she  bequeathed  to  her 
daughter;  and  the  testatrix  died  in  June,  1827,  leaving  the  five 
children  of  her  husband  by  his  first  wife,  and  her  two  children, 
the  son  and  daughter  mentioned  in  her  will,  surviving.  Upon  her 
death,  the  defendant,  Benjamin,  proved  her  will,  entered  into 
possession  of  the  real  estate  of  the  testator,  and  afterwards  paid 
off  the  charges  upon  the  premises,  and  the  legacies  given  by  the 
will  of  Martha. 

At  the  date  of  the  deed  of  December,  1824,  all  the  daughters 
of  the  testator  by  his  first  wife  were  above  thirty  years  of  age. 
Margaret,  one  of  them,  was  the  wife  of  John  Hill,  who  gained  his 
living  by  hawking  tea  and  other  light  articles  about  Shropshire  and 
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the  neighbourhood,  having  a  small  lodging  at  Shrewsbary,  in  a      Roberts 
house  kept  by  Margaret,  the  testator's  daughter,  then  a  widow,    tunstall. 
whom  he  married.     Hill  and  his  wife  afterwards  opened  a  small 
huckster's  shop  in  Shrewsbury,  in  which   situation  of  life  they 
appear  to  have  been  at  the  date  of  the  deed,  and  to  have  con- 
tinued afterwards.    Hill  became  an  insolvent  debtor  in  1888,  and 
the  plaintiff  was  the  ^assignee  under  the  insolvency.     The  bill  was       [  *260  ] 
filed  in  January,  1842,  against  Benjamin,  the  devisee  and  executor 
of  Martha,  (Hill  and  his  wife  being  also  defendants),  charging  that     ' 
the  conveyance  of  their  reversionary  interest  by  the  children  of  the 
first  marriage  was  fraudulent  and  void,  forasmuch  as  it  was  founded 
on  a  purchase  by  a  trustee  from  her  cestui  que  trust,  and  one 
which  was  made,  moreover,  at  a  price  grossly  inadequate  to  the 
value  of  the  interest  conveyed   by  the  deed.     The  bill   prayed 
that  the  transaction  of  December,  1824,  might  be  set  aside  as 
to  the  share  of  Hill  and  his  wife,  and  that  one  seventh  share  of 
the  real  estate  of  the  testator,  including  as  well  the  premises 
comprised  in  the  deed  of  December,  1824,  as  the  cottage  and 
seven  acres  of  land  at  Hppesay,  might  be  conveyed  to  the  plaintiff, 
and  that  Hill's  share  of  the  testator's  personal  estate  might  be 
paid  to  him. 

The  answer  of  the  defendant  Benjamin,  the  deviaee,  insisted  that 
the  full  value  had  been  given  for  the  interest  of  Hill  and  his  wife 
in  the  premises ;  and  that  even  if  less  than  the  value  had  been 
paid,  all  parties  had  acquiesced  for  seventeen  years,  fifteen  of  which 
had  elapsed  since  the  death  of  Martha,  and  during  which  time  the 
defendant  had  been  permitted  to  pay  off  the  legacy  of  2,000Z.,  and 
the  other  incumbrances  charged  upon  the  premises  by  the  will  of 
Martha.  The  defendant  also  contended,  that  it  had  been  the 
intention  of  all  the  parties  to  the  deed  of  December,  1824,  that 
the  cottage  and  seven  acres  of  land  in  Hopesay  should  be  comprised 
therein  and  pass  thereby,  and  that  the  same  had  been  omitted  by 
mistake ;  and  therefore,  that  a  conveyance  of  that  part  of  the  real 
estate  of  the  testator,  or  of  Hill's  share  therein,  ought  not  to 
be  decreed. 
At  the  hearing, 

Mr.  Tinney  and  Mr.  Kenyouy  for  the  defendant  Benjamin       [  26i  j 
Tunstall,   objected,  that  all    the  children  of    the    testator  who 
Borvived  the  widow  were  necessary  parties  to  the  suit.     Their 
interests  in  the  estate  were  conveyed  by  the  same  deed,  and  the 
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RoBBBTs      sale  mast  be  treated  as  one  joint  transaction,  and  not  as  a  contract 
TUN8TALL.     made  with  each  child  severally. 

Mr.  BmniUy  and  Mr.  Parry ^  for  the  plaintiff,  argued  that  the 
interest  of  every  child  in  the  estate  of  the  testator  was  unconnected 
with  that  of  the  others ;  and  the  circumstances  affecting  the  contract 
in  equity,  as  imposition,  undue  influence,  ignorance,  or  impute 
acquiescence,  might  be,  and  probably  were,  different  in  the  case  of 
every  child.  The  right  of  every  child  to  set  aside  the  sale  most, 
therefore,  depend  upon  the  grounds  of  his  particular  case.  There 
was  no  necessity  for  making  all  the  children  parties  to  a  suit  by 
one,  founded  on  its  peculiar  grounds, — from  the  divers  equities 
affecting  the  several  cases,  there  would  be  much  inconvenience  in 
making  them  all  parties  to  such  a  suit, — and,  in  point  of  expense, 
there  would  be  great  hardship  in  requiring  it. 

The  Vioe-Ghanobllor  said,  that  the  devisee  in  trust  of  the  estate, 
or  the  defendant,  as  her  representative,  was  entitled  to  have  the 
entire  trust  executed  at  once ;  and  ought  not  to  be  subjected  to  the 
possibility  of  several  different  suits  against  him  to  enforce  the 
performance  of  the  trust.  The  sale  purported  to  be  made  for  one 
sum,  and  as  one  subject,  and  the  conveyance  was  made  by  one 
instrument,  and  there  was  no  suggestion  of  any  separate  or  inde- 
pendent contract  with  any  of  the  children.  The  defendant  was 
[  *262  ]  entitled  to  require  that  the  deed  should  ^either  be  set  aside,  or 
established  as  against  all  the  parties  to  it,  at  once  for  all. 

The  bill  was  not  amended,  the  defendant  having,  out  of  Court, 
agreed  to  the  prosecution  of  the  suit,  without  making  the  other 
children  parties.  The  plaintiff  also  abandoned  the  relief  sought  by 
the  bill  in  respect  of  the  personal  estate,  there  being  no  personal 
representative  of  the  testator  before  the  Court. 

1846.  Mr.  RomiUy  and  Mr.  Parry,  for  the  plaintiff. 

Feb.  19. 

Mr.  Tinney  and  Mr.  Kenyan,  for  the  defendant. 

The  case  ultimately  turned  on  the  question,  whether  the  plaintiff 
was  barred  by  the  lapse  of  time.  [Upon  that  point  Campbell  v. 
Walker  (i),  PuUeney  v.  Warren  (2),  Gregory  v.  Gregory  (8),  Champion 
V.  Rigby  (4),  and  other  cases  were  cited.] 

(1)  5  E.  E.  135  (6  Ves.  680).  (Coop.  201 ;  S.  C,  Jac.  631). 

(2)  d  E.  E.  226  (6  Yes.  73).  (4)  31  E.  E.  107  (1  Eoss.  &  My.  539; 

(3)  14  E.   E.   244 ;    23  E.  E.   167      S.  C\  Tarn.  421). 
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Yige-Chjincbllob  :  Bobbbts 


The  plaintiff  is  the  creditor's  assignee  of  John  Hill,  one  of  the    Tunstall. 
lefendants,  who  is  insolvent ;   and  the  object  of  the  suit  is  to       •^«*^7. 
'ecover  from  Benjamin  Tunstall,  another  of  the  defendants,  certain 
[^remises  comprising  a  cottage  and  about  seven  acres  of  land,  and 
3l1so  a  seventh  part  of  ^certain  lands  and  hereditaments  which,  by       [  *26s  ] 
an  indenture  of  December,  1824,  were  conveyed  to  Martha  Tunstall, 
under  whom  the  defendant  Benjamin  claims  in  fee.     The  bill  also 
seeks  an  account  of  the  personal  estate  of  Thomas  Tunstall,  the 
late  husband  of  Martha  ;  but  it  was  admitted  by  the  plaintiff,  that, 
in  the  present  state  of  the  record  (the  personal  representative  of 
Thomas  Tunstall  not  being  a  party),  no  account  of  the  personal 
estate  can  be  had ;  and  there  must  be  a  declaration  inserted  in 
the  decree,  that  the  defendants  have  waived  the  objection  that 
the   personal  representative  of  Thomas  Tunstall  is  not  a  party 
to  the  suit. 

The  deed  of  December,  1824,  is  sought  to  be  impeached  on  two 
groonds :  first,  that  the  transaction  amounted  to  a  purchase  by  a 
trustee  of  the  cestui  que  trust,  while  the  relation  of  trustee  and 
cestui  que  trust  still  subsisted ;  and,  secondly,  that  it  was  a  purchase 
of  a  reversionary  interest  at  a  gross  undervalue.     The  facts  which 
support  the  first  objection,  and  the  reversionary  nature  of  the 
interest,  which  is  one  of  the  grounds  of  the  second,  are  established; 
and,  for  the  present  purpose,  and  in  the  absence  of  further  evidence, 
I  shall  consider  the  inadequacy  of  consideration  as  also  proved. 
(His  Honour  stated  the  computation,  according  to  which,  upon  the 
evidence,  he  concluded  there  must  have  been  a  considerable  under- 
value.)   In  the  absence  of  inquiry,  I  shall  assume  that  some 
madequacy  existed.    If,  therefore,  the  transaction  had  been  of 
recent  occurrence,  a  decree  for  the  plaintiffs,  in  the  present  state 
of  the  evidence,  would  have  been  of  course.    But  another  question 
occurs.    The  deed  was  executed  in  December,  1824,  and  Martha 
died  about  two  years  and  a  half  afterwards,  in  June,  1827.    The 
bill  was  not  filed  till  1842,  a  period  of  nearly  eighteen  years  after 
the  transaction;  and  of  this  more  than  fourteen  years  had  run 
before  the  insolvency  took  place. 

The  first  question  which  arises  is,  whether  this  delay  can  be       [  264  ] 
excused,  or  whether   I   am  not  to   infer  from  it  a  waiver   by 
Hill,  and  all  who  claim  under  him,  of  their  right  to  open  this 
transaction.     The  right  to  open  such  a  transaction  is,  from  the 
first,  merely  equitable ;  and  the  Court  always  considers  delay,  on 
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RoBBBTs      the  part  of  those  who  might  have  come  immediately  to  rescind  the 
TuKSTALL.     transaction,  as  evidence  of  an  intention  to  waive  that  right.    In 
Price  V.  Byrn  (i),  Lord  Alvanlby  refused,  after  a  lapse  of  twentj 
years,  to  set  aside  a  transaction  which  might  have  been  set  aside  if 
the  parties  had  applied  in  time.     And  in  Campbell  v.  Walker  (2), 
Lord  Alvanlbt  referred  to  Price  v.  Byni  with  approbation.    In 
Gregory  v.  Gregory  (8),  the  acting  trustee  under  a  will  purchased 
of  the  three  grandchildren  of  the  testator,  who  were  the  cestuis  que 
trust,  and  were  then  of  age,  their  shares  and  interest  under  their 
grandfather's  will,  at  the  price  of  2502.  each,  being  7502.  for  the 
whole.     The  relation  of  trustee  and  cestuis  que  trust  subsisted,  aDd 
the  interests  of  the  grandchildren  in  part  of  the  property  were 
reversionary ;    and,  according  to  the  evidence,  the  consideration 
was  very  inadequate.     One  of  the   sellers,   at  the  time  of  the 
purchase,  was  in  ill-health,  and  none  of  them  appeared   to  be 
in  other  than  very  poor  circumstances.     The  bill  to  set  aside  the 
transaction  was  filed  eighteen  years  after  it  had  occurred,  and  Sir 
William  Grant,  after  stating,  that,  if  the  parties  had  come  when  the 
transaction  was  recent,  the  plaintiffs  would  have  had  a  right  to  set 
aside  the  sale,  observed — *'  The  purchaser  was  the  acting  trustee, 
from  the  year  1778  to  the  year  1798,  and  must,  therefore,  have 
acquired  a  complete  knowledge  of  the  situation  and  value  of  the 
estates.    And  it  is  also  pretty  clearly  made  out,  that  there  was  an 
inadequacy  of  price  in  the  case.     If,  therefore,  the  purchase  had 

[  *265  ]  been  recent,  I  am  of  opinion  that  *it  ought  to  be  set  aside.  Then, 
as  to  the  length  of  time  which  has  elapsed,  I  do  not  see  any  evidence 
of  fraud  or  circumvention  in  this  case.'  Can  it,  then,  be  said,  that 
there  is  no  distance  of  time  at  which  circumstances  originally 
entitling  parties  to  relief  may  be  considered  as  waived  or  abandoned? 
Certainly  not.  It  is  only  a  rule  of  equity  that  a  trustee  shall  not 
purchase.  In  all  cases  in  which  length  of  time  has  not  been  allowed 
to  operate  against  the  title  to  relief,  it  has  been  shown  that  there 
has  been  a  continuance  of  the  circumstances  under  which  the  trans- 
action first  took  place, — as  of  the  distress  of  the  parties,  or  of  the 
improper  influence  used,  or  of  some  other  circumstance."  And  he 
dismissed  the  bill,  solely  on  the  ground  of  acquiescence,  but  without 
costs.  That  decision  was  afterwards  affirmed  upon  appeal  (4).  In 
Champion  v.  Righy  (5),  a  bill  was  filed  to  set  aside  a  sale  of  property, 

(1)  Cited  5  Ves.  680.  (G.  Coop.  201). 

(2)  5  B.  B.  135  (5  Ve6..680).  (4)  Jao.  631.     See  23  B.  B.  167.         ' 

(3)  14  B.  B.  244;    23  B.   B.   167  (d)  31  B.B.  107(1  Hubs.  &  My.  539).    I 
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lade,  it  was  alleged,  at  a  great  undervalae  to  the  defendant,  who,  Roberts 
.t  the  time,  was  the  confidential  solicitor  of  the  plaintiff,  and  when  tumstall. 
he  defendant  knew  that  the  plaintiff  was  in  embarrassed  circuin- 
itances.  The  transaction  had  taken  place  eighteen  years  before 
he  bill  was  filed,  and  Sir  John  Leach  dismissed  the  bill  on  the 
^ound  of  the  delay.  That  decree  was  afterwards  affirmed  upon 
]ippeal.  Mr.  Ratnilly,  in  his  argument  for  the  plaintiff,  endeavoured 
k>  distinguish  the  present  case,  by  saying,  that,  in  the  cases  which 
I  have  mentioned,  the  Court  was  impressed  with  the  difficulty  of 
having,  on  a  given  day,  to  go  into  the  question  of  the  value  of  the 
property  at  the  time  of  an  anterior  transaction ;  a  difficulty  which 
he  said  did  not  exist  in  this  case,  as  the  Court  had  evidence  of 
value,  to  which  Margaret  Tunstall  was  privy,  contemporaneous 
with  the  transaction  in  question.  The  circumstance  that  such 
evidence  existed  is,  in  one  respect,  unfavourable  to  *the  plaintiff's  [  *266  ] 
case,  as  it  shows  that  the  vendors  were  aware  of  their  rights,  as  far 
as  value  is  concerned,  at  the  time  of  the  transaction.  But  the 
argument  fails  in  this — that  the  principle  of  the  decisions  is, 
that  the  injured  party  has  waived  his  right  to  relief;  a  principle 
which  supposes  a  right  to  set  aside  the  transaction,  independently 
of  that  fact. 

It  was  then  argued  that  the  time  during  which  laches  could  be 
impated  to  the  vendor  would  not  commence  earlier  than  at  the 
death  of  Martha  Tunstall,  because  it  was  said  that  her  power  to 
appoint  the  fund  among  the  children  would  operate  to  prevent  any 
child  from  raising  a  question  on  the  validity  of  the  deed  in  her 
lifetime.    To  that  argument  I  am  inclined  to  accede ;  but  when  the 
estate,  which   was  the  subject  of   the  transaction,  came  to  the 
hands  of  another  person  on  her  decease,  I  am  not  prepared  to 
admit  that  the  time  which  had  run  during  her  lifetime  is  to  be 
wholly  disregarded  as  against  an  innocent  party  claiming  under 
her.    It  might  have  been  proper  to  leave  out  of  consideration  the 
whole  time  which  elapsed  during  the  life  of  Martha  Tunstall,  how- 
ever long  that  time  might  have  been,  if  proceedings  had  been  taken 
immediately  after  her  death.     But  the  parties  interested  in  this 
case  did  not  do  that.    They  allowed  fifteen  years  and  a  half  to 
run  afterwards,  a  circumstance  which  shows  that  it  was  not  to  the 
power  which  Martha  had  over  the  children  that  the  delay  can  be 
attributed ;  and  although  the  lapse  of  time  between  the  transaction 
and  the  death  of  Martha  might  be  immaterial  if   the   bill  had 
been  filed  upon  her  decease,  I  think  that  lapse  of  time  does,  in  some 
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Roberts  degree,  enhance  the  obligation  to  diligence  in  any  subsequeDt 
TuNSTALL.  attempt  to  set  aside  the  deed  as  against  a  third  party;  tor, 
whatever  would  tend  to  justify  a  third  party  in  relying  on  the 
title  acquired,  and  in  dealing  with  the  property  as  his  own, 
must  weigh  against  the  vendor.  Upon  this  part  of  the  case,  there* 
[  *267  ]  fore,  *I  should  hold,  that  the  right  which  the  plaintiff  might  have 
had  is  displaced  by  the  delay ;  and  the  only  remaining  question 
is,  whether  the  plaintiff  has  shown  circumstances  that  excuse 
the  delay  which  has  occurred. 

Where  a  transaction  of  this  kind  has  been  brought  about  by 
misrepresentation,  concealment,  or  undue  influence,  or  where  the 
vendor  is  dependant  on  the  bounty  of  the  purchaser,  the  Court 
considers  that  the  right  of  the  vendor  to  rescind  the  sale  exists, 
without  the  imputation  of  laches^  until  such  time  as  it  is  shown 
that  he  was  released  from  the  position  in  which  he  was  placed 
by  those  circumstances.  The  poverty  of  a  vendor,  added  to  the 
other  circumstances,  is  also  a  material  ingredient  in  such  a  case. 
But  where  none  of  these  special  grounds  of  complaint  exist, — 
where  there  is  no  misrepresentation,  concealment,  or  undue 
influence,  and  no  dependency  of  the  seller  on  the  purchaser, — where 
the  right  to  rescind  the  transaction  is  an  equity  arising  out  of  the 
transaction  itself,  as  in  the  case  of  the  sale  of  a  reversionary 
interest,  is  it  to  be  said  that  waiver  will  not  apply,  or  that  no  time 
will  be  a  bar,  merely  because  the  seller  was  poor  ?  I  cannot  be 
wrong  in  following  Sir  William  Grant  in  answering  this  question. 
In  this  case  the  dependency  ceased  in  June,  1827,  and  no  excuse  is 
offered  for  the  delay,  except  that  Hill  was  a  tradesman  in  a  very  small 
way  of  business.  The  simple  question  is,  whether  the  smallness 
of  the  property  of  the  vendor  is  alone  sufficient  to  excuse  the  delay. 
In  Roche  v.  0*Brien  (i),  a  fraud  was  committed  upon  a  distressed 
man  in  the  situation  of  an  expectant  heir,  by  the  purchase  from 
him  of  his  expected  reversion  by  the  defendant,  an  experienced 
attorney ;  and  that  fraud  was  continued  in  a  second  transaction, 
intended  to  confirm  the  first,  and  entered  into  some  years  after- 
[  ♦268  ]  wards,  while  *the  distress  of  the  vendor  continued.  Upon  a  bill 
being  filed  to  set  aside  the  transaction,  twenty-seven  years  after  it 
took  place,  Lord  Mannebs  did  not  say  that  mere  pecuniary  distress 
would  excuse  the  delay;  but,  on  the  contrary,  his  language  was 
against  such  a  conclusion.  He  says,  ''Then,  can  length  of 
time  be,  in  this  case,  a  bar  ?    I  admit  that,  at  first,  it  may  appear 

(1)  1  Ball  &  B.  330. 
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alarming,    that    a    transaction   shall,   after   so    many  years,   be      Roberts 

investigated  as  being  an  attempt  to  do  private  justice  at  the  expense    tunbtall. 

of  public  policy  ;  and  if  it  had  not  been  satisfactorily  proved  that, 

in  this  case,  fraud   had  been  heaped   upon  fraud,  and  that   the 

plaintiff's  father  had  continued  under  the  influence  and  in  the 

possession  of  the  defendant  till  the  day  of  his  death, — if  it  had 

not  been  proved  satisfactorily  that  the  plaintiff,  in  the  same  distress 

as  his  father,  ignorant  of  his  rights,  had  also  been  grossly  imposed 

upon, — I  certainly  would  not  grant  relief.     But  I  am  fully  convinced 

the  deed  of  1770  is  bad  ;  that  the  acts  relied  upon  are  not  acts  of 

confirmation;   that  the  length  of  time  has  been  accounted  for; 

that  the  greatest  portion  of  it  elapsed  while  the  plaintiff's  father 

was  in  the  situation  of   an  expectant  heir,  and   that,   until  his 

death,  he  was  in  the  power  and  under  the  control  of  the  defendant. 

I  am  therefore  of  opinion,  that  the  plaintiff  has  now  a  right  to 

impeach    the  deed  of   1770,   and  that,  without  impugning  any 

principle  of  public  policy,  I  ought  to  decree  this  deed  to  be  set 

aside."    I  do  not  understand  the  observation  of  Sir  William  Grant, 

in  Gregory  v.  Oregory, — that  poverty  in  the  vendor  was  proved  to 

have  been  the  fact  at  the  time  of  the  sale,  but  that  the  evidence  did 

not  show  there  had  been  a  continuance  of  the  distress, — as  meaning 

more  than  to  express  the  fact  that  the  question  arose.    If  he  had 

thought  that  the  delay  would  have  been  excused  by  the  poverty,  I 

cannot  but  think  he  would,  in  the  absence  of  a  suggestion  that  the 

condition  had  been  changed,  have   presumed  *that  the  original      [  *269  ] 

condition  had  continued,  or  have  directed  an  inquiry. 

As  this  point  was  not  touched  upon  until  the  close  of  the  argu- 
ment, I  think  it  right  to  give  the  plaintiff  an  opportunity  of 
producing  any  cases  to  show,  that,  where  the  equity  to  rescind  the 
transaction  depends  wholly  upon  the  nature  of  the  transaction,  as 
a  sale  of  a  reversionary  interest,  (no  misrepresentation,  concealment, 
or  ignorance  of  facts  being  relied  upon),  time  is  immaterial  only 
because  the  seller  is  poor.  I  do  not  find  anything  in  the 
authorities  to  that  effect ;  and  I  think  the  reasoning  is  rather  the 
other  way.  In  the  absence  of  any  such  authorities,  I  think  the 
decree  must  be  confined  to  the  cottage  and  seven  acres  of  land,  not 
eomprised  in  the  deed. 

I  do  not,  however,  mean  to  lay  down  any  general  rule ;  but,  in 
the  circumstances  of  this  case,  as  I  am  at  present  advised,  my 
opmion  is,  that  the  consequences  of  unexplained  delay  must  prevail. 
It  is  contrary  to  all  experience  to  suppose,  that,  because  a  party  is 
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[  '270  ] 


poor,  he  is  therefore  unable  to  obtain  professional  advice.  The  case 
is  one  which  requires  that  I  should  not  deprive  the  party  in 
possession  of  any  argument  arising  from  the  acquiescence  of  the 
vendors.  The  party  in  possession  has,  on  the  faith  of  the 
title  which  he  took,  paid  off  large  charges  upon  the  estate ;  and  if 
this  transaction  is  now  to  be  set  aside  in  favour  of  the  creditors  of 
the  insolvent,  it  would  give  those  creditors  a  great  benefit  at  the 
expense  of  an  innocent  party. 

I  have  confined  my  observations  to  Hill's  share.  There  are, 
however,  many  members  of  the  same  family  parties  to  the  same 
transaction,  of  whose  circumstances  I  know  nothing,  and  who  have 
all  acquiesced  in  the  transaction  from  the  beginning,  and  do  not 
now  dispute  *it.  It  is  not  impossible  that,  upon  strict  inquiry 
into  the  actual  value  of  the  property,  after  all  proper  deductions  in 
respect  of  the  value  of  the  life  interest,  the  difference  between  the 
market  value  and  the  value  by  the  tables,  and  the  amount  of  the 
charges  paid  off  by  Martha,  it  might  turn  out  that  the  price  paid  is 
much  nearer  to  the  actual  value  than  would  be  supposed  from  the 
considerations  I  have  before  adverted  to. 


A/areh  18.  The  casos  of  Wood  V.  Dowries  (i)  and  Edwards  v.  Meyrick  (2)  were 
mentioned  to  the  Court  as  authorities  on  the  question  of  the  effect 
of  poverty  as  an  excuse  for  delay  in  applying  to  set  aside  a 
conveyance  obtained  under  inequitable  circumstances. 

March  14.  The  Yicb-Ghancbllor  Said,  that  the  cases  referred  to  did  not 
affect  the  opinion  he  had  expressed  on  this  case;  that  the 
unexplained  lapse  of  fifteen  years  and  a  half,  after  the  relation 
of  trustee  and  cestui  que  trust  had  ceased,  and  the  interest  of  the 
latter  had  become  no  longer  reversionary,  added  to  the  two  years 
and  a  half  which  had  passed  during  the  life  of  the  trustee,  was  an 
answer  to  the  demand  made  in  this  suit,  with  reference  to  the 
property  comprised  in  the  deed  of  December,  1824 ;  and  that  the 
mere  fact,  that  the  party  whose  assignee  complained  of  the 
transaction  was  poor,  was  not  sufficient  to  obviate  the  effect  of 
the  delay,  or  entitle  the  plaintiff  to  set  aside  the  sale. 


(1)  UR.  E.  160(18Ve8.  120). 


(2)  62  E,  B.  23  (2  Hare,  60). 
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PENFOLD  V.   BOUCH.  iW4. 

„                                                                                          Nov.  16,  20. 
(4  Hare,  271—273.)  1 

An  unmarried  lady  transferred  a  sum  of  stock  to  trustees  for  herself.       ^I?^*'' 
The  letter  supposed  to  contain  the  terms  of  the  trust  was  lost,  and  no  *'  -' 

eridenoe  was  given  of  its  contents.  After  tKe  marriage  of  the  lady,  the  ^  J 
husband  and  wife  demanded  a  transfer  of  the  fund,  which  the  trustees 
refused  to  make  without  the  direction  of  the  Court,  unless  the  fund  should 
be  settled  for  the  benefit  of  the  wife  and  her  issue :  Held,  that  the  trustees 
ought  to  have  transferred  the  fund,  without  suit,  and  must  therefore  pay 
the  costs. 

Thb  plaintiff  Emma  Penfold  was  possessed  of  a  sum  of  about 
1,50(M.  SL  10«.  per  cent,  stock,  and  another  sum  of  about  8002. 
of  the  like  stock,  which,  before  her  marriage,  she  transferred 
into  the  names  of  the  defendants  Bench  and  Phillipps,  (the 
latter  of  whom  was  her  brother),  to  hold  such  stock  as  trustees. 
Some  time  after  this  transaction,  she  was  introduced  to,  and 
became  the  wife  of,  the  other  plaintiff  Penfold.  The  sum  of  1,6001. 
stock  was  made  the  subject  of  a  settlement  on  this  marriage,  and 
Penfold  and  his  wife  demanded  a  transfer  of  the  800L  stock  to 
themselves,  which  the  trustees  refused  to  make  without  a  settle- 
ment thereof  for  the  separate  use  of  the  lady,  and  for  the  benefit 
of  the  issue  of  the  marriage.  The  bill  prayed  that  the  trustees 
might  be  ordered  to  transfer  the  fund,  and  pay  the  costs  of 
the  suit. 

The  trustees,  by  their  answer,  said,  that  the  plaintiff  Emma,  in 
a  letter  to  the  defendant  Bouch,  had  requested  him  to  be  a  trustee 
for  her,  together  with  the  defendant  Phillipps,  but  that  the  said 
letter  had  been  lost,  and  they  were  therefore  unable  to  set  forth 
the  same  in  the  words  and  figures  thereof ;  that  the  said  Emma 
resided  with  the  defendant  Phillipps  when  she  wrote  such  letter, 
and  it  was  addressed  from  his  house ;  and  that  the  reason  for  her 
writing  such  letter  was,  that  the  defendant  Bouch  had  refused  to 
become  such  trustee  unless  some  letter  was  written  containing  a 
request  to  that  effect.  The  trustees  submitted,  that  the  operation 
and  effect  of  the  arrangement  was  to  create  a  trust  for  the  sole  and 
separate  use  of  Emma  Penfold  and  her  children,  and  that  the 
plaintiff  had  full  notice  of,  and  assented  to,  such  arrangement; 
and,  under  such  circumstances,  the  ^defendants  submitted  that  [  *272  ] 
they  were  bound  to  see  that  the  property  so  vested  in  them  as 
aforesaid  was  settled  and  secured  upon  and  subject  to  such  trusts, 
and  were  not  justified  in  making  the  transfer  required  by  the  bill, 
except  under  the  sanction  of  the  Court.     By  their  first  answer  the 
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Tenfold     defendants  had  stated  they  were  advised  that  they  conld  not  safely 
BouoH.       transfer  the  fund  ;    bat,  upon  being  interrogated  with  respect  to 

such  advice,  it  appeared  that  it  rested  upon  their  own  opinion,  and 

not  upon  that  of  any  professional  adviser. 

ilfr.  RomiUy,  for  the  plainti£fs,  Mr.  Walker,  for  the  truBtees  of 
the  fund,  and  Mr.  Leech,  for  the  trustees  of  the  marriage  settle- 
ment. The  question  chiefly  discussed  was,  whether  there  was  any 
point  upon  which  the  trustees  of  the  fund  were  justified  in  requiring 
the  sanction  of  the  Court,  and,  if  not,  whether  they  ought  not  to 
pay  the  costs  of  the  plaintiffs  of  the  suit.  [Angier  v.  Stannard  (i), 
WiUis  V.  Hiscox  (2),  and  other  cases  were  cited.] 

Kov,20.  The  Yioe-Ghanoellor  said,  he  had  read  the  pleadings  for  the 

—  purpose  of  seeing  whether,  if  there  was  no  ground  for  giving  the 
trustees  of  the  fund  their  costs,  he  might  at  least  excuse  them  from 
paying  costs.  There  was,  however,  no  evidence  of  the  terms  of  the 
trust,  and  nothing  from  which  the  Court  could  infer  that  it  was  not 
a  trust  for  Emma  Penfold  absolutely.  If  otherwise,  the  defendants 
might  possibly  have  elicited  the  terms  by  a  bill  of  discovery,  but  no 
such  bill  had  been  filed.     The  defendants  admitted,  that,  in  their 

[  *27s  ]  ^resistance  to  the  demand,  they  had  not  been  directed  by  the 
opinion  of  any  competent  legal  adviser.  The  suit  could  be  of  no 
benefit  in  the  protection  of  the  cestui  que  trust,  and  could  only  have 
the  effect  of  diminishing  the  fund.  The  decree  sought  by  the  bill 
must  be  made  against  the  trustees  of  the  fund  with  costs. 


1844. 
Dec.  3,  5. 

WiGBAM, 
V.-C. 

[273] 


DICKIN   V.  EDWARDS. 

(4  Hare,  273—277 ;  S.  C.  nom.  Di^^kin  v.  Barker,  14  L.  J.  Ch.  22.) 

A  testamentary  charge  of  legacies  on  the  testator's  personal  estate  does 
not  extend  or  enlarge  the  rights  of  a  legatee,  for  whose  benefit  the  testator 
has  directed  the  trustee  of  the  will  to  raise  a  sum  of  money  out  of  the 
real  estate. 

The  testator,  by  his  will,  dated  in  1828,  devised  his  messuage 
and  lands  at  Woodseaves,  in  the  county  of  Salop,  and  all  other  his 
real  estate,  unto  J.  Walford  and  his  heirs,  upon  trust,  out  of  the 
rents  and  profits  of  the  said  hereditaments  and  premises,  to  pay  an 
annuity  of  200i.  to  the  testator's  niece,  Sarah  Bayley,  for  her  life ; 

(1)  41  E.  R.  128  (3  My.  &  K.  566\  (2)  48  R.  R  69  (4  My.  A  Cr.  197). 
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and,  subject  thereto,  upon  trust,  during  the  life  of  the  said  Sarah       Digkin 
Bayley,  to  pay  the  residue  of  the  rents  and  profits  unto  his  nieces     bdwabds. 
Sarah  Adams  and  Ann  Dickin,  in  equal  shares ;   and,  after  the 
decease  of  his  said  niece  Sarah  Bayley,  to  the  use  of  her  second 
and  other  younger  sons,  severally  and  successively  in  tail  male ; 
and,  in  default  of  such  issue,  to  the  use  of  Thomas  Harper  Adams 
during  his  life,  remainder  to  the  said  trustee  and  his  heirs,  to 
preserve  contingent  remainder,  with  remainder  to  the  use  of  the 
first  and  other  sons  of  the  said  Thomas  Harper  Adams,  severally 
and  successively  in  tail  male,  with  divers  remainders  over,  and  the 
ultimate  remainder  to  the  testator's  own  right  heirs.     "  Provided 
always,"  the  testator  added,   "  and  I  do  hereby  authorize  and 
empower  the  said  J.  Walford  and  his  heirs  to  raise,  by  sale  of  the 
timber  and  other  trees  growing  on  my  said  ^estate  at  Woodseaves       [  *274  ] 
aforesaid,  the  sum  of  1,000Z.,  which  I  give  and  bequeath,  and  also 
the  principal  sum  of  1,000Z.  now  due  to  me  from  Sir  Rowland  Hill, 
unto  Francis  Dickin,  son  of  the  said  Ann  Dickin,  to  be  paid  to  him 
when  he  shall  attain  the  age  of  twenty-four  years,  but  without 
interest  for  the  same  in  the  meantime."      And  the  testator  by 
his  said  will,  ''  after  giving  other  pecuniary  legacies,  gave  and 
bequeathed  all  the  residue  and  remainder  of  his  personal  estate, 
subject  to  the  payment  of  his  legacies,  debts,  funeral  and  testa- 
mentary expenses"  (i),  unto  his  said  nieces  Sarah  Adams  and  Ann 
Dickin,  equally  to  be  divided  between  them,  share  and  share  alike. 
The  testator  directed  his  executors  to  convert  into  money  so  much 
of  his  personal  estate  as  should  not  consist  of  money ;  and  the 
legacies  which  should  lapse  by  the  death  of  the  legatees  before 
him  the  testator  gave  to  their  respective  personal  representatives, 
to  be  distributed  according  to  the  statute.     The  testator  died  in 
1829.    Walford,  the  trustee,  died  in  1886,  and  devised  the  trust 
estate  to  the  defendant  Barker. 

Francis  Dickin  attained  twenty-four  years  of  age  in  1844,  and 
filed  his  bill  against  the  executor,  Sarah  Bayley,  the  heiress-at-law 
of  the  testator,  and  Barker,  the  devisee  of  the  trust  estate,  admitting 
that  the  legacy  of  1,0002.  due  from  Sir  Rowland  Hill  had  been  paid, 
and  alleging  that  no  tenant  in  tail  of  the  real  estate  was  then  in 
existence.  The  bill  prayed  tl\^t  the  other  1,0002.,  with  interest 
from  the  time  the  plainti£f  attained  twenty-four,  together  with  his 
costs,  might  be  raised  by  sale  of  the  timber  and  other  trees  growing 

(1)  This  was  the  statement  in  the  bill,  which  was  all  the  Court  could 
know  of  the  will  on  demurrer. 

6 — 2 
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DioRiN       on  the  estate  at  Woodseaves,  or  a  competent  part  thereof ;  and  *that 
EDWARD6.     it  from  any  cause  the  full  amount  of  such  legacy,  interest,  and 
[  *276  ]       costs,  should  not  be  paid  by  such  means,  then  that  the  same,  or  the 
deficiency,  might  be  paid  out  of  the  personal  estate. 

The  executor  of  the  testator  demurred  to  so  much  of  the  bill  as 
prayed  that  the  legacy  of  1,000!.,  or  the  sum  not  raised  by  the  sale 
of  the  timber,  might  be  paid  out  of  the  personal  estate,  insisting, 
for  cause  of  demurrer,  that,  according  to  the  true  construction  of 
the  will,  the  personal  estate  was  not  applicable  to  the  payment  of 
the  said  legacy. 

Mr.  Romilly  and  Mr.  Bazcdgette,  for  the  bill ;   Mr.  Tinney  and 
Mr.  Canlcrien,  for  the  demurrer. 

The  argument  was,  whether  the  legacy  in  question  was  a  specific 
legacy,  or  merely  demonstrative ;  and  whether  the  personal  estate 
was  liable  to,  or  exempted  from,  the  charge.  [Spui^ay  v.  Glynn  (i), 
Hancox  v.  Abbey  (2),  Tower  v.  Lord  Rous  (3),  BooUe  v.  Blundell  (4), 
Rickets  v.  Ladley  (6),  Fowler  v.  WiUoughby  (6),  Campbell  v.  Gi'aliam  (7), 
Colvile  V.  Middleton  (8),  and  other  cases  were  cited.] 

Dee.  5,       The  Yioe-Ghangellor  : 

[  276  ]  The  first  question  is,  whether,  in  the  clause  of  the  will  that 

creates  the  charge  of  the  1,000!.,  which  is  the  subject  of  this  suit, 
that  sum  is  so  bequeathed  as  to  make  it  a  charge  upon  the  general 
personal  estate  of  the  testator,  or  whether  it  is  not  confined  to  the 
real  estate  ;  and,  if  it  be  so  confined  by  the  clause  I  have  referred 
to,  the  only  other  question  is,  whether  there  is  anything  in  the 
other  part  of  the  will  by  which  the  personal  estate  is  subjected  to 
the  charge. 

There  is  no  doubt  that,  where  a  testator  bequeaths  a  sum  of 
money  in  such  a  manner  as  to  show  a  separate  and  independent 
intention  that  the  money  shall  be  paid  to  the  legatee  at  all  events, 
that  intention  will  not  be  held  to  be  controlled  merely  by  a  direction 
in  the  will  that  the  money  is  to  be  raised  in  a  particular  way,  or 
out  of  a  particular  fund.  It  may  be  difficult  in  some  of  the  reported 
cases  to  discover  the  evidence  of  that  separate  and  independent 

(1)  7  E.  E.  279  (9  Ves.  483).  (6)  27  E.  E.  102  (3  Ehjbs.  418). 

(2)  8  E.  E.  124  (11  Ves.  179).  (6)  25  E.  E.  219  (2  Sim.  &  St.  364). 

(3)  11  E.  E.  169  (18  Ves.  132>.  (7)  32  E.  E.  244  (1  Euss.  &  My.  453). 
(4)15    E.    E.    93    (19    Ves.    495;  (8)  52  E.  E.  231  (3  Beav.  570). 

S.  C\  1  Mer.  193). 
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intention  which  the  Court  has  ascribed  to  a  testator  rather  than       Dickin 
allow  the  objects  of  their  boanty  to  be  disappointed  ;  but  I  under*     edwabdb. 
stand  the  principle  of  all  the  decisions  to  be  that  which  is  relied 
upon  by  Sir  T.  Plumer  in  Mann  v.  Copland  (i),  and  is  expressed, 
I  think,   with   sufficient  distinctness   by   Lord   Macclesfield  in 
SaviU  V.  Blacket  (2).     However  that  may  be,  it  cannot,  I  apprehend, 
be  denied  that,  if  a  testator  simply  charges  his  real  estate  with  a 
sum  of  money,  and  then  bequeaths  the  money  so  charged,  the  real 
estate  alone  is  liable  to  the  payment.     In  this  case,  the  testator 
authorizes  and  empowers  his  trustees  to  raise,  by  sale  of  the  timber 
and  other  trees  growing  on  his  estates  at  *  Woodseaves,  the  sum  of      [  •a??  ] 
1,0002.,  which  he  gives  to  the  plaintiff.     That  does  not  render  the 
personal  estate  liable  to  the  payment  of  the  legacy.     Unless,  there- 
fore, there  be  something  in  the  will  to  show  that  the  personal 
estate  was  intended  to  be  charged  with  the  1,0002.  directed  to  be 
raised  from  the  timber,  this  demurrer  must  be  allowed.     Now,  the 
part  of  the  will  relied  upon  by  the  plaintiff  for  this  purpose  is  thus 
stated  in  the  bill :  **  And  the  testator,  after  giving  other  pecuniary 
legacies,  gave  and  l)equeathed  all  the  residue  and  remainder  of  his 
personal  estate,   subject  to  the  payment  of  his   legacies,   debts, 
foueral  and  testamentary  expenses,   unto  his  said  nieces  Sarah 
Adams  and  Ann  Dickin,  equally  to  be  divided  between  them,  share 
and  share  alike."    For  the  purpose  of  determining  the  effect  of  the 
language  of  the  residuary  gift  thus  stated,  I  must  assume  that  I 
have  put  the  right  construction  upon  the  clause  bequeathing  the 
legacy,  which   I  first  considered,  and,  assuming  that,  I  cannot 
distinguish   this   case   from  Hancox  v.   Abbey  (a).     The  legacies, 
subject  to  which  the  personal  estate  is  given,  are  those  to  which  the 
personal  estate  was  liable,  and  not  the  1,000Z.,  which,  upon  the 
hypothesis,  is  a  charge  expressly  upon  that  part  of  the  real  estate. 

Demurrer  allowed,  with  liberty  to  amend. 

(i)  2  Madd.  223 ;   viz.,  that  where  made  good  out  of  the  personal  estate. 

there  is  a  poflitive  intent  to  give  a  — O.  A.  8. 
legacy,  tiiiough  the   mode  by  which  (2)  1  P.  Wms.  778. 

tlie  payment  ia  to  be  secured  fails,  (3)  8  R.  E.  124  (11  Ves.  179). 

yet  the  legatee  is  entitled  to  have  it 
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March  16, 17. 

WlORAM, 
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[  ^307  ] 


HORNBY  V.  HOLMES. 

(4  Hare.  306—307.) 

On  a  bill  to  enforce  the  performance  of  trusts  for  the  sale  of  estates,  part 
of  which  had  been  sold,  against  the  trustees  who  could  not  be  found, 
substituted  service  was  ordered  on  the  defendant's  solicitor,  who  had  acted 
on  his  behalf  in  the  business  of  the  preparation  of  the  trust  deed,  and  of  all 
the  sales  which  had  taken  place  under  it. 

The  trustees  of  a  settlement  sold  out  part  of  the  trust  stock,  and 
paid  the  proceeds  to  the  tenant  for  life.  To  replace  this  stock,  and 
indemnify  the  trustees,  the  tenant  for  life  conveyed  certain  estates, 
upon  trusts  for  sale,  and  out  of  the  proceeds  to  raise  and  re-invest 
the  trust  fund.  After  the  death  of  the  tenant  for  life,  and  when 
the  trusts  relating  to  the  mortgage  or  sale  had  been  partially 
performed,  the  surviving  trustee  of  the  settlement,  for  whose 
indemnity  the  trusts  of  the  estates  conveyed  for  sale  were  created, 
filed  his  bill  against  the  trustee  of  that  deed,  to  enforce  a  completion 
of  those  trusts,  and  accelerate  the  re-investment  of  the  stock. 

Mr.  Greene  moved,  that  service  of  the  subpoetia  to  appear  and 
answer  the  bill  upon  Mr.  B.,  a  solicitor,  might  be  deemed  good 
service  on  the  defendant,  the  trustee  for  sale.  The  motion  was 
supported  by  an  affidavit,  that  the  defendant  could  not  be  found, 
and  the  plaintiff  had  been  unable  to  cause  him  to  be  served  with 
the  subpoena ;  that  Mr.  B.  had  been  employed  as  the  solicitor  of  the 
defendant  on  the  preparation  of  the  deed  by  which  the  estates  were 
conveyed,  and  also  in  the  different  sales  of  the  property  which  had 
taken  place  under  it,  and  that  *he  had  acted  throughout,  and  was  still 
acting,  as  the  defendant's  solicitor  in  the  subject-matter  of  the  suit. 

The  Yice-Ghancellor  said  the  case  was  within  the  principle  of 
Hobhouse  v.  Courtney  (i),  and  the  other  cases. 


1845. 

/eft.22,24,2.\ 

26,  27,  28. 

March  4,  5. 

April  8. 

WlGBAM, 
V.-C. 

[344] 


FERBAND  v.  WILSON. 

(4  Hare,  344—389;  S.  C.  15  L.  J.  Ch.  41 ;  9  Jur.  860.) 

Heal  estates  were  devised  to  trustees,  for  a  term  of  tweiity-une  years,  and 
subject  thereto  and  to  the  trusts  thereof,  to  A.  for  life,  with  liberty  to  cut 
timber,  &c.,  for  buildings  and  repairs  only;  remainder  to  B.  for  life,  with 
like  liberty,  &c. ;  remainder  to  the  sons  of  B.  successively  in  tail;  and, 
after  like  remainders  to  C.  and  D.  and  theii*  sons  respectively,  i^mainder  to 
E.  for  life,  with  like  liberty,  &c. ;  remainder  to  the  sons  of  E.  successively 
in  tail ;  with  divers  remainders  over ;  remainder  to  the  testator's  own  right 
heirs,  with  the  declaration  that  the  trustees  of  the  term  should  receive  the 
(1)  6G  11.  B.  '6b  ^12  Sim.  140). 
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rents  and  profits  of  the  estates,  cut,  fell,  and  sell,  the  timber  at  mature 
growth,  in  due  succession,  and  yearly  (until  the  testator's  debts  and 
pecuniary  legacies  should  be  paid)  thereout  pay, — 1.  A  certain  annuity, 
and  also  a  yearly  rent-chaige  of  1,000/.,  to  the  person  entitled  to  the  estates 
expectant  on  the  determination  of  the  term ;  2.  The  expenses  of  the  trust ; 
3.  His  funeral  expenses;  and,  4.  The  pecuniary  legacies  and  annuities 
giyen  by  his  will,  or  so  much  as  his  personal  estate  should  not  pay.  And 
after  such  payment,  or  the  raising  of  a  fund  sufficient  for  tbe  same,  to 
permit  the  person  entitled  to  the  estates  expectant  on  the  term,  to  enter 
into  possession  thereof,  subject  to  such  annuities  as  should  then  remain 
charged,  and  the  term  then  to  cease.  The  testator  empowered  the  tenants 
for  life,  and  the  respective  devisees  in  possession,  to  exchange  part  of  the 
devised  lands  for  others  of  greater  or  equal  value,  and  authorised  his 
executors  to  preserve  the  wood,  so  as  to  continue  a  succession  in  the  falls 
thereof,  and  he  empowered  them  dtuing  and  after  the  term,  until  some 
person  was  entitled  to  the  estates  in  tail,  or  for  some  greater  estate,  to  enter 
and  cut  timber  at  mature  growth  for  sale,  and  to  apply  the  proceeds  in 
payment  of  his  funeral  expenses,  debts,  and  legacies,  until  the  trusts  of  the 
term  should  be  satisfied;  and  then,  with  the  consent  of  the  devisees  in 
possession,  to  invest  the  surplus  in  the  purchase  of  other  lands  in  fee,  to  be 
settled  to  the  same  uses  as  the  deVised  estates.  The  testator  died  in  1803. 
The  personal  estate  sufficed  to  pay  his  debts  and  pecuniary  legacies,  but  not 
to  provide  for  the  annuities.  B.,  then  the  first  tenant  for  life,  on  the  death 
of  the  testator,  entered  into  possession  of  the  estates,  and  so  continued 
during  his  life.  B.  died  in  1337,  without  issue,  whereupon  E.,  the  next 
surviving  tenant  for  life,  entered  into  possession.  In  a  suit  instituted  in 
1842,  by  the  first  son  of  E.,  as  tenant  in  tail  expectant  on  the  decease  of  E., 
againat  the  representatives  of  the  trustees,  and  the  executors  of  B.,  the 
deceased  tenant  for  life : 

Held,  that  the  tenant  in  tful  expectant  on  the  decease  of  E.,  was  not 
entitled  to  an  account  of  the  timber  felled  during  the  life  of  B.,  the  power 
attempted  to  be  given  to  the  trustees  being  void  under  the  rule  against 
perpetuities; 

Nor  to  an  account  of  the  produce  of  the  timber  during  the  period  to 
which  the  power  might  have  lawfully  extended,  as  such  powers  had  not 
been  apportioned ; 

Nor  to  an  account  in  this  Coiirt,  as  against  the  estate  of  B.  or  of  the 
trustees,  of  any  timber  cut  during  the  lifetime  of  B.,  the  right  of  the 
plaintiff  (if  any)  being  a  legal  right,  and  the  defendants  being  entitled  to 
the  protection  of  the  Statutes  of  Limitation. 

And  that  the  plaintiff,  as  such  tenant  in  tail  expectant,  was  not  entitied 
to  relief  in  equity,  on  the  ground  that  the  exchange  effected  by  B.,  of  certain 
of  the  devised  estates  for  other  estates,  was  not  a  due  exercise  of  the  power 
of  exchange;  for,  if  the  exchange  was  not  warranted  by  the  power,  the 
legal  estate  in  the  devised  premises  did  not  pass  by  the  conveyance. 

Timber,  on  an  estate  in  strict  settlement,  if  regarded  as  part  of  the 
inheritance,  is  yet  not  preserved  &om  alienation  during  the  infancy  of  the 
tenant  in  tail;  and  the  settlor  cannot  superadd  to  the  tenancy  in  tail  a 
provision  which  would  render  the  timber  inalienable  during  such  infancy. 

Whether  a  power  not  to  effect  a  single  act  at  a  period  too  remote,  but  to  do 
successive  acts  from  time  to  time,  each  being  jtto  tanto  an  exact  fulfilment  of 
the  intention  of  the  testator,  may  not  be  apportioned  and  sustained,  so  far  as 
its  operation  in  each  case  does  not  invade  the  rule  against  perpetuities,  and 
held  void  only  from  the  time  that  it  would  begin  to  infringe  that  rule, — Qucere, 

Executors  cutting  timber  upon  a  supposed  trust,  afterwards  held  to  be 


Ferband 

r. 
WiLSOK, 
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Fbbband  void,  might  be  personally  chargeable  in  equity  as  trustees  for  the  ovner  of 

*•  the  timber,  if  they  acted  fraudulently  or  if  they  retained  the  proceeds  of  the 

WILSON.  timber,  or  gained  any  benefit  by  it ;  but  not  if  they  acted  by  mere  mistake, 

and  held  no  part  of  the  proceeds  in  their  hands.  In  the  latter  case,  the  exe- 
cutors might  be  regarded  in  equity  as  strangers,  who,  under  a  mistaken  sup- 
position of  right,  had  done  a  legal  wrong,  for  which  there  was  a  legal  remedy. 

The  exercise  of  a  power  of  exchange  for  lands  of  equal  value  by  a  tenant 
for  life  in  possession,  and  having  the  legal  estate,  cannot  in  equity  he 
questioned  on  the  ground  of  inadequacy  of  value  by  the  tenant  in  tail 
in  remainder  expectant  on  an  existing  tenancy  for  life  ;  the  question  of  the 
due  exercise  of  the  power  is  legal,  for,  if  the  value  of  the  lands  taken  was^ 
inadequate,  no  estate  passed  at  law  by  the  conveyance. 

A  tenant  for  life  is  not  entitled  to  g^t  stone  from  quarries  on  the  settled 
estates,  (except  for  repairs,  &c.),  nor  to  open  or  work  any  mines  of  coal  or 
minerals  not  opened  or  in  work  at  the  death  of  the  testator.  The  tenant  in 
tail  next  in  remainder  is  entitled  to  the  monies  realized  by  the  tenant  for  life 
from  stone  not  used  for  repairs,  and  minerals  from  newly-opened  mines. 

Inquiries  and  accounts  as  to  mines  and  minerals. 

Benjamin  Febrand,  by  his  will,  dated  in  1790,  after  diiectiiig 
that  all  his  personal  estate  not  speciiGically  disposed  of  should  be 
applied  by  his  executors  towards  paying  his  f aneral  expenses  and 
debts,  and  the  legacies  and  annuities  given  by  his  will  or  codicil,  so 
far  as  .such  personal  estate  would  extend,  gave  and  devised  unto  S. 
[  *346  J  *  Sharp  and  J.  Field,  and  their  heirs,  all  that  his  manor  of 
Cottingley,  in  Yorkshire,  [and  also  all  other  his  real  estate,  to  hold 
to  them  and  their  heirs,  to  the  use  of  Daniel  Wilson,  Miles  Staveley 
and  William  Holden,  their  executors,  &c.,  for  the  term  of  twenty- 
one  years,  without  impeachment  of  waste,  and  subject  thereto,  to 
the  use  of  his  cousin  John  Ferrand,  for  his  life,  with  liberty  to  cut 
down  timber  and  wood,  and  to  get  stone  for  buildings  and  repairs 
upon  the  premises,  but  for  no  other  use  or  purpose  whatsoever, 
with  remainder  (subject  to  a  life  annuity  of  8002.  for  the  widow  ot 
the  said  John  Ferrand)  to  the  use  of  his  eldest  son,  Edward 
Ferrand,  the  testator's  cousin,  during  his  life,  with  liberty  to  cut 
down  timber,  (&c.,  as  before) ;  with  remainder  to  the  use  of  the 
said  Sharp  and  Field,  and  their  heirs,  during  the  life  of  the  said 
Edward  Ferrand,  in  trust  to  preserve  contingent  remainders  ;  with 
remainder  to  the  use  of  the  first  and  every  other  son  of  his  body, 
severally  and  successively,  in  tail  male  ;  with  remainder  to  the  use 
of  W^alker  Ferrand  (another  son  of  the  said  John  Ferrand)  during 
his  life,  with  the  like  liberty  to  cut,  &c. ;  with  remainder  (after  the 
determination  of  that  estate)  to  the  use  of  the  said  Sharp  and  Field, 
and  their  heirs,  during  the  life  of  the  said  Walker  Ferrand,  in  trust 
to  preserve  contingent  remainders ;  with  remainder  to  the  use  of 
the  first  and  every  other  son  of  his  body,  severally  and  successively, 
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in  tail  male  ;  with  remainder  to  the  use  of  Jane  Ferrand  (daughter     Fekkand 

of  the  said  John  Ferrand)  during  her  life,  with  the  like  liberty  to      wiiioN. 

cut,  &c. ;  with  remainder  (after  the  determination  of  that  estate)  to 

the  use  of  the  said  Sharp  and  Field,  and  their  heirs,  during  the  life 

of  the  said  Jane  Ferrand,  in  trust  to  preserve  contingent  remainders, 

with  remainder  to  the  use  of  the  first  and  eveiy  other  son  of  her 

body,  severally  and  successively,  in  tail  male ;  with  remainder  to 

the  use  of   Sarah  Ferrand  (another  daughter  of  the  said  John 

Ferrand)  during  her  life,  with  the  like  liberty  to  cut,  &c. ;  with 

remainder  (after  the  determination  of  that  estate)  to  the  use  of  the 

said  Sharp  and  Field,  and  their  heirs,  during  the  life  of  the  said 

Sarah  Ferrand,  in  trust  to  preserve   contingent  remainders,  and 

every  other  son  of  her  body,  severally  and  successively,  in  tail  male ; 

with  divers  remainders  over,  and  an  ultimate  remainder  to  the  use 

of  the   testator's  own   right  heirs  for  ever.]     And    as  for  and        [  3*7  j 

concerning  the  said  term  of  twenty-one  years,  thereinbefore  limited 

to  the  said  Daniel  Wilson,  Miles  Staveley,  and  William  Holden, 

their  executors,  &c.,  as  aforesaid,  he  thereby  declared  that  the  said 

term  was  so  limited  to  them  upon  trust,  that  they  or  the  survivors 

or  survivor  of  them,  and  the  executors,  &c.,  of  such  survivor,  should 

from  time  to  time,  during  the  same  term,  receive  and  take  all  the 

rents,  issues,  and  profits  of  the  said  manors  and  premises,  when 

and  as  the  same  should  become  due  and  payable,  and  also  fell  and 

cat  down  timber  *in  its  perfection  of  growth,  and  other  wood  at       [  *3^8  ] 

the  usual  growth,  (taking  the  falls  in  succession,  as  theretofore  used 

and  accustomed) ;  and  should  yearly  and  every  year,  until  all  the 

debts  which  he  (the  testator)  should  owe  at  the  time  of  his  death, 

and  all  the  pecuniary  legacies  which  might  be  given  by  that  his 

will,  or  any  codicil  or  codicils  to  be  added  thereto,  should  be  paid 

and  satisfied,  pay  thereout  unto  his  said  cousin  John  Ferrand,  if 

he  should  so  long  live,  and  in  case  of  his  death,  leaving  his  widow 

surviving  him,   then  the  said  annuity  of  3002.,  as  thereinafter 

mentioned,  and  also  to  such  other  person  or  persons  as  for  the 

time  being,  by  virtue  of  that  his  will,  should  be  entitled  to  his  said 

manors  and  premises  in  remainder  or  reversion  expectant  on  the 

determination  of  the  said  term  of  twenty-one  years,  one  full  annual 

sum  or  yearly-rent  charge  of  1,000L.  And  also  should  thereout  pay 

and  retain  all  costs,  charges,  and  expenses,  which  should  from  time 

to  time  attend  the  execution  of  the  trusts  of  that  his  will,  and  all 

incidental  and  other  charges  relating  thereto;  and  should  from 

time  to  time,  by  and  out  of  the  rents  and  profits  of  the  premises. 
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Kbbrand  maintain  and  keep  all  his  said  manors  and  premises,  and  tike 
WiLHON.  houses,  buildings,  yards,  gardens,  walls,  pales,  and  fences  thereto 
belonging,  in  good  and  proper  repair,  order  and  condition ;  and 
should  pay  and  apply  the  residue  of  the  rents,  issues,  and  profits  of 
the  said  manors  and  premises,  in  or  towards  payment  and  discharge 
of  his  funeral  expenses,  the  debts  which  he  should  owe  at  the  time 
of  his  death,  and  the  interest  of  such  of  them  as  might  bear  interest, 
and  the  other  pecuniary  legacies  and  annuities  which  he  might  give 
by  that  his  will,  or  any  codicil  or  codicils  to  be  added  thereto,  or  so 
much  thereof  as  his  personal  estate,  not  specifically  disposed  of, 
should  not  extend  to  pay,  at  such  times  and  in  such  manner,  order, 
[  «349  ]  and  course,  and  according  to  such  priority  as  the  said  trustees  *ot 
the  said  term  should  think  proper ;  and  from  and  after  payment 
and  discharge  of  all  his  funeral  expenses  and  debts,  and  of  all  the 
pecuniary  legacies  and  annuities  which  might  be  given  by  that  his 
will,  or  any  codicil  thereto,  or  a  fund  being  raised  by  the  ways  and 
means  thereby  directed,  sufficient  for  the  purpose  and  the  payment  of 
all  costs  and  expenses  touching  or  concerning  the  said  term  of  twenty- 
one  years,  and  the  trusts  thereof,  then,  upon  trust,  to  permit  the 
said  John  Ferrand,  or  the  person  who,  for  the  time  being,  by 
virtue  of  that  his  will,  should  be  entitled  to  the  reversion  or 
remainder  expectant,  or  to  take  effect  upon  the  determination  of 
the  said  term  of  twenty-one  years,  during  the  residue  thereof,  to 
enter  upon,  hold,  and  enjoy  all  his  said  manors  and  premises,  and 
to  have,  receive,  take,  and  enjoy  the  rents,  issues,  and  profits 
thereof,  to  and  for  his  own  use  and  benefit,  subject  to  such  annuities 
(if  any)  as  should  then  remain  charged  upon  the  said  premises ; 
but  from  thenceforth  the  said  yearly  rent-charge  or  sum  of  1,0001., 
and  the  payment  thereof,  should  cease  and  determine.  Provided, 
nevertheless,  and  the  testator  thereby  declared,  that,  from  and 
after  payment  of  all  arrears  of  the  said  yearly  sum  of  1,000^.,  and 
after  payment  of  all  his  funeral  expenses,  debts,  and  pecuniary 
legacies,  or  a  fund  being  raised  by  the  ways  and  means  aforesaid 
sufficient  for  the  purpose;  and  after  payment  of  all  costs  and 
expenses  touching  or  concerning  the  said  term  of  twenty-one  years 
or  the  trusts  thereof;  and  after  all  the  trusts  of  the  same  term 
should  have  been  fully  satisfied  and  performed, — ^then  and  from 
thenceforth  the  said  term  of  twenty-one  years  should  cease, 
determine,  and  be  utterly  void.  *  *  * 
[  350  ]  And  the  testator  thereby  declared  that  it  should  be  lawful  for  the 

said  Edward  Ferrand    *    *     (and  the  other  devisees)  respectively, 
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when  and  as  they  should  respectively  be  in  possession  of  the  said  Febbamd 
manors  and  premises,  (either  subject  to  or  after  the  expiration  of  wiiioN. 
the  said  twenty -one  years'  term),  to  exchange  the  same  or  any 
part  thereof  with  any  person  or  persons,  for  any  freehold,  manors, 
messuages,  lands,  tenements,  or  hereditaments  of  a  clear  estate  of 
inheritance,  in  fee  simple,  in  possession,  of  a  greater  or  equal  value, 
to  be  conveyed,  limited,  and  assured  to  such  and  the  like  uses, 
and  for  such  estates  and  interests,  and  under  and  subject  to  such 
powers,  provisoes,  and  limitations,  as  the  premises  thereby  devised 
were  limited  by  that  his  will.     ♦     *     ♦ 

The  testator  then  gave  certain  legacies  and  annuities  to  his       [  ^^^  ^ 
executors  and  others,  and  he  directed  that,  as  often  as  the  person 
or  persons  entitled  in  possession  to  the  rents  and  profits  of  the  said 
manors  and   premises,  or  to  the  said  annual  sum  of  1,0002.  as 
aforesaid,  should  happen  to  be  under  age,  during  such  minority 
the  said  William  Holden,  if  living,  should  have  the  stewardship 
and  management  of  his  manors  and  premises,  if  he  chose  to  accept 
the  same,  and  should  be  paid  for  such  stewardship  and  manage- 
ment as  therein  mentioned.    And  the  testator  thereby  declared  his 
will  to  be,  that  all  his  said  manors  and  premises  should  be  subject 
and  liable  to  the  payment  of  all  his  just  debts,  and  of  all  such 
amioities  and  legacies  as  he  had  given,  or  should  give  thereby,  or 
by  any  codicil  or  codicils;  and  that,  in  case  his  personal  estate 
(exclusive  of  his  household  furniture,  plate,  and  linen,  directed  to 
be  enjoyed  with  his  messuage  at  St.  Ives)  should  not  be  sufficient 
for  that  purpose,  that  the  trustees  of  the  said  twenty-one  years' 
term  should  thereby,  and  by  the  ways  and  means  thereinbefore 
prescribed,  raise  and  make  good  the  deficiency.    And  the  testator 
declared,  that  he  had  already  restrained,  and  did  thereby  declare 
that  he  meant  and  intended  to  restrain,  each  and  every  person  to 
whom  he  had  limited  an  estate  for  life  by  that  his  will,  from 
cutting  down  any  timber  or  wood,  or  getting  any  stone  upon  or 
within  his  said  manors  and  premises,  or  any  part  thereof,  save  for 
buildings  and  repairs ;  and  whereas  there  were  great  quantities  of 
timber  trees  and  spring  woods  growing  within  and  upon  his  said 
manors  and  premises:  he  therefore  requested  and  authorised  his 
executors  to  take  care  that  the  spring  woods  should  be  carefully 
preserved,  so  as  most  effectually  to  continue  a  regular  succession  in 
the  falls  thereof ;  and  that  the  lands  whereon  they  grew  should  be 
sufficiently  ^fenced,  and  not  depastured  by  any  kind  of  cattle ;  and      [  *352  ] 
that  it  should  be  lawful  for  his  executors,  or  the  survivors  or 
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PiERBAND  survivor  of  them,  or  the  executors,  See.  of  such  survivor,  at  aur 
WiusoK.  ^^^6  ^^  times,  not  only  during  the  continuance  of  the  said  term  of 
twenty-one  years  thereinbefore  limited  to  them  as  aforesaid,  bat  at 
any  time  afterwards,  until  some  person  entitled  in  possession  to  an 
estate  tail,  or  some  greater  estate,  of  and  in  the  said  manors  and 
premises,  under  and  by  virtue  of  that  his  will,  should  attain  the 
age  of  twenty-one  years,  to  enter  into  and  upon  the  several  wood£», 
lands,  grounds,  and  premises  before  devised,  whereon  any  timber 
or  other  trees  were  or  should  be  growing ;  and  from  time  to  time, 
when  and  so  often  as  his  said  executors,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should 
think  necessary  and  proper,  to  fell  and  cut  down,  or  cause  to  be 
felled  and  cut  down,  all  and  every  such  timber  and  other  trees  as 
should  be  at  their  full  growth  or  height  of  improvement,  and  such 
spring  woods  as  should  from  time  to  time  be  at  their  proper  growth 
for  felling,  according  to  the  usual  course  of  felling  such  spring 
woods,  and  to  sell  and  dispose  thereof,  or  of  any  part  thereof,  and 
of  the  bark,  branches,  lops,  tops,  cordwood,  and  pammel  thereof, 
to  any  purchaser  or  purchasers  thereof,  for  the  best  price  or  prices 
that  could  reasonably  be  got  for  the  same.  And  he  did  thereby 
authorise  and  empower  his  executors,  or  the  survivor,  (be,  from 
time  to  time  to  receive  all  and  every  the  monies  arising  therefrom, 
and  to  pay,  apply,  and  dispose  of  the  same,  or  so  much  thereof  as 
should  be  necessary,  in  payment  of  his  funeral  expenses  and  debts 
and  legacies  thereby  given,  or  which  might  be  given  by  any  codicil 
thereto,  until  all  and  every  the  trusts  and  purposes  of  the  said  term 
of  twenty-one  years  should  thereby,  and  by  the  ways  and  means 
L  *353  ]  aforesaid,  be  fully  and  in  *every  respect  performed,  satisfied,  and 
discharged.  And  from  and  after  such  performance,  satisfaction, 
and  discharge  thereof,  he  directed  his  executors,  and  the  survivor,  &c., 
with  the  consent  of  the  devisee  in  possession,  from  time  to  time  to 
invest  the  residue  and  overplus  thereof,  and  the  monies  arising 
therefrom,  which  might  be  from  time  to  time  received  by  them,  in 
the  purchase  or  purchases  of  lands,  &c.,  in  fee  simple,  to  be  settled 
to  such  uses  as  the  devised  manors  and  premises ;  and  in  the  mean- 
time, (the  trusts  and  purposes  of  the  said  term  of  twenty-one  years 
being  first  fully  performed,  satisfied,  and  discharged),  until  such 
purchase  or  purchases  should  be  made,  the  residue  and  overplus 
of  the  monies  from  time  to  time  remaining  in  the  hands  of  his  said 
executors,  &c.,  to  be  invested,  with  such  consent  as  aforesaid,  on 
Government  or  real  security  or  securities,  in  the  names  of  his  said 
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executors,  «bc.,   with  power,  with   such   consent  as  aforesaid,  to     Fkrrand 
cbange  such  investments ;  the  dividends  and  interest  arising  there-      Wilson. 
from  from  time  to  time,  to  be  paid  to  or  received  by  the  person 
or  persons  who  would  be  entitled  to  the  rents  and  profits  of  the 
premises  if  the  same  had  been  purchased  and  settled  as  aforesaid. 

The  testator  then  devised  his  trust  estates,  and  provided  in  the 
usual  form  for  the  indemnity  of  his  trustees  and  executors;  and 
he  appointed  Daniel  Wilson,  Miles  Staveley,  and  William  Holden, 
executors  of  his  will. 

The  testator,  by  a  codicil,  dated  in  1802,  bequeathed  several 
legacies  and  annuities  which  he  charged  upon  his  real  estates  in 
the  parish  of  Bingley.  By  a  further  codicil,  dated  in  1808,  he 
devised  land,  which  had  been  purchased  since  the  date  of  his  will, 
to  the  same  persons  *and  uses  as  the  other  real  estates  had  been  [  *S54  ] 
devised  by  his  will. 

The  testator  died  in  1808,  having  survived  his  cousin  John 
Ferrand,  the  first  person  named  in  the  will  as  devisee  for  life  of  his 
estates.  Edward  Ferrand  was,  at  the  death  of  the  testator,  the 
first  surviving  tenant  for  life,  and  C.  B.  Charlewood,  the  only  son 
of  the  said  Jane  Ferrand,  (then  deceased),  was  the  first  tenant,  in 
tail  male,  expectant  on  the  determination  of  the  preceding  life 
estates.  C.  B.  Charlewood  attained  the  age  of  twenty-one,  and 
died  in  1817,  unmarried ;  and  the  plaintiff,  who  was  the  eldest  son 
of  Sarah  Ferrand,  who  was  the  wife  of  C.  F.  Busfield,  then  became 
the  first  tenant  in  tail  male,  expectant  after  the  preceding  life 
estates.  Walker  Ferrand  died  without  issue,  in  1885,  in  the  life- 
time of  Edward ;  and  Edward  Ferrand  died  without  issue  male,  in 
1837.  Sarah  Ferrand,  who  was  then  a  widow,  upon  the  death  of 
Edward  Ferrand,  entered  into  possession  of  the  estates  as  the  next 
tenant  for  life  under  the  will. 

The  will  was  proved  by  Holden  alone,  but  the  trusts  were  accepted 
by  Wilson,  Staveley,  and  Holden,  jointly,  and  they  possessed  the 
personal  estate,  which  was  stated  by  some  of  the  answers  to  have 
been  more  than  sufficient  to  pay  the  funeral  and  testamentary 
expenses,  debts,  and  pecuniary  legacies,  but  not  sufficient  for  the 
annuities.  Edward  Ferrand,  the  tenant  for  life,  was,  upon  the 
death  of  the  testator,  permitted  by  the  trustees  to  enter  into  posses- 
sion and  receipt  of  the  rents  and  profits  of  the  estates,  subject  to 
the  annuities.  Timber  upon  the  estate  was  felled  under  the  direc- 
tion of  the  three  trustees,  until  about  the  year  1809.  After  the 
death  of  Holden,  which  took  place  in  February,  1809,  timber  was 
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Fehrahd  *cut  down  by  Edward  Ferrand,  the  tenant  for  life  in  possession,  as 
WiLflOH.  agent  of  Wilson  and  Staveley,  the  surviving  trustees,  until  the  death 
[  *3.5o  ]  of  Staveley,  in  1814 ;  and  as  agent  for  Wilson,  the  survivor,  until 
his  death  in  1824 ;  and  thenceforward  Edward  Ferrand  continued 
to  cut  timber  until  his  death,  as  the  agent  of  George  Wilson,  the 
representative  of  Wilson,  the  last  survivor  of  the  three  trustees. 
Edward  Ferrand,  also,  during  the  whole  period  of  his  posseBsion. 
cut  timber  on  the  estate  as  tenant  for  life.  The  accounts  of  the 
monies  produced  by  the  sale  of  the  timber  were  from  time  to  time 
rendered  by  Edward  Ferrand,  and  settled  and  signed  by  the  trustees 
and  the  survivor,  and  the  representative  of  the  survivor ;  allowances 
being  made  in  such  accounts  for  timber  purchased  by  Edward 
Ferrand  for  buildings  and  repairs.  The  monies  produced  by  the 
sale  of  the  timber  cut  under  the  direction  of  the  trustees,  and  the 
balances  appearing  upon  Edward  Ferrand's  accounts,  were  paid  to 
the  account  of  the  trustees  with  a  banking-house  at  Bradford,  and 
were  afterwards  from  time  to  time  laid  out,  under  the  authority  of 
the  trustees,  in  the  purchase  of  estates,  which  were  settled  to  the 
uses  of  the  will ;  or  the  same  were  otherwise  applied,  as  the  repre- 
sentatives of  Edward  Ferrand  and  the  trustees  contended,  according 
to  the  trusts  of  the  will. 

In  1815,  Edward  Ferrand,  the  tenant  for  life,  in  exercise  of 
his  power  of  exchange,  effected  an  exchange  of  a  part  of  the  devised 
estates,  consisting  of  about  twenty-three  acres  of  land  and  some 
buildings  in  the  outskirts  of  the  towns  of  Bradford  and  Eeighly, 
for  the  Byshworth  estate,  a  manor  and  estate  of  about  140  acres 
of  land,  in  the  parish  of  Bingley.  The  Byshworth  estate  was 
offered  for  sale  by  a  party  who  would  not  take  in  exchange 
any  part  of  the  settled  estates,  and  that  estate  was  accordingly 
[  •856  ]  *purchased  by  General  Twiss,  a  friend  of  Edward  Ferrand,  at  his 
request.  The  Byshworth  estate  was  conveyed  by  the  vendor  to 
General  Twiss,  in  December,  1815.  In  May,  1817,  the  Bradford 
and  Keighly  property  to  be  exchanged  was  valued  at  9,605{.  8«., 
and  certain  parts  of  the  Byshworth  estate  were  valued  off  at 
9,762Z.  128.  dd.  By  indentures  of  lease  and  release  and  exchange, 
dated  in  January,  1818,  made  between  Edward  Ferrand,  J.  Field 
(described  as  the  surviving  devisee  in  fee  named  in  the  will),  and 
General  Twiss,  of  the  first,  second,  and  third  parts  respectively, 
reciting  the  power  of  exchange  given  by  the  will,  and  that  the 
Bradford  and  Keighly  estates  lay  detached  from  the  rest  of  the 
property,  and  that  the  said  Edward  Ferrand,  being  well  satisfied 
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that  the  manor  and  other  parte  of  the  Byshworth  estate  so  valued     Ferrakd 
were  of  equal  or  greater  value,  and  might  be  more  conveniently      wilson. 
occupied  and  enjoyed  with  the  other  estates  than  the  said  detached 
estates,  had  agreed  with  General   Twiss  to  make  the  exchange 
thereinafter  mentioned,  for  the  considerations  therein  mentioned, 
in  exercise  of  the  said  power,  Edward  Ferrand  thereby  gave  in 
exchange,  and  appointed  and  conveyed   the   said  Bradford  and 
Eeighly  estates  to  the  uses  declared  in  the  conveyance  of  December, 
1815,  of  the  Byshworth  estate,  and  General  Twiss  appointed, 
released,  and  confirmed  the  manor  of  Byshworth,  and  the  said 
valued  parts  of  the  Byshworth  ^estate  therein  described,  to  the  uses      I  *'^^''  ] 
of  the  will.    By  other  indentures  of  lease  and  release  and  appoint- 
ment, dated  in  July,  1828,  reciting  the  deed  of  December,  1815,  and 
the  said  will  and  the  powers  of  the  trustees  for  cutting  timber  on  the 
settled  estates,  with  the  trusts  for  applying  the  proceeds  thereof ; 
and  that  D.  Wilson,  with  the  consent  of  Edward  Ferrand,  had 
agreed  with  General  Twiss  for  the  purchase  of  the  messuages, 
lands,  and  hereditaments  thereinafter  mentioned  (being  such  parts 
of  the  Byshworth  estate  as  were  not  included  in  the  exchange)  for 
the  sum  of  6,700/.,  to  be  paid  by  the  said  D.  Wilson  out  of  the 
said  trust  monies,  General  Twiss  appointed  and  released  the  said 
remaining  parts  of  the  Byshworth  estate  to  the  uses  of  the  will. 

The  Bradford  and  Eeighly  estates  were  sold  at  different  times 
between  1818  and  1822,  and,  owing  to  the  increased  value  they  had 
acquired  for  building  purposes  by  the  extension  of  those  towns, 
produced  a  considerably  larger  sum  than  that  at  which  they  had 
been  valued  for  the  purposes  of  the  exchange.  The  monies 
produced  by  these  sales  were  paid  into  the  account  of  the  trustees 
at  the  Bradford  Bank,  and  were,  with  other  monies  received  on  the 
timber  account,  applied  in  replacing  10,0002.  stock,  which  General 
Twiss  had  sold  out  to  enable  him  to  complete  the  purchase  of  the 
Byshworth  estate,  and  in  paying  the  remainder  of  the  purchase- 
money  of  that  estate. 

The  bill,  in  this  cause,  was  filed  in  1842,  by  William  Busfield 
Ferrand,  the  eldest  son  of  Sarah,  against  George  Wilson  and 
another,  the  executors  of  D.  Wilson,  the  last  survivor  of  the  three 
trustees  ;  Emma  Slingsby  and  another,  the  representatives  of  Miles 
Staveley;  Ann  Lambert,  the  executrix  of  W.  Holden ;  Walker 
Skirrow  and  others,  the  executors  of  Edward  Ferrand;  and  the 
*Baid  Sarah,  the  existing  tenant  for  life.  The  personal  repre-  [  *3r>8  ] 
Bentative  of  C.  B.  Charlewopd,  the  first  tenant  in  tail,  who  died 
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Frbbamd      in  1817,  was  served  with  a  copy  of  the  bill,  under  the  general 

WiiioK.      order. 

The  bill  charged  that,  daring  the  continuance  of  the  term  of 
twenty-one  years,  the  trustees  ought,  out  of  the  rents  and  profits 
of  the  estate,  and  the  produce  of  the  timber,  as  one  common  fund, 
to  have  paid  an  annuity  of  1,000{.  to  Edward  Ferrand,  as  tenant 
for  life,  subject  to  the  term,  the  annuity  to  the  widow  of  John 
Ferrand,  the  costs  and  expenses  of  executing  the  trusts  of  the 
term,  and  the  necessary  repairs  on  the  estates, — and  then  ought 
to  have  applied  the  rents  and  profits  of  the  estates,  and  produce  of 
the  timber,  in  payment  of  the  funeral  expenses,  debts,  and  legacies, 
and  the  current  payments  of  the  annuities,  so  far  as  the  personal 
estate  was  insufficient ;  and  ought  to  have  invested  and  aecumn- 
lated  the  entire  surplus  of  the  rents  and  profits  of  the  estates,  and 
the  produce  of  the  timber,  during  the  term,  until  a  fund  was  raised 
sufficient  for  the  full  payment  of  all  the  said  expenses,  debts,  legacies, 
and  annuities,  including  all  future  payments  of  the  annuities, 
and  all  costs  and  expenses  of  the  term,  and  the  trusts  thereof. 

The  bill  also  charged,  that  upwards  of  4,00(M.,  produced  by  the 
sale  of  the  timber,  had  been  improperly  and  unnecessarily  applied 
in  building  a  second  mansion-house  on  the  estate.  It  also  charged, 
that  the  value  of  the  Bradford  and  Eeighly  estates  greatly  exceeded 
the  value  of  the  Byshworth  estate,  for  which  they  were  exchanged  ; 
and  in  case  the  estates,  improperly  conveyed  away  in  such  exchange, 
could  not  now  be  reconveyed  and  assured  to  the  uses  of  the  testator's 
will,  then  the  several  persons  who  were  parties  to  such  exchanges, 

[  *359  ]  or  their  estates,  ought  to  make  good  the  loss  resulting  from  *such 
exchanges;  or  that,  inasmuch  as  the  sale  of  the  Bradford  and 
Keighly  estates  had  realized  a  larger  sum  than  had  been  paid  for 
the  Byshworth  estate,  the  executors  of  Edward  Ferrand  ought,  in 
any  event,  to  account,  in  this  suit,  for  the  excess  so  produced. 

The  bill  stated,  that,  at  various  times  since  the  death  of  the 
testator,  timber  growing  upon  the  estate  had  been  blown  down  and 
severed  by  high  winds  and  storms,  and  that  the  same  belonged 
to  tVie  person  for  the  time  being  entitled  to  a  vested  estate  tail 
in  remainder ;  and  that  Edward  Ferrand,  and  also  8arah,  the 
defendant,  worked  the  quarries  and  lime  works  on  the  estate,  and 
received  large  sums  in  respect  of  lime  and  other  stone  and  rock, 
and  opened  and  worked  mines  of  coal  and  other  minerals  which 
were  not  open  in  the  lifetime  of  the  testator,  and  had  realized  large 
sums  of  money  therefrom. 
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The  bill  prayed  that  the  trusts  of  the  will,  so  far  as  they     Feuuand 

remained  to  be  performed,  might  be  carried  into  execution  under      wilson. 

the  direction  of  the  Court ;  and  that  it  might  be  declared  that  the 

trustees  were  bound  to  have  accumulated  the  surplus  of  the  rents 

and  profits,  and  produce  of  the  timber,  during  the  continuance  of 

the   term,  until  a  fund  was  raised  sufficient  for  the  payment  of 

all  the  expenses,  debts,  legacies,  annuities,  and  costs,  or  until  the 

term  had  expired  by  effluxion  of  time ;  and  that  it  might  be  declared, 

that,  after  the  end  or  other  sooner  determination  of  the  said  term, 

the  said  trustees  ought,  after  providing  for  the  annuities  and  sums 

of  money  (if  any)  which  were  not  satisfied,  or  a  fund  sufficient  for 

which  was  not  raised  under  the  trusts  of  the  term,  to  have  applied 

the  entire  monies  realized  by  the  sale  of  timber  in  the  purchase  of 

other  estates,  to  be  settled  to  the  same  uses  as  the  devised  estates. 

The  bill  then  prayed  that  accounts  might  be  taken  of  the  *accumu-      [  *3n()  ] 

lations,  which  ought  to  have  taken  place  on  the  footing  of  such 

declaration,  and  that  the  estates  of  the  trustees  might  be  decreed 

to  make  good  the  same.    The  bill  also  prayed  that  an  account 

might  be  taken  of  the  monies  received  by  the  trustees  for  the  sale 

of  timber  felled  by  them  after  the  end  or  determination  of  the  term, 

and  of  their  application  and  investment  thereof,  and,  if  any  part 

thereof  had  not  been  duly  invested  and  applied,  that  the  estates  of 

the  trustees  might  make  good  the  deficiency ;  and  that  the  estate  of 

Edward  Ferrand,  and  the  defendant  Sarah,  might  also  be  held 

liable  for  the  rents  and  profits,  and  produce  of  the  timber,  during 

the  term,  and  for  the  timber  after  the  determination  of  the  term, 

80  far  as  they  had  applied  the  same  to  their  own  use,  contrary  to 

the  trusts  of  the  will;  and  that  the  produce  of  the  windfalls  of 

timber  since  the  death  of  G.  D.  Gharlewood  might  be  accounted 

for,  and  paid  to  the  plaintiff  with  interest.     The  bill  prayed  that 

the  exchange  might  be  declared  not  to  be  a  due  exercise  of  the 

power  vested  in  Edward  Ferrand,  and  that  it  might  be  ascertained 

in  whom  the  Bradford  and  Keighly  estates  were  vested,  and,  if  they 

could  not  be  re-conveyed,  that  the  estate  of  Edward  Ferrand,  and, 

if  necessary,  all  parties  to  the  exchange,  might  be  decreed  to  make 

good  the  loss.      The  bill  also  prayed  that  the  estate  of  Edward 

Ferrand,  and  the  defendant  Sarah,  respectively,  might  be  decreed 

to  account  for  and  pay  to  the  plaintiff  the  monies  realised  by  them 

from  the  lime  and  stone  rocks  and  quarries,  and  from  the  mines 

and  veins  of  coal  and  other  minerals,  gotten  and  sold  from  mines 

or  veins  opened  after  the  death  of  the  testator.    And  the  bill  prayed 
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Febband     an  injunction  to  restrain  the  defendant  Sarah  from  getting  lime  or 

Wii^oN.      stone  from  the  rocks  and  quarries,  except  for  repairs,  and  from 

.    getting  coal  or  other  minerals  from  such  newly-opened  mines  or 

veins  of  coal  or  other  minerals. 

[  361  ]  The  facts  of  the  case,  for  the  purposes  of  the  hearing,  were 

scarcely  in    dispute.     The    defendants    did  not  admit  that  tbe 

directions  and  trusts  of  the  will  had  not  been  fully  executed,  or 

that  anything  had  been  done  which  was  not  justiiGied  thereby  ;  and 

the  questions  turned  chiefly  on  points  of  law. 

Mr.  RoU  and  Mr.  lioundeU  Paliner,  for  the  plaintiff. 

Mr.  G.  Turner^  Mr.  Romilly,  and  Mr.  Tlioinus  Turnery  for  the 
executors  of  Edward  Ferrand. 

Mr.  Tinney  and  Mr.  Dickinson,  for  6.  Wilson,  and  the  other 
executor  of  D.  Wilson,  the  last  survivor  of  the  trustees. 

Mr.  Serjt.  Clarke  and  Mr.  Bichner,  for  the  personal  repre- 
sentatives of  the  executors  of  Staveley. 

Mr.  Lee,  for  the  representative  of  Holden. 

Mr.  Kenyan  Parker  and  Mr.  Bacon,  for  Sarah  Ferrand. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  the  timber  cut 
by  the  trustees  during  the  first  twenty-one  years,  or  so  long  as  the 
term  lasted,  ought  to  be  deemed  to  have  been  cut  in  performance 
of  the  trusts  of  the  term,  and  ought  to  be  accounted  for  by  the 
trustees,  and  dealt  with  in  compliance  with  those  trusts ;  but  that, 
if  the  trustees  had  not  acted  upon,  and  their  acts  could  not  be 
attributed  to,  the  trusts  of  the  term,  they  must  then  have  acted 
under  the  general  power  given  them  in  the  will,  and  therefore,  as 
well  during  as  after  the  determination  of  the  term,  they  were,  as 
trustees,  bound  to  account  for  their  receipts  in  respect  of  the  timber 
[  *a62  ]  *which  they  had  caused  to  be  cut  and  sold  from  the  estate  under 
such  power.  This  was  not  a  provision  for  accumulation ;  it  was  not 
taking  the  fruits  of  an  estate,  suspending  the  right  to  their  enjoy- 
ment, and  adding  those  fruits  to  the  coiyus  of  the  estate  itself. 
Timber  was  not  the  produce  of  an  estate  in  the  sense  of  annaal 
increase  ;  it  was  a  part  of  the  inheritance  ;  and  the  provision  for  its 
investment  in  this  will  was  nothing  more  than  a  transmutation  of 
part  of  the  inheritance  from  one  shape  to  another ;  not  taking  it 
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out  of  the  use  of  the  tenant  in  tail,  but  bringing  it  into  a  state  of  Ferband 
investment  more  profitable  both  for  the  tenant  in  possession  and  Wi^ok. 
him  in  remainder.  *  *  The  power  in  the  trustees  was  in  no 
respect  repugnant  to  the  estate  tail ;  it  did  not  interfere  with  or 
impede  its  barrable  quality,  nor  prevent  the  tenant  in  tail  from 
acquiring  Lis  entire  dominion  over  the  estate  at  the  proper  time. 
The  will,  moreover,  must  be  construed  as  directing  that  the  power 
of  the  trustees  should  be  executed  with  the  consent  of  the  beneficial 
owner,  for  the  investment  must  be  made  with  such  consent.  Even 
if  it  should  be  considered  that  the  power  could  not  be  sustained  to 
the  extent  to  which  it  was  framed,  still  it  was  good  within  the  limits 
allowed  by  the  rule  of  law,  and  the  Court  would  apportion  the  pro- 
vision, so  that  it  might  be  held  *invalid  only  for  the  excess.     *     »     *       [  ♦363  ] 

On  the  part  of  the  defendants,  it  was  contended,  that  the  trusts 
of  the  term  were  created  to  provide  for  the  possible  deficiency  of  the 
personal  estate  to  answer  the  charges  thereon ;  and,  inasmuch  as 
the  personal  estate  was  sufficient  to  pay  the  funeral  and  testamentary 
expenses,  debts  and  legacies,  and  as  the  tenant  for  life  took  the  real 
estate,  subject  to  the  current  annuities,  no  occasion  had  arisen  for 
calling  the  term  in  aid.  That,  whatever  the  fact  might  be,  as  to 
the  belief,  under  which  the  trustees  had  acted,  of  their  authorities 
under  the  power,  yet  the  power  was  void  in  law,  as,  if  not  a  new 
device  to  evade  the  operation  of  the  rule  against  perpetuities,  yet, 
at  least,  a  form  of  limitation  unadvisedly  or  incautiously  introduced, 
and  liable  to  the  objections  against  which  that  rule  is  designed  to 
guard.  It  would  abridge  the  right  of  the  tenant  in  tail  during  his 
infancy,  and  might  operate  to  take  out  of  the  reach  of  immediate 
enjoyment  a  part  of  the  produce  of  the  estate,  of  which,  whoever 
might  be  entitled  to  the  ultimate  benefit  of  the  limitation,  the  law 
gave  the  present  use ;  and  this  enjoyment  it  might  postpone  for  an 
indefinite  period,  perhaps  for  centuries.  But  the  power  was  not 
even  confined  to  the  estate  tail ;  it  was  to  endure  "  until  some  person 
entitled  in  possession  to  an  estate  tail,  or  some  greater  estate,  of 
and  in  the  said  manors  and  premises,  under  or  by  virtue  of  the  will, 
shoald  attain  the  age  of  twenty-one  years."  If,  therefore,  a  party 
became  entitled  to  the  estate  in  fee  under  the  will,  the  fee  would  be 
subject  to  the  power,  if  the  power  could  be  sustained.  *  *  The  [  364  ] 
cases  in  which  the  Court  would  apportion  such  a  power,  so  as  to 
give  it  a  limited  operation,  were  cases  in  which,  before  the  Thellusson 
Act,  the  provision  for  accumulation  would  have  been  good,  and 
where,  by  that  Act,  the  accumulation  was  restricted  in  extent ;  but, 
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where  the  provision  woald  have  been  void  in  law,  before  the  passing 
of  that  Act,  there  could  be  now  no  apportionment  so  as  to  make  it 
partially  effectual.  The  power  being  void,  the  plaintiff  had  no  claim, 
under  the  trusts  of  the  will,  to  the  money  produced  by  the  sale  oi 
*the  timber.  The  right,  whether  in  the  plaintiff  or  in  the  heir-at-law 
of  the  testator,  was  a  purely  legal  right,  and  must  be  enforced  a( 
law.  If  it  was  said  that  the  trustees  were  estopped  by  their  own 
acts  from  contending  that  they  were  not  trustees  of  the  money  pro- 
duced by  the  timber,  the  acts  referred  to  must  be  taken  altogether, 
not  some  of  them  taken  and  others  rejected.  The  plaintiff  must,  m 
that  supposition,  be  content  to  take  the  land  which  the  trustees  had 
purchased  as  representing  the  monies  which  they  had  received,  and 
was  precluded  from  requiring  more.  In  truth,  however,  the  term 
"  estoppel,"  and  the  consequences  sought  to  be  drawn  from  it,  were 
wholly  inapplicable  to  acts  done  under  an  erroneous  condnsioD 
of  law,  in  a  supposed  fiduciary  character,  without  any  beneficial 
interest  to  be  affected  by  them. 

[On  the  question  of  the  validity  of  the  power,  The  Duke 
of  Marlharovgh  v.  Earl  Oodolphin  {l)y  Ware  v.  PolhiU(2),  Lord 
Southampton  v.  Marquis  of  Hertford  (8),  Marshall  v.  HoUoway  (4), 
Boyce  v.  Harming  (6),  Biddle  v.  Perkins  (6),  Waring  v.  Coventry  (7), 
Woodv.  White  (8),  Ibbetson  wlbbetson  (9),  Kerv.LordDungannon  (lo), 
and  other  cases  were  cited ;  and,  on  the  general  question  of  the 
right  of  the  plaintiff  to  an  account  of  the  timber  felled  in  the  life- 
time of  Edward  Ferrand,  Thomas  v.  Sorrell  (ii),  Pigot  v.  BuUock  (12), 
ScoreU  v.  Boxall  (18),  Tooker  v.  Annesley  (14),  Waldo  v.  Waldo  (is), 
Muskett  V.  HiU  (16),  and  other  cases  were  cited.] 

On  the  questions  of  the  legality  of  the  exchange,  and  of  the  legal 
or  equitable  right  to  relief,  if  the  plaintiff  had  such  right,  and  of  the 
nature  of  the  relief,  and  the  time  and  mode  of  ascertaining  it, 
the  following  cases  were  mentioned :  [Hall  v.  HaUett  (17),  PuUeney  v. 
Warren  (is),  lAoyd  v.  Johnes  (19),  Morilock  v.  BuUer  (20),  McQueen  v. 


(1)  1  Eden,  404. 

(2)  8  K.  E.  144  (11  Ves.  2o7). 

(3)  13R.  B.  18(2V.  &B.  64). 

(4)  19  R.  B.  94  (2  Swaust.  432). 
(6)  37  B.  B.  728  (2  Or.  &  J.  334). 

(6)  See  33  B.  B.  103  (4  Sim.  135). 

(7)  36  B.  B.  318  (1  My.  &  K.  249). 

(8)  48  B.  B.  152  (4  My.  &  Or.  460). 

(9)  51  B.  B.  304  (10  Sim.  495;  S.  C\ 
6  My.  &  Cr.  26). 

(10)  58  B.  B.  303  (1  Dr.  &  War.  509). 


(11)  Vaugk  351. 

(12)  2  B.  B.  148  (1  Ves.  Jr.  479,  484). 

(13)  30  B.  B,  807  (1  Y.  &  J.  396). 

(14)  53  B.  B.  64  (5  Sim.  235). 

(15)  40  B.  B.  134  (7  Sim.  261). 

(16)  50  B.  B.  832  (7  Scott,  854). 

(17)  1  B.  B,  3  (1  Cox,  134). 

(18)  5  B.  B.  22(5  (6  Ves.  73). 

(19)  7  B.  B.  147  (9  Ves.  37), 

(20)  7  B.  B.  417  (10  Ves.  292.  308). 
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Farquhar  (i),   Domford   v.   Domford  (2),   Hmvard  v.    Ducane  (8),      Fbrrand 
G rover  v.  Hugell  (4),  Bennett  v.  CoUey  (6),  Attorney 'Oeneral  v.  £a«t       Wilson. 
Retford  (6),  Greenlaw  v.  JiTin^  (7),  Brydges  v.  BranfiU  (8),  Turner  v. 
rrelat«?ney  (9).] 

The  Vicb-Chancbllor  [after  expreBsing  his  opinion  that  the  trustees       ^^i^*'  8. 
of  the  term  were  not  accoantable  in  that  capacity  for  the  pro-       p  s^jg  j 
ceeds  of  any  timber  since  the  timber  was  not  required  or  cut  for 
the  purposes  of  the  term,  said]  : 

I  proceed  to  consider  whether  the  power  to  the  executors  to  cut       [  ^'^^  3 
timber  for  the  purposes  of  settlement  is  good  as  a  whole ;  that  is  to 
say,  good  to  the  full  extent  to  which  it  is  given. 

In  considering  this  question,  I  shall  first  suppose  the  timber  to 
stand  on  the  same  footing  as  annual  rents  and  profits,  and  that  the 
authority  given  to  the  trustees  to  cut  the  timber  for  the  purposes  of 
settlement  is  imperative.  In  that  view  of  the  case,  my  opinion  is, 
that  the  power  cannot  be  sustained  to  the  extent  to  which  it  is 
given.  It  is  a  power  in  trust  to  receive  and  invest  the  annual 
rents,  issues,  and  profits  of  the  estate,  until  a  tenant  in  tail  should 
attain  the  age  of  twenty-one  years — an  event  which  might  not  occur 
for  ages — perhaps,  never. 

The  next  question,  then,  is,  whether  I  am  right  in  considering 
the  timber  for  the  purposes  of  this  suit  as  standing  on  the  same 
footing  as  ordinary  rents  and  profits.  It  was  said  for  the  plaintiff, 
that  timber  growing  on  an  estate  was  part  of  the  inheritance,  and 
that,  owing  to  the  slowness  of  its  growth,  it  could  not  be  considered 
ill  the  light  of  ordinary  rents  and  profits — and  for  some  purposes, 
and  in  some  sense,  these  propositions  may  both  be  trae.  But  the 
argument  which  requires  me  to  treat  the  timber  otherwise  than  as 
rents  and  profits,  for  the  purposes  of  this  suit,  appears  to  proceed 
open  a  fallacy.  Timber  upon  parts  of  an  estate  must,  for  the 
present  purpose,  be  considered  and  treated  in  the  same  way  as  it 
would  be  in  the  case  of  a  timber  estate.  Now,  it  could  not,  I  appre- 
hend, be  effectually  argued  that  the  rents  and  profits  of  a  timber 
estate,  being  let  on  lease,  could  be  made  the  subject  of  accumulation, 
or  of  remote  settlement,  to  which  the  rents  *of  an  ordinary  estate  [  *374  ] 
could  not  be  subjected ;  and  if  that  may  be  assumed,  it  is  difScult 

(1)  8  B.  B.  212  (11  Ves.  467).  (6)  39  B.  B.  124  (2  My.  &  K.  35). 

(2)  8  B.  B.  216  (12  Ves.  127).  (7)  52  B.  B.  21  (3  Beav.  49,  61). 

(3)  23  B.  R  190  (T.  &  B.  81).  (8)  56  B.  B.  71  (12  Sim.  369). 
^4)  27  B.  E.  103  (3  Rufls.  428).  (9)  56  B.  B.  4  (12  Sim.  49). 

<  5)  3d  B.  U.  135  (5  Sim.  181). 
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Ferrand  to  understand  why  the  circumstance  that  the  owner  is  his  own 
Wilson,  farmer  should  make  a  difference.  The  fallacy  is  in  applying  to 
a  timber  estate  observations  which  apply  only  (if,  indeed »  in  lav 
they  do  apply)  to  a  single  tree.  The  owner  of  a  timber  estate  buys 
it  with  reference  to  an  annual  return,  as  much  as  he  does  an  estate 
not  having  tim1)er  on  it.  He  can  tell  what  rent  by  the  year  he  gets 
from  his  woods  with  as  much  exactness  as  from  any  other  part  of 
his  estate.  If  I  were  to  admit  that  timber  was  not  to  be  regarded 
as  the  other  profits  of  a  settled  estate  upon  the  ground  only  of  the 
slowness  of  its  growth,  it  would  not  be  easy  to  avoid  the  application 
of  the  same  reasoning  to  underwood.  Underwood  is  not  cut  annually 
from  the  same  stool.  The  average  cutting  from  one  stool  is  once 
only  in  twelve  or  fourteen  years.  The  argument  supposes  that 
nothing  is  to  be  regarded  in  the  light  of  profits  of  a  landed  estate 
except  what  is  gathered  annually ;  and,  if  that  argument  were  to 
be  admitted,  it  would  go  far  to  take  all  timber  estates,  and,  as  a 
consequence,  all  timber,  out  of  the  rules  of  law  against  perpetuities. 
If,  however,  I  am  wrong  in  considering  timber  in  the  same  light 
as  annual  rents  and  profits — if,  as  the  plaintiff  contends,  timber, 
until  actually  severed,  should  be  considered  parcel  of  the  inheritance 
— my  conclusion  would  be  the  same.  For,  clearly,  it  is  as  parcel  of 
the  inheritance  distinguishable  from  the  rest  of  the  inheritance  in 
this  respect — that  it  is  alienable  during  the  infancy  of  the  tenant  in 
tail,  which  the  corpus  of  the  estate  is  not.  The  law,  which  admits 
of  a  strict  settlement,  admits  that  the  corpus  of  the  estate  may  be 
inalienable  for  centuries,  by  reason  of  disabilities  which  the  law 
[  *S75  ]  imposes.  But  it  is  another  question  whether  the  ^settlor  may 
superadd  a  disability,  by  making  that  also  inalienable  for  centuries, 
the  enjoyment  of  which  by  law  is  not  suspended  for  an  hour.  It  is 
material,  in  considering  questions  like  these,  to  bear  in  mind,  that, 
although,  by  force  of  a  strict  settlement,  which  the  law  allows,  the 
corpus  of  an  estate  may  be  rendered  inalienable  for  an  indefinite 
time,  the  rents  and  profits  are  in  a  course  of  uninterrupted  enjoy- 
ment and  distribution  as  part  of  the  personal  estate  of  the  tenant 
in  tail,  though  an  infant ;  and  this  observation  applies  as  well  to 
the  timber  growing  on  the  estate  of  an  infant  tenant  in  tail,  as  to 
the  other  profits  of  the  estate.  To  sustain  this  timber  trust  to  the 
full  extent  would  be  to  allow  a  party,  by  his  own  act,  to  make  that 
inalienable  for  ages  which  by  law  is  alienable  notwithstanding 
infancy.  I  think  the  case  of  Ware  v.  Polhill  (i)  and  the  principles 
(1)  8£.  B.  144(liyes.  257). 
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aid  down  in  Ibbetson  v.  Ibbetson  require  this  decision  from  me,  Frhband 
dthout  calling  in  aid  the  observation,  that  the  tenant  in  tail  cannot  wilsok. 
be  restrained  from  committing  waste :  Dm  Arc  of  Marlbm-otufh  v.  Earl 
Godolphin  (i) ;  and  without  reference  to  the  argument,  that  the  trust 
in  this  case  is,  in  effect,  a  trust  for  accumulation.  If,  then,  I  am 
to  consider  the  power  to  the  executors  to  cut  timber  for  the  purposes 
of  settlement  as  imperative — as  a  trust  which  this  Court  would 
enforce  in  derogation  of  the  right  of  the  tenant  in  tail  to  cut  timber 
during  infancy — ^my  opinion  is  against  the  power  to  the  extent  to 
which  it  is  given. 

The  next  question,  then,  is,  whether  I  am  right  in  regarding  the 

power  to  cut  the  timber  for  purposes  of  settlement  as  imperative, 

and  whether  a  merely  permissive  power  to  do  so  would  make  any 

difference  in  the  argument.     I  notice  this,  because  (upon  the  wording 

of  this  will)  there  might  be  ground  for  contending  that  the  *power       [  *376  ] 

to  cat  timber  for  the  purposes  of  the  term  is  distinguishable  from 

the  power  to  cut  timber  for  the  purposes  of  settlement — the  former 

being  in  terms  imperative,  the  latter  (in  terms  perhaps)  permissive 

only.    Now,  a  merely  permissive  power  in  the  executors  might  not 

necessarily  prevent  an  infant  tenant  in  tail  from  cutting  timber  by 

bis  guardian.   The  power  in  the  executors  might  be  subordinate  to  the 

right  of  the  infant  tenant  in  tail ;  and,  if  it  could  be  made  out  that 

the  right  of  the  infant  tenant  in  tail  to  cut  timber  was  in  no  respect 

restrained  by  the  power  in  the  trustees — that  the  trustees  could  cut 

aach  timber  only  as  the  infant  tenant  in  tail  elected  to  leave — the 

argument  might  be,  that  the  power  of  the  trustees  was  a  power  to 

cut  with  consent  only;  in  which  view  of  the  case,  an  argument 

might  be  raised  in  favour  of  the  power.    That  is  not  the  case  made 

by  this  bill — nor  did  the  argument  at  the  Bar  go  that  length — nor 

do  I  think  the  will  admits  of  that  construction.     The  right  of  the 

executors,  to  say  the  least  of  it,  is  concurrent  with  that  of  the  infant, 

And  if  (as  was  argued)  the  Court  of  Chancery  would  adjust  the 

concurrent  rights,   in   case  they  should  become  conflicting,  the 

observation  would  remain,  that,  to  whatever  extent  the  rights  of 

the  executors  was  established  at  the  expense  of  the  tenant  in  tail, 

U)  that  extent  the  objections  already  pointed  out  would  apply  to  the 

^&se.    My  opinion  is,  that  the  timber  trust  cannot  be  sustained  lo 

the  full  extent  to  which  it  goes,  and,  consequently,  that  it  must  fail 

altogether,  unless  I  am  at  liberty  to  model  it. 

Am  I,  then,  at  liberty  to  apportion  this  power,  so  as  to  sustain  it 

(1)  1  Eden,  404. 
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Ferrakd  in  any  measure?  Some  points  bearing  upon  this  question  are 
Wilson,  settled  both  by  authority  and  principle.  If  an  estate  be  limited  by 
will,  so  that  by  possibility  it  may  not  take  e£fect  until  a  period  more 
[  *377  ]  remote  from  the  ^testator's  death  than  the  law  allows — or,  if  an 
attempt  be  made  to  sever  the  rents  and  profits  from  the  legal 
ownership  of  an  estate  for  a  time  that  may  extend  beyond  &e 
period  allowed  for  executory  devises,  or  trusts  for  accumulation, 
and  to  give  them  to  a  person  who  may  not  come  into  existence 
until  after  that  period — the  limitation  is  void :  Ware  v.  PolhiUii), 
Lard  Southampton  v.  Marquis  of  Hertford  {2),Mar8hally.  HoUcway  (s), 
Ibbetson  v.  Ibbetson  (4).  And,  if  in  such  cases  the  will  of  the  testator 
resolves  itself  into  a  single  intention  that  a  particular  act  shall  be 
done,  or  a  particular  limitation  shall  take  effect,  at  a  period  which 
possibly  may  be  more  remote  than  the  law  allows,  in  favour  of  a 
party  designated,  it  is  obvious  that  the  Court  may  not  be  able  to 
model  the  power,  and  at  the  same  time  give  effect  even  in  part 
to  the  actual  intention  of  the  testator,  and  the  limitation  may 
necessarily  be  void  in  toto.  But  I  cannot  see  why  such  cases 
are  to  furnish  a  rule  for  other  cases  in  which,  at  the  death  of  the 
testator,  the  state  of  parties  is  such,  that  some,  at  least,  of  the 
estates  given  by  his  will  may  be  supported,  though  others  may  be 
too  remote.  Thus,  in  the  case  of  Lord  Southampton  v.  Marquis  of 
Hertford,  an  attempt  was  made  to  accumulate  the  rents  and  profits 
of  an  estate,  for  the  benefit  of  a  party  who  by  possibility  might  not 
have  come  into  existence  for  ages.  Now,  it  is  admitted  on  all 
hands,  that  the  validity  of  the  limitations  in  a  will  must  be  deter- 
mined at  the  death  of  the  testator,  and  not  by  events ;  and  upon 
that  principle  the  power  in  that  case  could  not  be  sustained  to  the 
extent  to  which  it  was  given.  It  was  therefore  wholly  void,  unless 
it  could  be  modelled.  But,  could  it  be  modelled  so  as  to  preserve 
[  *878  ]  even  partially  the  intention  of  the  testator  ?  If  *the  Court  had 
sustained  the  accumulation  for  a  period  allowed  by  law,  for  what 
purpose  could  it  have  done  so  ?  The  trust  of  this  limited  accumula- 
tion would  have  been  void,  on  the  ground  that  it  was  given  to  a 
person  who  by  possibility  might  not  be  born  for  ages.  The  objection 
to  such  a  trust  of  the  limited  accumulation  was  the  same  as  that 
of  the  whole  accumulation  directed  by  the  will,  and  the  Court, 
therefore,  by  stopping  the  accumulation  at  any  given  point,  would 

(1)  8  E.  E.  144  (11  Ves.  257).        (4)  51  E.  E.  304  (10  Sim.  496 ;  5.  C. 

(2)  13  E.  E.  18  (2  V.  &  B.  54).      5  My.  &  Or.  26). 

(3)  19  E.  E.  94  (2  Swanet.  432). 
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not  even  partially  have  advanced  the  intention  of  the  testator ;  the     Fbrband 
whole  was  therefore  necessarily  void.    The  same  observations  occur      wilson. 
upon  Marshall  v.  TloUoway.     Ware  v.  PoUiUl,  I  admit,  requires 
more  explanation ;  but,  as  the  first  tenant  for  life  was  dead  before 
the  question  arose,   the  case  is  not   upon  the  facts  a  decision 
against  the  validity  of  the  power  during  such  first  life  estate.    If 
Lord  Eldon,  in  that  case,  had  said  only  that  the  question,  whether 
the  power  might  not  have  been  exercised  during  the  life  of  Nathaniel 
Polhill,  the  deceased  tenant  for  life,  did  not  arise, — that  he  only 
had  to  decide  whether  it  could  be  exercised  thereafter, — and  that, 
being  of  opinion  it  could  not  be  so  exercised,  he  held  it  void, — that 
ease  would  have  presented  comparatively  little  di£Sculty.    But  that 
is  not  Lord  Eldon's  language.     On  the  third  occasion  of  his 
mentioning   the  case,  he  says  (i),  ''Upon  further  consideration 
as  to  the  leasehold  estate,  I  think  that  power  of  sale  is  void,  for 
it  may  travel  through  minorities  for  two  centuries.    And  if  it  is 
bad  to  the  extent  to  which  it  is  given,  you  cannot  model  it  to  make 
it  good.    I  think  the  soundest  ground  is  that  the  power  is  bad." 
The  difficulty  arises  out  of  the  words   used,  and  not,  perhaps, 
necessarily  out  of  the  facts  of  that  case.     If  the  effect  of  Lord 
Eldon's  language  might  be  reduced  *  within  the  exigencies  of  the       [  '379  ] 
case  before  him,  and  if  that  language  had  not  commonly  received 
(in  the  case  of  powers)  a  construction  co-extensive  with  the  full 
meaning  of  Lord  Eldon's  words,  abstracted  from  the  facts  of  the 
case,  I  should  have  thought  that  an  apportionment  of  the  power  in 
this  case  woold  not  conflict  with  Ware  v.  Polhill.     The  case  of  Ware 
V.  Polhill  may  be  thus  explained.    If  the  power  of  sale  had  not 
been  given,  Nathaniel,  the  infant  tenant  in  tail,  would  have  taken 
absolutely :  also,  if  the  power  had  been  confined  to  his  minority, 
bis  interest  would  have  been  absolute,  subject  only  to  the  dis- 
cretionary power  in  the  trustees  to  sell ;  and,  as  that  discretionary 
power  was  not  exercised  in  his  lifetime,  his  interest  became  absolute 
at  his  death.     If,  therefore,  in  Ware  v.  Polhill,  Lord  Eldon  was  of 
opinion  that,  at  the  death  of  the  testator,  the  power  could  not  be 
good  beyond  Nathaniel  (the  deceased  tenant  for  life),  his  decision 
in  favour  of  the  absolute  interest  of  Nathaniel  (the  deceased  tenant 
in  tail)  in  the  leaseholds  must  have  been  the  same,  whether  the 
power  was  void  from  the  beginning,  or  void  only  so  far  as  it  extended 
beyond  Nathaniel,  the  tenant  for  life.     Ibbetaon  v.  Ibbetaon  falls 

(1)  As  to  this  didwn,  which  cannot  now  be  maintained,  see  8  B.  B.  144,  n. 
-O.A.S. 
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Fkrrakd  within  the  like  observation.  Sir  Charles  Ibbetson,  the  first  tenant 
Wilson,  for  life,  was  dead :  the  Vice-Chancbllor  of  England  expressly 
saved  the  question,  whether  the  bequest  might  not  have  been  good 
during  the  life  of  Sir  Charles  Ibbetson ;  and  there  is  nothing  in 
Lord  Cottbnham's  judgment  on  the  appeal  inconsistent  with  the 
validity  of  the  limitation  for  the  life  of  Sir  Charles.  And  I  cannot 
but  think,  that,  consistently  with  those  cases,  a  trust  like  that  in 
question  in  the  present  case, — a  trust  to  be  carried  out  by  successive 
acts,  to  be  done  from  day  to  day,  each  of  which,  as  far  as  it  goes, 
is  an  exact  fulfilment  of  the  testator's  intention,  both  as  to  the 
thing  to  be  done,  and  the  party  to  be  benefited, — is  a  trust  which 
may,  perhaps,  be  executed  within  the  limits  of  a  life  estate  com- 
[  '380  ]  mencing  at  the  ♦death  of  the  testator,  though  void  for  the  excess. 
The  principle  involved  in  the  cases  I  have  referred  to  appears  to 
me  only  to  have  decided  that  a  power  shall  not  be  modelled,  when 
by  so  doing  the  intention  cannot  even  partially  be  effected.  I  think 
the  case  I  have  suggested  would  be  more  properly  assimilated  to 
the  cases  under  the  Thellusson  Act,  or  to  devises  of  estates,  the 
earlier  of  which  are  good  at  the  death  of  the  testator,  and  the  more 
remote  only  void  for  remoteness,  than  to  the  cases  above  cited. 
Why  should  not  Courts  of  justice  apply  the  general  directions  in 
a  will  to  the  circumstances  of  the  case,  as  they  exist  at  the  death 
of  the  testator,  in  the  same  manner  as  he  might  have  himself 
specifically  applied  them  to  the  same  circumstances, — sustaining 
those  directions  which  he  might  lawfully  have  given  ? 

If  these  observations,  in  favour  of  modelling  a  power  like  the 
power  in  question,  deserve  any  attention,  the  plaintiff  may  by 
possibility  obtain  some  benefit  from  them  elsewhere.  But  the 
proposition  that  a  power,  (the  language  of  Lord  Eldon,  in  Ware  v. 
Polhill,  is  confined  to  that)  tending  to  a  perpetuity,  and  which 
cannot  be  sustained  to  the  full  extent,  is  void  in  toto,  and  cannot 
be  modelled,  has  so  often  been  stated,  without  reference  to  the 
distinction  which  I  have  pointed  out,  that  I  do  not  think  I  ought  in 
this  place  to  do  otherwise  than  follow  the  language  of  Lord  Eldon,  in 
the  concluding  passage  of  his  judgment  in  Ware  v.  Polhill,  although 
that  language  appears  to  me  to  have  been  more  extensive  than  the 
facts  of  the  case  required. 

With  respect  to  the  other  cases,  Boyce  v.  Harming  (i)  for  example, 

which  are  said  to  conflict  with  Lord  Eldon's  decision  in  Wart  v. 

r  *38i  1       Polhill,  it  is  sufficient  to  *refer  to  the  instances  of   unrestricted 

(1)  37  B.  B.  728  (2  Gr.  &  J.  334). 
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powers  of  sale  and  exchange  which  have  been  held  to  be  good     Fbrrand 

within  certain  periods,  without  deciding  whether  they  are  good  for      wilson. 

all  time.    A  decision  that  sach  powers  are  good  for  a  limited  time, 

and  bad  for  the  excess,  might  appear  to  be  an  authority  for  the 

plaintiff  in  this  case ;   but,  without  such  a  decision,  the  cases  do 

not  help  him,  even  in  form.     A  decision  that  such  general  powers 

are  good  for  all  time  would  destroy  altogether  the  inference  the 

plaintiff  has  drawn.     But,  with   respect  to  powers  of  sale  and 

exchange,  leasing,  and  other  like  powers,  it  is  by  no  means  clear 

that  they  are  analogous  to  cases  like  the  present.     The  reasoning 

upon  them  has  distinguished  them  from  cases  like  the  present,  in 

which   the  attempt  of  the  testator  is  to  withdraw  from   present 

enjoyment  the  profits  of   or  interest  in  land,  which,  but  for  the 

power  objected  to,  would  be  alienable,  notwithstanding  the  strict 

settlement  of  the  corpus  of  the  estate,  inasmuch  as  powers  of  sale 

and  exchange,  leasing,  and  the  like,  do  not  tend  to  perpetuities.     It 

has  been  said,  indeed,  that  they  relax  the  restraint  which  a  common 

settlement  imposes  ;  and  that  they  are  mere  words  of  management 

of  estates.     If  the  decisions  upon  them  have  proceeded  upon  such 

reasoning,  they  are  not  authorities  for  cases  falling  within  the 

objection  as  to  perpetuities. 

A  final  attempt  to  bring  into  settlement  the  timber  actually  cut 
was  made  upon  the  authority  of  the  cases  of  Tooker  v.  Annesley  (i), 
and  Waldo  v.  Wnldo  (2).  I  have  repeatedly  made  orders  in  the 
form  of  the  order  in  the  former  case.  But  I  have  done  so  upon  the 
assumption  that  that  order  applied  only  to  two  species  of  timber — 
namely,  timber  in  a  state  of  decay,  and  timber  which  *would  be  [  *H8'i  J 
prejudicial  to  other  trees,  in  both  of  which  cases  it  would  be  for  the 
benefit  of  all  parties  to  have  the  timber  felled  and  sold.  If  the 
order  means  more  than  that,  it  does  more  than  the  course  of  the 
Court  warrants:  Waldo  v.  Waido  purports  to  go  no  farther  in 
principle.  I  disclaim  all  right,  in  cases  like  this,  to  do  more  than 
preserve  the  property.  The  Court  does  not  cut  timber  in  such 
cases,  only  because  a  provident  owner  might  do  so :  Husaey  v. 
Hu98ey(2).  In  this  case  the  timber  was  cut  upon  a  totally  different 
principle,  and,  if  the  power  under  which  it  was  cut  be  void,  the 
right  to  it  must  be  found  out  of,  and  not  in,  the  trusts  of  the  will. 

The  question,  then,  is,  to  whom  does  the  Cimber  or  its  proceeds 
belong  ?    If  I  am  to  consider  Edward  Ferrand  as  a  stranger  and 

(1)  53  B.  B.  64  (6  Sim.  235).  (3)  21  E.  B.  275  (5  Madd.  44). 

(2)  40  B.  B.  134  (7  Sim.  261). 
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Febrahd  wrong-doer,  for  a  wrong  has  certainly  been  committed,  and  that  to 
WIL80N.  the  damage  of  the  tenant  in  tail,  the  answer  to  the  qaestion,  I 
apprehend,  is  this — the  timber  cut  before  1817  (the  death  of 
Charlewood)  belonged  to  the  estate  of  Gharlewood,  who  has  dis> 
claimed  upon  the  record.  The  timber  cut  between  1817  and  18S7 
(the  death  of  Edward  Ferrand)  would  be  the  property  of  the 
plainti£f.  But  his  right  to  that  timber,  as  against  Edward  or  his 
estate,  is  a  legal  right ;  and  I  must  either  leave  the  plaintiff  to  his 
remedy  at  law,  or  give  him  relief  here,  subject  to  all  legal  defences 
of  which  the  defendant  might  avail  himself  in  an  action  at  law  with 
respect  to  that  claim ;  and  the  Statute  of  Limitations  would,  I 
apprehend,  be  one  of  those  defences.  But  that  is  a  consideration 
which  I  need  not  pursue;  for,  if  the  plaintiff  has  any  remedj 
against  the  estate  of  Edward,  I  shall  leave  him  to  seek  that  remedy 
at  law.  If,  on  the  other  hand,  I  am  to  consider  the  trustees  as  the 
wrong-doers,  and  also  consider  them  as  strangers,  the  observations 
[  *383  ]  are  the  same  as  I  have  applied  *with  reference  to  the  claim  on  the 
estate  of  Edward.  If,  again,  according  to  Mr.  Turner's  argument, 
founded  upon  the  cases  cited,  I  am  to  consider  the  trustees  as  having 
an  estate  or  interest  in  the  timber  upon  a  void  trust,  the  heir-at- 
law  of  the  testator,  and  not  the  plaintiff,  would  be  entitled  to  all  the 
timber  cut  in  the  lifetime  of  Edward.  For,  upon  that  supposition, 
the  cutting  would  be  lawful,  and  the  trust  alone  would  fail. 

The  plaintiff,  however,  made  another  point  against  the  executors, 
as  a  ground  upon  which  an  account  of  the  timber  cut  in  the  lifetime 
of  Edward,  subsequent  to  Charlewood's  death,  should  be  decreed  in 
this  Court.  The  argument,  as  I  understand  it,  was  this — that  the 
executors  cut  the  timber  in  the  character  of  trustees,  and  that  they 
are  estopped  from  saying  that  they  are  not  trustees  of  the  proceeds 
for  the  rightful  owner  of  those  proceeds.  The  plaintiff — denying 
that  the  executors  had  any  estate  or  interest  in  the  timber,  and 
insisting,  that,  if  the  trust  is  void,  the  power  to  cut  was  void  also— 
says  he  is  such  rightful  owner,  and  that  the  executors  are  bis 
trustees  of  the  proceeds  of  the  timber.  The  effect  of  this  argument, 
if  admissible,  would  be  to  make  the  executors  accountable  in  this 
Court  as  trustees,  and  to  deprive  them  also  of  any  defence  thej 
might  otherwise  have  at  law,  founded  upon  the  Statute  of  Limita- 
tions. Now,  if,  in  this  case,  the  executors  had  any  part  of  the 
proceeds  of  the  timber  in  their  hands,  or  they  had  gained  any 
benefit  themselves,  or  if  their  conduct  were  in  any  degree  impeach- 
able for  fraud,  or  for  anything  but  innocent  mistake,  I  need  scarcely 
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say  I  shoold  be  glad  to  find  I  might  lawfully  avail  myself  of  the     Fbbbamd 
plaintifTs  argament  to  give  him  that  relief  to  which  the  ciroum-      wilbon. 
stances  supposed  might  entitle  him  against  the  executors.    But,  if 
the  case  is  that  the  mistake  under  which  I  now  suppose  the 
executors  to  have  acted  was  an  innocent  mistake, — a  mistake  into 
which  the  plaintiff  *can  scarcely  be  heard  to  say  a  cautious  party       [  *384  ] 
might  not  have  fallen, — ^if  there  has  been  no  profit  either  sought  or 
acquired  by  the  executors,  and  no  fraud  imputable  to  them, — it 
becomes  a  serious  question,  whether  I  ought  (if  I  lawfully  could  do 
so)  to  resort  to  the  doctrine  of  estoppel,  the  benefit  of  which  the 
plaintiff  asks,  for  the  purpose  only  of  depriving  an  innocent  party 
of  a  legal  defence.     This  question  has  led  me  to  consider  whether 
the  argument  for  the  plaintiff  does  not  prove  too  much  ;  or,  rather, 
whether  it  is  possible  to  carry  it  out  in  all  its  legitimate  conse- 
quences.   If  I  am  to  consider  the  executors  as  trustees  by  estoppel 
only,  upon  what  trust  am  I  to  charge  them?     The  trust,  or 
supposed  trust,  upon  which  the  timber  was  cut  was  that  which  I 
have  decided  to  be  void.    How,  then,  am  I  to  deal  with  the 
executors  upon  the  important  question  of  discharge  and  just  allow- 
ance?   I  cannot  deal  with  these  questions  upon  the  footing  of  a 
void  trust ;  and  the  consequences  of  charging  them  as  trustees,  by 
estoppel  only,  would  be,  that  I  must  charge  them  with  all  the 
timber  cut,  without  the  power  of  allowing  them  one  farthing  of 
discharge,  and  that  although  they  should  prove  that  every  portion 
of  it  had  been  applied  in  strict  conformity  with  the  supposed  trust 
upon  which  they  cut  it.    If  the  trust  is  void,  and  if  the  heir-at-law 
has  no  interest  in  the  timber,  the  only  measure  of  the  plaintiff's 
right  is  the  full  value  of  the  timber  cut  since  1817,  and  that  I 
cannot  give  him  in  this  Court  as  matter  of  right,  without  doing 
injustice  to  the  executors,  except  by  giving  him  his  legal  rights, 
subject  to  all  defences  which  the  executors  might  make  at  law. 
I  think  I  am  bound  to  treat  this  part  of  the  case  as  one  in  which  a 
Biranger,  under  an  innocent  but  mistaken  supposition  of  right,  has 
done  a  legal  wrong,  for  which  the  law  has  provided  a  legal  remedy. 
This  would  be  *my  decision,  (no  injunction  being  required),  if  the      [  *886  ] 
transaction  were  recent ;  and  I  think  I  ought  not  to  vary  it  only 
because  time  may  embarrass  the  plaintiff  in  his  remedy  at  law. 

Upon  the  question  concerning  the  exchange,  I  have  never  felt 
any  serious  doubt,  since  my  attention  was  called  to  the  fact,  that 
the  estates  under  this  will  are  legal  estates.  The  plaintiff's  equity 
to  relief  in  respect  of  this  exchange  will  be  found  to  resolve  itself 
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Ferband  into  that  which,  for  the  argument  (i),  I  will  admit  to  be  a  defect  is 
WiLsoK.  the  jurisprudence  of  this  country,  namely,  the  want  of  a  jurisdic- 
tion to  ascertain  and  declare  rights  before  a  party  interested  ha§ 
actually  sustained  damage.  I  mean  not  to  express  any  opinion 
(one  way  or  the  other)  as  to  what  the  plaintiff's  rights  might  have 
been,  if  an  estate  at  law  had  passed  by  the  conveyances ;  or  if 
waste  or  destruction  of  the  property  taken,  or  attempted  to  be 
taken,  out  of  the  settlement  were  elements  in  the  present  case,  b 
such  cases,  the  plaintiff  might  allege  present  disturbance  of  right, 
or  present  injury  to  his  inheritance.  But  what  injury,  legal  or 
equitable,  has  the  plaintiff  necessarily  sustained  in  this  case  ?  The 
estates  being  legal,  and  the  powers  of  exchange  limited  to  exchange 
for  land  of  at  least  equal  value,  if  that  value  was  not  obtained  in 
the  exchange,  the  exchange  is  void,  and  no  estate  passed  by  the 
conveyance  by  which  the  attempt  was  made  to  effectuate  it. 
In  law  and  in  equity,  the  conveyances  are  innocent,  unless  the 
exchange  be  valid.  If  the  plaintiff  has  sustained  no  present  injury, 
what  ground  has  he  for  asking  the  assistance  of  this  Court  in  a 
case  in  which,  ex  concesais,  the  legal  and  equitable  validity  of  the 
execution  of  the  power  to  exchange  depend  upon  the  same  question, 
that  is,  the  comparative  value  of  the  lands  given  and  taken  in 
exchange  ?  It  cannot,  I  admit,  be  denied,  that  the  impracticability 
[  *»86  1  *of  bringing  the  question  of  comparative  value  to  an  immediate 
issue  may  hereafter  involve  the  plaintiff  in  difficulty,  and  perhaps 
in  loss,  but  it  is  also  possible  that  neither  difficulty  nor  loss 
may  occur.  At  all  events,  none  may  occur  to  the  plaintiff.  The 
exchange  was  originally  good  against  those  who  made  it,  and  is 
good  against  those  who,  being  in  possession  of  the  estate,  see  no 
ground  for  questioning  its  validity ;  and  the  plaintiff  may  not  live 
to  become  entitled  to  the  possession.  If  I  were  to  give  relief 
against  Edward's  estate,  founded  upon  the  invalidity  of  the  exchange, 
I  must  give  such  relief  as  the  plaintiff  asked, — namely,  the  full 
value  of  the  lands  given  in  exchange,  although  results  may  show 
that  the  plaintiff,  as  legal  owner  of  the  estate,  has  sustained  no 
injury.  Until  the  parties  in  possession  of  the  estate  which  the 
plaintiff  claims  shall  so  act  as  to  give  him  a  right  to  proceed  against 
them  for  the  protection  of  his  rights,  I  fear  the  plaintiff  must  be 
left  to  the  imperfect  and  unsatisfactory  proceeding  of  a   bill  to 

(1)  The  reading  of  this  passage  is      elliptical,   the  sense  being   "for  the 
**on  argument"  in  Id  L.  J.  Ch.  63;      purpose  of  the  argoment." — ^F,  P. 
but  Hare's  text  seems  right  though 
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perpetuate  testimony  as  to  the  value  of  the  property  at  the  time  of  Ferband 
the  exchange,  or  to  a  bill  in  this  Court  founded  upon  a  more  special  wilson. 
case  than  the  present  record  presents. 

With  respect  to  the  machinery  by  which  the  exchange  was  made, 
I  think  the  observation  sufficient,  that,  as  a  court  of  equity  will 
not  allow  the  form  of  a  transaction  to  cover  a  fraud,  so  neither 
will  it  avoid  a  transaction,  valid  at  law,  only  upon  the  ground  of 
form,  not  that  I  mean  to  express  an  opinion  that  there  was  any- 
thing improper  in  the  form  which  was  resorted  to  in  order  to  give 
legal  validity  to  the  exchange  in  this  case,  provided  justice  was 
done  to  the  estate.  I  think  the  plaintiff  had  not,  at  the  time  this 
bill  was  filed,  any  right  to  the  decree  he  asks  against  Edward 
Ferrand's  estate  in  respect  of  the  exchange. 

This  Court  doth  declare,  that  the  trusts  declared  by  the  will  of  [  ^^87  j 
the  testator  &c.,  concerning  the  timber,  and  wood,  and  underwood 
to  be  felled  and  cut  by  his  executors  &c.,  upon  the  estates  in  &c., 
during  the  term  of  twenty-one  years  therein  mentioned,  and  at  any 
time  afterwards,  until  some  person  entitled  in  possession  to  an 
estate  tail,  or  some  greater  estate,  of  and  in  the  said  estates,  under 
&c.,  shall  attain  the  age  of  twenty-one  years,  and  of  the  monies  to 
arise  by  such  timber,  wood,  and  underwood  respectively,  were  and 
are  void  for  remoteness.  And  it  is  ordered,  that  the  plaintiff's 
bill,  as  against  the  defendants  Emma  Margaret  Slingsby,  William 
Collins,  Ann  Lambert,  and  the  defendants  Charles  Turner  and 
Henry  Charlewood,  the  executors  of  Charles  Benjamin  Charlewood, 
be  dismissedi^  with  costs.  (By  consent  of  the  plaintiff  and  the 
defendant  Sarah  Ferrand,  the  defendants  G.  Wilson  and  W.  W.  C- 
Wilson  (they  not  opposing)  to  pay  to  the  plaintiff  458i.  Is.  Irf., 
part  of  2,7872.  3«.  6d.  in  their  hands,  arising  from  the  sale  of  the 
timber  and  wood,  or  underwood,  cut  from  the  settled  estates  since 
the  death  of  Edward  Ferrand,  without  prejudice  to  any  claim  of 
the  defendant  Sarah  Ferrand  to  so  much  thereof  as  may  have 
arisen  from  underwood.  The  residue  of  the  2,787Z.  8^.  6d.,  after 
deducting  the  charges  of  the  cultivation  &c.  of  the  trustees,  to  be 
paid  into  (3ourt,  the  plaintiff  undertaking  that  any  claim  the  defen- 
dant Sarah  Ferrand  may  establish  in  respect  of  the  underwood 
shall  be  paid  thereout.  Plaintiff  and  defendant  Sarah  Ferrand 
respectively  to  be  at  liberty  to  apply.)  And,  after  the  payments 
hereinbefore  directed  &c.,  it  is  ordered  that  the  plaintiff's  bill  do 
stand  dismissed  out  of  this  Court  as  against  the  said  defendants 
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Fbbbakd     6.  Wilson  and  W.  W.  G.  Wilson,  with  costs.     (By  consent,  the 
Wiusoif.      inquiries  directed  to  be  made  respecting  the  alleged  working  or 
letting  of  quarries  and  newly  opened  mines  by  Edward  Ferrand 
not  to  be  made,  and  the  whole  of  the  bill  to  be  dismissed  against 
the  said  defendants  (the  representatives  of  Edward  Ferrand),  with- 
out costs.)    And  as  to  so  much  of  the  said  bill  as  relates  to  the 
personal  estate  of  the  testator,  and  his  funeral  expenses  and  debte, 
and  the  legacies  and  annuities  given  by  his  bill,  and  to  the  trusts 
of  the  term  thereby  created,  and  the  rents,  issues,  and  profits  of 
the  estates  devised  during  such  term,  and  to  the  trusts  of  timber 
and  timber  monies,  and  to  the  management  of  the  timber  and 
woods  in  &c.,  and  to  the  estates  purchased  with  the  produce  of 
timber  or  wood  under  the  trusts  of  the  said  will,  and  to  the  monies 
received,  or  which,  without  wilful  default,  might  have  been  received 
by  the  trustees  or  trustee  for  the  time  being  from  the  sale  of  timber 
and  wood  previously  to  the  death  of  the  said  Edward  Ferrand,  and 
to  the  application  and  investment  of  such  last-mentioned  monies, 
as  to  all  the  accounts,  and   the   relief   sought  against  the  said 
trustees,  or  their  respective  estates,  in  respect  to  any  of  the  afore- 
said particulars,  and  to  the  exchange  of  the  Bradford  and  Keighlj 
estates  in  &c.,  for  the  Byshworth  estate  in  &c.,  and  to  the  account, 
[  *388  ]      and  all  other  relief  ^sought  against  the  estate  of  the  said  Edward 
Ferrand  in  respect  of  any  of  the  aforesaid  particulars,  it  is  ordered 
that  the  bill,  as  against  the  defendant  Sarah  Ferrand,  be  dismissed, 
with  costs.     Liberty  to  retain  &c.     And  as  to  the  rest  of  the  relief 
sought  by  the  plaintiff's  bill  against  the  said   defendant   Sarah 
Ferrand,  this  Gourt  doth  declare,  that,  under  and  by  virtue  of  the 
will  of  the  said  testator,  the  defendant  Sarah  Ferrand  as  the  tenant 
for  life  in  possession  of  the  settled  estates,  subject  to  the  uses  of 
the  said  will,  was  not  entitled  by  herself,  or  her  lessees  or  tenants, 
to  get  or  take  any  stone  from  any  rocks  or  quarries  upon  any  part 
of  the  said  settled  estate,  except  for  repairs  or  buildings,  or  to  open 
or  work  any  new  mines  of  coals  or  minerals,  which  were  not  opened 
or  worked  at  the  time  of  the  death  of  the  said  testator,  and  that 
the  plaintiff  is  entitled  to  all  the  monies  realised  by  the  said  defen- 
dant Sarah  Ferrand  respectively  within  six  years  before  the  filing 
of  the  bill,  from  or  in  respect  of  any  stone  taken  and  gotten,  or 
any  rents  or  rent  of  rocks  and  quarries  demised  for  working  or 
getting  stone  upon  the  said  settled  estates,  and  also  to  all  the 
monies  realised  by  the  said  defendant  Sarah  Ferrand  within  six 
years  before  the  filing  of  the  bill,  from  or  in  respect  of  coal  and 
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minerals  raised  or  gotten  from  any  new  mine  or  mines  which     Ferband 

were  not  or  was  not  opened  or  worked  at  the  death  of  the  said      wilbon. 

testator,   or  from   and  in  respect  of    any  rents   and   royalties, 

rent  or   royalty,  paid  by  any  persons  or  person  as  lessees  or 

tenants,  lessee  or  tenant,  of  any  such  new  mines  or  mine  under 

any  leases    or  lease    granted  or  tenancy  created    by  the    said 

Edward  Ferrand,  or  the  said  Sarah  Ferrand,  and  also  to  all  the 

monies   received  by  the  said   Sarah  Ferrand  from  the  sale  of 

timber  blown  down  upon  the  said  settled  estates  in  &c.  since 

the  death  of  the  said  Edward  Ferrand ;  and  it  is  ordered,  that 

the  said  defendant  Sarah  Ferrand  do,  within  &c.,  pay  to  the- 

plaintiff  the  balance  in  respect  of  the  sum  of  688Z.  16«.  lid. 

in  her  hands,  arisen  from  timber  blown  down  upon  the  settled 

estates  in  &c.  since  the  death  of  the  said  Edward  Ferrand,  and  of 

the  further  sum  of  5772.  received  by  her  in  respect  of  rents  for  the 

occupation  and  working  of  the  quarries  and  rocks  in  &c.  since  the 

death  of  the  said  Edward  Ferrand,  after  deducting  her  costs  &c. 

(Injunction  to  restrain  the  defendant  from  taking  or  getting  stone 

from  any  quarries  or  rocks,  and  from  opening  any  new  mines  or 

mine  of  coal,  or  other  minerals  or  mineral  not  heretofore  opened 

upon  the  settled  estate.    Inquiry  whether  any  and  what  new  mines 

of  coal,  or  other  minerals,  which  were  not  opened  or  worked  at 

the  time  of  the  death  of  the  testator,  have  been  since  opened  or 

worked  upon  any  and  what  parts  or  part  of  the  settled  estates  for 

the  time  being  subject  to  the  uses  of  the  will,  and  when,  and  by 

whom,  and  under  what  circumstances  such  new  mines  of  coal,  or 

other  mineral,  were  so  opened  or  worked  respectively,  and  whether 

any  and  which  of  such  new  mines  have  or  has  been  worked,  and 

by  whom,  and  whether  any  and  what  rents  or  royalties  have  been 

paid,  *and  to  whom,  in  respect  of  any  and  which  of  such  new  mines,      [  *389  ] 

at  any  and  what  respective  times  or  time  within  the  period  of  six 

years  before  the  filing  of  the  bill ;  and,  if  so,  then  it  is  ordered 

that  the  Master  do  state  under  what  respective  leases  or  lease,  and 

by  whom,  and  when,  and  upon  what  terms  granted,  or  otherwise 

under  what  circumstances  such  new  mines  and  such  new  mine 

have  and  has  been  so  worked,  or  such  rents  and  royalties  have 

been  paid  and  received  respectively  within  such   last-mentioned 

period ;  and  it  is  ordered,  that  the  said  Master  do  state  &c.  the 

grounds  on  which  he  considers  such  mines  respectively  to  be  new 

mines,  which  were  not  opened  or  worked  at  the  time  of  the  death 

of  the   said    testator.     Liberty   to    examine   witnesses   already 

R,R.— voii.  i-xvn.  7 
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Febrand 

r. 
Wilson. 


examined.  Account  of  all  coal  and  other  minerals  raised  and 
gotten  from  such  new  mines  (if  any),  and  sold  by  the  said  defen- 
dant Sarah  Ferrand  at  any  time  during  the  period  of  six  years 
before  the  filing  of  the  bill,  and  of  all  the  monies  received  and 
realised  by  the  said  defendant  Sarah  Ferrand  respectively  within 
the  same  of  any  such  coal  or  other  minerals  raised  and  gotten 
from  such  new  mines,  and  of  all  the  rents  and  royalties  paid  to,  and 
received  by,  or  which  became  so  payable  to  her  respectively  during 
the  same  period  from  any  persons  or  person  being,  or  claiming  to 
be,  lessees  or  tenants,  lessee  or  tenant,  of  such  new  mines,  in 
respect  of  such  new  mines,  or  any  coal  or  minerals  raised  or  gotten 
therefrom.) 


1846. 
Feb.  20,  21. 

WlOBAM, 

V.-C. 

[896] 


PACKHAM  V.  GREGORY. 

(4  Haie,  396—399 ;  S.  C.  14  L.  J.  CL  191 ;  9  Jur.  176.) 

Under  a  residuary  gift  for  life,  with  remainder  to  a  class  of  persons  at 
the  death  of  the  tenant  for  life,  it  is  not  necessary  that  a  member  of  the 
class  should  survive  the  tenant  for  life. 

J.  Stonb,  by  his  will,  dated  in  1880,  devised  and  bequeathed 
unto  trustees  the  residue  of  his  estate  to  be  placed  out  at  interest 
upon  good  security,  and  the  interest  and  proceeds  arising  therefrom 
to  be  paid  to  his  wife  for  her  life,  if  she  should  so  long  continne 
his  widow.  And  from  and  after  her  decease  or  marriage,  then  he 
directed  his  executors  to  pay  and  divide  the  whole  of  the  money,  bo 
directed  to  be  placed  out  at  interest,  unto  and  equally  amongst  ail 
and  every  his  nephews  and  nieces,  (except  his  nephews  Charles, 
John,  and  William  Stone),  share  and  share  alike,  within  six  months 
after  they  should  become  entitled  thereto.  At  the  time  of  the 
death  of  the  testator,  which  happened  in  1880,  several  of  his 
nephews  and  nieces  were  living.  One  of  the  nephews,  named 
Jacob  Howell,  died  in  1841,  without  issue.  The  bill  was  filed  by 
the  administratrix  of  the  nephew  who  died  in  1841,  against  the 
widow  who  was  still  living,  and  the  executors  of  the  testator ;  the 
other  nephews  and  nieces,  and  the  personal  representatives  of  those 
who  had  died  being  also  defendants.  The  bill  prayed  that  the 
estate  might  be  administered,  and  the  rights  of  the  parties  declared 
by  the  Court. 


Mr.  Romilly  and  Mr.  Jolliffe,  for  the  plaintiflf. 
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Mr.  Kenyan   Parker,   Mr.  Elderton^   and   Mr.   Sheffield,  for     Packham 
several  of  the  defendants,  nephews  and  nieces  of  the  testator,  who     gbboobt. 
were  still  alive,  contended  that  the  plaintiff  had  no  interest  in  the 
estate.     The  only  gift  of  the  property  to  the  nephews  and  nieces 
must  be  found  in  the  direction  to  pay  and  divide  amongst  them, 
*and  it  was  not,  therefore,  a  case  in  which  the  possession  was      [  'S^T  ] 
merely  deferred,  but  one  in  which  existence  at  the  time  of   the 
distribution  is  indispensable  to  the  vesting  of  the  gift:  Leake  v. 
Robin9an{i),  Ford  v.  Rawlins  (2). 

Mr.  W.  M.  James  and  Mr.  Jenkyns,  for  other  parties. 


The  Vicb-Ghangellob  :  ^^^^' 

I  have  not  the  least  doubt  upon  the  case.     The  residuary  clause 

does  not  direct  the  payment  to  be  at  the  expiration  of  six  months, 

bat  within  six  months  after  the  legatees  shall  become  entitled.    It 

was  said  that  one  of  the  nephews  having  died  in  the  lifetime  of  the 

tenant  for  life,  had  acquired  no  interest  in  the  legacy, — that,  by 

reason  of  the  direction  that  the  executors  should  "pay  and  divide," 

this  was  a  future  gift,  to  commence  when  the  parties  should  become 

entitled  to  receive  the  fund.     I  had  to  consider  a  similar  point  in 

the  case  of  Leeming  v.  Sherratt  (3).    I  then  explained  what  appeared 

to  me  to  be  the  principle  in  these  cases;   and  I  endeavoured  to 

show  that  the  authorities  confirmed  my  view,  that  there  was  no 

Bach  force  as  the  defendants  have  contended  for  in  the  words  "  pay 

and  divide."    If  there  is  a  gift  to  a  person  at  twenty-one,  or  on  the 

happening  of  any  event,  (as  occurred  in  the  case  of  Leake  v. 

Robinson^  where  there  *was  a  gift  to  persons  upon  their  attaining      [  *898  ] 

twenty-five),  or  a  direction  to  pay  and  divide  when  a  person  attains 

twenty-one,  there,  the  gift  being  to  persons  answering  a  particular 

description,  if  a  party  cannot  bring  himself  within  it,  he  is  not 

entitled  to  take  the  benefit  of  the  gift.    There  is  no  gift  in  those 

cases,  except  in  the  direction  to  pay,  or  in  the  direction  to  pay  and 

divide.    But  if,  upon  the  whole  will,  it  appears  that  the  future  gift 

is  only  postponed  to  let  in  some  other  interest,  or,  as  the  Court  has 

commonly  expressed  it,  for  the  benefit  of  the  estate,  the  same 

reasoning  has  never  been  applied  to  the  case.     The  interest  is 

(1)  16  R  B.  168  (2  Mer.  363).  (3)  62  B.  B.  1,  3  (2  Hare,  14,  17). 

(2)  24  B.  B.  188  (1  Sim.  &  St.  328). 
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Paokham     vested  notwithstanding,  although  the  enjoyment  is  postponed.    In 

Qbegort.     Salisbury  v.  Petty  (i),  I  had  a  somewhat  similar  case  before  me.    I 

entirely  agree  with  the  observations  made  by  Mr.  Jarman  on  this 

point  in  his  "  Treatise  on  Wills."    I  refer  to  my  own  decisions,  not 

as  authorities,  but  to  avoid  repetition. 

In  this  case,  the  trusts  are  to  pay  and  divide  the  fund  within  six 
months  after  the  legatee  has  become  entitled.  That  time  is  allowed 
for  the  discretion  of  the  trustees  and  the  convenience  of  the  estate, 
and  for  those  purposes  only.  It  is,  therefore,  a  bequest  to  trustees 
to  pay  the  income  to  the  tenant  for  life,  and  then  to  pay  and  divide 
the  corpus  among  the  nephews  and  nieces  of  the  testator,  with  & 
discretion  in  the  trustees  to  postpone  the  time  of  payment  and 
division  for  six  months.  To  avoid  this  construction,  which  treats 
the  legacies  as  vested,  the  surviving  legatees  must  contend  for  a 
construction  which  might  be  attended  with  this  consequence — ^that, 
if  one  legatee  should  die  during  the  tenancy  for  life,  leaving  issue, 
that  branch  of  the  objects  of  the  testator's  bounty  would  be 
[  *399  ]  excluded.  I  will  not,  ^without  reason,  adopt  a  construction  which 
would  or  might  be  attended  with  such  a  consequence.  The  conse- 
quence of  disinheriting  issue  is  one  ground  on  which  the  CoqiI 
seeks,  if  it  can,  to  avoid  a  construction  attended  with  it.  The  onlr 
cases  that  I  need  mention  are,  Batsford  v.  Kebbell(2),  Vawdryv, 
Oeddes  (s),  and  BiUingsley  v.  Wilis  (4).  But  when  these  cases  are 
examined,  with  the  exception  of  BiUingsley  v.  Wills^  they  will 
appear  to  be  sufficiently  distinguishable  upon  the  ground  before 
referred  to, — that  it  is  a  gift  to  a  person  having  a  particular 
description.  BiUingsley  v.  Wills  is  not  a  case  exactly  falling  within 
that  observation,  but  after  very  great  pains,  Lord  Habdwickb  pot 
it  upon  the  particular  circumstances.  The  case  of  Leake  v. 
Robinson  has  no  application  to  the  present  question. 

(His  Honour  mentioned  also  the  cases  of  Barnes  v.  Allen  (6)  and 

Saunders  v.  Vautier{e).) 

The  usual  decree  was  made. 

(1)  64  E.  R  206  (3  Hare,  86).  (4)  3  Atk.  219. 

(2)  4  E.  B.  16  (3  Ves.  363).  (6)  1  Br.  0.  C.  181. 

(3)  32  E.  B.  196  (1  Euas.  &  My.  (6)  54  B.  B.  286  (Or.  &  Ph.  240). 
203). 
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PAEKER  V.  CARTER.  ""• 

June  6. 
(4  Hare,  400—419.)  Dec.  3,  6,  6. 

Although  the  right  of  the  hushaud,  as  tenant  by  the  curtesy  of  an         r?5*^Q 
equitable  estate  of  the  wife,  may  be  excluded  by  a  possession  of  the  estate        j^i'  3j'^ 
strictly  adverse  to  the  husband  and  wife,  and  to  all  other  parties  interested         Aw.  4.' 

under  the  settlement  during  the  whole  period  of  coverture ;  yet  the  posses-  

sion  of  the  estate  in  conformity  with  the  equitable  interests  of  the  cestui  que       Wigbah, 
trusts,  for  however  short  a  time  during  the  coverture,  and  after  the  interest  * 

of  the  wife  has  become  vested  in  possession,  will  support  the  title  of  the        [  ^^  ] 
husband  as  tenant  by  the  curtesy. 

The  possession  of  the  cestui  que  trust,  under  the  trusts  of  a  settlement,  is 
the  poesession  of  the  trustee,  and  gives  the  trustee  a  seisin  of  the  estate, 
which  is  not  interrupted  by  the  death  of  the  cestui  que  trust,  but  imme- 
diately enures  for  the  benefit  of  the  person  next  entitled  to  the  equitable 
interest ;  and  notwithstanding  the  adverse  possession  of  another  party  soon 
afterwards  commenced,  the  Court  cannot  presume  such  adverse  possession 
to  have  commenced  so  instantaneously  on  the  death  of  the  first  cestui  que 
trust,  as  wholly  to  exclude  the  equitable  seisin  of  the  parties  next  entitled 
to  the  beneficial  interest. 

A  testator  entitled  in  fee  to  some  messuages  and  lands  in  A.,  and  entitled 
fur  life  to  other  messuages  and  lands  in  A.,  devised  his  messuages  and 
lands  in  A.  to  his  son,  and  charged  his  tenement  in  A.,  occupied  by  H., 
with  certain  legacies.  The  tenement  occupied  by  H.  was  part  of  the 
property  in  A.,  to  which  the  testator  was  only  entitled  for  life :  Held, 
that  it  was  not  to  be  inferred  from  the  description  as  his  own  of  the 
tenement  in  A.,  occupied  by  H.,  that  the  testator  intended  to  describe 
and  devise  as  his  own  the  other  property  in  A.,  in  which  he  had  only  an 
estate  for  life. 

To  a  bill,  by  the  heir-at-law  of  a  married  woman,  to  recover  lands 
to  which  she  was  equitably  entitled  in  fee,  the  husband,  who  is  surviving 
and  would  have  been  tenant  by  the  curtesy  if  the  wife  had  been  seised  of 
the  estate,  is  a  necessary  party,  although  the  wife  was  never  in  actual 
poseession. 

If  the  coverture  begins  after  an  adverse  possession  has  commenced,  and 
terminates  during  the  continuance  of  such  adverse  possession,  or,  if  both 
the  trustee  and  cestui  que  trust  are  disseised  before  the  equitable  estate  of 
the  wife  begins,  by  a  party  claiming  by  a  title  paramount  to  the  trust,  who 
retains  possession  until  after  the  death  of  the  wife,  the  husband  would  not 
acquire  any  title  as  tenant  by  the  curtesy. 

By  a  settlement,  made  in  June,  1776,  on  the  marriage  of  John 
Carter  and  Mary,  his  wife,  certain  messuages  and  lands  in  the 
parish  of  Chipping  Wycombe  were  conveyed  unto  and  to  the  ase  of 
Allnatt  and  Goodwin,  and  their  heirs,  to  the  ase  of  Thomas 
Shrimpton  (the  father  of  the  wife)  and  his  heirs,  until  the 
marriage ;  with  remainder,  after  the  marriage,  to  the  use  of  John 
Carter  and  Mary,  his  wife,  and  the  heirs  and  assigns  of  the  wife. 
By  the  same  settlement,  other  lands  in  the  same  borough  were 
conveyed  to  the  use  of  Thomas  Shrimpton  until  the  same  marriage, 
with  remainder  to  Elizabeth  Shrimpton,  his  wife,  for  her  life ;  with 
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Pabkbu      remainder  to  John  Garter  and  Mary,  his  wife,  and  the  heirs  and 
Gabtbb.      assigns  of  the  wife. 

By  indentures  of  lease  and  release,  dated  the  6th  and  7th  of 
March,  1777,  the  latter  reciting  that  John  Carter  and  Mary,  his 
wife,  were  desirous  of  altering  the  trusts  of  the  settlement  of  1776, 
and  making  new,  further,  and  other  trusts,  uses,  and  powers, 
[  *40i  ]  Allnutt  and  Goodwin,  *the  trustees,  at  the  request  of  John  Garter 
and  Mary,  his  wife,  granted  and  released,  and  John  Garter  and 
Mary,  his  wife,  ratified  and  confirmed  to  Samuel  Wells  and  Isaac 
King,  all  the  messuages  and  lands  comprised  in  the  settlement 
of  1776,  subject  to  the  life  estate  of  Thomas  Shrimpton  and 
Elizabeth,  his  wife,  to  the  use  of  John  Garter  and  Mary,  his  wife, 
and  the  survivor,  and  the  heirs  of  the  survivor,  with  power  to  John 
Garter  and  Mary,  his  wife,  at  any  time  during  their  joint  lives,  by 
deed,  to  appoint  and  assign  the  hereditaments  and  premises  in  the 
manner  therein  mentioned. 

In  Hilary  Term,  1788,  (28  Geo.  III.)>  a  fine  aui-  conusance  de  droit 
cum  ceo,  <&c.,  was  levied  by  John  Garter  and  Mary,  his  wife,  to  Isaac 
King  and  his  heirs,  of  (among  others)  the  lands  comprised  in  the 
deeds  of  1776  and  1777- 

The  next  deed,  and  that  upon  which  all  the  questions  in  the  cause 
turned;  was  an  indenture  of  release,  dated  the  17th  of  September, 
1790,  and  made  between  John  Garter  and  Mary,  his  wife,  of  the  first 
part,  Isaac  King  of  the  second  part,  and  H.  Allnutt  of  the  third  part ; 
whereby,  reciting  the  fine  levied,  it  was  witnessed  that  John  Garter 
and  Mary,  his  wife,  and  Isaac  King,  agreed  that  the  fine  should 
enure,  and  the  conusee  and  his  heirs  should  stand  seised  of  all  the 
hereditaments  and  premises  therein  mentioned,  (except  a  close  called 
"  Pond  Glose  "),  to  the  use  of  Isaac  King,  his  heirs  and  assigns, 
upon  trust  to  convey  and  assure  all  the  same  hereditaments  and 
premises  in  such  a  manner  as  John  Garter  and  Mary,  his  wife, 
during  their  joint  lives,  should  appoint,  and  subject  to  such  appoint- 
ment; and,  in  default  thereof,  in  trust  for  John  Carter  and  his 
assigns,  for  the  joint  lives  of  himself  and  Mary,  his  wife ;  and,  after 
[  *402  ]  the  death  of  either  of  them,  to  the  use  of  Allnutt,  his  executors,  *&c., 
for  the  term  of  500  years,  upon  trusts  thereinafter  mentioned,  (which 
did  not  arise) ;  with  remainder  to  the  children  of  the  marriage,  as 
the  survivor  of  the  husband  and  wife  should  appoint,  and,  if  no 
appointment,  to  the  children  as  tenants  in  common ;  with  remainder, 
if  all  the  children  should  die  during  the  life  of  the  survivor  of  the 
husband  and  wife,  to  such  survivor  in  fee.     It  was  by  the  same 
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leed  provided,  that  the  trustees  of  the  term  might  raise  any  sum  pabkeb 
lot  exceeding  5002.,  if  required  by  the  sarvivor  of  the  hasband  and  cabteb. 
pdfe,  and,  if  both  of  them  should  die  without  requiring  the  same, 
[which  event  happened),  the  term  should  cease.  Besides  the 
parcels  comprised  in  the  deeds  of  1776  and  1777,  two  parcels  of 
land  were,  for  the  first  time,  brought  into  settlement  by  the  deed 
of  September,  1790. 

John  Carter  survived  Thomas  Shrimpton  and  Elizabeth,  his  wife, 
and  by  his  will  devised  unto  Mary,  his  wife,  all  his  freehold  and 
copyhold  messuages,  cottages,  or  tenements,  pieces  or  parcels  of 
meadow  land,  tan-yard,  buildings,  hereditaments,  and  premises,  with 
their  and  every  of  their  rights,  members,  and  appurtenances,  situated 
in  the  borough  and  parish  of  Chipping  Wycombe,  to  hold  the  same 
and  every  part  and  parcel  thereof  unto  his  wife  for  her  life ;  and  he 
desired  her  to  keep  the  messuages,  cottages,  or  tenements,  and 
buildings,  in  good  repair;  and,  from  and  after  her  decease,  he 
devised  the  messuage  and  premises  situated  as  aforesaid,  and  then 
Iq  his  own  occupation,  unto  his  daughter  Elizabeth  Parker,  and  her 
heirs  and  assigns  for  ever ;  and  he  devised  all  and  every  other  his 
freehold  and  copyhold  messuages,  cottages,  or  tenements,  pieces  or 
parcels  of  meadow  and  pasture  ground,  tan-yard,  buildings,  here^ 
ditaments,  and  premises,  unto  his  son  John  Carter,  and  his  heirs 
and  assigns  for  ever,  subject  nevertheless,  and  *the  testator  thereby       [  *40S  J 
charged  (i)  the  messuage  or  tenements,  malthouse,  and  buildings, 
and  garden,  then  in  the  occupation  of  one  Havergall,  situated  and 
being  in  the  borough  of  Chipping  Wycombe,  and  also  the  orchard 
then  lately  occupied  therewith,  and  then  in  the  testator's  own  occu- 
pation, with  the  payment  of  certain  legacies.     John  Garter  died  in 
1817,  leaving  his  widow  and  two  children,  issue  of  the  marriage, — 
John  Carter  the  younger,  the  defendant,  and  Elizabeth,  who  had  in 
1799  married  William  Parker,  which  William  Parker  and  Elizabeth, 
his  wife,  were  the  father  and  mother  of  the  plaintiff. 

In  December,  1886,  Elizabeth  Parker  died  intestate,  leaving  her 
hasband  William  Parker  surviving,  and  also  the  plaintiff,  her  son 
and  heir-at-law. 

Mary,  the  widow  of  John  Carter,  died  in  1889,  without  having 
exercised  her  power  of  appointment,  or  the  power  of  raising  600Z. 
under  the  trusts  of  the  term  of  600  years.  According  to  the  limita- 
tions of  the  deed  of  1790,  upon  the  death  of  Mary,  the  widow,  the 

(1]  This  tenement,  and  the  orchard  were  part  of  the  property  included  in 
oampriaed  in  the  following  description,      the  deed  of  1790. 
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Parker  interest  of  John  Carter  the  younger,  the  defendant,  in  one  moiety 
Carter.  of  the  lands  comprised  in  that  deed,  and  the  interest  of  the  plaintiff 
in  the  other  moiety,  became  absolate  and  indefeasible,  and  the  term 
of  500  years  ceased.  Mary,  the  widow,  althoagh  she  had  no  life 
estate,  oontinaed  in  possession  and  receipt  of  the  rents  and  profits 
of  the  whole  estate  from  the  death  of  her  husband,  in  1817,  untQ 
her  own  death  in  1889.  Upon  her  death,  her  son,  the  defendant 
John  Garter  the  younger,  entered  into  possession  of  the  estates. 

[  404  ]  The  plaintiff  filed  his  bill  in  1841,  claiming  a  moiety  of  the 

property  under  the  limitations  of  the  deed  of  September,  1790. 
The  defendants  were,  John  Garter  the  younger,  Isaac  King,  (the 
grandson  and  heir-at-law  of  the  original  trustee  of  that  name),  and 
several  persons  who  were  purchasers  and  mortgagees  under  the 
defendant  John  Garter,  of  part  of  the  estate.  The  bill  charged, 
that,  upon  the  death  of  John  Garter,  in  1817,  the  estate  went,  in 
conformity  with  the  limitations,  by  way  of  remainder,  as  to  one 
moiety,  to  John  Garter  the  younger,  and,  as  to  the  other  moiety,  to 
Elizabeth,  his  sister,  the  wife  of  William  Parker,  subject  to  the 
power  of  appointment  reserved  to  Mary,  as  survivor,  under  the  deed 
of  September,  1790,  the  legal  estate  being  in  Isaac  King.  The  bill 
stated,  that,  to  avoid  any  question  of  election,  the  plaintiff  had 
never  claimed,  and  he  thereby  gave  up  all  interest  in  Havergall's 
tenement,  and  the  orchard  which  had  been  occupied  therewith. 
The  bill  prayed,  that  the  defendant  King  might  convey  one  moiety 
of  the  hereditaments  in  question  to  the  plaintiff,  (excepting  the 
premises  waived  by  the  bill),  and  an  account  and  payment  of 
the  rents  and  profits  received  by  the  defendant  Hannah  Carter. 
Pending  the  suit,  and  after  having  answered  the  bill,  John 
Garter  died,  and  his  devisees  were  brought  before  the  Court  by 
supplemental  bill. 

The  defendants  did  not,  by  their  answer,  admit  the  deed  of  1790 ; 
and  they  insisted  that  Elizabeth  Parker  and  the  plaintiff,  her  heir- 
at-law,  having  taken  the  benefit  of  the  will  of  John  Garter  the  elder, 
were  precluded  from  claiming  the  lands  in  question,  which  lands  the 
defendants  alleged  were  comprised  in  the  devise  by  that  will.    With 

[  *406  ]  respect  to  the  last  point,  it  appeared,  '*^by  the  evidence,  that  the 
testator  had,  at  the  date  of  his  will  and  of  his  death,  some  messuages, 
cottages,  or  tenements,  and  some  meadow  land,  and  a  tan-yard, 
buildings,  and  premises  in  Chipping  Wycombe,  suflBcient  to  satisfy 
the  words  of  his  will,  without  resorting  to  the  property  comprised  in 
the  deed  of  1790 :  the  only  part  of  the  property  included  in  that 
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deed,  specifically  described  in  the  will,  was  Havergairs  tenement      Paukeb 
and  the  orchard  (i).  Cabtsr. 

At  the  hearing,  it  was  objected,  on  behalf  of  the  defendants,  that       •^^"^  2^. 
William  Parker,  the  husband  of  Elizabeth,  was,  in  respect  of  his 
interest  as  tenant  by  the  curtesy  of  the  land  in  question,  if  the  case 
made  by  the  bill  were  true,  a  necessary  party  to  the  suit.     *    *     * 

The  Vice-Chancbllob  was  of  opinion  that  he  could  not,  in  the 
absence  of  the  alleged  tenant  by  the  curtesy,  hold  that  he  had  no 
interest  in  the  estate,  and  he  allowed  the  objection. 

William  Parker  was  afterwards  made  a  party  by  a  supplemental 
bill,  and  by  his  answer  he  disclaimed  all  interest  in  the  property. 

Mr.  Walker,  Mr.  James  Parker,  and  Mr.  F.  T.  White,  for  the 
plaintiff. 

Mr.   Russell  and  Mr.  Selwyn,  for  defendants,  claiming  as       [406] 
purchasers  of  part  of  the  estate  under  John  Garter  the  younger ; 
and  Mr.  Kenyan  Parker  and  Mr.  Qlasse,  for  mortgagees,  also 
olaiming  under  the  same  party. 

Mr.  De  Oex,  for  defendants,  who  disclaimed. 

«  «  *  *  * 

The  evidence  of  William  Parker,  the  defendant,  to  the  supple- 
mental bill,  was  tendered  for  the  purpose  of  proving  that  the  deed 
of  1790  had  come  out  of  the  proper  custody.  The  defendants 
objected  that  William  Parker  was  not  a  competent  witness,  on  the 
ground  of  his  interest,  as  tenant  by  curtesy,  of  the  estate  which  was 
sought  to  be  recovered  by  the  suit ;  and  that,  having  been  examined 
in  the  original  cause  before  he  was  a  party,  it  could  not  be  said  that 
the  objection  to  the  admissibility  of  his  evidence  was  cured  by  the 
disclaimer.  The  chief  point  in  contest,  therefore,  was,  whether  the 
witness  was  or  was  not  tenant  by  the  curtesy  of  the  *e8tate  which,  [  •407  ] 
under  the  deed  of  1790,  would  descend  to  the  plaintiff  as  the  heir- 
at-law  of  Elizabeth  Parker,  either  subject  to  the  curtesy,  or  free 
from  any  claim  thereto.  The  authorities  referred  to  on  this  point, 
in  addition  to  those  cited  on  the  former  argument,  were  BiLck- 
worth  V.  Thirkell  (2),  Hill  v.  Saunders  (8),  and  Morgan  v.  Morgan  (4). 

(1)  Ante,  p.  103.  (3)  28  R  R.  375  (4  B.  &  G.  529). 

(2)  28IL  B.  674  (3  Bo6.ft  P.  625,  n.).  (4)  21  B.  R.  318  (5  Madd.  408). 
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Pabkkb  SappoBiiig  the  deed  of  1790  to  be  proved,  it  was  argued  that  the  fine 
Cabtsb.  in  1788  would  not  bar  the  contingent  remainder  created  by  tibe  deed 
of  1777 ;  and  even  if  it  had  that  effect,  yet  that  a  deed  executed  so 
long  afterwards  as  the  year  1790  could  not  be  regarded  as  a  valid 
declaration  of  the  uses  of  the  fine ;  and,  therefore,  that  the  old  uses 
would  still  prevail.  On  these  points  Doe  d.  Christmas  v.  Oliver  (i), 
Armstrong  v.  Wolsey  (2),  Lord  AUham  v.  Earl  of  Anglesey  (3), 
1  Saund.  Uses,  219,  4th  edit.,  and  Shep.  Touch.  522,  7th  edit, 
were  mentioned.  It  was  then  argued  that  the  deed  of  1790  was 
voluntary :  Roe  d.  Hanierton  v.  MiMan  (4),  Jefferys  v.  Jefferys  (5) ; 
and  that  it  would  be  fraudulent  and  void,  under  the  stat.  27  Eliz.  c.  4, 
against  a  purchaser  from  the  heir-at-law  of  the  settlor:  Bwrrelt 
case  (6),  Clerk  v.  Rutland  (7),  and  8  Sugd.  V.  &  P.  288.  And,  if  the 
last  point  were  decided  against  the  defendants,  they  contended  that 
John  Garter  had  devised  the  property  in  question  as  his  own,  and 
that  the  plaintiff  had  accepted  benefits  under  his  will,  which  pre- 
cluded him  from  making  the  present  claim.  On  this  questioD, 
[•408]  Lewis  V.  Llewellyn  (s),  Napier  v.  Napier  (9),  RoakeY.  *Denn  (lo), 
Blommart  v.  Player  (ii),  and  the  judgment  of  Lord  Eldoh  (u), 
were  cited. 

Thb  Yice-Chanobllob  : 

In  this  case  I  have  had  to  balance  between  two  courses — whether 
I  should  at  once  make  a  decree  for  the  plaintiff  with  costs,  or 
whether  I  should  dismiss  the  bill  with  costs,  giving  the  plaintiff 
leave  to  file  a  new  bill.  Those  appear  to  me  to  be  the  only 
alternatives,  and  the  question  depends  upon  the  admissibility  of  the 
evidence  of  William  Parker,  which,  if  it  be  admitted,  proves  the 
plaintiff's  case.  If  it  be  not  admissible,  the  plaintiff  will  have 
merely  fallen  into  an  error — a  very  excusable  error — and  I  should 
not  allow  the  right  to  be  defeated  by  a  miscarriage  of  that  kind. 
But,  whichsoever  view  of  the  case  I  take,  it  will  be  necessary  to 
show  that  I  agree  with  the  argument  for  the  plaintiffs,  subject  U) 
that  question ;  for  if  I  were  not  of  opinion  with  the  plaintiff  upon 
the  merits,  I  ought  to  dismiss  the  bill  simply. 

(His  Honour  then  stated  the  facts  of  the  case  and  the  effect  of  the 

(1)  34  B.  B.  358  (10  B.  &  0.  181).  (7)  Lane,  113. 

(2)  2  Wile.  19.  (8)  23  B.  B.  201  (T.  &  B.  104). 

(3)  Gilb.  16.  (9)  27  B.  B.  144  (1  Sim.  28). 

(4)  2  Wile.  356.  (10)  33  B.  B.  1  (4  Bligh,  N.  S.  1). 

(5)  54  B.  B.  249  (Or.  &  Ph.  138).  (11)  2  Sim.  &  St.  597. 

(6)  6  Co.  Bep.  71  b.  (12)  6  Dow,  179. 
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several  instraments,  including  the  deed  of  1790,  sapposing  it  to  be      pabker 
proved.)  Cartbe. 

I  will  now  proceed  to  consider  the  several  points  that  were  made 
in  the  argument  at  the  Bar.  It  is  not  necessary  to  distinguish  the 
parties  by  whom  the  different  points  were  made,  as  they  are  for  the 
most  part  common  to  all  the  defendants. 

Now,  first,  upon  the  assumption  that  the  deed  of  1790  is  proved, 
the  plaintiff,  at  the  death  of  John  Garter  in  *1817,  was  entitled  to  [  *409  ] 
one  moiety  of  the  estates  comprised  in  that  deed,  unless  the  objection, 
raised  by  Mr.  Selwyn,  that  the  fine  levied  in  Hilary  Term,  1788, 
would  not  operate  to  bar  the  contingent  remainder  in  the  deed  of 
March,  1777,  and,  therefore,  that  John  Garter  the  son  was  at  the 
time  of  the  decease  of  Mary  entitled  to  the  entirety  of  the  property 
in  question,  can  be  sustained.  In  order  to  come  to  that  conclu- 
sion I  must  overrule  the  cases  of  Vick  v.  Edwards  (i),  and  Doe  y. 
Oliver  (2).  This  I  am  not  prepared  to  do.  That  objection  I  must 
therefore  consider  to  have  failed. 

The  second  point,  which  was  rather  hinted  at  than  argued  for 
the  defence,  was,  that  the  deed  of  September,  1790,  was  inoperative, 
in  declaring  the  uses  of  the  fine  levied  in  Hilary  Term,  1788,  by 
reason  of  the  time  which  had  intervened  between  the  two  transac- 
tions. I  should,  I  believe,  be  making  a  perfectly  new  decision  if, 
where  a  fine  was  levied  for  the  purpose  of  altering  the  limitations 
of  a  deed,  I  were  to  hold  that  a  deed  to  declare  the  uses  of  that  fine 
was  invalid,  only  because  a  period  like  that  which  occurred  in  the 
present  case  was  allowed  by  the  parties  to  intervene  between  the 
time  of  levying  the  fine  and  the  time  of  executing  the  deed  declaring 
the  uses  and  trusts. 

The  third  point  was,  that  the  deed  of  1790  was  voluntary  and 
fraudulent,  under  the  statute  of  Elizabeth.  To  this  it  was  answered, 
first,  that  the  concurrence  of  both  the  husband  and  wife  was 
necessary  to  the  *deed,  or  at  least  to  the  fine  upon  which  its  [  •4io  ] 
operation  depended,  and  that  the  consent  of  each  to  the  alteration 
made  by  that  deed  and  fine  was  a  valuable  consideration  to  support 
it  in  favour  of  the  other.  And  secondly,  it  was  said  that,  however 
the  author  of  a  voluntary  deed  might  have  power  to  defeat  his  own 
solemn  act  by  a  subsequent  conveyance  for  value,  the  heir-at-law 
could  not  by  the  same  means  defeat  the  voluntary  conveyance  of 
his  ancestor.  I  think  the  third  objection  has  been  answered. 
The  fourth  point  insisted  upon  by  Hannah  Garter  and  the 
(1)  3  P.  Wm8.  372.  (2)  34  B.  B  358  (10  B.  &  0.  181). 


108  1844.     CH.     4  HARE,  410—411.  [ea 

parkbr  mortgagees  was,  that  they  were  purchasers  for  valae,  and  therefore 
Cabtbr.  protected.  It  is  remarkable,  and  not  easy  to  be  explained,  that  the 
answers,  althoagh  they  insist  the  defendants  are  purchasers,  do 
not  aver  absence  of  notice,  as  might  have  been  expected ;  and  the 
defendant  Stacey  admits,  by  his  answer,  that  the  abstract  furnished 
to  him  on  the  occasion  of  his  mortgage  contained  notice  of  the  fine 
levied  in  1788.  He  states  that  he  laid  it  before  counsel,  bat  he 
does  not  say  what  observations  counsel  made  upon  that  part  of  the 
abstract.  It  is  not,  however,  from  this  or  any  other  inconclusive 
criticism  that  I  overrule  this  objection.  The  substantial  answer  to 
it  is,  that,  the  legal  estate  being  in  Isaac  King,  the  estates  acquired 
by  the  defendants  are  not  legal  estates.  The  rule,  qui  prior  eu 
tempore  potior  eat  jure^  will,  therefore,  apply  in  the  plaintiff's 
favour,  unless  the  defendants  can  show  that  they  have  in  this 
Court  a  better  title  than  the  plaintiff  to  call  for  the  legal  estate.  I 
think  there  is  nothing  to  give  them  such  preferable  title  against  the 
rightful  owner,  and  that  the  plaintiff  in  this  case  is  the  rightful 
owner,  and  is  not  chargeable  with  any  default  in  the  assertion  of 
his  rights. 
[  *4ii  ]  The  fifth  objection,  and  that  which  is  most  prominently  ^insisted 

upon  in  the  answers,  is  this :  That  John  Carter,  the  father,  had  bv 
his  will  assumed  to  devise  and  had  devised  the  estates  comprised 
in  the  deed  of  1790,  and  had  by  the  same  will  given  benefits 
which  had  been  accepted  by  Elizabeth  Parker  and  the  plaintiff,  and 
that  the  plaintiff  was,  therefore,  on  the  principle  of  election,  bound 
to  give  effect  to  the  wUl.  The  description  of  parcels  in  the  will 
which  is  said  to  describe  the  property  in  dispute  is  in  these  words : 
(His  Honour  stated  the  language  of  the  devise  (i)).  The  description 
in  the  first  part  of  this  devise,  standing  alone,  cannot  be  taken  to 
include  what  was  not  the  testator's  own,  unless  he  had  no  property 
to  which  the  description  could  be  properly  applied.  Now,  it  appears 
that  the  testator  had  property  of  his  own  other  than  that  which  was 
comprised  in  the  deed  of  1790,  and  which  was  so  situated  as  to  satisfy 
the  words  of  the  devise.  The  only  question,  therefore,  upon  the 
point  of  election  is,  whether  a  construction  different  from  the  natural 
construction  is  to  be  put  upon  the  words  by  reason  of  the  reference 
made  in  the  will  to  the  property  in  the  possession  of  Havergall, 
which  is  admitted  to  have  been  part  of  the  property  comprised  in 
the  deed  of  1790,  and  which  the  testator  calls  his  own.  The 
argument  was,  that,  from  the  testator  calling  this  property  his  o?m, 

(1)  Ante,  p.  103. 
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be  must  be  understood,  when  he  devises  other  property  in  Chipping      Pabkcb 
Wycombe,  likewise  described  as  his  own,  to  include  the  property  in     oabtbb. 
the  deed  of  1790.     That  is  a  conclusion  which  does  not  logically 
flow  from  the  premises.    The  cases  cited,  to  which  may  be  added 
the  case  of  Marrice  v.  Langham  (i),  show  that  a  mere  conjectural 
inference  like  this  will  not  suffice  to  raise  the  question  of  election. 
I  do  not   understand  why  the  plaintiff  thought  it  necessary  '*^to      [  *4i2  ] 
waive  his  right  in  respect  of   the  property  in  the  possession  of 
Havergall ;  but  by  that  offer,  of  course,  he  must  be  bound. 

Now,  sixthly,  it  was  said  the  assumption,  on  which  I  have  hitherto 
considered  the  case,  was  unfounded ;  that  the  deed  of  September, 
1790,  was  not  proved ;  and,  if  proved,  that  the  property  in  the 
possession  of  the  defendants  was  not  identified  with  that  in  the 
deed  of  1790.    I  shall  begin  by   considering  the  former  point. 
First,  as  to  the  proof  of  the  deed ;  for  this  purpose  William  Parker 
was  a  material  witness ;  and  it  was  said,  first,  that,  being  a  party 
to  the  suit,  his  evidence  could  not  be  read,  because  no  previous 
order  for  bis  examination  had  been  made ;  and,  secondly,  that  he 
\\a8  interested  in  the  result  of  the  suit.     The  first  objection  I  con- 
sider to  be  answered  by  the  fact,  that  the  plaintiff  did  not  make  the 
witness  a  party  in  the  first  instance,  nor  until  the  frame  of  the  suit 
had  been  objected  to  on  that  ground,  and  I  had  yielded  to  the 
defendant's  argument.    William  Parker  was  then  brought  before 
the  Court  by  supplemental  bill,  and  disclaimed :  that  disclaimer 
will  not  make  his  evidence  good,  if  he  were  not  a  competent  witness 
when  his  evidence  was  given.    I  am,  therefore,  under  the  necessity 
of  determining  the  point  of  law,  whether  he  had  any  interest  or  not 
at  the  time  of  his  examination.    If  the  decision  should  be  against 
the  existence  of  such  an  interest  I  could  not  allow  an  objection  to 
prevail,  which  upon  that  hypothesis  would  be  the  result  of  my  undue 
compliance  with  the  defendant's  objection  for  want  of  parties. 

Had,  then,  William  Parker,  at  the  time  of  his  examination,  such 
an  interest  as  would  make  him  an  incompetent  witness  in  the  cause  ? 
The  first  suggestion  was,  that  his  ^interest  was  that  of  an  adminis-  [  *^^^  ] 
trator  to  his  wife,  and  he  might  claim  the  rents  which  accrued 
daring  her  life.  To  that  it  was  answered  that  such  a  claim  is  not, 
and  cannot  come,  in  question  in  this  cause ;  and  the  decree  could 
not  be  given  in  evidence  in  William  Parker's  favour  in  any  proceed- 
ing which  he  might  take  to  recover  those  rents  against  the  personal 
estate  of  Mary  Carter,  who  died  in  1889.  The  second  argument 
(])  64  B.  R  370  (11  Sim.  260;  8.  €.  12  Id.  615). 
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pabkbb  was,  that  William  Parker  was  giving  evidence  in  support  of  a  elak 
cabtbb.  which,  if  successful,  would  carry  with  it  a  right  in  him  to  be  tenan; 
by  the  courtesy  of  the  land  claimed.  In  support  of  this  objection  h 
was  argued,  for  the  defendants,  that,  however  at  law  a  seisin  in  deed 
may  be  necessary  to  perfect  the  husband's  title  as  tenant  by  tbe 
courtesy,  no  such  necessity  can  exist  in  the  case  of  equitable  estates, 
to  which  entry  in  the  legal  sense  of  the  term  is  inapplicable.  Now, 
without  saying  what  will  constitute  an  equitable  seisin,  I  am  not 
prepared  to  decide  that  a  possession  by  a  stranger  strictly  adverae, 
during  the  whole  coverture,  to  the  settlement  and  to  all  partks 
claiming  under  it,  including  the  trustees,  would  not  exclude  the 
husband's  right  to  courtesy.  The  right  to  courtesy  is  strictlj  a 
legal  right,  and  where  it  arises  it  intercepts  the  wife's  estate  in  iti 
descent  to  the  issue.  I  cannot  think  that  in  such  a  case  this  Coait 
would  so  disregard  legal  analogy  as  to  dispense  with  that,  or  some 
equivalent  for  that  which  at  law  is  necessary  to  found  the  title.  The 
equitable  seisin  (whatever  that  may  mean)  is,  of  necessity,  excluded 
by  an  adverse  possession  such  as  I  have  supposed, — as  is  sufScienUv 
acknowledged  in  De  Grey  v.  Richardsonii)  and  in  Ccubome  t. 
Inglia  (2).  This  is  not  opposed  by  the  principle  of  Sir  William 
Grant's  judgment  in  Ijord  OrenviUe  v.  Blyth  (8).  That  judgment 
[  *^14  ]  ^proceeds  upon  a  clear  and  intelligible  principle.  The  tmstee  being 
in  possession  was  trustee  for  the  party  entitled  to  the  benefit  of  the 
trust ;  and  Sir  W.  Grant  held  that  the  enjoyment  of  the  property 
under  the  trustee  by  a  party  claiming  to  be  entitled  to  the  benefit 
of  the  trust,  and,  therefore,  affirming  the  trust,  would  not  affect  the 
equitable  rights  of  the  party  really  entitled.  That  judgment  does 
not  involve  the  conclusion  that  in  a  case  in  which  both  the  trustee 
and  cestui  que  trust  have  been  out  of  possession  during  the  cover- 
ture, and  the  possession  is  recovered  after  the  coverture,  the  right 
to  courtesy  will  attach  in  this  Court.  In  that  case.  Sir  Willux 
Grant  expressly  excluded  adverse  possession,  as  being  out  of  the 
case ;  and  he  relies  upon  this,  that  the  parties  all  along  acknow- 
ledged and  intended  to  execute  the  trusts  of  the  settlement,  and 
that,  intending  to  do  so,  they  had,  by  mistake,  paid  the  income  to 
a  wrong  person.  That  is  very  different  fro^  the  case  of  a  stranger 
to  the  settlement  receiving  the  rents  and  profits,  not  under  the 
trustees  of  the  settlement,  but  by  a  title  adverse  to  the  settlement 
I  am  further  of  opinion,  that  in  this  case  the  entry  of  Mary,  at 

(1)  3  Atk.  469.  (3)  16  Yes.  224. 

(2)  2J.&W.194. 
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whatever  time  it  commenced,  must  be  considered  adverse.  It  Parker 
appears  to  me  to  be  impossible  to  treat  it  otherwise,  anless  the  garter. 
passage  in  the  bill  which  was  relied  upon  in  argument  is  to  affect 
the  case.  The  passage  referred  to  in  the  bill  is  that  in  which  it  is 
alleged  that,  upon  the  death  of  John  Carter  the  father,  the  estates 
of  John  Garter  the  son,  and  Elizabeth  Parker,  ''  vested  in  possession." 
The  conBtruction  which  the  defendant  puts  upon  those  words,  is 
contradicted  by  the  allegation  which  immediately  follows,  stating 
the  entry  of  Mary ;  and  more  pointedly  by  the  charge  **  that 
William  Parker  and  Elizabeth  his  wife  did  not,  nor  did  either  of 
them,  enter  into  the  possession,  or  the  ^receipt  of  the  rents  and  f  *4i6  ] 
profits  of  the  said  lands,  or  any  part  thereof,  during  the  life  of 
Elizabeth  Parker.'*  Those  passages  (as  the  defendant  could  con- 
strue the  first)  contradict  each  other.  They  are  to  be  reconciled 
only  by  understanding  the  one  as  a  conclusion  of  law,  and  the  other 
as  a  statement  of  fact.  From  the  common  explanation  of  the 
term  *'  seisin  in  law,"  the  expression  referred  to  would  seem  to 
be  correct  in  point  of  pleading. 

On  behalf  of  the  defendant  it  was  further  said,  that  the  rule  of 
law  which  requires  a  seisin  in  deed  applies  only  to  the  case  of  a 
mesne  descent,  and  not  to  a  remainder ;  and,  that  in  the  case  of  a 
remainder,  the  husband  could  at  law  claim  to  be  tenant  by  the 
courtesy,  although  the  possession  should  have  been  adverse  during 
the  whole  coverture.  I  suggested  to  Mr.  Ruaaell  the  case  of  a 
limitation  to  A.  for  life,  with  remainder  to  B.,  a  married  woman 
in  fee,  supposing  a  stranger,  upon  the  death  of  A.,  to  intrude,  and 
B.  to  die  before  entry.  In  the  case  of  a  descent,  it  was  admitted 
that,  if  the  heir  did  not  enter,  the  husband  would  not  have  the 
courtesy  at  law ;  but  I  was  told  by  Mr.  Rmaell^  that  the  rule  at  law 
would  be  otherwise  in  the  case  I  suggested ;  and  that  the  husband 
would  have  his  courtesy  as  to  the  remainder.  In  that  I  do  not 
agree.  The  general  proposition  of  law  is,  that  there  must  be  a 
seisin  in  deed ;  and  the  case  of  a  mesne  descent  is  only  put  as  an 
example.  I  certainly  thought,  at  one  moment,  there  might  be  a 
difference  between  a  descent  and  a  remainder;  upon  this  distinc- 
tion— that  the  heir  has  nothing  in  the  land  during  the  life  of  the 
ancestor,  whereas  the  entry  of  a  tenant  for  life  does,  for  some  pur- 
poses, vest  all  the  subsequent  remainders  in  the  parties  entitled. 
But  I  am  satisfied  there  is  no  distinction  for  the  present  purpose. 
The  law,  indeed,  before  entry,  presumes  the  actual  ''^seisin  to  be  in  [  '416  ] 
the  party  entitled  to  it,  and  this  presumptive  seisin  is  termed  a 
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Parker  seiBin  in  law.  But  if  a  stranger  abates  in  the  one  case,  or  intrudes 
Carter.  ^  ^^^  other,  the  presamption  is  rebutted,  and  the  law  detennins 
that  the  heir  or  remainder-man  never  was  seised.  This  is  stated 
in  the  text-books.  The  ease,  therefore,  above  suggested,  appears 
to  me  to  be  one  in  which  the  heir  may  at  law  claim  the  estate  from 
his  immediate  ancestor  (a  remainder-man),  and  yet  the  husband 
not  be  entitled  to  his  courtesy.  Another  point  occurred  to  me ;  I 
thought,  at  one  time,  that  the  term  of  500  years  might  have  saved 
the  courtesy  by  analogy  to  those  cases  at  law,  in  which  actual  entry 
has  been  dispensed  with,  where  the  lands  were  in  the  posaesBion  of 
a  tenant  for  years  (i).  But  I  am  satisfied  the  argument  in  favoor 
of  the  courtesy  cannot  be  supported  merely  by  the  existence  of  the 
term,  as  distinguished  from  the  reasoning  which  arises  oat  of  the 
estate  in  Isaac  King,  the  trustee.  The  term  is  an  equitable  term 
only ;  it  was  a  term  under  which  the  trustee  never  had,  nor  right- 
fully could  take,  possession  of  the  estate  during  the  life  of  Maij 
Carter,  and  upon  her  death  the  term  ceased. 

So  far,  then,  my  opinion  accords  with  the  plaintiff's  argument 
for  the  admissibility  of  William  Parker's  evidence ;  and  if,  in  this 
case,  the  marriage  between  William  Parker  and  Elizabeth  had  taken 
place  after  the  entry  of  Mary,  I  should  have  decided  the  qaestion  in 
the  plaintiff's  favour;  and  such  probably  would  have  been  my 
decision  if,  in  the  lifetime  of  John  Garter  the  father,  a  stranger, 
claiming  by  a  title  paramount  the  trusts  of  his  marriage  settlement, 
[*4i7  ]  had  entered  upon  *the  property  comprised  in  that  settlement,  so  as 
to  have  displaced  the  title  of  the  trustees,  as  well  as  that  of  Carter, 
and  had  retained  such  possession  until  after  the  death  of  Elizabeth. 
I  must  now,  however,  notice  a  view  of  this  case  which  has 
occurred  to  me  as  deserving  of  attention.  Suppose  Mary  to  have 
entered  a  month  or  more  after  the  decease  of  her  husband,  and  not 
sooner,  and  that,  in  the  interval  between  his  death  and  such  en^. 
no  act  was  done  either  by  the  trustee  of  the  marriage  settlement,  or 
by  Elizabeth,  or  any  other  party  entitled  to  the  benefit  of  the  trusts 
of  the  settlement,  in  assertion  of  that  title ;  what,  in  that  case, 
would  the  position  of  the  husband  of  Elizabeth  be,  with  respect  to 
his  right  to  courtesy  ?  My  opinion  is,  that  the  right  to  courtesy 
would  in  that  case  attach,  and  for  this  reason — the  trustee  and  the 
cestui  que  trust  are  in  this  Court,  in  relation  to  strangers,  but  as 
one  person.  The  possession  by  John  Carter  the  father,  under  his 
marriage  settlement,  of  the  property  comprised  in  that  settlement, 

(1)  Oo.  Litt.  39  a. 
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was  the  poBseBsion  of  his  trustee,  and  gave  to  that  trustee  a  seisin      Pabkbr 
in  deed  of  the  inheritance  of  that  property.    The  death  of  John      cabtbb. 
C€urter   the  father  did  not  interrupt  that  seisin ;  and  when  John 
Carter  the  father  died,  King  the  trustee  was  in  actual  possession 
of  the  property,  not  by  a  new  title  then  for  the  first  time  accruing, 
but  by  continuance  of  the  title  and   seisin  acquired  upon  the 
marriage,  and  was  in  such  possession  for  the  benefit  of  the  party 
lawfully  entitled  thereto,  and  he  would  so  continue  in  possession  until 
the  entry  of  Mary,  supposed  to  be  a  month  or  more  after  the  death 
of  John,  and  this,  according  to  Lord  Orenville  v.  Blyth  (there  being 
by  the  supposition  no  adverse  possession  during  the  interval),  would 
entitle  the  husband  of  Elizabeth  to  his  courtesy.    This  would  *be       [  uis  ] 
strictly  analogous  to  the  rule  at  law.    There  must  at  law  be  a 
seisin  in  deed  ;  but  if  there  has  been  such  a  seisin  for  a  moment, 
that  is  sufficient  to  support  the  courtesy,  although  it  is  followed  by 
an  immediate  disseisin.     Suppose,  then,  a  bill  to  have  been  filed  by 
William  to  recover  his  courtesy,  supported  by  proof  that  the  pos- 
session was  simply  vacant  for  a  month  after  the  death  of  Carter, 
and  that  Mary  had  not  entered  till  the  expiration  of  that  month, 
would  that  be  or  not  be  sufficient  to  entitle  William  Parker  to  a 
decree  ?    Do  not  the  cases  of  De  Grey  v.  Richardson^  Casbome  v. 
Inglisj  and  Lord  Orenville  v.  Blyth,  determine  that  in  such  a  case 
there  would  be  an  equitable  seisin  without  anything  being  done  by 
these  parties  ?    In  this  case,  I  am  not  informed  what  the  condition 
of  the  property  was  at  the  moment  of  Carter,  the  father's  death — 
whether  it  was  in  the  hands  of  yearly  tenants,  whose  possession 
alone  would  or  might,  according  to  the  cases,  save  the  courtesy ; 
nor  do  I  propose  to  give  the  parties  the  benefit  of  any  inquiry 
from  those  points.     But,  however  that  may  be,  is  it  not  open 
to  the  argument  that  some  time,  though  but  an  instant,  must  have 
elapsed  after  John's  death,  before  any  adverse  possession   was 
acquired  by  Mary? 

If  either  party  wishes  to  address  me  upon  that  point,  I  will  hear 
one  counsel  on  each  side  upon  it.  No  one  has  yet  argued  the  point 
of  the  sufficiency  of  such  an  intermediate  seisin. 

Admitting  the  evidence  of  William  Parker  to  be  receivable,  it 
^as  said  his  testimony  was  insufficient,  because  the  deed  of  Sep- 
tember, 1790,  was  not  in  the  proper  custody,  and  as  the  pos- 
session had  not  accompanied  the  *deed,  some  further  proof  must  be  [  *4i9  ] 
given;  and  I  was  referred  to  the  case  of  Doe  d.  Neale  v.  Samples  (i). 
(1)  47  R  B.  d2S  (8  Ad.  &  El.  151). 
R.B. — VOL.  Lxvn.  8 
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That  case  and  the  other  aathorities  show  this  proof  was  snfficient. 
even  if  it  were  necessary  that  the  deed  should  be  in  the  posses- 
sion of  a  party  intitled.  It  appears  to  me  that  that  exigency  b 
satisfied  here :  the  possession  of  the  solicitor  was  the  possession  oi 
the  client.  The  client  was  John  Carter,  the  father ;  he  was  the 
tenant  for  life  at  the  time  that  deed  was  executed,  and  the  tenaoi 
for  life  was  not  an  improper  party  to  hold  the  deed  in  his  castodj. 

After  a  further  argument  of  the  case  on  the  point  suggested  by  the 

COUBT, 

The  Yicb-Chancbllob  held,  that  the  allegation  on  the  pleadings 
that,  ''upon  the  death  of  John  Garter,  the  father,  Mary  Carter 
entered  into  possession,  or  receipt  of  the  rents  and  profits,"  did  not 
exclude  the  intendment  that  the  actual  possession  of  the  trustee 
instantaneously  gave  the  estate,  in  this  Court,  to  the  parties 
lawfully  entitled,  and  that  the  entry  of  Mary  could  not,  upon  that 
allegation  alone,  be  taken  to  have  overreached  this  operation  ot 
law ;  that,  therefore,  the  right  which  the  law  gave  at  the  moment 
of  the  death  of  Carter,  the  father,  would  be  effectual  to  give 
William  Parker  his  courtesy,  notwithstanding  it  was  soon  after- 
wards followed  by  the  entry  or  possession  of  the  widow.  A 
decree,  therefore,  in  the  plaintiff's  favour,  would  give  his  witness 
a  direct  benefit. 

The  biU  was  dUmisaed,  with  costs,  with  liberty  to  fiU^ 
new  bill. 


1845. 
March  6,  7, 8. 

WlGBAM, 

V.-C. 

[420] 


HUNTER  V.  DANIEL. 

(4  Hare,  420—434  ;  S.  U.  14  L.  J.  Ch.  194 ;  9  Jur.  520.) 

Several  suits  at  law  and  in  equity,  to  determine  the  title  to  certain  landst 
were  pending  between  persons  claiming  to  be  mortgagees  of  such  lands,  anti 
one  who  claimed  the  same  lands  in  fee  by  title,  under  a  settlement,  pan- 
mount  to  the  mortgage.  The  plaintifi,  claiming  to  be  a  subsequent  mort> 
gagee  of  the  same  lands,  contracted  to  purchase  the  interests  of  the  piior 
mortgagees  in  their  principal  monies,  arrears  of  interest,  and  securities,  and 
to  pay  the  purchase-money  at  certain  stipulated  times,  all  of  which  (except 
an  annuity)  were  to  be  paid  in  1843 ;  and  to  pay  and  indemnify  the  prior 
mortgagees  against  the  past  and  future  costs  of  the  suits  and  prooeedings; 
and  time  was  to  be  of  the  essence  of  the  contract.  The  plaintiff  did  notpt.^ 
the  instalments  until  a  considerable  time  after  the  stipulated  period,  but 
those  payments  were  accepted  by  the  vendors.  The  bill,  filed  in  lS4o. 
(when  some  of  the  payments  still  remained  to  be  made),  alleged,  that  the 
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defendantB  refused  to  perform  tHe   agreement,    and  prayed   a   specific       Hunteb 
performamoe.  r. 

Held,  on  demurreri  that  the  plaintiff  being  interested,  as  second  mort-       Daniel. 
gagee,  in  the  subject  of  the  suits,  the  contract  was  not  to  be  deemed 
champerty. 

That,  the  defendants  insisting  upon  their  right  to  treat  the  agreement  as 
void,  the  plaintiff  was  not  bound  to  tender  the  unpaid  instalments  of  the 
purchase-money  before  filing  his  bill. 

That  every  default  by  the  plaintiff  in  payment  of  the  instalments  at  the 
stipulated  thne  is  a  new  breach  of  the  contract,  giving  the  defendants  the 
right  to  rescind  it ;  but  that,  to  preserve  such  a  right,  it  must  be  asserted 
immediately  after  the  breach  occurs ;  and  that,  in  this  case,  the  breach  had 
been  waived. 

That,  the  time  of  performing  the  several  acts  required  by  the  agreement 
on  both  sides  being  past,  the  Cou&T  would  now  enforce  a  contemporaneous 
performance  of  the  contract  by  both  parties. 

The  bill  wsb  filed  on  the  6th  of  February,  1845,  for  the  specific 
performance  of  articles  of  agreement  entered  into  the  SOth  of 
November,  1841,  between  the  plaintiff  and  the  defendants,  whereby, 
in  consideration  of  the  several  sums  thereinafter  expressed  to  be 
paid  by  the  plaintiff  on  the  execution  of  the  said  articles,  viz.  762. 
to  Eliza  Daniel,  wife  of  James  Daniel  (deceased) ;  1502.  to  J.  F.  N. 
Daniel,  and  1002.  a-piece  to  the  said  J.  F.  N.  Daniel,  and  four  other 
children  of  the  said  James  Daniel,  all  of  whom  were  defendants;  and 
also,  in  consideration  of  the  covenants  therein  contained  on  the  part 
of  the  plaintiff,  they  the  said  defendants  agreed  that,  in  case  the 
plaintiff  should  in  all  respects  perform  the  covenants  and  agree- 
ments on  his  part  thereinafter  contained,  then,  but  not  otherwise, 
they  the  defendants  would,  at  any  time  after  such  performance,  at 
the  request  and  at  the  costs  of  the  plaintiff,  execute  all  such  deeds 
and  assurances  as  should  be  tendered  to  them  respectively  for 
assigning  and  transferring  to  him  all  their  several  rights,  titles, 
and  interests,  whether  present  or  future,  or  reversionary,  if  any,  in 
and  to  all  the  said  principal  sum  of  10,0002.  due  upon  the  security 
thereinbefore  mentioned,  *and  the  arrears  of  interest  due  or  to       [  *i2i  ] 
grow  due  thereon,  and  the  lands,  tenements,  and  hereditaments 
upon  which  the  same  were  charged  or  attempted,  or  directed  to  be 
charged,  and  the  mortgage  security  and  all  other  deeds,  papers, 
and  writings  in  the  custody  or  power  of  the  same  parties;  and  would 
give  and  grant  unto  the  plaintiff  full  powers  or  authorities  as  therein 
mentioned  to  prosecute  or  defend,  or  compromise  the  existing  actions 
or  suits,  or  to  commence  and  prosecute  or  defend  and  compromise 
any  other  actions,  suits,  or  proceedings  which  might  be  thought 
necessary  or  expedient  for    establishing  the   rights,   claims,   or 
interests  thereby  agreed  to  be  assigned  or  otherwise,  for  enabling 

8—2 
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HuKTEB  the  plaintiff  to  devise  the  full  benefit  of  the  said  assignment,  bat  so 
Daniel.  nevertheless  that  all  farther  proceedings  in  which  the  name  or 
names  of  the  defendants  should  be  used,  or  by  or  through  which 
proceedings  they  might,  whether  as  plaintiffs  or  defendants  or 
otherwise,  incur  any  liability  either  for  costs  or  otherwise  shoaU 
be  conducted  by  their  then  solicitors,  or  by  such  others  as  tht 
defendants  should  appoint,  and  it  was  thereby  agreed  that  tk 
plaintiff  should  accept  as  sufficient  evidence,  for  the  purpose  o: 
the  agreement,  of  the  existence  of  the  said  rights,  claims,  aiki 
interests  of  the  defendants,  the  statements  thereof  appearing  npoc 
the  pleadings  in  the  suit  of  Woodroffe  v.  Darnel  then  pending  k 
the  Court  of  Chancery,  and  the  recitals  in  the  agreement,  together 
with  the  production  (if  required)  of  all  such  deeds,  papers,  or 
writings,  in  the  possession  or  power  of  the  defendants  as  might 
be  required  to  vouch  the  truth  of  the  statement  of  facts  contained  in 
such  pleadings  and  recitals.  And  the  plaintiff  thereby  covenanldd 
and  agreed,  first,  that  he  would,  on  or  before  the  81st  of  Janoarr 
then  next,  pay  unto  the  said  J.  F.  N.  Daniel  1,8502.,  making,  with 
the  first  sum,  1,6002.,  intended  to  be  the  consideration  money  for  (he 
[  *422  ]  purchase  of  all  his  ^rights  and  interests  to  and  in  the  arrears  oi 
interest  of  the  said  sum  of  10,0002.  up  to  the  time  of  the  decease  of 
James  Daniel  his  father  (subject  to  the  rights  of  the  creditors  of  the 
latter).  Secondly,  that  the  plaintiff  would,  on  or  before  the  81st  of 
January  then  next  ensuing,  purchase  a  Government  annuity  of 
2502.,  to  be  payable  thenceforth  to  the  said  Eliza  Daniel  and  her 
assigns  during  her  life,  which,  with  the  752.,  was  intended  to  be  th€ 
consideration  for  the  purchase  of  all  her  rights  thereby  agreed  to 
be  assigned.  Thirdly,  that  he  would  pay  the  said  five  children  of 
the  said  James  Daniel  the  sum  of  9002.  a-piece,  viz,  4002.  a-piece 
on  the  81st  January  then  next,  and  the  other  5002.  a-piece  on  thfc 
81st  of  May,  1842,  making  together,  with  the  first  1002.,  the  sum 
of  1,0002.,  intended  to  be  paid  to  each  of  the  last-mentioned  parties^ 
as  the  consideration  of  the  purchase  of  their  several  rights  thereby 
agreed  to  be  assigned.  Fourthly,  that  he  would,  on  or  before  the 
81st  of  January  then  next,  pay  or  discharge  all  such  of  the  costs, 
charges,  and  expenses  of  the  two  several  actions  of  ejectment  and 
the  several  suits  in  Chancery  therein  mentioned  and  otherwise,  is 
relation  to  the  said  mortgage  security  (and  which,  so  far  as  related 
to  the  defendants,  then  amounted  to  the  sum  of  8,5792. 14«.  7i.)f 
as  any  of  the  former  trustees  of  the  settlement  of  the  12th  of  Jane. 
1796,  therein  mentioned,  or  the  defendants,  or  the  then  trustees. 
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or  any  future  trustees  of  the  said  settlement,  had  paid  or  incurred,  Huntbb 
or  had  or  should  become  liable  to  pay  or  incur,  and  also  the  costs  danibl. 
of  the  agreement  and  of  carrying  the  same  into  effect.  Fifthly, 
that,  until  or  before  all  the  sums  of  money  thereby  agreed  to  be 
paid  by  the  plaintiff  should  be  paid  and  satisfied,  the  plaintiff 
should  not  in  any  manner  interfere  in  the  prosecution  or  defence  of 
any  proceeding  in  the  said  actions  or  suits  respectively,  without  the 
consent  of  the  defendants,  it  *being  the  intent  and  agreement  of  [  **^  ] 
all  parties  that  in  the  meantime,  and  until  full  payment  should  be 
made  of  all  the  purchase  and  other  monies,  costs,  charges,  and 
expenses  agreed  to  be  paid  by  the  plaintiff,  the  defendants  might 
prosecute  the  said  actions,  suits,  and  proceedings,  and  their  respec- 
tive rights  and  claims,  as  if  the  agreement  had  not  been  made ; 
but  that  the  costs,  charges,  and  expenses  of  such  proceedings 
should  be  borne  and  paid  by  the  plaintiff,  or  be  retained  by  the 
defendants  at  their  option,  out  of  the  funds  or  monies  to  be  received 
under  any  such  proceedings.  Sixthly,  that  the  plaintiff  should 
indemnify  the  defendants  and  the  said  trustees  respectively,  from 
all  loss,  costs,  charges,  damages,  and  expenses  to  be  paid,  incurred, 
or  sustained,  by  reason  of  any  proceeding  either  in  the  said  or  any 
other  actions  or  suits  relating  to  the  said  rights  and  interests  thereby 
agreed  to  be  assigned.  Seventhly,  that  the  plaintiff  would,  on  or 
before  the  Slst  of  January  then  next,  deposit  in  the  hands  of  the 
solicitors  of  the  defendants  600!.,  to  be  held  by  them  as  a  collateral 
indemnity  fund  against  the  loss,  costs,  and  expenses  provided  for 
by  the  last-mentioned  covenant.  And  it  was  thereby  agreed,  that, 
in  case  the  plaintiff  should  not  in  all  respects  perform  the  several 
covenants  and  agreements  on  his  part  thereinbefore  contained,  and 
in  the  performance  of  which  it  was  thereby  declared  that  the  period 
thereinbefore  limited  for  such  performance  was  absolutely  essential, 
and  that  time  should  be  of  the  essence  of  the  contract ;  then,  and 
in  any  such  case,  it  should  be  lawful  for  the  defendants,  or  for  any 
of  them,  by  writing  to  rescind  the  agreement,  so  far  as  the  same 
related  to  the  person  or  persons  respectively  giving  such  notice; 
and  the  person  or  persons  giving  such  notice  might  then  retain  to 
him,  her,  or  them,  and  the  several  other  defendants,  out  of  the 
several  sums  paid,  or  which  should  be  paid  by  the  plaintiff  in  the 
execution  of  the  agreement,  all  loss,  costs,  *charges,  damages,  [  •424  ] 
and  expenses  whatsoever  which  the  person  or  persons  giving  such 
notice  might  have  paid  or  incurred,  or  become  liable  to  pay  or  incur 
by  reason  of  any  proceeding  had  or  taken  by  the  plaintiff  in  relation 
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HcNTKB      to  the  rights  or  interest  thereby  agreed  to  be  assigned  or  otherwise. 

Davibl.      as  therein  mentioned. 

The  bill  stated,  that,  by  indentures  of  lease  and  release  and 
mortgage  of  the  22nd  and  28rd  of  February,  1816,  certain  here- 
ditaments and  premises  in  the  county  of  Surrey,  being  &e 
hereditaments  comprised  in  the  mortgage  security,  which  was 
the  subject  of  the  agreement,  were  conveyed  by  one  William 
Woodroffe,  with  the  consent  and  approbation,  and  at  the  request 
of  the  said  James  Daniel  and  Eliza,  his  wife,  unto  and  to  the 
use  of  Stewart  and  Brury,  their  heirs  and  assigns,  subject  to 
redemption,  on  payment  by  William  Woodroffe  of  the  10,00(M.  and 
interest  mentioned  in  the  said  agreement;  that  Drury  survived 
Stewart,  and  died  in  1835,  intestate ;  and  that,  by  indentures  of 
lease  and  release  and  appointment  of  the  10th  and  11th  of 
November,  1887,  the  mortgage  created  by  the  indentures  of 
February,  1816,  was  duly  transferred  by  the  heir-at-law  of 
Drury,  and  the  other  parties  therein  named,  to  Long  and  others, 
as  trustees ;  that  the  principal  sum  of  10,000/.  with  an  arrear  of 
interest  since  1824,  still  remained  due  to  the  said  Long  and  his 
co-trustees  on  the  said  security,  or  otherwise  by  virtue  of  the 
indentures  of  February,  1816  ;  that  William  Woodroffe  afterwards 
created  other  mortgages  of  the  same  hereditaments  and  premises, 
and  that  such  last-mentioned  mortgages  had  many  years  pre- 
viously become,  and  had  ever  since  been,  and  then  were  vested 
in  the  plaintiff  for  his  own  benefit ;  that  William  Woodroffe  died 
in  1824,  and  since  1824  his  brother  George  Woodroffe  had  entered 
into  possession  of  the  said  hereditaments  and  premises,  and  into 

[  •425  ]  the  receipt  'of  the  rents  and  profits  thereof,  claiming  to  be 
entitled  thereto  for  his  life,  independent  of  and  not  subject  to  the 
mortgage  of  the  22nd  and  28rd  of  February,  1816 ;  that  two  several 
actions  of  ejectment  had  been  commenced  by  Long  and  his  co- 
trustees, as  lessors  of  the  plaintiff,  to  establish  the  validity  of  their 
legal  title  to  the  possession  of  the  premises,  under  the  indentures 
of  February,  1816  ;  that  the  first  action  was  commenced  in  or  as  of 
Trinity  Term,  1887,  and  was  tried  at  the  Summer  Assizes  for  Surrey 
in  1887,  when  the  plaintiff  in  ejectment  was  nonsuited  ;  that  another 
action  was  commenced  in  or  as  of  Easter  Term,  1839,  by  or  on 
behalf  of  the  same  parties,  together  with  certain  other  persons  who 
joined  therein  as  lessors  of  the  plaintiff,  and  the  same  was  tried  in 
1889,  when  a  verdict  was  found  for  the  plaintiffs,  for  the  greater 
part  of  the  said  premises ;  and  by  a  rule  of  the  Court  of  Excheqner, 
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in  Hilary  Term,  1840,  it  was  ordered  that  the  facts  should  be  stated      Huntbr 
in  a  special  case,  with  liberty  to  turn  the  same  into  a  special  verdict      danibl. 
if  the  Court  should  think  fit,  which  special  case  was  yet  undisposed 
of ;  that  the  said  10,0002.  formed  part  of  the  funds  which,  by  settle- 
ment made  in  1796,  previously  to  the  marriage  of  the  said  James 
Daniel  and  Eliza,  his  wife,  were  vested  in  the  trustees  for  the  time 
being  of  the  said  settlement,  in  trust  for  the  said  James  Daniel  and 
Eliza,  his  wife,  successively  for  life ;  and,  after  the  decease  of  the 
survivor  in  trust  for  the  children  of  the  marriage,  as  the  husband 
should  by  deed  or  will  appoint :  that  George  Woodroffe,  in  July, 
1887,  filed  his  bill  against  the  said  Long,  Le  Geyt,  Nugent,  and 
J.  F.  N.  Daniel,  and  the  said  James  Daniel  and  Eliza,  his  wife, 
and  certain    other    persons,   to  restrain  them  from   proceeding 
at  law  for  the   recovery  of  the  said  premises,  and  to  have  his 
interest  in  the  same  declared  by  the  Court;    that  James  Daniel 
died  in    December,  1889,  having  by  his  will  bequeathed  all  the 
arrears  *of   interest  due  on  the  mortgage  of   1816  to  J.   F.   N.       F  '^^e  ] 
Daniel,  his  son,  and  the  principal  sum  of  10,0002.  thereby  secured, 
equally  among  his  said  five  children,  and  appointed  J.  Dawson 
executor  of  his  will ;  that  the  said  suit  and  proceedings  had  been 
revived  against  the  said  J.  Dawson,  as  such  executor ;  that  certain 
proceedings  had  been  taken  in  the  cause,  as  therein  mentioned,  but 
the  same  had  not  been  heard  ;  that,  by  the  effect  of  the  said  settle- 
ment and  appointment,  the  parties  to  the  articles  of  agreement  of  the 
first  part  were,  or  claimed  to  be,  beneficially  entitled  to  the  principal 
sum  of  10,0002.,  and  the  arrears  of  interest  thereon  as  therein 
mentioned  ;  that  the  said  parties  to  the  two  actions  of  ejectment,  as 
lessors  of  the  plaintiff,  and  to  the  suits  in  Chancery,  as  defendants, 
had  paid  or  incurred,  or  became  liable  to  pay  or  incur,  divers  costs, 
charges,  and  expenses,  to  a  large  amount.    The  bill  stated,  that  the 
plaintiff  paid  to  the  solicitors  of  the  defendants  the  several  sums 
acknowledged  by  the  said  agreement  to  be  paid  to  the  defendants ; 
and  that,  on  the  11th  of  June,  1842,  the  plaintiff  paid  to  such 
solicitors  the  sum  of  7262.,  (762.  on  account  of  the  said  annuity 
of  2602.  to  Eliza  Daniel,  and  6602.  to  the  other  parties) ;  and  that 
the  said  sum  of  7262.  was  accepted  by  the  defendants. 

The  bill  alleged,  that  the  defendants  had  refused  to  perform  the 
agreement,  on  the  pretence  that  the  plaintiff  had  not  paid  the 
whole  of  the  sums  of  money  by  the  agreement  stipulated  to  be 
paid  on  the  Slst  January,  1842;  and  that  the  defendants  had 
served  the  plaintiff  with  notice  that  the  agreement  had  thereby 
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HuNTEB  been  determined  and  made  void,  and  that  they  thereby  reflcinded 
Dak»l.  the  agreement:  but  the  bill  charged,  that  the  defendants  had 
long  since  forfeited  or  waived  any  right  which  they  might  have 
[  *427  ]  had,  to  make  time  of  the  essence  of  the  ^contract,  or  to  rescind 
the  contract,  by  the  acceptance  of  the  7252.  aforesaid.  The  bOI 
charged,  that  the  defendants  had,  by  their  agents,  entered  into 
possession  of  the  hereditaments  and  premises  recovered  by  tiie 
said  ejectment ;  and  it  prayed  that  they  might  be  decreed  speci- 
fically to  perform  the  agreement,  and  to  execute  all  deeds  which 
should  be  necessary  or  proper  for  the  purpose  of  conveying  or 
transferring  to  the  plaintiff  the  said  rights,  titles,  and  interests, 
and  for  a  receiver  in  the  meantime. 

The  defendants  demurred  for  want  of  equity. 

Mr.  Bacon  and  Mr.  Holt,  for  the  demurrer,  argued,  first,  that 
the  agreement,  carried  into  effect,  would  amount  to  a  case  of 
maintenance  or  champerty;  secondly,  that  if  it  were  not  liable 
to  that  objection,  still  the  plaintiff  had  omitted  to  perform  hifi 
part  of  the  contract,  and  therefore  was  not  entitled  to  the  assist- 
ance of  a  court  of  equity ;  and  thirdly,  that  the  latter  objection 
was  apparent  on  the  facts  stated :  and  it  followed,  from  the  terms 
of  the  contract,  that  the  defendants,  in  consequence  of  the  default 
of  the  plaintiff,  were  entitled  to  rescind  the  contract,  and  that  the 
general  charge,  that  the  defendants  had  waived  that  right,  did  not 
obviate  the  objection,  unless  facts  amounting  to  such  waiver  were 
specifically  shown. 

Mr.  Romilly,  Mr.  James  Parker ,  and  Mr.  Southgate^  for  the  bill. 

[On  the  objection  of  maintenance.  Wood  v.  Dowries  (i),  Prosser 

V.  Edmonds  (2),  Harrington  v.  Long  (3),  and  other  authorities  were 

[  428  ]       cited.]      On   the   right  of  the  plaintiff  to  sue,  without  having 

previously  performed  his  part  of  the  contract,  Pordage  v.  Cole  (4), 

Lloyd  Y.  Lloyd  (5).     ♦     *     * 

The  Vigb-Ghancellor  : 

The  bill  alleges,  that,  in  1816,  one  William  Woodroffe,  being  in 
possession  of  and  claiming  to  be  entitled  to  property  in  fee  simple, 
charged  or  affected  to  charge  it  by  way  of  mortgage  with  the  sum 
of   10,000{.,  and  to  that  amount  and  interest  the  defendants,  or 

(1)  11  R.  B.  160  (18  Ves.  120).        (4)  1  Wms.  Saund.  320. 

(2)  41  B.  B.  322  (1  Y.  &  C.  481).      (5)  46  B.  B.  25  (2  My.  &  Cr.  192). 

(3)  39  B.  B.  304  (2  My.  &  K.  690). 
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^ozne  of  them,  claimed  an  interest  as  mortgagees.  The  bill  also  huntbb 
klleges,  that  William  Woodroffe  created  other  mortgages  upon  the  danieu 
iSLxne  lands,  which  have  long  since  become,  and  are  now  vested 
in  the  plaintiff.  The  plaintiff,  therefore,  would  be  the  second 
mortgagee  of  this  property.  The  bill  then  states,  that  William 
Woodroffe  died,  and  George  Woodroffe,  his  brother,  entered  into 
possession  of  the  lands,  claiming  under  some  old  settlement,  by  a 
title  paramount  to  that  of  William.  The  consequence  of  the  estab- 
lishment of  the  title  of  George  will  therefore  be,  to  render  the 
mortgages  ^created  by  William  invalid.  (His  Honour  then  mentioned  [  *^29  ] 
the  proceedings  in  the  two  ejectments,  and  in  the  suit,  as  stated 
in  pp.  118,  119  above.)  In  that  state  of  things,  on  the  30th  of 
November,  1841,  the  agreement  was  entered  into  by  the  plaintiff, 
who  is  a  solicitor,  with  the  defendants,  which  agreement  it  is  the 
object  of  this  suit  to  enforce.  The  bill  has  been  met  by  a  general 
demurrer,  for  want  of  equity. 

The  first  ground  of  demurrer  is,  that  the  agreement  amounts  to 
champerty,  or  that  it  savours  of  champerty.  The  question  is  not 
whether  the  agreement  falls  within  some  of  the  old  definitions  of 
champerty,  but  whether  it  amounts  to  champerty  in  the  sense  ih 
which  at  this  day  champerty  is  forbidden  by  law.  The  bill  alleges, 
that  the  mortgages  created  subsequently  to  that  for  10,000Z.  had 
been  many  years  ago  assigned  to  and  vested  in  the  plaintiff,  and 
that  the  agreement  recites  that  the  plaintiff  has,  or  claims  to  have, 
an  interest  in  the  lands  charged  with  the  10,0002.,  and  that  he  has 
proposed  to  become  the  purchaser  of  the  interest  of  the  defendants 
in  the  10,000Z.,  with  the  interest  thereon.  The  charges  in  this 
respect  might  certainly  have  been  more  specific  than  they  are. 
The  allegation,  **  that  the  mortgages  many  years  ago  were  assigned 
to,  and  are  now  vested  in  the  plaintiff,"  is  not,  according  to  some 
opinions,  inconsistent  with  the  supposition  that  the  plaintiff  may 
not  have  had  an  interest  therein  at  the  time  the  agreement  was 
entered  into.  Strictly  speaking,  I  cannot  know  what  a  party  means 
by  the  expression  "  many  years  ago;"  but  I  think,  coupling  it  with 
ibe  averment  that  the  plaintiff,  at  the  time  of  the  agreement,  had 
eome  interest  in  the  land,  that  it  is  by  reasonable  intendment  a 
sufficient  averment  in  effect  that  the  .plaintiff,  at  the  time  of  the 
agreement,  had  the  same  interest  as  the  defendants  in  resisting  the 
proceedings  which  had  been  instituted  by  ^George  Woodroffe.  The  [  *4S0  ] 
case  of  Harrington  v.  Long  (i)  was  relied  upon  as  showing  that 
(1)  39  B.  B.  304  (2  My.  &  K.  690). 
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HuxTss  this  agreement  savoored  of  champerty.  I  am  by  no  means  clear 
Danisl.  ^^^  the  opinion  of  Sir  John  Lrach  in  that  case  is  perfectly  con- 
sistent with  what  he  decided  in  Hartley  v.  Rtusell  (i).  The  plainlifi 
in  that  case  insisted  that  the  assignment  was  made  band  fiit^  and 
that  the  purchase  of  the  snbject-matter  of  a  pending  proceeding 
might  be  valid,  and  might  be  enforced  by  bill.  This  is  what  the 
plaintiff  in  this  case  is  attempting  to  do.  It  is  not  very  easy  to 
understand  why,  in  that  case,  the  vendor,  in  whom  the  legal  in- 
terest was,  and  who  was  trustee  for  the  plaintiff,  should  not  ha?e 
been  allowed  to  join  as  plaintiff  in  the  suit,  so  far  as  the  objection 
of  champerty  is  in  question.  It  is  not  quite  obvious  why  it  should 
be  champerty,  because  the  party  who  had  assigned  his  interest 
pending  the  suit  was  joined  as  plaintiff,  if  it  were  not  of  that 
character  provided  the  plaintiff  had  filed  the  bill  by  himself ;  and 
the  decision  is,  that  the  vendor  could  not  join  with  the  purchaser 
as  plaintiff.  The  case  was  so  argued  by  Mr,  Tinney.  If  the  par- 
chaser  might  enforce  his  agreement,  it  is  difficult  to  see  why  he 
might  not  indemnify  the  vendor ;  but  the  question  raised  in  the 
cases  cited  in  Harrington  v.  Long  was,  whether,  if  there  had  been 
no  express  agreement  to  indemnify,  the  Court  would  not  have 
allowed  the  plaintiff  to  file  a  bill  to  avail  himself  of  the  agreement. 
The  deed  of  indemnity  is  not  stated  in  the  report  in  that  case ;  bat, 
from  the  language  of  Sir  John  Lbach,  and  the  arguments  of  the 
respondents  on  the  rehearing,  it  is  clear  that  it  was  a  case  in  which 
the  deed  of  indemnity  was  relied  upon,  not,  perhaps,  as  sufficient 
to  invalidate  a  simple  case  of  purchase  of  interest,  but  as  showing 
that  the  transaction  was  entered  into  for  some  collateral  purpose. 
[  **3i  ]  Wood  v.  Doicnes  (2)  *was  the  case  of  a  perfect  stranger  buying  the 
supposed  right  of  another  under  circumstances  which  Lord  Eldon 
thought  obliged  him  to  consider  him  as  the  purchaser  of  a  pre- 
tended title.  He  treated  it,  for  what  reason  I  do  not  know,  as  the 
case  of  a  purchaser  having  no  interest  whatever  in  the  question. 
That  was  the  case  of  a  solicitor  and  his  client,  but  that  is  not  the 
case  here  ;  neither  is  the  plaintiff  a  stranger.  The  question  npon 
which  the  validity  of  the  mortgages,  both  of  the  plaintiff  and  of 
the  defendants,  depends,  is  precisely  the  same ;  namely,  whether 
William  Woodroffe  had  a  title  which  will  support  the  deeds.  The 
plaintiff,  the  second  mortgagee,  has  bought  in  the  first  mortgage 
pending  the  suit,  and  now  openly  institutes  this  suit  to  have  the 
benefit  of  the  existing  suit,  and  of  the  proceedings  therein,  ind^ 
(1)  25  B.  B.  196  (2  Sim.  &  St.  244).  (2)  11  B.  B.  160  (18  Yee.  120). 
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pendently  of  those  in  whose  place  he  stands.  The  question  is,  Hunter 
whether  that  is  lawful  or  not  ?  On  referring  to  Hawkins's  Pleas  of  daniel. 
the  Crown  (i),  I  find  he  has  a  section  on  acts  of  champerty  which 
he  thus  heads,  "  How  far  they  are  justifiable  in  respect  of  an 
interest  in  the  thing  in  variance."  Under  this  head,  although  an 
act  of  champerty,  he  says  it  is  not  objectionable  wherever  there  is 
an  equitable  interest  in  the  title  in  dispute  (2).  He  puts  the  case  of 
an  equitable  interest  in  a  dispute  as  to  choses  in  action  and  of 
cestui  que  trusts :  and  he  gives  numerous  instances  of  parties 
having  a  direct  interest  similar  to  that  of  the  parties  in  this  suit, 
and  being  yet  allowed  to  maintain  or  defend  the  suit.  The  case  of 
Findan  v.  Parker  (3)  appears  to  me  to  bring  down  to  the  present 
time  the  principle  laid  down  by  Hawkins,  that  a  person  having,  or 
believing  that  he  has,  an  interest  in  the  subject  of  dispute,  and 
hondfde  acting  in  the  suit, — for  it  goes  as  far  as  this, — *may  law-  [  •432  ] 
fully  assist  in  the  defence  of  that  suit.  I  think,  therefore,  the  case 
before  me  is  not  open  to  demurrer  on  the  ground  of  champerty. 

The  next  point  is  on  the  question  of  time.  Nothing  can  be  more 
express  upon  the  agreement,  nor  more  reasonable,  under  the  cir- 
cumstances, than  that  time  should  be  of  the  essence  of  the  con- 
tract. But  the  question  is,  whether  that  stipulation  is  not  waived 
by  the  parties  in  this  case.  If  that  question  depended  upon  the 
general  allegation  in  the  bill,  "  that  the  defendants  had  waived  or 
abandoned  their  right  to  rescind  the  contract  by  notice,"  followed 
by  the  words,  ''  and  in  particular  by  the  acceptance  "  of  certain 
payments,  the  effect  of  the  general  charge  would  have  been  limited 
to  the  result  of  the  particular  matter  alleged.  If  the  particular 
acts  alleged  did  not  amount  to  a  waiver,  I  should  have  had  no  diffi- 
culty in  following  the  modem  cases  upon  that  subject,  the  tendency 
of  which  is  to  destroy,  as  far  as  possible,  the  inconvenient  practice 
of  putting  in  general  charges,  of  which  neither  the  defendant,  nor 
probably  the  plaintiff,  knows  the  meaning.  Such  general  charges 
may  be  perfectly  unfounded,  and  may  involve  parties  in  litigation 
for  years,  whilst,  if  the  facts  were  stated,  the  Court  might  at  once 
dispose  of  the  case.  The  party  ought  so  to  frame  his  case  upon 
the  record,  that  the  Court  can  fairly  see  what  the  case  is  which  is 
to  be  relied  upon.  But  whether,  upon  demurrer,  I  could  disregard 
altogether  a  merely  general  charge,  I  need  not  decide.  In  this  case 
I  think  the  facts  stated  amount  to  a  waiver  of  the  right.    I  agree 

(1)  VoL  I,  p.  456,  Stb  ed.  (3)  63  E.  E.  723  (U  M.  &  W.  676). 

(2)  Vol.  1,  8.  21.  p.  468. 
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HuMTKB      with  the  defendants,  that  each  breach  on  the  part  of  the  plaintiff. 

daktbl.  hi  the  non-pa3^n6nt  of  money,  was  a  new  breach  of  the  agreement ; 
and  that,  time  being  of  the  essence  of  the  contract,  each  breach 

[  '-^33  ]  gave  the  defendants  a  right  to  rescind  the  contract ;  *bat  that  right 
should  have  been  asserted  the  moment  the  breach  occurred.  The 
defendants  were  not  at  liberty  to  treat  the  agreement  as  still  sub- 
sisting, and  to  take  the  benefit  of  it  at  the  expense  of  the  plaintiff, 
if  they  meant  to  insist  that  it  was  at  an  end.  They  were  at  liberty 
to  rescind  it,  but  were  not  imperatively  bound  to  do  so.  There  is 
no  stronger  reason  for  holding  that  the  forfeiture  of  a  lease  is 
waived  by  the  acceptance  of  rent  subsequently  accruing,  than  there 
is  in  this  case  for  holding  that  the  acceptance  of  an  instalment  of 
purchase-money  (which  was  not  due  unless  the  agreement  was  to 
be  continued)  is  a  waiver  of  the  right  to  rescind  the  agreement. 
The  defendants  had  no  right  to  accept  the  money  but  upon  the 
principle  that  the  agreement  was  still  subsisting. 

The  only  remaining  point  insisted  upon  was,  that  the  making  of 
every  payment  was  a  condition  precedent  to  the  right  of  the  plain- 
ti£f  to  call  for  the  execution  of  the  agreement,  or  in  fact  to  call  for 
the  benefit  of  it ;  and  it  was  argued  that  the  bill  could  not  properly 
be  filed  before  the  plaintiflf  had,  out  of  Court,  fully  performed  his 
agreement.  The  general  rule  in  equity  certainly  is  not  of  that 
strict  character.  A  party  filing  a  bill  submits  to  do  everything  that 
is  required  of  him ;  and  the  practice  of  the  Court  is  not  to  require 
the  party  to  make  a  formal  tender,  where,  as  in  this  case,  from 
the  facts  stated  in  the  bill,  or  from  the  evidence,  it  appears  that 
the  tender  would  have  been  a  mere  form,  and  that  the  party  to 
whom  it  was  made  would  have  refused  to  accept  the  money.  The 
defendants,  according  to  the  allegation  in  the  bill,  insist  that  the 
agreement  is  altogether  void,  and  the  plaintiff,  therefore,  is  at 
liberty  to  contend  that  the  tender  would  have  been  useless.  It  does 
not  appear  to  me  necessary  to  rely  upon  that,  for  if  the  stipulation 

[  *4S4  ]  as  to  the  time  already  past  has  been  ^waived,  a  contemporaneous 
performance  of  the  agreement  by  all  the  parties  to  the  respective 
parts  of  the  agreement  must  be  enforced  by  this  Court.  It  is 
different  at  law,  where  one  party  may  succeed,  and  afterwards  a 
cross  action  may  be  brought  against  him :  this  Court  disposes  of 
the  whole  matter  at  once.     The  demurrer  must  be  overruled. 
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HEN80N  V.  BLACKWELL  (I).  ws. 

April  22.  23, 
(4  Hare.  434—443 ;  S.  0.  14  L.  J.  Ok  329.)  24. 

A  debtor  and  his  wife  joined  in  an  assignment  of  the  chose  in  action  of  ^   * 

the  wife,  to  a  creditor  of  the  husband,  to  secure  300/.  owing  by  the  husband.       Wiobam 
The  creditor  afterwards  insured  the  life  of  the  wife  in  a  sum  of  200/.    The         V.-C. 
chose  in  action  was  not  reduced  into  possession  in  the  lifetime  of  the  wife.         [  484  ] 
The  wife  died,  and  the  creditor  received  from  the  insurance  office  the  200/. : 
Held,  in  a  suit  for  redemption,  that,  if  the  creditor  had  no  insurable  interest 
in  the  life  of  the  debtor's  wife,  the  debtor  could  have  no  claim  to  the 
application  of  the  sum  assured  towards  the  payment  of  his  debt;  that  here 
the  creditor  had  an  insurable  interest,  but  the  risk  ceased  at  the  death  of 
the  wife ;  and  that  the  money  afterwards  paid  by  the  insurance  office,  being 
paid  in  their  own  wrong,  the  debtor  was  not  entitled  to  have  it  applied  in 
reduction  of  his  debt. 

Ann  Webb,  under  the  will  of  Francis  Webb,  her  uncle,  who  died 
in  1814,  was  entitled,  on  the  death  of  her  father,  Edward  Webb, 
to  one-fifth  share  of  a  moiety  of  an  annuity  of  SOOL,  which  had 
been  granted  for  the  term  of  sixty  years,  if  two  persons  (the 
grantors),  or  the  survivor  of  them,  should  so  long  live,  (subject  to 
the  contingency  of  a  certain  trade  or  business  producing  to  the 
grantors,  or  the  survivor  of  them,  a  specified  amount  of  profit) ; 
and  was  also  entitled,  under  the  same  will,  on  the  death  of  her 
father,  to  a  fifth  part  of  a  legacy  of  700L,  with  interest  thereon 
from  his  death.  In  1822,  Ann  Webb  intermarried  with  the  plain- 
tiff. The  legacies  were  not  made  the  subject  of  any  settlement. 
Edward  Webb,  the  father,  died  in  1828. 

By  an  indenture  of  assignment,  dated  in  August,  1881,  made 
between  the  plaintiff  and  the  said  Ann,  his  wife,  of  the  one  part, 
and  the  defendant  John  Blackwell,  of  the  other  part,  reciting  the 
will  of  Francis  Webb,  and  *that  the  plaintiff  was  indebted  to  the  [  *435  j 
defendant  in  the  sum  of  3002.,  upon  a  promissory  note  of  the 
same  date  as  the  indenture,  bearing  interest  at  5  per  cent.,  the 
said  plaintiff,  William  Henson,  and  the  said  Ann,  his  wife,  and  each 
of  them,  assigned  unto  the  defendant  John  Blackwell,  his  executors, 
administrators,  and  assigns,  all  that  the  said  annuity,  and  all  and 
every  annual  or  other  sum  or  sums  of  money  whatsoever,  which 
they  were  entitled  to  under  or  by  virtue  of  the  recited  clause  of 
the  will  of  the  said  Francis  Webb,  and  all  other  interest,  benefit, 
and  advantage  whatsoever  of  the  said  plaintiff  and  Ann,  his  wife, 
by  virtue  thereof,  upon  trust  to  retain  the  same  from  time  to  time, 
when  received  in  liquidation  of  the  said  sum  of  8002.,  due  from 
the  plaintiff  to  the  defendant,  with  interest  thereon,  and  the  costs 

(1)  PttMion  V.  NeeU  (1879)  12  Ch.  D.  760,  40  L.  T.  303. 
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HKN80M  and  expenses  of  preparing  the  said  asBignment,  and  incident  to  tbe 
Blackwkli..  execution  of  the  trusts  thereby  created :  and  it  was  thereby  agreed, 
that,  in  the  event  of  the  death  of  either  of  the  grantors  of  the 
annuity,  if  the  defendant,  his  executors,  or  administrators,  should 
be  desirous  of  insuring  the  life  of  the  survivor  of  them,  it  should 
be  lawful  for  him  and  them  so  to  do,  to  the  amount  of  the  said 
debt,  or  of  such  part  thereof  as  should  remain  unpaid ;  in  which 
case  all  sums  of  money  to  be  paid  for  effecting  and  continning 
such  insurance  should  be  considered  as  added  to  the  debt,  so  doe 
as  aforesaid,  from  the  plaintiff  to  the  defendant,  and  be  recoverable 
in  like  manner. 

Some  pa3rments  of  the  share  of  Ann  Henson  of  the  annuity  were 
made  to  the  defendant  under  the  assignment,  the  first  of  which 
he  received  in  July,  1882.  These  payments  were,  however,  inter- 
rupted, in  consequence  of  a  suit  in  Chancery  on  the  subject  of 
the  administration  of  the  estate  of  Francis  Webb,  and  ultimately 
in  consequence  of  a  notice  by  the  plaintiff  to  the  survivor  of  the 
[  •ise  1  ^grantors,  requiring  him  not  to  pay  the  defendant.  The  defendant 
also,  after  the  death  of  Ann  Henson,  received  a  balance  of  59/., 
in  respect  of  the  pecuniary  legacy  to  her  which  had  been  assigned 
to  him  by  the  deed. 

In  August,  1832,  the  defendant,  without  the  privity  or  knowledge 
of  the  plaintiff  or  of  his  wife,  insured  the  life  of  Ann  Henson,  the 
wife,  in  the  Norwich  Union  Life  Assurance  Office,  in  the  sum 
of  200!.  The  defendant  paid  the  expense  and  premiums  on  the 
policy  from  time  to  time,  as  they  became  due,  amounting  to  about 
222. ;  and,  by  his  answer  in  this  cause,  he  stated,  that  he  did  not 
charge  such  payments  to  the  account  of  the  plaintiff,  but  treated 
them  as  being  made  entirely  on  his  own  account,  and  at  his  own 
risk.  The  plaintiff's  wife  died  in  February,  1835,  and,  on  the 
application  of  the  defendant  to  that  effect,  the  plaintiff  soon  after- 
wards furnished  him  with  a  certificate  of  her  burial.  The  Norwich 
Union  Office,  in  July,  1835,  paid  the  defendant  the  2001.  secured 
by  the  policy.  The  plaintiff  took  out  letters  of  administration  of 
the  estate  of  his  wife,  and  filed  his  bill  to  redeem  the  property 
comprised  in  the  assignment  of  August,  1831,  praying  that  the 
defendant  might  be  charged  with  the  amount  he  received  on  the 
policy,  after  allowing  him  the  premiums  and  expenses  paid  upon  it. 

Mr.  Bomilly  and  Mr.  Grove,  for  the  plaintiff: 
[  487  J  *    *    The  Court  will  regard  the  defendant  as  having  obtained 
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knd  intended  the  policy  of  insaranee  as  a  collateral  security  for      Henbon 
>he  debt ;  and  will  treat  the  money  received  by  the  defendant  on  blackwell. 
the  policy  upon  the  death  of  Ann  Henson  as  having  been  received 
in  part  discharge  of  the  debt,  allowing  the  defendant  thereout  the 
premiums  which  he  had  paid. 

Mr.  Cooper  and  Mr.  Wright^  for  the  defendant : 

The  insurance  by  the  defendant  of  the  life  of  Ann  Henson  was 
not  made  in  pursuance  of  any  contract  with  the  plaintiff.  It  was 
the  voluntary  act  of  the  defendant.  There  was  nothing  in  the 
transaction  to  connect  it  with  the  plaintiff's  mortgage.  It  was  true, 
there  was  the  circumstance,  that  the  plaintiff  happened  at  the 
time  to  owe  the  defendant  a  sum  of  money,  to  secure  which  the 
plaintiff  and  his  wife  had  assigned  to  him  some  property ;  but  as 
to  the  transaction  of  the  insurance,  they  were  entire  strangers. 
What  might  have  been  the  responsibility  of  the  defendant  under 
the  statute,  or  whether  he  incurred  them  by  mistake  or  advisedly, 
was  not  material  to  the  account  in  this  suit,  and  was  no  foundation 
for  relief  in  equity  against  him. 

[The  following  cases  were  cited :  Godsall  v.  Boldero  (i) ;  Holland  v. 
Smith  (2)  ;  Clark  v.  I'he  Inhabitants  of  the  Hundred  of  Blything  (3)  ; 
Halford  v.  Kynier  (4) ;  Ex  parte  Andrews,  In  re  Eniett  (5) ;  Phillips 
v.£«tii?ood(6).] 

The  Yicb-Chancellob  :  May  l. 

The  plaintiff,  under  the  will  of  a  gentleman  of  the  name  of  Webb,  [  438  ] 
was  entitled  in  right  of  his  wife  to  an  interest  in  personal  property 
which  was  not  capable  of  being  reduced  into  possession :  Stiffe  v. 
Eteritt('i).  The  plaintiff  was  at  the  same  time  indebted  to  the 
defendant  to  the  amount  of  SOOi.,  and  the  plaintiff  and  his  wife 
assigned  to  the  defendant  the  interest  which  the  husband  had  in 
the  wife's  property  as  a  security  for  the  debt.  After  the  assign- 
ment, but  without  the  knowledge  of  the  debtor  or  his  wife,  the 
creditor  effected  a  policy  of  insurance  on  the  life  of  the  wife  with 
the  Norwich  Union  Office,  for  a  sum  not  agreeing  in  amount  with, 
hot  less  than  the  debt,  a  sum  of  200Z.  The  policy,  in  its  terms, 
contains  no  reference  to  the  particular  security  which  the  defendant 
held. 

(1)  9  East,  72.  (5)  16  £.  E.  263  (1  Madd.  573). 

(2)  9  E.  R  801  (6  Esp.  11).  (6)  46  E.  R  226  (Lloyd  &  Qoold, 

(3)  26  E.  E.  334  (2  B.  &  C.  254).  Ga.  temp.  Sugd.  270). 

(4)  34  E.  E.  553  (10  B.  &  C.  724).  (7)  43  E.  E.  135  (1  My.  &  Or.  37). 
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Hbvson  The  wife  of  the  debtor  died  in  the  lifetime  of  the  hoBbond,  and 

blaokwbll.  upon  her  death  the  defendant  received  from  the  Norwich  Unki 
Office  the  amount  secured  by  the  policy.  The  plaintiff  has  since 
filed  his  bill  for  the  redemption  of  the  mortgaged  property,  insisting 
that  the  money  received  from  the  office  ought  to  be  set  ofiF  against 
the  debt,  and  that  the  security  should  be  discharged  upon  payment 
of  the  balance. 

If,  in  such  a  case,  I  should  decide  against  the  plaintiff,  he  will 
not  have  to  complain  that  he  has  to  pay  more  than  the  amount  of 

[  *489  ]  his  debt.  His  complaint  *could  only  be  had  not  to  pay  less  than 
his  debt.  If  1  decide  against  the  defendant,  he  will  not  be  a 
loser  of  his  debt ;  he  will  still  be  paid  in  full,  unless,  indeed,  the 
rule  of  law  relied  upon  by  the  plaintiff  would  not  make  allowanee 
for  the  premiums  paid  on  the  policy.  Abstractedly,  therefore,  it  is 
difficult  to  say  that  in  either  way  injustice  would  necessarily  be  done. 
The  contest  is,  which  of  the  two  parties  is  to  have  the  benefit  of 
a  sum  of  money  received  from  a  third  person,  not  as  the  fruit  of  anv 
contract,  or  the  result  or  sequence  of  any  communication  between 
the  parties.  The  plaintiff  was  wholly  ignorant  that  the  policy  was 
effected,  and  there  was  no  contract  in  the  deed  of  assignment, 
authorising  the  defendant  to  effect  any  such  policy.  There  was 
indeed  a  clause  authorising  the  debtor  to  effect  a  policy  of  insurance, 
but  that  was  for  an  entirely  different  purpose,  it  was  to  guard 
against  the  extinction  of  the  chose  in  action,  which  was  the  subject 
of  the  security,  and  had  no  reference  to  the  events  out  of  which 
this  suit  has  arisen. 

Such  being  the  circumstances  of  the  case,  one  question  made  in 
the  argument  was,  whether  the  defendant,  the  creditor,  had  an 
insurable  interest  in  the  life  of  the  plaintiff's  wife ;  or  whether,  in 
fact,  the  policy  was  not  void  from  the  beginning  for  want  of  such 
interest.  If  the  defendant  had  no  such  interest,  I  should  have 
great  difficulty  in  finding  any  ground  for  admitting  the  plaintiff's 
claim.  Assuming,  that,  if  the  defendant  had  an  insurable  iaterest, 
the  Court  would  refer  the  policy — though  silent  upon  the  subject- 
to  that  interest;  yet,  if  the  defendant  had  no  such  insurable 
interest,  there  is  no  judicial  reason  that  occurs  to  my  mind  for 
referring  the  policy  to  the  debt  which  happened  at  the  same  time 
to  be  owing  by  the  husband.      In  the  absence  of  an  insurable 

[  *44o  J  interest  in  the  life  of  the  wife,  and  of  any  evidence  "^to  connect  the 
policy  with  the  husband's  debt,  I  cannot  intend  that  the  policy  was 
effected  as  a  guarantee  against  a  risk  in  which  (by  the  supposiuon; 
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the  defendant  had  no  interest.  The  mere  fact,  that  the  wife  Henson 
joined  in  assigning  her  interest  with  her  husband,  would  not  give  blaokwbll. 
the  assignee  an  insurable  interest  in  her  life,  if  the  interest  did  not 
arise  from  the  nature  of  the  transaction.  The  creditor  might  have 
made  a  false  representation  to  the  insurance  office  when  he  applied 
for  the  policy,  and  the  office  may  have  paid  the  amount  of  the 
maorance  in  their  own  wrong  upon  a  void  policy  ;  but  it  would  by 
no  means  follow  from  these  premises  that  the  Court  must  hold  the 
plaintiff  entitled  to  that  which  had  been  so  wrongfully  paid  and 
wrongfully  received. 

In  order  that  the  question  intended  to  be  raised  by  the  plaintiff 
may  arise,  it  must,  I  think,  be  made  out  that  the  defendant  had  an 
insurable  interest  in  the  life  of  the  plaintiff's  wife;  and  my  impres- 
sion certainly  is,  that  the  defendant  had,  at  the  time  he  effected 
the  insurance  on  the  life  of  Mrs.  Henson,  a  sufficient  interest  in  her 
life  to  render  the  insurance  lawful.     The  event,  against  the  conse- 
quences of  which  it  was  his  interest  to  guard,  was  the  death  of  the 
basband,  leaving  the  wife  surviving.    In  that  event  the  defendant 
might  have  lost  the  benefit  of  his  security  on  the  mortgaged  property, 
and  the  debt  for  which  it  was  given.    If  that  event  had  happened, 
and  the  insurance  had  been  on  the  life  of  the  husband,  the  same 
event  which  took  away  his  security  would  have  entitled  him  to 
payment  of   the  policy.     If  the  same  event  had  happened,  the 
insurance  on  the  life  of  the  wife  would  have  been  the  only  remaining 
security  for  the  debt  in  case  of  the  husband's  insolvency.      The 
defendant  therefore  had,  I  think,  an  insurable  interest  in  the  life 
of  the  plaintiff's  wife ;  he  had  a  right  to  a  guarantee  against  the 
consequences  of  her  *surviving  the  plaintiff.     The  event  I  have      [  •441  ] 
supposed  did  not,  however,  happen.    The  wife  died  in  the  lifetime 
of  the  husband ;  and  the  question  is,  whether  the  determination  of 
the  contingency  against  which  the  creditor  had  a  right  to  be  pro- 
tected did  not  as  completely  discharge  the  guarantee,  as  did  the 
payment  of  Mr.  Pitt's  debt  in  the  case  of  OodsaU  v.  Boldero  (i). 

Ifi  then,  the  defendant  had  (as  I  think  he  had)  an  insurable 
interest,  there  was  an  interest  to  which  the  Court  might  and,  I 
think,  ought  to  refer  the  policy,  although  the  policy  itself  contains 
no  express  reference  to  that  interest ;  and  although  there  is  no 
extrinsic  evidence  to  show  that  it  had  reference  to  this  particular 
transaction.  Taking  it,  therefore,  for  the  present,  that  the  defendant 
had  an  insurable  interest,  can  he  retain  to  himself  the  benefit  of 

(1)  9  East,  71. 
B.B.— VOL.  Lxvn.  9 
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Henson  the  money  which  has  been  paid  apon  the  policy  ?  The  case  of 
Blackwell.  OodsaU  v.  Boldero  is  the  leading  case  on  the  subject.  In  that  c^se 
Houlditch,  a  coachmaker,  was  a  creditor  of  Mr.  Pitt,  and  effected  a 
policy  on  Mr.  Pitt's  life.  Mr.  Pitt  died,  leaving  the  debt  still  doe. 
The  executors  of  Mr.  Pitt,  not  out  of  his  assets,  but  out  of  money 
obtained  aliunde^  paid  the  debt;  and,  the  insurance  office  after- 
wards refusing  to  pay  the  anu)unt  secured  by  the  policy,  an  action 
was  brought  against  them  to  recover  it.  The  decision  in  that  case 
was,  that  it  was  a  contract  to  indemnify  Houlditch  against  loss: 
and  that,  as  the  debt  had  been  paid,  (no  matter  from  what  source), 
no  loss  had  been  sustained,  and  the  money  could  not  be  recovered. 
Now,  the  case  before  me  is  not  one  in  which  the  creditor  has  been 
paid  his  debt,  and  seeks  to  recover  upon  the  policy  notwithstanding 
such  payment.  It  is  a  case  in  which  the  creditor  hsbs  recovered  the 
[  *i42  ]  money  under  the  ^policy,  and  the  debtor  is  endeavouring  to  obtain 
the  benefit  of  that  payment,  by  procuring  it  to  be  applied  in  redac- 
tion of  his  debt.  The  two  cases  are,  therefore,  distinguishable  in 
form,  and  may,  perhaps,  be  thought  distinguishable  in  principle 
also ;  for  the  case  of  OodsaU  v.  Boldero^  and  others  to  the  same 
effect,  have  only  decided  what,  as  between  two  contracting  parties, 
was  the  meaning  of  the  contract,  which  one  of  them  sought  to 
enforce  against  the  other.  In  this  case  a  person,  who  is  a  mere 
stranger  to  the  contract,  requires  me  to  decide  in  his  favour,  first, 
what  the  contract  was  between  his  creditor  and  the  insurance 
office ;  and,  secondly,  that  he  (the  debtor)  is  entitled  to  the  benefit 
of  that  contract,  to  which,  in  fact,  he  was  an  entire  stranger.  I  do 
not  say  that  there  is  anything  in  principle  which  should  necessarily 
exclude  him  from  the  right  he  claims.  I  do  not  say,  that,  if  a 
stranger  goes  to  a  creditor  of  A.  B.,  and  offers  to  pay  A.  B.'s  debt, 
and  the  creditor  accepts  payment  of  the  debt  from  that  stranger, 
there  is  any  reason  why  the  debtor,  on  being  sued  for  the  same 
debt,  should  not  be  allowed  to  adopt  the  act  of  the  stranger  and 
say :  "  My  debt  has  been  paid ;  you  have  accepted  payment  in  full 
of  the  demand."  If  that  may  be  done,  the  case  would  be  the 
same  in  substance  if  a  stranger  for  a  valuable  consideration  became 
guarantee  for  another.  The  case  of  Ex  parte  Andrews  (i)  is  an 
authority  in  point,  for,  although  Sir  Thomas  Plumbr  ultimately 
rested  his  opinion  on  the  fact  that  it  was  the  case  of  a  trustee,  be 
stated  the  law  as  clearly  as  possible  in  favour  of  the  proposition 
contended  for  by  the  plaintiff.  In  Humphrey  v.  Arabin  (2),  Lord 
(1)  16  R.  E.  263  (1  Madd.  573).         (2)  1  LI.  &  Gk).  Cas.  temp.  Plunket,  322. 


VOL.  Lxvn.]         1845.     CH.     4  HAEE,  442—448.  181 

Plukket  appears  to  have  intimated  a  doubt  whether  the  law  could      Hbnson 
be,  as  I  consider  it  to  have  been,  laid  down  in  the  cases.     By  these  blackwell. 
cases,  *according  to  my  view  of  them,  I  am  bound.     It  appears  to       [  •^is  ] 
me,  as  I  have  already  intimated,  that  the  defendant  had  an  interest 
sufficient  to  entitle  him  to  the   guarantee,  which,  according  to 
Godsdl  v.  Boldero  and  the  other  cases,  was  all  he  acquired  by  the 
insurance.      Upon  the  death  of   the  wife  in  the  lifetime  of  the 
husband,  there  was  no  longer  any  risk ;  and  the  question  arises, 
whether  the  guarantee  was  not  as  completely  discharged  by  that 
event — the  only  thing  to   be   guarded   against    having    become 
impossible  to  happen — as  it  was  in  Godsall  v.  Boldero,  where  the 
party  received  payment  of  the  debt.     The  question  is  purely  a 
legal  question,  and  is  of   sufficient  importance  to  justify  me  in 
saying,  that,  if  either  party  would  wish  to  take  the  case  to  a  court 
of  law,  I  ought  to  allow  him  to  do  so. 

The  counsel  on  both  sides  stated  it  to  be  the  wish  of  the  parties 
to  obtain  his  Honour's  decision,  rather  than  to  carry  the  case  to  a 
court  of  law. 

The  Yice-Ghancbllob  : 

My  opinion  is  against  the  plaintiff.  If  it  had  been  a  void  policy 
from  the  beginning,  he  could  claim  nothing.  I  think  that  it  was 
not  void  from  the  beginning,  that  the  creditor  had  an  insurable 
interest,  but  his  right  was  only  to  effect  a  policy  which  should 
guarantee  him  against  the  loss  which  he  might  have  sustained,  if 
the  wife  had  survived  the  husband.  She  did  not  survive  her 
husband.  The  risk  intended  to  be  guarded  against  was  at  an  end  ; 
and  I  think  that,  when  the  risk  ceased,  the  guarantee  must  be 
considered  as  satisfied. 

The  plaintiff  is  entitled  to  his  decree  for  redemption.  There 
may  be  a  declaration  that  he  is  not  entitled  to  have  the  amount 
received  on  the  policy  set  off  against  the  mortgage  debt.  I  give  no 
costs  to  the  hearing. 

HOLT   V.  DEWELL(l).  i846. 

(4  Hare,  446-452 ;  S.  C.  15  L.  J.  Ch.  14;   9  Jur.  1005.)  Aprino,  11, 

A  testatrix,  entitled,  upon  the  decease  of  a  tenant  for  life,  to  a  sum  of 

stock  standing  in  the  names  of  D.  and  L.,  as  trustees,  bequeathed  the  \^5f^' 

stock  to  P.  and  appointed  D.  her  sole  executor.    In  1834,  after  the  death  of  r  '' 
the  testatrix,  P.  assigned  all  his  estate  and  effects  to  L.  and  H.,  upon  trust  -' 

(1)  Stephens  v.  Greeri  [1895]  2  Ch.  148,  64  L.  J.  Ch.  546,  72  L.  T.  547. 
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Holt  for  his  creditors.     In  1838,  P.  asaigiied  bis  interest  in  the  stock  to  ths 

*•  plaintiff  by  way  of  mortgage ;  and  the  plaintiff  thereupon  gave  D.  notice  of 

'^'"  the  incumbrance.    No  notice  of  the  assignment  of  1834  was  given  to  D. 

until  1843 :  Held,  that,  until  D.,  the  executor,  had  assented  to  the  \epcj 
to  P.,  the  notice  to  L.  of  the  deed  of  1834  was  insufiBdent  to  exdnde  a 
subsequent  incumbrancer  from  obtaining  priority,  and  that  the  notice  of  tb 
incumbrance  of  1838,  given  to  D.  by  the  plaintiff,  entitled  the  plaintiff  to 
the  prior  charge  on  the  fund. 

That  a  suit  instituted  by  some  of  the  creditors  under  the  deed  of  1S34,  to 
execute  the  trusts  of  that  deed,  as  it  did  not  give  the  plaintiff  or  the 
executor  actual,  so  neither  could  it  be  held  to  give  them  constructive  noti<:e 
of  that  instrument. 

A  SUM  of  838L  6s.  8d.  Consols  was  invested  by  Eliza  Dewell  in 
[  *447  ]  the  names  of  Thomas  Dewell  and  *John  Long,  apon  tnist  to  pay 
the  dividends  thereof,  amounting  to  102.  a  year,  to  Ann  Kingston 
for  her  life.  Eliza  Dewell  afterwards,  by  a  codicil  to  her  will, 
dated  the  30th  of  October,  1828,  bequeathed  the  lOL  a  year  in  the 
SI.  per  cent.  Consols,  standing  in  the  names  of  Long  and  Dewell, 
which  would  revert  to  her  upon  the  death  of  Ann  Kingston,  to  her 
grandson,  Philip  Daniel ;  and  she  appointed  the  same  Thomas 
Dewell  (who  was  one  of  the  trustees  of  the  fund)  sole  executor  of 
her  will.  The  testatrix  died  in  May,  1838 ;  and  in  June,  18S3, 
Thomas  Dewell  proved  the  will.  In  June,  1884,  a  Jiat  in  bank- 
ruptcy was  issued  against  Philip  Daniel,  under  which  he  was 
adjudged  a  bankrupt.  Thejiat  was  afterwards  annulled  by  consent 
of  the  creditors,  and  by  indentures  of  lease  and  release  and  assign- 
ment, dated  in  October,  1884,  made  between  Philip  Daniel,  of  the 
first  part ;  the  said  J.  Long  and  one  B.  Higgins,  of  the  second 
part ;  and  the  other  creditors  of  Philip  Daniel,  of  the  third  part ; 
the  hereditaments  and  premises  therein  mentioned,  and  all  other 
the  estate  and  effects  whatsoever  then  due  and  owing,  and  there- 
after to  become  due  and  owing,  or  belonging  to  Philip  Daniel  up  to 
the  date  thereof,  or  which  he  or  any  person  or  persons  in  trust  for 
him  was  or  were  entitled  unto,  or  on  any  account  whatsoever,  were 
conveyed  and  assured  unto  the  said  J.  Long  and  B.  Higgins,  upon 
the  trusts  thereinafter  demised  concerning  the  same. 

In  1886,  some  of  the  creditors  instituted  a  suit  to  carry  into 
effect  the  trusts  of  this  indenture,  and  a  decree  was  made  estabhshing 
the  deed,  and  directing  the  trusts  to  be  executed. 
[  Uis  ]  On  the  8rd  of  October,  1838,  the  plaintiff's  solicitor,  *by  letter, 

inquired  of  Thomas  DewelPs  solicitor  (who  was  also  a  trustee,  with 
Thomas  Dewell,  of  other  funds  in  which  Philip  Daniel  was  interested) 
what  amount  of  stock  was  invested  in  their  names  to  which  Philip 
Daniel  might  become  entitled,  informing  him,  at  the  same  time, 
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that  Philip  Daniel  had  applied  for  a  loan,  upon  the  secarity  of  such  Holt 
last-mentioned  stock,  and  also  on  the  reversionary  interest  of  the  dbwbll. 
lOL  a  year  Consols  after  the  death  of  Ann  Kingston.  Thomas 
Dewell  directed  his  solicitor  to  give  the  required  information.  On 
the  19th  of  October,  1888,  Philip  Daniel  executed  an  assignment, 
by  way  of  mortgage,  of  his  interest,  under  the  codicil  of  Eliza 
Dewell,  in  remainder  expectant  upon  the  decease  of  Ann  Kingston, 
unto  the  plaintiff,  with  a  proviso  for  redemption  upon  payment  to 
him  of  200L,  and  interest  thereby  secured;  and  Philip  Daniel 
thereby  appointed  the  plaintiff,  his  executors,  &c.,  his  attorney  and 
attorneys,  to  recover  the  said  mortgage  funds.  On  the  21st  of 
November,  notice  of  the  assignment  was  given  by  the  plaintiff's 
solicitor  to  Thomas  Dewell. 

In  November,  1842,  Ann  Kingston,  the  tenant  for  life,  died,  and 
the  plaintiff  then  called  for  a  transfer  of  the  3332.  6«.  8d.  Consols,  in 
conformity  with  the  assignment  of  the  19th  of  October,  1838. 

In  May,  1848,  the  solicitor  of  the  said  J.  Long,  describing  himself 
as  the  solicitor  of  Long  and  Higgins,  the  trustees  of  the  creditors' 
deed  of  October,  1834,  gave  notice  to  Thomas  Dewell  of  the  convey- 
ance and  assignment  thereby  made  to  them  of  all  the  estate  and 
effects  of  Philip  Daniel. 

The  bill  was  filed  for  a  sale  and  transfer  of  the  8832.  68.  6d. 
Consols,  and  for  payment  of  the  mortgage  *debt,  interest,  and  costs       [  *449  ] 
to  the  plaintiff  thereout.     The  defendants  were  Thomas  Dewell, 
John  Long,  B.  Higgins,  and  Philip  Daniel. 

Thomas  Dewell,  by  his  answer,  stated  the  several  notices  which 
he  had  received  of  claims  on  the  3882.  6k.  8d,  Consols,  and  sub- 
mitted to  join  in  the  transfer  as  the  Court  should  direct.  John 
Long  insisted  that  the  fund  passed  to  him  and  Higgins  by  the 
trust  deed  of  October,  1834 ;  and  that,  although  no  notice  of  that 
deed  was  given  to  Thomas  Dewell,  on  the  other  hand,  no  notice 
was  given  to  him  (the  defendant  Long)  of  the  plaintiff's  mortgage, 
until  May,  1840;  and,  by  reason  of  no  such  notice  having  been 
given,  the  plaintiff  was  not  entitled  to  priority.  B.  Higgins  said, 
he  had  not  acted  in  the  trusts  of  the  deed  of  October,  1834,  except 
on  one  occasion,  for  conformity ;  and  submitted  to  the  Court  the 
question  of  its  validity  and  operation.  Philip  Daniel  admitted  the 
mortgage  debt,  and  submitted  that  the  fund  did  not,  and  was  not 
intended  to  pass  by  the  assignment  of  October,  1884. 

Mr,  Temple  and  Mr.  J.  H.  Palmer,  for  the  plaintiff,  argued. 
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Holt  that  although  Long,  one  of  the  trustees  of  the  stock  in  question, 
Dkwelu  ^ub^  he  taken  to  have  notice  in  October,  1884,  of  the  assignment 
for  the  benefit  of  creditors,  to  which  he  was  himself  a  party ;  yet 
that  transaction  was  not  communicated  to  Dewell,  the  other  trustee, 
until  1848 ;  for  notice  to  one  of  the  trustees  was  not,  constructively 
or  otherwise,  notice  to  both :  Tivison  v.  Ranisbottom  (i).  And  the 
plaintiff  had  guarded  himself  by  making  inquiries  of  Dewell  before 
he  advanced  his  money,  and  had  given  Dewell  notice  of  his  incom- 
[  *450  ]  brance  on  the  fund,  in  1888.  Dewell  was  also  *the  executor  of  the 
testatrix,  under  whose  will  Daniel,  the  mortgagor,  claimed.  The 
plaintiff  had  been  permitted  to  rely  on  the  security  by  the  default 
of  the  defendants  Long  and  Higgins  in  not  having  made  known 
their  claim  to  Dewell;  and  therefore,  they  submitted  that  the 
security  of  the  plaintiff  was  entitled  to  priority. 

Mr.  Tinney  and  Mr.  Bennett,  for  the  defendant  Dewell. 

Mr.  Kenyon  Parker  and  Mr.  T.  B.  Saunders,  for  the  defendant 
Long,  submitted  that  notice  of  an  assignment  to  one  of  several 
trustees  of  the  property  assigned  was  enough,  so  long  as  the  trustee 
to  whom  such  notice  was  given  continued  to  fill  that  character: 
Meibx  V.  Bell  (2) ;  and  whether  the  notice  was  acquired  by  the  fact 
that  the  trustee  was  a  party  to  another  transaction,  or  whether  it 
was  distinctly  given  to  him,  was  immaterial :  Smith  v.  Smith  (s). 
The  parties  entitled  under  the  assignment  in  October,  1834,  had 
therefore  perfected  their  title  by  a  sufficient  notice  before  the  mort- 
gage to  the  plaintiff  was  made.  The  suit,  to  carry  into  effect  the 
creditor's  deed,  ought  also  to  be  considered  as  notice  to  the  plaintif 
and  Dewell,  by  the  effect  of  the  lis  pendens  before  and  at  the  time 
of  the  mortgage. 

Mr.  Bacon,  for  Higgins. 

Mr.  Parsons,  for  Philip  Daniel. 

The  Vicb-Chancbllob  inquired   whether    it    appeared   on   the 
pleadings  that  Thomas  Dewell,  the  executor  of  Eliza  Dewell,  had, 
at  the  time  the  plaintiff  gave  him  notice  of  the  mortgage,  assented 
to  the  legacy  of  the  stock  in  question  ? 
[  461  ]  It  was  admitted   that  no  positive   assent  was  stated  on  the 

pleadings ;  but  some  of  the  counsel  for  the  different  parties  doubted 
whether  an  assent  might  not  be  inferred  from  the  answer  given  by 

(1)  44  E.  E.  183  (2  Keen,  35).         (3)  39  E.  B.  762  (2  Or.  &  M.  231). 

(2)  58  E.  E.  41  (1  Hare,  73). 
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Thomas  Dewell,  the  executor,  to  the  application  of  the  plaintiff 
nth  reference  to  the  fund. 

Fhe  Vicb-Chancelloe  : 

In  the  absence  of  any  assent  by  the  executor  to  this  specific 
egacy,  notice  to  one  of  the  trustees,  in  whose  name  the  stock 
Happened  to  be  invested,  not  being  the  executor  of  the  testatrix,  is 
act  sufficient  to  vest  in  the  parties,  claiming  by  assignment  from 
the  legatee,  that  equitable  possession  of  the  fund  which  is  required 
in  order  to  postpone  a  subsequent  incumbrancer,  who  had  taken 
the  precaution  of  giving  such  notice  to  the  executor. 

I  have  read  the  pleadings,  and  I  do  not  find  that  the  bill  or  any 
of  the  answers  states  a  case  of  assent  by  the  executor.     The  conse- 
quence of  no  assent  having  been  given  is,  that  the  executor  is  the 
only  person  at  present  entitled  to  call  for  a  transfer  of  the  stock 
mto  his  name.    It  is  still  vested  in  the  executor  as  part  of  the 
estate  of  the  testatrix.    Now,  the  defendants  Long  and  Higgins  do 
not;  assert  that  any  notice  of  the  assignment  for  the  benefit  of  the 
creditors  of  Philip  Daniel  was  given  to  the  executor  until  long  after 
the  mortgage  to  the  plaintiff,  unless  the  pendency  of  the  creditor's 
suit  was  such  notice.    But  the  creditor's  suit  was  to  carry  the  trust 
deed  into  effect  generally:  there  was  no  specific  claim  made  in  that 
suit  to  the  legacy  now  in  question.    If  the  suit  did  not  give  the 
plaintiff  or  the  executor  actual  notice  of  the  assignment,  I  cannot 
hold  it  to  be  constructive  notice  to  either  of  them. 

Now,  in  1838,  the  plaintiff  gave  Thomas  Dewell,  the  ''^executor, 
notice  of  his  incumbrance  on  the  fund.  Thomas  Dewell  was  also 
one  of  the  trustees  of  the  fund.  I  am  of  opinion  that  the  notice 
thus  given  is  sufficient  to  entitle  the  plaintiff  to  priority. 


Holt 

r. 

Dewell. 

April  12. 


[  M52  ] 


COOPER  V.  PITCHER. 

(4  Hare,  485-^86;  afld.  on  appeal,  16  L.  J.  Ch.  24—25;  9  Jur.  202.) 

L^acy  to  A.,  and  in  case  A.  shall  die  in  the  testator's  lifetime,  without 
issue,  then  over.  A.  died  in  the  testator's  lifetime,  leaving  a  child :  the 
child  is  not  entitled  to  the  legacy. 

Costs  given  to  the  plaintiff  although  the  bill,  raising  a  question  on  the 
construction  of  a  will,  was  dismissed. 

Costs  given  to  the  plaintiff  out  of  the  fund  in  question,  directed  to  be  set 
off  against  payments  out  of  the  fund  erroneously  made  by  the  trustees  to 
the  use  of  the  plaintiff. 

Thb  testator,  by  his  wUl,  dated  in  1886,  gave  to  trustees  (who 
were  also  his  executors)  a  sum  of  4,2002.,  upon  trust  to  divide  the 


1845, 
March  1,  3. 

WiGEAM, 
V..C. 

On  Appeal. 

1846. 

Nai\  11. 

Lord 

COTTENHAM, 
L.C. 

[485] 
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CooPBB  same  into  six  eqaal  parts,  and  to  pay  700Z.,  one-sixth  part,  onto 
PiTousB.  George  Cooper,  the  nephew  of  the  testator's  late  wife,  and  the  other 
parts  to  certain  other  persons.  Afterwards,  in  the  same  year,  tiie 
testator  made  a  codicil,  in  which,  after  reciting  the  gift  of  4,20(M.  m 
the  will,  he  proceeded :  "  Now  I  do  hereby  declare  my  mind  and  wul 
to  be,  that,  in  the  case  of  the  death  of  any  one  or  more  of  my  said 
wife's  nephews  and  nieces  in  my  lifetime  without  issue,  the  shark 
or  shares  of  and  in  the  said  sum  of  4,200{.  of  such  one  or  more  of 
them  as  shall  so  die  in  my  lifetime  without  issue  shall  go  and  U 
paid  to  the  survivors  or  survivor  of  them  in  equal  proportions.*' 

George  Cooper  died  in  June,  1887,  in  the  lifetime  of  the  testator. 
The  testator  died  in  1888. 

The  plaintijff,  who  was  the  only  child  of  George  Cooper,  filed  her 
bill  by  her  mother  and  next  friend,  claiming  the  legacy  of  700/. 

Mr.  RomiUy  and  Mr,  E.  Montagu  argued  that  the  codicil  con- 
tained a  gift  by  implication  to  the  issue  of  George  Cooper,  the 
nephew.     They  cited  Ex  parte  Rogers  (i),  and  Bibin  v.  Walker  (2). 

Mr.  Batten,  for  the  trustees  of  the  fund,  referred  to  LethieuUier 
[  •486  ]       V.  Tracy  (3),  Greene  v.  Ward  (4),  and  other  ♦cases  cited  in  Jarman 
on  Wills  (6),  as  showing  ^that  there  could  be  no  implication  in 
favour  of  such  issue. 

The  Yicb-Changellob  held,  that  there  was  no  gift  in  the  codicil 
to  the  children  or  issue  of  George  Cooper  ;  and,  therefore,  that  the 
bill  must  be  dismissed. 

Mr.  Romilly  referred  to  the  point  argued  in  the  case  of  Weskott 
V.  Cvlliford  (6),  and  submitted  that  this  was  a  proper  case  for  pay- 
ment of  the  costs  of  the  plaintiff  out  of  the  fund :  it  would  have  been 
impossible  for  the  trustees  to  dispose  of  the  fund,  if  the  question 
had  not  been  determined  by  the  decision  of  the  Court. 

Mr.  Batten  said,  that  it  appeared,  by  the  answer,  that  the 
trustee,  acting  on  the  belief  that  the  plaintiff  was  entitled  to  the 
legacy,  had  for  several  years  paid  to  the  mother  (the  next  friend  in 
the  cause)  the  interest ;  and  he  submitted,  that  such  interest  ought 
to  be  set  off  against  any  costs  which  the  Court  might  direct  to  be 
paid  out  of  the  fund  to  the  plaintiff  (7). 

(1)  17  B.  R.  239  (2  Madd.  449).  (5)  Pp.  521,  525,  5th  ed. 

(2)  Ambl.  661.  (6)  64  E.  E.  287  (3  Hare,  274), 

(3)  3  Atk.  796.  (7)  See  Coppin  v.  Coppin,  2  P.  Wms. 

(4)  25  E.  E.  38  (1  Euse.  262).  293,  296. 
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[The  following  order  was  made :]  Cooper 

This  Court  doth  order  &c.  to  tax  the  plaintiff  her  costs  of  this  Pitcher. 
suit,  and  the  costs,  charges,  and  expenses  properly  incurred  by  the 
defendant  B.  Pitcher;  and  it  is  ordered,  that  it  be  referred  &c.,  to 
inquire  <&c.  what  sums  of  money  have  been  paid  in  respect  of  the 
legacy  in  the  pleadings  mentioned  by  the  defendant,  Pitcher,  to 
Elizabeth  Cooper,  widow,  the  next  friend  of  the  plaintiff,  as  the 
mother  and  guardian,  and  for  the  benefit  of  the  plaintiff,  the  infant ; 
and  it  is  ordered,  that  the  amount  of  the  plaintiff's  costs  in  this  suit, 
when  &c.,  be  set  off  against  the  amount  so  paid  in  respect  of  the  said 
legacy ;  and  if  such  costs  shall  exceed  such  amount,  then  it  is  ordered, 
that  the  said  defendant  Robert  Pitcher  do  pay  the  excess  of  such  costs 
out  of  the  fund  in  question  in  this  cause ;  and  it  is  ordered,  that  the 
defendant  be  at  liberty  to  retain  the  amount  of  the  said  costs,  charges, 
and  expenses  out  of  the  fund  in  &c. ;  and  thereupon,  it  is  ordered, 
that  the  plaintiffs'  bill  do  stand  dismissed  out  of  this  Court. 

[The  plaintiff  appealed  from  this  decision  as  reported  in  16 
L.  J.  Ch.  p.  24.] 

Mr.  RomiUy  and  Mr.  E.  Montagu,  for  the  appellant,  contended        1^46. 
that,  under  the  gift  over  in  default  of  issue  of  George  Cooper,  his         !!l.  ' 
issue  took  by  implication.     In  Greene  v.  Ward  the  circumstances  L  i^  L«  J.  Ch. 
were  different,  and  no  cases  appear  to  have  been  cited  in  the 
argument  of  that  case. 

Mr.  Anderdon  and  Mr.  Batten,  for  the  executor  of  the  testator :        [  25  ] 

In  Ez  parte  Rogers  the  petitioners  were  the  personal  representa- 
tives of  the  mother,  and  they  took  in  that  character,  not  under  their 
title  as  children. 

(Thb  Lord  Chanoellob  :  If  the  report  of  that  case  is  correct  in 
2  Madd.  455,  Sir  Thomas  Plumbb  has  laid  down  a  proposition  which 
is  directly  contrary  to  the  law.) 

If  real  estate  is  given  to  A.  for  life,  and  if  he  dies  without  issue, 
then  to  B.,  if  A.  happens  to  be  the  heir  of  the  testator,  A.'s  children 
take ;  but  if  he  is  not  the  heir,  his  children  take  nothing.  Greene 
V.  Ward  appears,  from  a  statement  in  Ranelagh  v.  Ranelagh  (i),  to 
have  been  appealed  from,  and  affirmed  by  Lord  Lyndhubst. 

Thb  Lord  Chamgbllob: 

If  I  entertained  any  doubt  on  this  case,  I  would  take  time  to 
(1)  39  B.  B.  233  (2  My.  &  K  441,  446 ;  8.C.I  L.  J.  (N.  S.)  Oh.  183). 
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consider  it.  The  rale  which  lets  in  the  party,  after  whose  deatb 
some  one  is  to  take,  is  good  in  the  case  of  the  heir,  bat  it  is  not  good 
in  other  cases.  The  parent  has  an  estate  for  life,  and  if  the  parent 
dies  withoat  issae,  it  is  given  over  to  some  one  else.  The  gift  to  & 
stranger  is  to  take  place  in  case  of  the  death  withoat  issae  of  tht 
tenant  for  hf e.  I  cannot  rely  on  the  dictum  of  Sir  Thomas  Plumee, 
bat  there  was  good  groond  in  Greene  v.  Ward  for  sustaining  the 
claim  of  the  children  as  against  those  who  claimed  in  oppc^ition  lo 
them.  I  think  there  is  a  distinction  between  a  gift  to  a  party,  with 
restriction  of  the  gift  for  the  purpose  of  protection,  and  a  restriction 
of  the  gift  itself.  I  had  to  consider  this  a  few  days  ago  in  a  case  of 
Gampertz  v.  Oompertz  (i).  Greene  v.  Ward  has  never  been  lost  sight 
of.  I  am  of  opinion  that  that  construction  cannot  be  supported, 
and  I  cannot  conceive  that  the  plaintiff  has  any  claim  to  the  legacy. 
I  may  speculate  what  the  testator  would  have  done  if  he  could  hdst 
contemplated  these  events;  but  the  circumstances  which  have 
happened  are  not  provided  for  by  the  will.  The  appeal  must  be 
dismissed,  without  costs.  The  appellant  is  not  required  to  pay 
costs,  and  the  deposit  will  be  returned,  as  a  matter  of  coarse. 


1846. 
May  30. 
June  7. 

WlOBAM, 
V.-C. 

[4  Hare,  500] 


SHEPHERD  V.  MOULS. 

(4  Hare,  dOO— 506 ;  S.  C.  14  L.  J.  Ch.  366;  9  Jur.  oOa) 

A  testator  directed  his  trustees  to  invest  the  residue  of  his  personal 
estates  in  Goyemment  or  real  securities.  Some  of  the  cestuis  que  tnift 
and  one  of  the  trustees  permitted  the  trust  monies  to  remain  in  the  hAndsd 
the  other  trustee  at  interest :  Held,  that,  inasmuch  as  no  inyestment  «^ 
made,  the  trustees  were  chargeable  with  the  whole  amount  of  the  truft 
funds  possessed  by  them,  with  interest ;  but  were  not  answerable  for  tk 
amoimt  of  Consols,  or  any  other  particular  security,  in  which  they  miglit, 
according  to  the  directions  of  the  will,  have  invested  the  trust  monies. 

T.  Shepherd,  by  his  will,  dated  in  1829,  gave  to  J.  Hannan  and 
W.  Mouls,  their  executors,  administrators,  and  assigns,  his  lease- 
hold house  in  Lambeth,  and  all  other  his  personal  estate  and  effacte, 
upon  trust,  at  such  times  as  they  should  think  proper,  to  sell  his 
said  leasehold  house  and  the  goodwill  of  his  trade,  and  with  all 
convenient  speed  to  call  in  and  convert  into  money  his  perBonal 
estate,  or  such  part  thereof  as  did  not  consist  of  money,  and  to 
stand  and  be  possessed  of  the  monies  which  should  arise  or  coma  to 
their  or  his  hands  or  hand  by  the  ways  and  means  aforesaid,  upon 
trust  to  pay  the  testator's  debts,  funeral  and  testamentary  expensa^t 

(1)  16  L.  J.  Ch.  23. 
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and  to  raise  a  sum,  the  yearly  dividends,  interest,  and  produce     shephebd 
of  which,  when  invested,  would  amount  to  lOOL,  and  to  invest  the       Mouls. 
said  sum  of  money  in  their  or  his  names  or  name  in  the  purchase 
of  a  competent  share  or  competent  shares  of  the  Parliamentary 
stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon  Govern- 
ment or  real  securities  in  England,  and  from  time  to  time,  with  the 
consent  of  his  wife  so  long  as  she  should  continue  his  widow  and 
unmarried,   and    after  her  second    marriage  or  decease  at    the 
discretion  of  his  trustees,  to  alter,  vary,  or  transpose  the  trust 
monies,  stocks,  funds,  and  securities  into  or  for  other  trust  monies, 
stocks,  funds  and  securities  of  a  like  nature,  and  pay  the  dividends, 
interest,    and   annual   produce  of  the   said   last-mentioned  trust 
monies,  stocks,  funds,  and  securities  to,  or  permit  the  same  to  be 
received  by,  his  wife  and  her  assigns,  for  her  life,  or  so  long  as  she 
should  continue  his  widow,  and  to  make  good  the  deficiency,  if  any, 
out  of  the  residue  of  his  ^personal  estate,  as  thereby  directed ;  and,       [  *50i  ] 
in  case  his  wife  should  marry  after  his  decease,  then  to  pay  her  the 
annual  sum  of  501.  for  her  life,  and  the  trust  monies,  stocks,  funds, 
and  securities  so  to  be  appropriated  for  securing  the  annual  sum  of 
lOOL,  then  to  become  part  of  the  residue  of  his  personal  estate. 
And,  as  to  the  residue  or  surplus  of  the  monies  which  should  come 
to  the  hands  of  his  said  trustees,  or  the  survivor  of  them,  or  the 
executors,  administrators,  and  assigns  of  such  survivor  as  aforesaid, 
and  which  should  remain  after  answering  the  said  trusts  and  pur- 
poses, the  testator  directed,  that  the  said  J.  Hannan,  W.  Mouls,  and 
the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should  lay  out  and  invest  the  same  in  their  or  his 
names  or  name  upon  such  stocks,  funds,  or  securities  as  aforesaid, 
and  alter  and  vary  the  said  stocks,  funds,  and  securities  from  time 
to  time,  as  to  them  or  him  should  seem  reasonable.    And  the  testator 
declared  the  trusts  of  the  said  monies,  stocks,  funds,  and  securities 
so  to  be  appropriated  for  securing  his  wife  the  said  annual  sum  of 
1001.,  and  of  and  in  the  interest,  dividends,  and  annual  produce 
thereof,  but  subject  to  the  said  annuity  of  1002.,  or  502.,  and  also  of 
and  in  all  and  singular  other  the  trust  monies,  stocks,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  produce  thereof, 
for  the  benefit  of  his  six  children  as  therein  mentioned.     And  he 
directed,  that,  until  the  said  trust  monies,  stocks,  funds,  and  securi- 
ties should  vest  absolutely  in  some  person  or  persons  under  the  trusts 
thereinbefore  declared,  the  trustees  should  lay  out  and  accumulate 
the  same,  in  the  way  of  compound  interest,  for  the  benefit  of  the 
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shbpubrd    persons  or  person  who,  under  the  trasts  thereinbefore  deckr^. 

MouLs.       should  become  absolutely  entitled  to  the  said  funds  re8}>ectiTeij 

The  will  contained  clauses  in  the  usual  form  for  the  indemnity  of 

[*602]      *the  trustees  in  respect  of  other  than  their  own  defaults;  an: 

J.  Hannan  and  W.  Mouls  were  thereby  appointed  the  executor^ 

The  testator  died  in  1829.  The  executors  possessed  themselye' 
of  the  personal  estate ;  but,  instead  of  investing  the  residue  aceordki: 
to  the  trusts  of  the  will,  Hannan  was  permitted  by  the  widow,  an<i 
by  some  of  the  parties  ultimately  interested  in  the  residue,  with  tbt 
privity  of  Mouls,  to  retain  the  whole  residuary  funds  in  his  hands 
at  interest  at  4Z.  per  cent,  per  annum. 

In  May,  1844,  Hannan  became  a  bankrupt.  The  bill  was  filed 
by  some  of  the  residuary  legatees  against  Mouls,  Hannan  and  bi^ 
assignees,  the  widow,  and  the  other  residuary  legatees  who  hai 
concurred  in  the  breach  of  trust,  for  the  administration  of  the 
testator's  estate ;  praying  that  the  executors  might  be  charged  with 
what  they  had  received,  or  which  without  their  wilful  neglect  or 
default  might  have  been  received ;  and  that  Mouls  might  be  decreed 
personally  to  make  good  the  monies  belonging  to  the  estaie 
improperly  retained  by  Hannan. 

At  the  hearing  of  the  cause  the  plaintiffs  asked  for  a  reference  to 
the  Master,  to  inquire  at  what  time  or  times  the  executors  had  pos- 
sessed assets  of  the  testator  applicable  to  the  purpose  of  investment, 
and  which  might  have  been  invested  according  to  the  direction^ 
of  the  will,  and  what  was  the  average  price  of  Consols  at  such  time 
or  times  respectively.     The  defendant  Mouls  resisted  this  inqair^. 

Mr.  RotniUy  and  Mr,  Webster,  for  the  plaintiffs. 

[  603  ]  Mr.  Temple  and  Mr.  DanieU,  for  the  defendant  Mouls. 

Mr.  Kenyon  Parker,  for  the  widow. 

The  plaintiffs  contended  that  the  account  ought  to  be  taken,  and 
the  defendant  charged  with  such  an  application  of  the  trust-fnnds 
as  would  be  most  beneficial  to  the  cestuis  que  trust.  The  defendant 
insisted  that  the  cestuis  que  trust  in  such  a  case  were  only  entitled 
to  choose  between  the  money  and  interest,  or  the  money  and  the 
actual  profit  which  had  resulted  from  its  use  :  Marsh  v.  Hunter  (i). 
The  arguments  did  not  differ  from  those  urged  in  Hockley  v. 
Bantock  (2)  and  Watts  v.  Girdlestone  (8),  which  were  cited. 

(1)  6  Madd.  295.    See  post,  p.  141.  (3)  63  E,  B.  49  (6  Beav.  188). 

(2)  25  B.  B.  16  (1  Bu88.  141). 
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Thb  Yice-Ghancellob  :  Shkphbbd 

V. 

In  this  case  certain  property  was  given  to  trustees,  upon  trust  Mouls. 
to  lay  it  out  in  the  purchase  of  Government  or  real  securities.  The  •^««^- 
trustees  did  not  lay  out  the  property  in  either,  but  kept  it  in  their 
own  hands ;  and  the  only  question  I  have  to  consider  is,  whether 
the  trustees  are  to  be  charged  with  the  amount  of  the  monies  which 
they  have  received,  with  interest,  or  whether  the  parties  entitled  to 
the  fund  have  a  right  to  charge  them  with  the  amount  of  stock 
which  they  might  have  purchased  with  the  trust  monies,  at  the 
time  when  such  monies  were  in  their  hands  for  investment. 
Where  trustees  are  bound  by  the  terms  of  their  trust  to  invest  the 
money  in  the  public  funds,  and  ^instead  of  doing  so  retain  the  money  [  *<^04 1 
in  their  hands,  the  cestuis  que  trust  may  elect  to  charge  them 
either  with  the  amount  of  the  money,  or  with  the  amount  of  the 
stock  which  they  might  have  purchased  with  the  money.  If  the 
trustees  are  not  bound  to  invest  the  money  in  the  funds,  or  in  any 
specific  security,  but  by  the  terms  of  the  trust  have  a  discretion  to 
mvest  it  in  various  ways,  and  instead  of  doing  so  they  retain  it  in 
their  hands,  and  the  cestuis  que  trust  insist  on  charging  the 
trustees  with  the  value  of  some  particular  security  that  might  have 
been  obtained,  there  is  much  more  difficulty  in  dealing  with  the 
claim.  The  discretion  given  to  the  trustees  to  select  an  investment 
among  several  securities,  makes  it  impossible  to  ascertain  the 
amount  of  the  loss  (if  any)  which  has  arisen  to  the  trust  fund  from 
the  omission  to  invest,  except,  perhaps,  in  the  possible  case  (which 
has  not  occurred  here)  of  a  particular  security  having  been  offered 
to  the  trustees,  in  conformity  with  the  terms  of  the  trust.  Suppose 
the  trustees  were  directed  to  invest  monies  either  in  the  funds  or 
in  the  purchase  of  lands ;  there  would,  at  a  subsequent  time,  be  no 
better  reason  for  saying  that  the  trustees  ought  to  have  made  the 
investment  in  the  funds,  than  that  they  ought  to  have  purchased 
land.  Unless  some  reason  can  be  shown  why  the  trustees  should 
at  any  given  moment  have  chosen  one  kind  of  investment  rather 
than  another,  it  seems  impossible  to  say  there  has  been  a  default 
by  the  trustees  in  not  having  made  a  particular  investment,  or  what 
has  been  the  definite  loss  to  the  trust  funds  from  the  omission 
so  to  do.  In  this  case,  I  see  no  greater  reason  for  saying  that  the 
trustees  were  bound  to  invest  the  trust  monies  on  Government 
security  unless  a  real  security  had  presented  itself,  than  for  saying 
that  they  were  bound  to  invest  the  same  monies  in  real  estate 
unless  a  security  in  stock  had  *been  oflfered  at  a  given  price.    The       [  *^^  1 
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■B.i. 


Shephebd 

r. 

MOULS. 


[  ♦606  ] 


breach  of  trust  is  in  having  made  no  proper  investment, — not  is 
having  omitted  to  choose  the  one  rather  than  the  other.  That  was 
the  opinion  of  Sir  John  Leach  in  the  case  of  Marsh  v.  Hunter  \\i 
Lord  GiFFORD,  in  the  case  of  Hockley  v.  Bantock  (2),  decided  other- 
wise. In  the  latter  of  these  cases,  however,  the  former  was  d  i 
cited ;  and,  judging  from  the  hesitation  with  which  the  Court  madr 
the  order,  it  appears  probable,  that,  had  Marsh  v.  Hunter  been 
cited,  the  decision  would  have  been  different.  In  Watts  v.  Girdl- 
stone  (3)  the  same  question  came  before  Lord  Lanodalb,  whci^e 
decision  was  in  accordance  with  that  in  Hockley  v.  Bantock.  Mr 
own  strong  impression,  for  the  reasons  which  I  have  stated,  is 
in  favour  of  the  view  taken  in  Marsh  v.  Hunter.  I  cannot  see 
upon  what  principle  the  Court  is  to  charge  the  trustees  with  an 
accidental  improvement  in  value  of  one  of  several  securities,  where 
they  are  not  bound,  in  the  execution  of  the  trust,  to  select  that 
particular  security  rather  than  another.  It  is  much  to  be  regretted 
that  there  should  be  any  difference  of  opinion  in  the  decisions  upon 
a  point  of  this  nature ;  but  I  am  unable  to  arrive  at  a  conclusion 
which  would  have  the  effect  of  charging  this  trustee  with  ibe 
specific  loss  resulting  from  an  act  not  having  been  done,  which 
particular  act  the  trustees  were  not,  in  the  execution  of  their  tmst, 
imperatively  bound  to  do.  The  case  is  very  different  from  that  cf 
giving  the  cestuis  que  trust  the  option  of  electing  between  the 
interest  and  the  profit  which  a  trustee  may  have  made.  In  one 
case  the  Court  pursues  the  actual  consequences  of  the  breach  of 
trust:  in  the  other,  by  going  beyond  the  recovery  of  the  trust 
monies  and  interest,  the  Court  must  proceed  on  grounds  purely 
^hypothetical.     I  must  follow  the  authority  of  Marsh  v.  Hunter. 

See  Ames  v.  Parkinson  (4). 


1844. 

June  22. 

1845. 

Nor.  15,  19. 

WlQRAM, 
V.-C. 

[  606  ] 


PRICE  V.  CORPORATION  of  PENZANCE. 

(4Hare,  506— 511.) 

Covenant,  in  February,  1841,  by  a  municipal  corporation  to  build  a 
market  forthwith.  Bill,  in  September,  1843,  for  spedfic  perfonnance  of 
the  covenant.  Answer,  in  December,  1843,  stating  that  the  oorporatioii 
had  not  until  recently  determined  for  what  goods  the  market  should  be 


(1)  6  Madd.  295.  The  opinion  of 
Sir  John  Leaoh  has  ultimately  pre- 
vailed and  is  now  settled  law:  see 
Robinson  v.  Robinson  (1851)  1  D.  M.  & 
G.  247.— O.  A.  S. 


(2)  25  K.  B.  16  (1  Buss.  141). 

(3)  63  B.  B.  49  (6  Beav.  188). 

(4)  64    B.   B.    100   (7    Beav.   379. 
385). 
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adapted,  and  that  the  building  shonld  proceed  with  due  diligence.  At  the 
hearing,  in  June,  1844,  the  cause  was  ordered  to  stand  over  for  six  months. 
In  May,  1844,  the  corporation  approved  of  the  plan  for  the  market,  and  in 
July,  1844,  they  met  to  consider  the  order  in  the  cause,  and  subsequently 
built  the  market.    The  Ck>urt  stayed  all  proceedings,  without  costs. 

A  suit  for  specific  performance  of  a  contract  was  at  the  hearing  ordered 
to  stand  over.  The  contract  being  afterwards  performed,  it  was  held  to  be 
regular  for  the  plaintiff  to  bring  before  the  Court,  upon  petition,  the  facts 
which  had  taken  place  subsequently  to  the  answer. 

Sib  Charles  Pbiob,  by  an  indenture  of  feoffment,  dated  the 
11th  of  February,  1841,  conveyed  to  the  corporation  of  Penzance 
and  their  successors  some  messuages  or  parts  of  messuages,  and 
certain  plots  of  ground,  in  the  borough  of  Penzance,  for  a  sum  of 
600Z. ;  and  the  corporation,  by  the  same  indenture,  covenanted  with 
Sir  Charles  Price,  forthwith,  at  their  expense,  to  pull  down  and 
remove  certain  buildings  then  standing  on  the  premises,  and  make 
a  road  of  a  certain  width,  and  cause  to  be  erected  and  built  upon  the 
remaining  part  of  the  premises  a  commodious  and  good  market  for 
the  sale  of  fish  or  other  commodities,  and  should  and  would,  for 
their  own  benefit  and  advantage,  at  all  times  after  the  said  market 
should  be  so  erected  and  built,  apply  and  use  the  same  for  the  public 
sale  of  fish  or  other  commodities.  The  corporation  entered  into 
possession  of  the  premises,  and  removed  the  buildings  and  made 
the  road  according  to  their  covenant;  but  no  steps  appearing  to 
have  been  taken  towards  the  building  *of  the  market,  Sir  Charles 
Price,  in  March,  1848,  by  a  letter  of  his  solicitors  to  the  mayor, 
called  the  attention  of  the  corporation  to  the  propriety  of  taking  early 
measures  for  proceeding  with  the  erection.  Some  resolutions  and 
references  to  the  market  committee  of  the  council  were  afterwards 
made,  and  an  advertisement  was  published  for  plans  of  some 
houses  which  the  corporation  proposed  to  erect  adjoining  the  plot 
upon  which,  as  the  advertisement  stated,  '*  a  fish  or  other  market 
is  intended  to  be  built."  In  June,  1848,  Sir  Charles  Price 
intimated  to  the  corporation,  that,  unless  they  satisfied  him  the 
covenant  would  be  forthwith  fulfilled,  he  should  immediately  take 
such  steps  as  might  be  advised  for  enforcing  a  specific  performance. 
Nothing  further  being  done  towards  the  erection  of  the  market,  the 
bill  was  filed  by  Sir  Charles  Price  in  September,  1848,  against  the 
corporation  and  G.  D.  John,  the  town-clerk,  praying  that  the 
corporation  might  be  decreed  to  perform  their  covenant,  by 
erecting  or  causing  to  be  erected  upon  the  said  premises  a  good 
and  commodious  market,  for  the  sale  of  fish  or  other  commodities, 
and,  at  all  times  after  the  market  should  have  been  so  erected  and 
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built,  to  apply  and  use  the  same  for  the  public  sale  of  fish  or  other 
commodities;  and  that  the  corporation  might  pay  the  costs  cf 
the  suit. 

The  corporation,  by  their  answer,  filed  in  December,  1843,  deny 
that  there  had  been  any  unreasonable  delay  in  the  erection  of  the 
market:  they  stated  that  they  had  lately  erected  other  markr- 
places  in  the  borough,  at  a  great  expense ;  and  much  consideration 
was  necessary  to  determine  what  the  public  convenience  required, 
as  to  the  construction  of  the  market  in  question :  that  they  had  in 
December,  shortly  before  filing  their  answer,  determined  that  the 
new  market  should  *be  used  for  the  sale  of  fish  and  shoes ;  and 
that  now  the  most  beneficial  course  had  been  determined  upon,  the 
building  would  be  completed  with  all  due  diligence.  They  also 
stated  that  it  would  have  been  very  inconvenient  to  proceed  with 
the  market  until  the  road  or  street  had  been  made»  and  that  the 
street  could  not  be  completed  until  the  plaintiff  had  made  a  certain 
footpath,  which  was  not  finished  until  the  end  of  1842  or  the 
beginning  of  1848. 

At  the  hearing, 


Mr.  RomiUy  and  Mr.  Rolt,  for  the  plaintiff,  submitted,  tb^t 
there  had  been  such  delay  in  the  performance  of  the  covenant, 
as  to  entitle  the  plaintiff  to  a  decree  for  specific  performance. 

Mr.  Temple  and  Mr.  FoUett,  for  the  defendants,  contended 
that  the  suit  was  premature,  and  ought  to  be  dismissed,  with  costc. 
The  defendants,  so  far  from  refusing  to  perform  their  contract, 
were  actually  taking  steps  to  do  it. 


June  22.         ThB   ViOB-ChANCBLLOB  : 

There  is  a  difficulty  upon  the  face  of  this  bill,  and  one  which 
commonly  occurs  in  such  cases ;  if  I  make  a  decree  for  the  per- 
formance of  the  contract,  how  is  the  Court  to  know  when  the 
contract  is  performed  ?  The  contract  was,  that  the  corporation, 
having  purchased  the  plaintiff's  land,  should,  at  their  own  expense, 
make  a  street,  and  also  a  market.  Under  this  contract,  the 
corporation  have  taken  possession  of  the  land,  and  converted  it: 
and,  having  had  the  benefit  of  the  contract  in  specie,  as  far  as  tbev 
are  concerned,  I  need  not  say  that  the  Court  will  go  to  any  length 
[  *509  ]  which  *it  can  to  compel  them  to  perform  the  contract  in  specie. 
Nothing  can  be  more  fair  than  the  answer  of  the  corporation. 
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Cbej  deny  ihe  charge  in  the  bill,  that  the  corporation  mean  to 
lepart  from  their  contract,  or  that  they  have  ever  intended  to 
iivert  the  land  to  other  parposes.     They  state  three  cauBes,  which 
they  say  prevented  their  progress  in  doing  so  much  as  they  might 
>therwi8e  have  done.    One  cause  was,  that  it  would  have  been  very 
inconvenient  to  have  commenced  until  the  plaintiff  had  built  the 
aooses  on  the  south  side  of  the  new  street ;  but  that,  of  course, 
would  not  have  prevented  them  from  commencing  the  market  at 
die  moment  the  street  was  completed.    They  then  assign  two 
causes  of  delay:   one,  the  difficulty  of  moving  a  body  of  town- 
councillora  ;  and  the  other,  that  the  intended  market  would  not  be 
large  enoagh  for  all  the  purposes  of  the  town,  and  a  difference  of 
opinion  existed  as  to  what  articles  the  market  ought  to  be  appro- 
priated for.     The  defendants  go  on  to  state  that  which  is  extremely 
important  with  regard  to  the  ultimate  decree  for  specific  perform- 
ance, and  removes  the  difficulty  the  Court  might  be  under  on  that 
poiut     They  state  that  they  have  taken  steps  towards  the  com- 
pletion of  the  contract,  by  levelling  the  ground  and  making  the 
excavations  for  the  market ;  and  that,  at  a  meeting  of  the  town- 
council,  held  on  the  6th  of  December,  1848,  they  determined  it 
should  be  a  market  for  the  sale  of  fish  and  shoes,  and  that  it  was 
resolved  to  advertise  for  plans  for  laying  out  the  ground  for  the 
market,  limiting  the  same  to  a  certain  number.     This  has  gone  far 
to  remove  the  difficulty  to  which  I  adverted.    I  have  no  evidence 
before  me  of  what  the  state  of  the  case  is  since  the  6th  of  December ; 
and  I  should  not  decree  the  specific  performance  of  this  agreement 
without  inquiries  for  the  ^purpose  of  seeing  what  the  present  state 
of  the  ground  is,  and  the  means  there  will  be  of  defining  what  the 
market  should  be,  in  order  to  satisfy  the  covenant. 

The  best  course  I  can  adopt  is  to  let  this  cause  stand  over  for  six 
months ;  and  if,  when  it  comes  on  again  at  the  end  of  that  time, 
the  defendants  have  proceeded  with  the  work,  as  no  doubt  they  will 
proceed,  no  difficulty  will  arise  upon  it.  The  only  question  may  be 
the  costs.  If,  at  that  time,  the  plaintiff  should  be  obliged  to  press 
for  a  decree,  I  will  make  such  a  decree  as  I  can. 


Price 
t. 
Corpora- 
tion OP 

PlSNZAMCB. 


[  •510] 


In  the  month  of  July,  1846,  the  plaintiff  presented  his  petition ; 
stating,  that,  except  the  approval  of  a  plan  on  the  28th  of  May,  1844, 
nothing  effectual  had  been  done  by  the  defendants  towards  building 
the  market,  until  after  the  cause  was  ordered  to  stand  over.  That, 
in  July,  the  corporation  held  a  meeting  to  consider  the  order  made 

B.a. — ^voL.  Lxvn.  10 
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[  ♦611  ] 


in  the  caase,  and  subseqaently  they  began  and  proceeded  with  the 
building,  and  made  considerable  progress  towards  the  performanct 
of  the  covenant.  The  petition  prayed  that  the  defendants  might 
be  decreed  to  pay  the  costs  of  the  suit  and  of  the  petition ;  and,  ii 
necessary,  that  the  cause  might  be  again  set  down  for  hearing,  and 
that  the  petition  might  come  on  to  be  heard  with  the  cause,  ani 
that  such  decree  might  be  made  as  should  be  just.  The  petition 
was  supported  by  affidavits ;  and  it  was  also  shown,  that  the 
defendants'  solicitors  had  been  applied  to,  and  had  refused  to  pay 
the  plaintiff's  costs. 

Mr.  Romilly  and  Mr.  Bolt  contended,  that  it  was  clear  upon  the 
affidavits  that  the  corporation  had  taken  *no  effectual  steps  until 
since  the  institution  of  the  suit :  the  corporation  had  not  founded 
their  defence  upon  any  objection,  that  the  agreement  was  one  of 
which  a  court  of  equity  would  not  enforce  the  performance,  nor 
could  they  have  sustained  such  an  objection:  Pembroke  v.  Thorpe  (i), 
City  of  London  v.  Nash  (2).  The  plaintiff  was  therefore  entitled  to 
his  costs,  on  the  common  rule  of  the  Court. 


Mr.  Temple  and  Mr.  FolUtt  insisted,  that  the  order  made  iffben 
the  cause  first  came  on  amounted  to  a  decision  that  the  plaintiff  had 
then  shown  no  ground  to  entitle  him  to  a  decree :  still  less  had 
anything  since  occurred  giving  him  that  right ;  for  it  was  agreed, 
or  not  denied,  that  since  the  cause  had  stood  over,  the  defendant 
had  proceeded  with  all  diligence :  the  plaintiff,  in  fact,  did  not  now 
ask  a  decree  for  specific  performance.  The  petition  was  wholly 
unnecessary.  It  brought  forward  no  new  facts  which  could  be 
material  with  reference  to  the  costs  of  the  suit:  the  new  facts 
could  only  be  material  in  showing  that  there  was  no  necessity  for 
prosecuting  it. 

Jiov.  19.  The  Yicb-Ghancbllor  said,  that  the  plaintiff  had  adopted  the 

proper  course,  in  bringing  the  state  of  the  subject-matter  of  the  suit 
before  the  Court  by  petition.  There  was  nothing  in  the  case  to 
entitle  the  defendants  to  their  costs  as  against  the  plaintiff;  and 
the  defendants  having  now  performed  their  covenant,  or  gone  so 
far  towards  doing  so  that  no  aid  was  required  from  this  Court  to 
enforce  it,  he  thought  it  would  be  right  to  give  no  costs  on  either 
side. 


(1)  19  B.  R.  254  (3  Swanet.  437,  n.). 


(2)  1  Ves.  Sen.  12. 
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BOLTON   V.  WAKD.  i845. 

(4  Hare,  530-^535 ;  S.  C.  14  L.  J.  Ch.  361 ;  9  Jur.  591.)  ^''^sa '  ^^* 

The    Court   might  enforce  the  specific  performance  of  an  agreement 
between  joint  tenants  of  a  copyhold  estate  to  divide  the  land  and  hold  the      Wig^m, 
respectiye  jMurts  in  severalty,  and  decree  the  parties  to  make  mutual  sur-  '"  * 

renders  for  that  purpose;  although,  before  the  stat.  4  &  5  Yict.  c.  35  (1),         '-        -' 
the  Court  had  not  jurisdiction,  in  a  mere  suit  for  partition,  to  decree  the 
partition  of  copyholds. 

S.  Wabd,  by  his  will,  gave  to  his  wife  lOZ.  a  year  out  of  his  real 
»tate  at  Norwood,  and  the  parlour  end  of  the  house  he  then  dwelt 
B,  to  live  in,  with  all  the  furniture  in  it  at  the  time  of  his  decease, 
luring  her  life,  or  so  long  as  she  remained  his  widow ;  and  he 
ievised  to  his  sons,  William  Ward  and  Stephen  Ward,  his  real 
estate  at  Norwood,  during  their  lives,  and  to  their  heirs  at  their 
iecease,  subject  to  certain  legacies  and  an  annuity  after  his  wife's 
iecease ;  and  the  testator  also  gave  to  his  said  sons  all  his  real 
md  personal  estates  whatsoever,  and  appointed  them  his  joint 
Bxecutors. 

After  the  death  of  the  testator,  his  two  sons,  Stephen  Ward  the 
yonnger  and  William  Ward,  were  admitted  tenants  of  the  greater 
part  of  the  devised  estates,  which  were  copyhold  of  inheritance  of 
the  manor  of  Enaresborough.  As  to  a  small  part,  their  admission 
was  omitted  by  mistake.  The  devisees  subsequently  made  and 
signed  an  agreement,  as  follows :  **  1888.  Agreement  made  this 
20th  day  of  February,  betwixt  William  Ward  and  Stephen  Ward. 
They  hereby  agree  and  do  divide  the  real  and  personal  effects  of 
the  said  S.  Ward;  that  is  to  say,  to  William  Ward,  Par  Bam 
Close,  Middle  Close,  High  Close,  Mossey  Pasture,  and  Spring  Close, 
with  the  Far  Barn,  likewise  to  have  half  of  the  high- well  water  to 
use  of  the  said  William  Ward  ;  likewise  to  Stephen  Ward,  house, 
baru,  stable,  and  all  other  buildings  not  before  mentioned,  with 
the  land  known  by  the  names  of  Back  Garth,  town  and  close. 
High  and  Low  Bents,  High  Garth,  low  and  high  allotments, 
and  lane,  garden,  &c. ;  each  party  to  road  themselves  in  at  their 
own  premises,  and  to  receive  all  debts  ^equally  between  them,  and  [  *63i  ] 
likewise  to  pay  all  debts  due  to  the  date  hereof;  likewise  all 
interest  and  annuities,  and  all  payments  charged  under  the  will  of 
the  late  S-  Ward,  equally  betwixt  them.  If  each  or  either  party 
disannul  this  agreement,  shall  pay  1002.  to  the  other  party." 

The  parties  occupied  the  property  in  conformity  with  this  agree- 
ment until  the  death  of  Stephen  Ward,  in  1848. 

(1)  Bep.    See  now  the  Copyhold  Act,  1894  (57  &  08  Vict.  c.  46),  s.  87. 
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BoLTOH  The  plaintiff,   who  was  the  sister  of    the  whole    blood,  Bui 

wabo.  customary  heiress  of  Stephen  Ward,  brought  her  bill  to  carry  the 
agreement  into  effect,  claiming  the  land  allotted  to  Stephen  b 
severalty.  The  defendant,  William  Ward,  (who  was  the  brother  of 
Stephen,  of  the  half-blood),  by  his  answer,  said,  that  the  agreement 
was  not  intended  as  a  severance  of  the  joint  tenancy,  but  only  as  a 
suspension  of  the  joint  occupation  so  long  as  both  parties  lived: 
and  he  insisted  upon  his  right  to  the  whole  estate  by  sorvivorship. 

Mr.  Kenyan  Parker  and  Mr.  Shee^  for  the  plaintiff. 

Mr.  Piggott,  for  the  defendant,  William  Ward,  submitted, 
that  the  agreement  was  not  an  agreement  for  a  partition  of  tiie 
property  between  the  two  brothers;  there  was  nothing  in  the 
language  of  the  agreement  necessarily  implying  a  partition.  The 
words  of  the  agreement  would  be  entirely  satisfied  by  the  suspensicm 
of  the  joint  tenancy  during  the  life  of  Stephen ;  and,  where  thai 
was  the  case,  the  Court  would  not,  against  the  distinct  averment 
in  the  answer,  that  nothing  further  was  intended,  carry  the  eS^t 
[  *532  ]  of  the  agreement  further,  even  if  it  *should  be  open  to  a  larger 
construction:  Stangroom  v.  Marquis  of  Toivnsend{i),  BeaumorUx. 
Brantley  {2).     *     ♦     ♦ 

Jfojrso.      The  Vicb-Chancbllor  : 

The  prayer  of  this  bill,  as  I  read  and  understand  it,  is  for  ihe 
specific  performance  of  an  agreement,  the  object  of  which  was  to 
effect  a  partition  of  certain  copyhold  lands  of  inheritance.  Stephen 
Ward,  the  testator  in  the  cause,  who  died  many  years  since,  devised 
his  estates  in  such  a  way  that  his  two  sons,  William  and  Stephen* 
became  entitled  to  occupy  the  land  as  joint  tenants  in  fee.  Upon 
the  death  of  the  testator  they  were  admitted  as  joint  tenants,  and 
they  stand  upon  the  Court-rolls  of  the  manor  as  joint  tenants  at 
the  present  moment,  except  as  to  a  particular  part  of  the  premises, 
to  which,  by  mistake,  as  the  answer  says,  they  have  never  been 
admitted.  Some  time  after  the  death  of  the  testator,  as  the  bill 
alleges,  the  parties  agreed  to  make  a  partition  of  the  land,  the  effect 
of  which  was,  that  one  was  to  take  certain  parcels  of  the  devised 
land  then  pointed  out,  and  the  other  was  to  take  the  residue.  The 
widow  was  entitled  under  the  will  to  a  rent-charge  upon  the  whole 
land,  in  satisfaction  of  her  dower. 

(1)  5  B.  E.  312  (6  Yee.  328).  (2)  T.  ft  B.  p.  61,  per  Lord  Bldgs. 

See  46  B.  B.  187,  n. 
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I  cannot  form  any  opinion  whether  the  agreement  is  expressed      Bolton 
ith  safBcient  accuracy,  nor  has  my  judgment  been  required  on       ward. 
lat  point.     It  has  not  been  suggested  that  the  parcels  are  not  so 
escribed,  that,  if  they  had  *been  freehold,  the  Court  might  have       ^      '  ^ 
cecuted  the  agreement.    I  assume,  therefore,  that  the  division  of 
le  property  has  been  made  with  sufficient  certainty,  so  far  as 
agards  the  parcels,  if  the  case  in  other  respects  is  one  in  which 
le  Conrt  can  enforce  the  agreement. 

One  objection  to  the  relief  sought  was,  that  the  Court  had  no 
irisdiction,  independently  of  the  late  Act,  4  <b  6  Vict.  c.  85,  to 
lake  a  partition  of  copyholds :  HomcasUe  v.  Charleswortk  (i)  and 
ope  V.  Morshead{2).  The  reason  for  disclaiming  that  jurisdiction 
s  a  question  I  do  not  now  enter  into ;  but  I  will  assume  that  the 
k>urt  had  no  such  jurisdiction.  If,  therefore,  this  were  simply  a 
AW  for  partition,  I  might  feel  bound  to  follow  those  authorities. 
3ut,  in  truth,  these  parties  have  themselves  agreed  that  one  should 
lave  one  part  of  the  premises,  and  the  other  the  other  part,  and 
hat  the  agreement  should  be  perfected  by  mutual  conveyances  by 
the  one  to  the  other.  If  A.  and  B.  were  joint  tenants  of  copyhold 
property,  there  is  no  doubt  A.  and  B.  might  join  in  selling  the 
vfhole  of  the  copyhold  property  to  C,  a  third  party ;  and  that  C. 
might  compel  the  joint  tenants  to  perform  the  contract ;  and  that 
they  might  also  compel  the  lord,  by  proper  proceedings,  to  accept 
a  surrender  from  them,  and  to  admit  the  purchaser.  Unless, 
therefore,  it  can  be  contended,  that,  although  the  two  could  sell 
the  whole  of  the  property,  yet  one  of  them  cannot  sell  a  part,  I 
do  not  see  any  objection  to  a  decree  for  specific  performance  of 
an  agreement  like  the  present.  If  the  agreement  were  to  sell  a 
part  of  the  copyhold  property  to  a  stranger,  can  it  be  doubted 
that  such  stranger  might  compel  these  joint  tenants  to  perform 
the  agreement,  and  that  they  might  require  the  lord  to  accept  a 
surrender,  and  admit  the  purchaser  as  tenant  of  the  *part  sold  ?  [  *534  ] 
Bat,  however  that  may  be,  I  have  no  doubt  that  the  Court  would 
have  jurisdiction  against  the  parties  to  the  contract,  to  the  extent, 
at  least,  of  compelling  the  vendor  to  perform  his  part  of  that 
contract.  If  that  might  be  done  in  the  case  of  a  stranger,  this 
division  of  the  property  in  this  case,  followed,  as  it  was,  by  a 
separate  occupation  for  ten  or  eleven  years  before  the  death  of 
the  party  under  whom  the  plaintiff  claims,  comes  in  principle  to 
the  same  thing.  It  is  neither  more  nor  less  than  an  agreement 
(1)  11  Sim.  315.  (2)  6  Beav.  213, 
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Bolton      to  sell  by  one  to  the  other,  and  it  may  be  perfected  in  the  sam 
Wabd.       way.    I  see  no  difficulty  in  decreeing  a  specific  performance. 

It  was  then  objected,  that  this  was  not  an  agreement  for  a 
partition  of  the  property.  The  agreement  is  to  divide  it,  so  thai 
each  of  the  brothers  shall  have  his  own  portion  ;  and  it  goes  also 
to  a  division  of  all  the  residue  of  the  property  to  which  they  are 
entitled  under  the  will.  I  see  no  ground  for  saying  that  this  is  not 
an  agreement  for  a  final  division  of  the  property  for  all  purposes. 
Another  doubt  suggested  was,  whether  there  was,  in  this  caea,  a 
good  consideration  for  the  agreement.  I  think  there  was  a  good 
consideration :  that  is  clear,  if  the  partition  could  be  compelled. 
Possession  was  delivered,  and  each  part  of  the  property  was  held 
under  it  in  pursuance  of  the  agreement ;  and  various  acts  of  owner- 
ship have  since  been  exercised.  Assuming,  therefore,  that  there 
was  an  agreement,  there  was  clearly  a  good  consideration,  at  least 
ex  post  facto  for  it. 

It  was  also  objected  by  Mr.  Piggott,  that,  if  the  agreement  has 
the  effect  attributed  to  it,  such  was  not,  in  fact,  the  agreement 
which  the  parties  made.  If  one  party  alleges,  and  proves,  that 
an  agreement  which  has  been  reduced  into  writing  is  not  the  agree- 
[  •'^ss  ]  ment  actually  come  to  between  the  parties,  the  Court,  as  a  *generil 
rule,  will  not  enforce  it,  and  will  leave  the  parties  to  their  remedy 
at  law;  but  I 'cannot  apply  that  principle  to  a  case  in  which  the 
defendant  merely  says  that  the  written  agreement  was  not  that 
which  the  parties  intended. 

There  must  be  a  decree  for  specific  performance  of  the  agreement, 
with  a  direction  that  each  of  the  parties  is  to  surrender  those  parts 
of  the  property  the  legal  estate  in  which  is  vested  in  them  in  such 
manner  as  shall  be  necessary  for  carrying  the  agreement  into  effect: 
the  Master  to  decide  what  the  surrenders  shall  be,  if  the  parties 
disagree.  I  dP  not  know  whether  that  part  of  the  land  of  which 
the  legal  estate  is  outstanding  belongs  to  the  residue  to  which 
William  is  entitled,  or  whether  it  is  part  of  Stephen's  share.  If 
the  latter,  there  must  be  liberty  to  the  plaintiff  to  take  such 
proceedings  as  she  may  be  advised,  to  procure  a  surrender  of 
that  part. 
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CHALLEN  V.  8HIPPAM.  i845. 

Jan,  20. 
(4  Hare,  565-557.)  ^an^. 

A  trustee  depositing  a  trust  fund  with  his  bankers,  accompanied  by  an      Wioram, 
order  in  writing  to  invest  the  money  in  Consols,  held  answerable  for  the  'l^' 

omission   of  the  bankers  to  make  the  investment,   where  he  made  no         ^        ^ 
sub^quent  inquiry  respecting  it,  until  about  five  months  afterwards,  when 
the  bankers  became  bankrupt. 

Undbr  a  will,  the  defendant,  Shippam,  was  the  sole  executor  and 
rastee  of  the  residuary  personal  estate  and  effects  of  the  testator, 
Q  trust  for  his  widow,  £or  her  life,  and,  after  her  decease,  to  pay  or 
otherwise  divide  the  same  in  equal  shares  amongst  his  children. 
rhe  defendant  lent  800Z.,  part  of  the  residuary  estate,  on  mortgage, 
0  one  of  the  sons-in-law  of  the  testator,  who  paid  off  the  mortgage 
m  the  22nd  of  June,  1841.      The  defendant,  when  he  received  the 
K)OZ.,  asked  the  son-in-law  and  a  son  of  the  testator,  who  were 
present,  what  he  should  do  with  it ;  and  they  told  him  that  it  was 
the  wish  of  the  widow  and  children  that  the  800{.  should  be  invested 
in  the  funds.     The  defendant  thereupon,  on  the  same  day,  deposited 
the  3002.  with  Messrs.  Bidge  &  Co.,  bankers  of  Chichester,  an  old 
established   firm,  who  had  been  for  many  years  the  defendant's 
♦bankers ;  and  he  at  the  same  time  directed  them  to  invest  the       [  'sse  ] 
300Z.  in  his  name  for  the  purposes  of  the  trust ;  and  the  principal 
clerk  in  the  bank  made  a  memorandum  o^  such  direction.     This 
memorandum  was  mislaid,  and,  instead  of  making  the  investment, 
the  bankers,  without  the  defendant's  knowledge,  opened  a  new 
account  with  the  defendant,  in  which  they  gave  him  credit  for  800Z. 
The  defendant,  and  another  person,  his  partner,  had  a  joint  account 
open  with  the  bank,  in  which  no  notice  of  the  800Z.  appeared.    The 
defendant  relied  on  the  investment  having  been  duly  effected,  and 
did  not  call  for  the  transfer  note,  or  make  any  other  inquiry ;  and 
he  was  ignorant  of  the  omission  to  invest  the  800Z.  until  the  15th 
of  November,  1841,  when  Messrs.  Bidge  became  bankrupt.     The 
defendant  proved  the  debt  of  8002.  under  the  Jiaty  and  insisted, 
that,  under  the  circumstances,  he  was  not  bound  to  account  for 
more  than  the  dividend  which  he  should  receive ;  for  the  employ- 
ment of  bankers  was  the  necessary  and  only  course  to  be  taken 
by  a  party  residing  in  the  country,  to  invest  money  in  the  Govern- 
ment funds.     On  the  bill  of  the  cestuis  que  trust, 

Mr.  RomiUy  and  Mr.  Bagshawe  chiefly  pressed  the  argument 
of  the  delay  of  five  months,  without  any  inquiry  whether  the 
money  had  been  duly  invested. 
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Mr.  Ooodeve,  for  the  defendant,  sabmitted,  that,  having 
separated  the  money  from  his  own,  and  given  express  instruc- 
tions in  writing  for  its  immediate  investment,  he  ought  not  to 
be  charged  with  the  accidental  default  of  the  bankers.  The 
answer  in  fact  showed,  that,  although  there  was  a  loss,  yet  there 
was  no  breach  of  trust:  Wren  v.  Kirton  (l)  and  Massey  v.  Banner  (2). 

The  Yioe-Ghangbllor  said,  that,  the  trust  fund  having  been  paid 
into  the  defendant's  hands,  he  could  discharge  himself  only  by 
showing  its  due  application ;  and  that  the  period  of  five  months, 
all  but  a  few  days,  having  elapsed  after  the  deposit  of  the  money, 
without  investment  and  without  inquiry  by  the  defendant,  he  was 
answerable  for  the  loss  which  was  sustained. 

Decree  for  the  payment  by  the  defendant  of  the  800I.,  with 
interest,  at  41.  per  cent.,  and  costs. 


W 10  BAM, 

v.-c. 

[572] 


ATTOENEY-GENEEAL  v.  WELSH. 

(4  Hare,  672—589.) 

By  an  agreement  made  in  1794,  a  plot  of  land  and  certain  premises 
thereon,  situated  in  Oldham  Street,  Liverpool,  were  vested  in  trustees,  to 
be  used  as  a  place  of  religious  worship  **  according  to  the  ordinances,  rules, 
and  forms  of  the  Church  or  Eirk  of  Scotland,"  and  a  subsequent  convey- 
ance was  made  of  the  same  land  and  premises  to  the  trustees,  "  to  be 
for  ever  thereafter  appropriated  and  used  as  a  place  of  divine  worship, 
according  to  the  doctrines  and  discipline  of  the  Church  of  Scotland."  The 
premises  were  thenceforward  occupied  as  such  place  of  worship,  and  the 
office  of  minister  or  pastor  of  the  congregation  was  filled  from  time  to  time 
by  licentiates  of  the  Church  of  Scotland,  who  were  ordained  and  inducted 
by  the  Presbyteries  in  Scotland.  In  1833,  a  Lancashire  Scottish  Church 
r^sbytery  was  formed,  to  which  the  Oldham  Street  congregation  united 
themselves,  and  the  Lancashire  Presbytery  and  other  Presbyteries  in 
England  in  1836,  united  themselves  into  an  English  Synod,  which  Synod  was 
in  1839  recognised  by  the  General  Assembly  of  the  Church  of  Scotland.  In 
1842,  a  licentiate  of  the  Church  of  Scotland,  by  license  from  the  Presbytery 
of  Greenock,  was  ordained  and  inducted  as  minister  of  the  Oldham  Street 
Church,  according  to  the  Presbyterian  forms,  by  the  Lancashire  Presbytery. 
In  1843,  certain  ministers  and  members  of  the  Church  of  Scotland  adopted 
the  name  of  the  Free  Church,  and  seceded  from  the  Established  Church, 
and  were  declared  by  that  Church  to  be  no  longer  ministers  thereof.  The 
English  Synod  declared  its  disapproval  of  the  conduct  of  the  Established 
Church  of  Scotland,  and  its  sympathy  with  the  Free  Church,  recognising 
the  latter  as  a  sister  Church,  and  resolving  to  interchange  ministers  there- 
with. The  minister  of  the  Church,  and  the  trustees  of  the  premises,  in 
Oldham  Street,  co-operated  with  the  seceders,  by  allowing  ministers  of  the 
Free  Church  to  officiate  in  the  church  in  Oldham  Street,  and  the  miniBter, 
who  was  deprived  of  his  license  by  the  Presbytery  of  Greenock,  also 
continued  to  officiate :  Held,  upon  motion,  that  the  minister  and  the 
(1)  8  E.  E.  174  (11  Ves.  377).  (2)  21  B.  E.  150  (1  J.  &  W.  241). 
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teoflteee  had  departed  from  the  trusts  created  by  the  original  oontract  upon  A.-G. 

which  the  premiseB  in  Oldham  Street  were  vested  in  them ;  and  that  the  *• 

CoTirt  would  interfere  by  injunction,  before  the  hearing,  to  prevent  the 
premises  in  Oldham  Street  from  being  used  otherwise  than  as  a  place 
of  religious  worship  on  the  model  of  the  Church  of  Scotland,  as  establiBhed 
by  law. 

This  was  an  information  and  bill.  The  relators  and  plaintiffs 
ere  foor  of  the  trastees  and  shareholders  of  a  plot  of  land,  and 
building  thereon  called  the  Scotch  ♦Kirk,  in  Oldham  Street,  t  '^^^  ] 
liverpool,  which  land  had  been  purchased,  and  building  erected 
)r  the  purpose  of  Divine  worship.  The  defendant  Joseph  Bodger 
^elsh  was  the  minister  or  pastor  of  the  said  kirk,  or  the  congrega- 
ion  who  met  therein  for  public  worship.  The  other  defendants 
fere  six  of  the  shareholders  of  the  premises,  and  some  of  such 
ix  defendants  were  the  remaining  trustees.  The  prayer  was,  that 
t  might  be  declared  by  the  Court,  that  the  premises  comprised  in 
in  indenture  of  feoffment  of  the  26th  of  February,  1827  (i),  and 
he  buildings  called  the  Scotch  Eirk  erected  thereon,  are  subject  to 
msts  for  the  appropriation  of  the  same  as  a  church  or  place  of 
public  religious  worship  on  the  model  of  the  Church  of  Scotland, 
ind  in  as  strict  connexion  with  the  said  Church  as  in  law  or  practice 
»n  be  made ;  and  that  no  minister  or  other  person  is  qualified  for 
)T  competent  to  exercise  the  office  of  minister  or  pastor  of  the  said 
kirk,  without  being  a  licentiate,  and  a  recognised  minister  of  the 
said  Church  of  Scotland,  and  in  full  communion  therewith,  and 
without  receiving  ordination  as  the  minister  of  the  said  Scotch 
Eirk,  from  a  Presbytery  in  Scotland  of  the  said  Church  of  Scotland ; 
and  that,  if  necessary,  Joseph  Rodger  Welsh  might  be  removed 
from  the  said  office  of  minister  or  pastor  of  the  said  kirk  by  the 
decree  of  this  Court ;  and  that  it  might  be  declared,  that,  under  the 
circumstances  therein  set  forth,  the  defendants,  Hugh  Craig,  &c., 
had  been  guilty  of  a  breach  of  the  trusts  upon  which  the  said 
Scotch  Eirk  and  premises  are  vested  in  the  trustees  thereof,  and,  if 
necessary,  that  they  might  be  removed  and  proper  directions  given 
for  the  appointment  of  fit  and  proper  persons  to  be  trustees  of  the 
said  buildings  and  premises  ;  and  for  an  injunction  to  restrain  such 
breach  of  trust. 

A  motion -for  the  injunction  was  made  in  the  form  stated  in  the       [  ^^^  ] 
judgment.    The  facts  upon  which  the  application  was  made  and 
resisted,  sufficiently  appear  upon  the  judgment  and  the  notes 

(1)  Infra,  p.  157,  n. 
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r, 

Welsh. 


[6761 


Mr.  RorniUy  and  Mr.  Rolt^  for  the  informant  and  plaintiffs, 
relied  upon  the  separation  of  the  body  styled  the  ''  Free  Church  " 
from  the  Church  established  by  law  in  Scotland,  and  on  the  fact 
that  Mr.  Welsh  had  adhered  to  the  former  body,  and  had  thereby 
become  separated  from  the  latter  (i).  The  relators  disclaimed  all 
objection  to  Mr.  Welsh  on  any  other  ground. 

Mr.  Bethell  and  Mr.  Bazalgette^  for  the  defendants,  argued 
that  the  opinions  entertained  by  Mr.  Welsh,  with  respect  to  recent 
differences  in  the  Established  Church  of  Scotland  on  the  subject 
of  lay  patronage,  were  of  no  more  importance  than  were  his  opinions 
on  any  point  of  speculative  philosophy;  that  such  differences  could 
in  practice  only  arise  in  Scotland  from  the  connexion  of  the  Church 
with  the  State  in  that  country,  and  could  not  have  any  place  in 
Presbyterian  Churches  in  England.  That  the  conformity  of 
Mr.  Welsh  and  the  Presbyterian  Churches  in  England  with  the 
Established  Church  of  Scotland  ought  to  be  tried,  not  by  their 
opinions  on  novel   subjects  of  popular  agitation,  but  by  their 


(1)  The  affidavits  on  this  point 
stated,  that,  some  time  in  or  previous 
to  the  year  1843,  certain  ministers  and 
members  of  the  Church  of  Scotland 
signed  a  deed  of  demission,  repudiating 
their  connexion  with  the  Established 
Church  of  Scotland,  and  relinquishing 
the  pastoral  charges  then  held  by  them, 
and  such  deed  of  demission  having 
been  accepted  by  the  General  Assembly 
of  the  Church  of  Scotland,  the  sub- 
scribers thereto  were  declared  by  the 
General  Assembly  to  have  ceased  to  be 
ministers  of  that  Church;  that  such 
seoeders  had  formed  themselves  into 
a  body  styled  the  "Free  Church," 
that  Mr.  Welsh,  and  some  of  ihe 
trustees,  shareholders,  and  members 
of  the  congregation  in  Oldham  Street, 
had,  in  various  ways,  indicated  a  pre- 
ference of  the  Free  Church,  upon  the 
points  of  difference  between  them  and 
the  Scotch  Establishment,  and  had 
frequently  allowed  the  pulpit  of  the 
kirk  to  be  used  by  preachers  of  the 
Free  Church,  who  were  seceders  from 
the  Establishment,  and  had  recom- 
mended and  allowed  collections  on 
their  behalf,  and  had  also  allowed  such 
persons  to  administer  the  sacraments, 
which,  aocoxding  to  the  doctrine  and 


discipline  of  the  Scotch  Establishment, 
could  only  be  done  in  any  kirk  or 
place  of  worship  in  connexion  there- 
with, by  ministers  in  full  communion 
with  the  Church  of  Scotland,  estab- 
lished by  law ;  that,  in  consequence  of 
the  adherence  of  Mr.  Welsh  to  the 
**Free  Church,"  and  of  his  having 
abandoned  his  connexion  with  the 
Church  of  Scotland,  in  manner  afore- 
said, proceedings  were  duly  instituted 
against  him  in  respect  thereof,  before 
the  Presbytery  of  Greenock,  in 
Scotland,  (of  which  he  was  then  a 
licentiate),  and  the  said  proceedings 
temunated  by  a  sentence  of  the  said 
Presbytery,  duly  made  and  pro- 
nounced against  him  on  the  3rd  of 
April,  1844,  whereby  he  was  deprived 
of  his  license  and  of  his  status  as  a 
minister,  of  the  Church  of  Scotland ; 
and  he  is  not  now  a  licentiate  of  the 
said  Church. 

It  did  not  appear  whether,  according 
to  the  doctrine  and  discipline  of  the 
Scotch  Establishment,  Mr.  Welsh,  or 
the  other  seceders,  had  become  excom- 
municate, or  whether  the  effect  was 
merely  the  deprivation  of  ministerial 
functions. 
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adherence  to  the  same  standards  of  faith  and  practice,  namely,  the        a.-o. 
Westminster  Confession  of  Faith ;  the  Larger  and  Shorter  Gate-      wblsh. 
chisms ;  and  the  Directory  of  public  worship ;  according  to  which 
standards  the  doctrine  and  discipline  of  all  the  Presbyterian  Churches 
in  Scotland  and  England  were  formed  and  governed.     In  other 
respects,  neither  the  actual  nor  the  contemplated  connexion  between 
the  Presbyterian  Church  in  Scotland  and  England  was  anything 
more  than  that  which  might  and  usually  did  exist  between  inde- 
pendent Churches  in   friendly  communication  with  each   other. 
And  even  if  a  difference  had  existed,  yet,  according  to  the  rules 
of  Presbyterian  Church  government  recognised  by  the  Established 
Church   of  Scotland,  the  only  jurisdiction  to  which  Mr.  Welsh 
was  subject,  or  to  which  he  owed  ecclesiastical  obedience,  was  the 
Lancashire  *  Scottish  Church  Presbytery,  and  to  the  jurisdiction      [  'BTe  ] 
of  that  body  the  defendants  in  all  respects  submitted. 

The  Vicb-Chanckllor  :  Ay^^. 

This  was  an  application,  upon  motion,  for  an  injunction  to 
restrain  the  defendant  Joseph  Bodger  Welsh  from  occupying  or 
using  the  pulpit  of  the  Scotch  Church,  in  the  pleadings  mentioned, 
and  from  preaching  or  teaching  in  any  manner  in  the  said  church, 
and  from  officiating  in  any  manner  as  the  minister  or  pastor 
thereof ;  and  also  for  an  injunction  to  restrain  the  defendants  Hugh 
Craig,  *Eobert  Baird,  William  Donald,  John  Eason,  John  Green-  ^  *^^^  ■ 
shields,  and  John  Nichol,  from  allowing  the  use  of  the  pulpit  of  the 
said  church  to  any  person,  and  from  allowing  any  person  to  preach 
or  teach  as  minister  in  the  said  church,  not  being  a  licentiate  and 
recognised  minister  of  the  Church  of  Scotland,  and  from  allowing  the 
premises  comprised  in  the  indenture  of  feoffment  in  the  pleadings 
mentioned,  or  any  part  thereof,  to  be  used  in  any  manner  otherwise 
than  as  and  for  a  place  of  public  religious  worship  on  the  model 
of  the  Church  of  Scotland,  and  in  as  strict  connexion  with  the 
said  church  as  by  law  or  practice  it  can  be  made. 

The  Scotch  Church  mentioned  in  the  notice  of  motion  is  situate 
in  Oldham  Street,  Liverpool,  and  was  some  time  since  erected  by  a 
voluntary  association  of  persons  who  together  contributed  to  the 
expense  of  erecting  it,  as  well  as  of  purchasing  first  a  lease,  and 
afterwards  the  fee-simple  in  the  land  upon  which  the  church  stands. 
The  information  and  bill  was,  upon  my  suggestion,  amended  by 
consent  at  the  hearing  of  the  motion,  and,  as  it  is  now  framed, 
purports  to  be  filed  by  the  plaintiffs  on  behalf  of  themselves  and  all 
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A.-a.        other  shareholders  in  the  church  in  question,  except  the  defendants, 
Welsh.       who  consist  of  Mr.  Welsh,  the  present  minister  of  the  church,  and 
six  persons  being,  with  others,  trustees  of  the  church  for  the  body 
of  shareholders. 

The  plaintififs'  equity  (stated  in  general  terms)  is,  that  whereas 
the  church  in  question  is,  by  the  contract  between  the  cestui  que 
trusts  (the  shareholders),  devoted  to  one  purpose ;  Mr.  Welsh,  the 
minister,  the  trustees,  who  are  defendants,  and  certain  of  the  share- 
holders in  the  church,  are  wrongfully  devoting  it  to  another  and 
[  <*578  ]  different  purpose.  The  defendants  have  met  the  plaintiffs'  ^case 
in  three  ways :  First,  the  defendants  insist,  that  the  use  of  the 
church,  of  which  the  plaintififs  complain,  is  no  departure  from,  but 
in  strict  accordance  with,  the  original  purpose  to  which  the  church 
was  devoted ;  secondly,  if  that  point  be  not  conclusively  established 
by  the  evidence  now  before  the  Court,  that  the  case  is  not  one  in 
which  the  Court  should  interfere  upon  motion  before  the  hearing ; 
and,  thirdly,  that  the  case  is  one  in  which  all  the  shareholders  are 
interested,  and  that  all  should  therefore  be  parties  to  the  suit ;  and 
that  no  sufScient  case  is  stated  in  the  bill  why  any  of  such  share- 
holders should  be  omitted. 

To  this  last  objection  I  feel  obliged  to  yield.  Lord  Gottbnham 
did  a  great  deal,  both  by  decision  and  by  General  Orders,  to  relieve 
suitors  from  the  inconvenience  of  loading  the  record  with  numerous 
parties ;  but  I  have  reason  to  know  that  Lord  Cottenham,  in  doing  so, 
did  not  found  himself  upon  any  theoretical  objection  to  the  ordinary 
rule,  that  all  persons  interested  in  a  suit  should  be  parties  to  it ; 
but  upon  the  necessity  of  modifying  rules  (even  when  theoretically 
perfect)  where,  in  their  application  to  particular  cases,  they  would 
practically  work  a  denial  of  justice.  The  general  rule  remains; 
and  a  plaintiff,  who  would  excuse  himself  from  its  application  in  a 
particular  case,  must  show  a  suf&cient  reason  for  doing  so.  This,  I 
think,  the  plaintiffs  in  the  present  case  have  not  done.  Consistently 
with  the  case  made  in  that  respect  by  the  record,  the  plaintiffs  might, 
without  any  practical  inconvenience,  or,  at  least,  without  any  such 
inconvenience  as  would  justify  a  departure  from  the  ordinary  rule, 
have  made  defendants  all  the  shareholders  who  oppose  the  plaintiffs, 
and  perhaps  also  all  who  take  part  with  them.  Sixteen  shareholders 
is  the  largest  number  of  defendants  this  case  would  require,  and 
[  ^679  ]  the  number  may  be  much  less.  The  case,  undoubtedly,  *may  be 
otherwise ;  but  the  oniis  is  on  the  plaintiffs,  who  seek  to  avoid  the 
general  rule,  to  bring  their  case  within  the  exceptions  to  it :  that,  I 
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think,  the  plaintififs  have  not  done.  But  I  give  no  opinion  as  to  the 
proper  mode  of  framing  the  bill  in  case  it  should  appear  (the  whole 
body  of  shareholders  being  divided)  that  each  class  of  disputants  is 
too  numerous  to  admit  of  all  who  constitute  either  class  being  made 
parties.  I  think  further,  that  this  is  a  case  in  which  the  bill  should 
be  amended  in  respect  of  parties  before  the  motion  is  decided. 

Having  come  to  that  conclusion,  it  is  not,  in  strictness,  regular 
that  I  should  give  any  opinion  upon  the  merits  of  the  case ;  but, 
having  been  requested  by  both  plaintiffs  and  defendants  to  state 
my  opinion  upon  the  merits,  (whatever  conclusion  I  might  come  to 
upon  the  question  of  parties),  in  order  to  save  them  the  expense 
and  delay  of  bringing  the  case  a  second  time  before  me,  I  will  not 
refuse  to  do  so  in  a  case  in  which,  after  three  days'  argument,  it  is 
improbable  that  a  second  discussion  of  the  case  would  lead  to  any 
change  in  my  opinion. 

First,  then,  I  am  clearly  of  opinion,  that,  according  to  the  original 
intention  of  the  founders  of  the  church,  evidenced  by  the  articles 
of  the  10th  October,  1794  (i),  *by  the  subsequent  deeds  of  1827  (2), 
and  the  uninterrupted  usage  in  the  appointment  of  ministers,  being 
licensed  by  Presbyteries  in  Scotland,  and  of  no  other  ministers,  the 


(1)  An  agreement  under  seal,  dated 
the  10th  October,  1794,  made  between 
B.  Jackson,  ftc,  the  parties  who  had 
purchased  the  said  plot  of  land,  of  the 
first  part;  D.  M'Clure,  &c.,  the  pro- 
posed trustees  of  the  said  kirk,  of  the 
second  part;  and  the  seyeral  other 
persons,  whose  names  were  thereunto 
subscribed,  and  seals  afi^ed,  being  the 
subscribers  to  the  said  kirk,  of  the 
third  part ;  and  thereby  *  *  it  was 
agreed,  that  the  aforesaid  pie6e  of  land, 
with  the  building  thereon,  should  be 
conveyed  to  the  parties  thereto  of  the 
second  part,  their  executors,  adminis- 
trators, and  assigns,  during  the  con- 
tinuance of  the  said  terms  of  lives  and 
years  and  of  any  renewed  lease  or 
leasee  which  might  thereafter  be 
granted  thereof  to  them,  their  execu- 
tors, &c,  upon  trust,  that  they  and 
the  survivor  and  survivors,  &c.,  should 
permit  and  suffer  the  said  chapel  or 
building  to  be  used,  occupied,  or 
enjoyed,  as  a  place  of  religious 
wordiip,  according  to  the  ordinances, 
rules,  and  forms  of  the  Church  or  Eirk 


of  Scotland. 

(2)  The  first  of  these  was  an  inden- 
ture of  feoffment,  dated  the  26th  of 
February,  1827,  whereby  the  corpora- 
tion of  Liverpool  conveyed  the 
premises  in  fee  to  the  trustees  of  the 
kirk  (therein  named),  to  have  and  to 
hold  the  said  piece  of  land,  with  the 
kirk  or  chapel  thereon  erected,  imto 
and  to  the  only  proper  use  and  behoof 
of  the  said  trustees  duly  constituted 
for  the  said  kirk  or  chapel,  their  heirs, 
successors,  and  assigns,  for  ever,  to  the 
intent  nevertheless  that  the  inherit- 
ance in  fee-simple  in  possession  of  and 
in  the  said  hereditaments  and  premises, 
with  the  appurtenances,  might  and 
should  vest  in  the  said  trustees,  their 
heirs,  successors,  and  assigns,  on  the 
express  condition,  that  the  said  edifice, 
and  any  improvement  or  extension 
theraof ,  and  any  new  buildings  to  be 
erected  on  the  said  land,  should  be  for 
ever  thereafter  appropriated  and  used 
as  a  place  of  Divine  worship,  according 
to  the  doctrines  and  discipline  of  the 
Church  of  Scotland. 
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A.-G.        trastfl  require  that  the  church  be  devoted  to  purposes  corresponding 

Welsh.       ^  the  strictest  manner  with  *the  Established  Church  of  Scotland. 

[  *58i  ]  I  do  not  mean  that  this  church,  necessarily,  is  subject  to  the  juris- 
diction of  any  ecclesiastical  superior  locally  situated  in  Scotland  ; 
but  that  it  should,  in  every  other  respect,  correspond  with  a  church 
locally  situated  in  Scotland,  subject  to  the  jurisdiction  of  a  Scotch 
Presbytery  and  other  judicatories  there,  and  in  strict  communion 
with  the  Established  Church  of  Scotland. 

I  think  further,  that  the  establishment,  in  April,  1888,  of  the 
''  Lancashire  Scottish  Church  Presbytery,"  and  the  subsequent 
formation,  in  May,  1886,  of  the  **  Synod  of  the  Presbyterian  Church 

[  •582  J  in  England,"  in  ^connexion  with  the  "  Church  of  Scotland,"  were 
not  intended  to  have,  and  could  not  have  the  effect  of  varying  the 
trusts  of  the  church  in  question.  On  the  contrary,  the  circum- 
stances attending  the  constitution  of  that  Presbytery,  the  memorial, 
in  1885,  from  the  Presbyteries  in  England  to  the  General  Assembly 
of  the  Established  Church  in  Scotland,  the  subsequent  formation  of 
the  Synod  in  England,  in  pursuance  of  the  recommendation  of  the 
General  Assembly  in  answer  to  that  memorial,  the  act  of  deliver- 
ance of  the  General  Assembly  in  May,  1889,  the  subsequent  pro- 
ceedings of  the  Synod  in  England,  and  the  pastoral  letter  of  the 

[  •683  J  15th  April,  1840,  *confirm,  in  the  clearest  manner,  the  view  which 
I  take  of  the  trusts  of  the  Oldham  Street  Church.  Adverting  to 
the  importance  attached  in  argument  to  the  Lancashire  Presbytery, 
by  whose  decisions  Mr.  Welsh  considers  himself  bound,  I  may  refer 
particularly  to  the  5th,  6th,  and  8th  Articles  for  regulating  the 
proceedings  of  that  Presbytery  (i). 

In  1842,  a  vacancy  occurred  in  the  ministry  of  the  Oldham  Street 
Church,  and  Mr.  Welsh,  being  a  licentiate  of  the  Scotch  Presbytery 
of  Greenock,  was  called  by  the  congregation  of  the  Oldham  Street 
Church,  and  was  ordained  thereto  by  the  Lancashire  Presbytery ; 
and,  until  the  decision  in  the  Aiushterarder  case  in  the  House  of 
Lords,  every  thing  proceeded  in  the  old  and  established  course. 

Now,  of  that  decision  I  may  observe,  that  it  was,  in  its  nature, 
declaratory.  It  introduced  no  alteration  into  the  Established  Church 
of  Scotland.  It  decided  what  the  existing  position  of  the  Estab- 
lished Church  of  Scotland  was  in  the  particulars  involved  in  that 
decision.     And,  consequently,  I  must  hold  that  each  individual 

[  «584  ]      shareholder  in  the  Oldham  Street  Church  has  a  right  to  "^insist 

(1)  Those  articles  expressly  forbade  the  constitutions  and  independence  of 
interference  by  the  Presbytery  with      tihe  several  congregations.— O.  A.  S. 
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that  that  church  shall  be  devoted  to  purposes  corresponding  with  a        A.-a. 
Scotch  church  locally  situated  in  Scotland,  and  in  strict  communion       Welsh. 
with  the  Established  Church  of  Scotland. 

Another  point  I  think  equally  clear,  namely,  that  I  must,  upon 
the  evidence  in  this  case,  hold,  that  the  Lancashire  Presbytery,  the 
Synod  in  England,  Mr.  Welsh,  the  trustees  who  are  defendants, 
and  all  the  shareholders  who  agree  and  take  part  with  them,  are 
to  be  considered  as  identified  with  the  seceders  from  the  Established 
Church  of  Scotland,  and  as  parties  who,  for  the  purpose  of  the 
motion,  must  be  treated  as  identified  with  what  is  now  termed  the 
Free  Church  of  Scotland. 

At  this  point  the  struggle  begins.  The  defendants  say,  that  the 
question  of  non-intrusion  is  purely  speculative  as  regards  a  pro- 
prietary church  in  England  like  the  Oldham  Street  Church;  and  that 
it  involves  no  questions  of  doctrine,  discipline,  or  practice.  And  if  that 
view  of  the  case  could  be  supported,  it  would  furnish  a  strong  argu- 
ment against  any  order  being  made  upon  this  motion.  But  I  cannot, 
upon  the  evidence  now  before  me,  take  that  view  of  the  case. 

If  I  am  to  form  my  opinion  upon  the  non-intrusion  question 
from  what  has  taken  place  in  Scotland,  I  should  find  it  impossible 
to  come  to  the  conclusion  that  a  man,  who  had  devoted  his  property 
to  the  purpose  of  religious  worship  according  to  the  ordinances, 
rules,  and  forms  of  the  Established  Church  of  Scotland,  was  not 
wronged,  if  the  trustees  to  whom  he  had  entrusted  the  execution 
of  that  purpose  should  secede  from  the  Established  Church  of 
Scotland,  join  the  Free  Church,  and  fill  the  pulpit  of  the  church 
of  which  they  were  trustees  with  none  other  than  the  ministers  of 
the  Free  Church.  Ministers  *of  the  Established  Church,  who  had  [  *^^^  ] 
been  ordained  to  benefices  before  the  question  of  non-intrusion  so 
much  agitated  the  Church,  and  who  then  held  such  benefices,  have 
thought  it  their  duty,  at  the  sacrifice  of  great  temporal  advantages, 
to  secede  from  the  Established  Church  only  because  that  Church 
has  submitted  to  the  judicial  determination  of  the  highest  legal 
tribunal,  being  a  lay  tribunal.  But  it  is  not  necessary  to  go  into 
that  question.  The  English  Synod  has  solemnly  declared,  that  it 
''  deeply  deplored  that  the  Church  of  Scotland,  as  by  law  estab- 
lished, should,  either  by  tacit  acquiescence,  or  by  overt  act,  have 
submitted  to  the  exaction  and  usurpation  of  the  civil  power  in 
spiritual  matters,  which  the  Synod  could  not  regard  in  any  other 
light  than  as  a  sinful  concession  and  compromising  of  most  sacred 
principles,  and  a  grievous  dereliction  of  duty  before  God,  against 
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A.-G.  which  they  were  bound  to  protest  and  lift  up  testimony."  In 
Welsh.  addition  to  this,  the  same  Sjmod  declared,  that  it  cordially  recog- 
nized the  Free  Gharoh  of  Scotland  as  a  sister  Church,  and,  in 
effect,  recognized  that  Church  as  its  sole  ecclesiastical  coadjutor,  if 
not  superior.  Such,  I  think,  is  the  plain  effect  of  the  resolutions 
of  the  English  Synod  of  the  16th  of  April,  1844.  Now,  to  those 
resolutions,  I  must,  upon  the  evidence  before  me,  consider  the 
Lancashire  Presbytery  a  party ;  and  as  Mr.  Welsh  and  the  other 
[  *586  ]  ^defendants,  and  those  shareholders  who  take  part  with  them, 
insist  that  the  Lancashire  Presbytery  (notwithstanding  what  I 
must  consider  its  secession)  is  the  spiritual  superior  by  which  Mr. 
Welsh  and  the  congregation  are  to  be  governed,  I  must  consider 
those  parties  as  adopting  the  opinions  upon  the  non-intrusion 
question  which  the  English  Synod  has  so  strongly  expressed,  and 
making  themselves  parties  to  the  resolutions  I  have  referred  to. 
In  consequence  of  the  resolutions  of  the  English  Synod,  the  General 
Assembly  of  the  Church  of  Scotland  has  dissolved  its  connexion 
with  that  Synod,  and  has  also  (in  the  exercise  of  its  general 
jurisdiction)  deprived  of  their  status,  as  ministers  of  the  Established 
Church  of  Scotland,  the  ministers  who  have  seceded  from  the 
Established  Church  and  joined  the  Free  Church.  After  this,  Mr. 
Welsh,  with  the  concurrence  of  the  defendants  and  such  of  the  share- 
holders as  take  part  with  them,  has  permitted  (and  now  contends  for 
the  propriety  of  the  act)  ministers  of  the  Free  Church  of  Scotland, 
who,  as  he  distinctly  admits,  have  lost  their  status  as  ministers  of 
the  Established  Church  of  Scotland,  to  fill  his  pulpit  in  Oldham 
Street,  and  also  to  administer  the  sacraments  in  that  church.  Mr. 
Welsh  has  also  been  deprived  of  his  license  by  the  Presbytery  of 
Greenock,  and  is  no  longer  a  licentiate  of  the  Church  of  Scotland. 
[  687  ]  I  do  not  think  it  necessary  on  the  present  occasion  that  I  should 

decide,  how  far  a  person,  once  lawfully  ordained  by  the  Established 
Church  of  Scotland,  is  to  be  considered  as  retaining  the  benefit  of 
that  ordination  after  the  Church  which  ordained  him  has,  by  lawful 
process,  deprived  him  of  his  status  as  a  minister  of  that  Church ; 
nor  what  is  the  effect  of  depriving  a  minister  of  his  license  after 
ordination.  Upon  these  points,  I  will  only  observe,  that  I  cannot 
think  the  precise  and  positive  averment  contained  in  the  affidavit 
of  Mr.  Cummings,  and  others,  as  to  the  effect  of  depriving  a 
minister  of  his  license,  is  answered  by  the  general  averment  of 
Mr.  Welsh,  that  a  license  *'  is  virtually  superseded  by  ordination  ;  " 
and  that  I  think  the  Acts  of  the  General  Assembly,  found  in 
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pages  818, 849, 454, 455,  have  an  important  bearing.  I  have  made 
no  QB6  of ''  Hill's  ^Practice,"  because  I  do  not  consider  it  as  regularly 
in  evidence. 

The  grounds  upon  which  I  think  this  Court  is  bound  to  interfere 
are,  first,  that,  by  the  original  contract  between  the  cestui  que  trusts, 
the  Established  Church  of  Scotland  was  the  agreed  model  upon 
which  the  Oldham  Street  Church  was  founded  ;  secondly,  that  the 
Established  Church  of  Scotland  has  undergone  no  change,  but 
remains  as  a  model  the  same  as  it  was  in  1799 ;  thirdly,  that  the 
state  of  things  of  which  the  plaintiffs  complain  must  (if  they  are 
right)  deprive  them  of  the  benefit  of  the  trust  until  the  cause  is 
decided ;  and  lastly,  that,  according  to  the  defendant's  own  showing, 
there  is  no  practical  difficulty  in  putting  things,  until  the  hearing 
of  the  cause,  upon  a  footing  not  obnoxious  to  the  views  of  either 
party;  unless,  indeed,  the  temporary  suspension  of  Mr.  Welsh 
should  be  necessarily  involved  in  any  temporary  arrangement. 

I  think,  therefore,  the  case  is  one  in  which  this  Court  must 
interfere  upon  motion ;  but  I  am  not  by  any  means  prepared  to  go 
the  whole  length  of  the  notice  of  motion.  The  case  is  obviously 
of  that  class  in  which  the  parties  interested  might  make  some 
temporary  arrangement  for  themselves,  until  their  rights  can  be 
decided ;  but,  as  I  am  not  now  to  make  any  order  upon  the  merits, 
I  cannot  with  propriety  say  more  than  I  have  done. 

The  defendants'submitted  to  the  opinion  of  the  Court,  as  expressed 
in  the  above  judgment,  without  requiring  the  information  to  be 
amended,  or  rendering  any  formal  order  for  an  injunction  necessary. 


LANDER   V.    INGEESOLL. 

(4  Hare,  69e— 598.) 

The  mother  of  an  infant  employed  a  solicitor  to  prosecute  a  suit  on  behalf 
of  the  infant.  The  person  first  named  as  next  friend  in  the  cause  died ;  the 
mother  subsequently  discharged  the  solicitor,  and  after  such  discharge  he 
amended  the  biU,  and  named  a  new  next  friend,  without  the  mother's 
sanction.  The  Ck>urt  ordered,  that,  on  payment  by  the  mother  to  the  next 
friend  of  the  costs  incurred  by  him  in  the  suit,  the  next  friend  should  be 
remoyed  and  another  appointed,  and  that  the  solicitor  should  pay  the  costs 
of  the  application,  and  of  the  new  appointment. 

A  MOTION,  on  behalf  of  an  infant  plaintiff,  that  W.  Shepherd,  his 
next  friend  named  on  the  record,  might  be  removed  from  being 
such  next  friend,  upon  security  for  the  costs  incurred  being  given  ; 
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and  that  Mary  Ann  Lander,  the  mother  of  the  plaintiff,  might  be 
appointed,  or  that  it  might  be  referred  to  the  Master  to  approve  of 
a  proper  person  as  next  friend ;  and  that  the  solicitor  for  the  infant 
plaintiff  in  the  cause  might  be  ordered  to  pay  the  costs  of  the  motion. 
The  solicitor  for  the  infant  plaintiff  had  been  originally  consulted, 
in  August,  1842,  by  Mrs.  Lander,  the  mother,  on  behalf  of  the 
infant,  who  was  entitled  to  a  share  of  the  residuary  personal  estate 
of  an  intestate,  and,  as  such  solicitor,  he  had  advised  the  institution 
of  the  suit ;  and  a  bill  was  accordingly  filed  by  the  infant  in  March, 
1848,  a  Mr.  Carteret  being  named  as  next  friend.  Carteret  died  in 
July,  1848.  In  the  month  of  November  following,  the  appointment 
of  another  next  friend  was  discussed  by  Mrs.  Lander  and  her 
solicitor,  but  nothing  was  settled  on  the  subject.  In  February, 
1844,  Mrs.  Lander  wrote  to  her  solicitor,  acquainting  him  that  as 
she  had  removed  her  residence  so  as  to  make  it  inconvenient  to 
communicate  with  him,  and  she  considered  his  London  agent  had 
[  •697  ]  treated  her  with  incivility,  *she  was  desirous  of  transferring  the 
business  to  another  solicitor,  and  she  requested  him  to  deliver  up 
the  papers.  Mrs.  Lander  afterwards  appointed  other  solicitors, 
and  some  correspondence  took  place  between  them  and  her  former 
solicitor  with  respect  to  the  delivery  of  the  papers  and  the  bill  of 
costs ;  and  during  this  correspondence,  the  former  solicitor  took 
upon  himself  to  nominate  W.  Shepherd  (the  person  now  sought  to 
be  removed),  who  was  unknown  to  Mrs.  Lander,  as  the  next  friend 
of  the  infant  in  the  cause,  and,  in  November,  1844,  the  bill  was 
amended,  and  Shepherd  substituted  for  Carteret  as  such  next 
friend.  Mrs.  Lander  became  acquainted  with  the  fact  of  the 
appointment  having  been  made  before  January,  1845.  This 
application  was  made  in  the  month  of  June  following. 

Mr.  Romilly  and  Mr.  Mylne,  for  the  motion. 

Mr.  WiUcock,  for  the  solicitor  and  W.  Shepherd,  the  next 
friend. 

Mr.  Collins  and  Mr.'jCah-ns,  for  the  other  parties. 

The  Yice-Chancellor  said,  that  the  proceeding  of  the  former 
solicitor  of  Mrs.  Lander,  the  mother  of  the  infant,  in  procuring  the 
appointment  of  a  new  next  friend,  without  the  consent  of  Mrs.  Lander, 
[*598]  after  she  *had  discharged  him  as  her  solicitor,  was  most  unjusti- 
fiable. The  effect  had  been  to  take  the  suit  out  of  the  hands  of  his 
former  client,  the  mother  of  the  infant,  and  place  it  under  the 
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conduct  of  himself  or  of  Shepherd,  who  was  his  nominee.  The 
solicitor,  under  such  circumstances,  ought  not  to  be  allowed  to 
remain  as  the  solicitor  of  the  infant  plaintiff  in  the  cause.  The 
Court  would  not  have  hesitated  to  have  removed  him  if  the  appli- 
cation had  been  made  as  soon  as  the  amendment  of  the  bill  was 
known.  The  only  difficulty  was  created  by  the  delay,  during 
which  the  cause  had  proceeded,  and  both  the  solicitor  and  next 
friend  had  come  under  liabilities  in  respect  of  the  suit ;  and  if  the 
cause  was  placed  in  other  hands,  the  future  conduct  of  the  proceed- 
ings might  have  a  very  material  effect  in  determining  the  past 
costs.  There  was  no  imputation  against  Shepherd,  and  abstracted 
from  the  circumstances  of  his  appointment,  there  was  no  reason 
for  considering  him  an  unfit  person  to  be  next  friend ;  he  must 
noty  therefore,  be  exposed  to  any  difficulty  by  the  order  to  be  made 
on  this  application. 

The  counsel  for  Mrs.  Lander  said,  that  they  would  consent  to  an 
order  that  Mrs.  Lander  should  pay  the  costs  of  the  suit  already 
incurred  by  W.  Shepherd,  and 

The  Vicb-Chancellor  directed  the  costs  to  be  taxed,  and,  reserving 
the  question  by  whom  they  were  to  be  ultimately  borne,  ordered 
that,  upon  payment  by  Mrs.  Lander  to  Shepherd  of  the  costs 
incurred  by  him  within  a  fortnight  after  such  taxation,  it  should  be 
referred  to  the  Master  to  appoint  a  next  friend  in  the  place  of 
Shepherd.  The  former  solicitor  of  Mrs.  Lander  was  ordered  to 
pay  the  costs  of  the  motion,  and  of  making  the  appointment  of  the 
new  next  friend. 


PICKUP   V.   ATKINSON  (1). 

(4  Hare,  624—631 ;  S.  C.  15  L.  J.  Ch.  213  ;  10  Jur.  303.) 

After  a  specific  gift  of  certain  leasehold  houses  to  the  testator's  wife  for      Wioram 
her  life,  she  paying  the  ground  rents  and  performing  the  covenants,  with  '"  * 

remainder  over  to  his  nephew,  the  testator  bequeathed  the  **  rents  and  L  ^  ^  J 
profits,  dividends  and  interest  *'  of  all  the  residue  of  his  property  to  his  wife 
for  her  life,  with  a  gift  over  of  the  whole  of  the  residue  after  her  decease  to 
other  persons :  Held,  that  the  widow  was  not  entitled  to  the  enjoyment  in 
specie  during  her  life  of  that  part  of  the  residue  which  consisted  of  leasehold 
and  other  perishable  property,  but  that  the  same  ought  to  be  converted. 

The  testator,  by  his  will,  dated  in  1844,  after  directing  his  debts 
to  be  paid,  gave  to  Ann,  his  wife,  his  household  furniture,  and  a 
(1)  In  re  Game  [1897]  1  Ch.  881,  887 ;  66  L.  J.  Ch.  605. 
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pecuniary  legacy  of  100!.,  together  with  a  power  of  appointing,  by 
her  will,  the  sum  of  500{.  out  of  the  residue  of  his  personal  estate, 
in  case  she  survived  him.  He  also  bequeathed  to  his  wife  his  lease- 
hold dwelling-house  in  Newnham  Street,  and  his  leasehold  dwelling- 
house  in  Cromer  Street,  for  so  much  of  the  term  remaining  therein 
as  his  wife  should  live,  she  paying  the  ground-rents  and  performing 
the  covenants :  and  after  her  decease  he  gave  the  same  houses,  for 
the  residue  of  the  term,  to  his  nephew.  The  testator  then  be- 
queathed to  his  nephew  the  goodwill  of  his  business  of  a  potato- 
salesman,  desiring  him  to  carry  on  the  same  for  one  season  after 
[  *626  ]  his  death,  and  giving  to  *his  said  wife  the  share  of  the  profits  for 
that  season,  which  would  have  belonged  to  himself  if  living.  The 
testator  then  proceeded :  "  The  rents  and  profits,  dividends  and 
interest,  of  all  the  residue  of  my  said  property,  including  my 
money  out  at  interest  and  in  the  public  funds,  I  give  to  my  wife 
and  her  assigns  for  her  life ;  and,  after  her  decease,  I  give  and 
bequeath  the  whole  of  such  residue  of  my  said  property  (subject  to 
the  power  of  appointment  over  5001.  hereinbefore  given  to  my  said 
wife)  to  be  divided  equally  between  and  amongst  my  nephews  and 
nieces,"  who  were  therein  named.  And  the  testator  appointed  his 
wife  and  the  plaintiffs  executrix  and  executors  of  his  will.  The 
testator  died  in  December,  1844. 

The  property  of  the  testator  at  his  death,  besides  ready  money, 
consisted  of  about  4,000!.,  New  8^  per  Gent.  Annuities ;  lOOZ.  Long 
Annuities,  which  would  determine  in  1859 ;  some  shares  in  the 
Eagle  Life  Insurance  Company ;  some  houses  near  the  Edgeware 
Boad,  held  for  the  residue  of  a  term  of  ninety-iline  years  from 
1802,  at  a  nominal  rent ;  and  a  house  in  Glapham  Boad,  held  for 
the  residue  of  a  term  which  would  expire  in  1855,  at  a  rack-rent ; 
together  with  the  said  houses  in  Newnham  Street  and  Cromer 
Street,  which  were  held  for  the  residue  of  long  terms,  of  which  the 
greater  part  were  yet  to  come.  There  was  no  freehold  estate.  The 
principal  question  was,  whether  the  leasehold  and  other  property 
(except  the  houses  in  Newnham  Street  and  Cromer  Street)  ought 
to  be  sold  and  converted,  or  whether  the  income  arising  therefrom 
should  be  enjoyed  by  the  widow  during  her  life  in  specie. 

Mr.  WUlcock,  for  the  plaintiffs,  the  executors. 

[  626  ]  Mr.  Bolt,  for  the  widow : 

The  testator  has  given  to  his  widow  the  **  rents  "  of  his  residuary 
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estate  for  her  life.  How  is  effect  to  be  given  to  that  bequest  in  a 
case  where  there  is  no  real  estate,  if  the  only  property  producing 
rents  is  to  be  sold  and  converted  into  Consols  ?  *  *  (He  cited  also 
Collins  V.  Collins  {i),Alcock  v.  Sloper  (2),  Ooodenough  y.  Trema- 
mondo  (3),  Daniell  v.  Warren  (4),  and  Hinves  v.  Hinves  (6).) 

Mr.  RomiUy  and  Mr.  HaUett,  for  the  parties  entitled  *in 
remainder,  argued  that  the  words  "rents  and  profits,  dividends 
and  interest,"  did  not  amount  to  a  specific  gift  of  the  leasehold 
estate :  they  might  be  satisfied,  under  the  present  law  of  wills,  by 
any  real  estate,  incorporeal  or  otherwise,  yielding  produce  in  the 
shape  or  name  of  rent,  which  the  testator  might  have  purchased 
after  the  date  of  the  will,  and  before  his  death.  It  was  nothing 
more  than  a  formal  enumeration  of  the  particulars  of  which  the 
income  might  consist.  Every  word  might  have  taken  effect  con- 
sistently with  the  conversion  of  the  residuary  estate  according  to 
the  rule  of  law.  "  Profits  "  referred  to  the  trade  until  the  accounts 
of  the  season  were  made  up ;  and  "  dividends  and  interest "  might 
have  been  satisfied  by  the  state  of  the  permanent  investments. 
The  tenant  for  life  must  show  that  he  is  entitled  to  enjoy  the  pro- 
perty in  its  existing  state,  or  the  rule  for  the  conversion  of  all 
property  in  its  nature  perishable  must  prevail :  MiUs  v.  Mills  (0), 
Oakes  v.  Strachey  (7),  Benn  v.  Dixon  (8),  Lichfield  v.  Baker  (9), 
Sutherland  v.  Cooke  (lo). 

Thb  Yice-Chancellob  (after  stating  the  will) : 

The  property  of  the  testator  at  his  death  consisted  in  part  of 
leasehold  property,  other  than  the  leaseholds  specifically  bequeathed 
to  his  wife  for  life,  with  remainder  to  his  nephew.  He  had  no 
freehold  property  at  the  time  of  his  death.  The  only  question  I 
have  to  decide  is,  whether  (as  between  the  tenant  for  life  and  the 
remainder-man)  the  leaseholds,  other  than  those  specifically  be- 
queathed to  the  widow  for  her  life,  with  remainder  to  the  nephew, — 
the  leaseholds  being  part  of  the  ^residuary  estate  of  the  testator, 
— are  to  be  converted  into  money,  and  the  proceeds  invested  in  the 
funds,  according  to  the  rule  in  Howe  v.  Lord  Dartmouth  (ii) ;  or 

(1)  39  B.  B.  337  (2  My.  &  K.  703).  (6)  40  B.  B.  176  (7  Sim.  501). 

(2)  39  B.  B.  334  (2  My.  &  K.  699).  (7)  60  B.  B.  374  (13  Sim.  414). 

(3)  oO  B.  B.  262  (2  Beay.  512).  (8)  51  B.  B.  328  (10  Sim.  636). 

(4)  60  B.  B.  148  (2  Y.  &  C.  C.  0.  (9)  See  50  B.  B.  255  (2  Beay.  481). 
290).  (10)  66  B.  B.  162  (1  CoU.  498). 

(5)  64  B.  B.  446  (3  Hare,  609).  (11)  6  B.  B.  96  (7  Ves.  138). 


1846.    CH.    4  HARE,  628—629.  [b.r. 

whether  the  widow,  the  tenant  for  life  of  the  residue,  is  entitled  to 
receive  for  her  own  use  the  rents  of  sach  leasehold  property,  in  its 
existing  state  at  the  death  of  the  testator. 

Cases  calling  for  a  decision  on  this  question  have  arisen  in  each 
branch  of  the  Court  within  the  last  few  years,  and  in  each  branch 
of  the  Court  the  rule  appears  to  have  been  stated  in  the  same  way. 
If  the  will  manifests  an  intention  that  the  general  residue  of  the 
estate  shall  be  enjoyed  by  different  persons  in  succession,  and  there 
is  nothing  to  qualify  that  simple  intention,  the  Court,  in  order  to 
effectuate  it,  converts  so  much  of  the  testator's  estate  as  is  of 
a  perishable  nature  (under  which  head  leasehold  property  falls) 
into  investments  of  a  permanent  kind.  But  if  the  intention  of  the 
testator  appears  to  be,  that  the  first  taker  shall  enjoy  the  property 
in  that  state  in  which  it  exists  at  his  death,  the  Court  is  bound  to 
give  effect  to  that  intention.  In  the  present  case  it  was  not  argued, 
for  the  tenant  for  life, — nor  could  it  have^been  argued  with  success, 
— that  the  leasehold  estate,  or  any  part  of  the  general  residue,  was 
specifically  bequeathed,  in  the  strict  sense  of  that  term.  A  general 
residuary  clause  is  not  the  less  general,  because  it  contains  an 
enumeration  of  some  of  the  particulars  of  which  it  may  consist. 
But  it  was  said,  and  correctly  said,  that  it  was  sufficient  for  the 
tenant  for  life  to  show,  from  the  words  of  the  will,  that  it  was 
intended  he  should  enjoy  the  residue  of  the  testator's  estate,  in  the 
state  in  which  it  existed  at  the  time  of  his  death ;  and  that  was 
said  to  be  shown  in  this  case  by  the  words  *''  rents  and  profits, 
dividends  and  interest,  of  all  the  residue  of  my  property,  including 
my  money  out  at  interest  and  in  the  public  funds."  Beserving,  for 
the  present,  the  consideration  of  the  cases  cited  for  the  tenant  for 
life,  and  admitting  that  the  word  ''  rents,"  as  it  occurs  in  the  will, 
may  be  material  in  connexion  with  other  circumstances,  the  ques- 
tion first  to  be  considered  is,  whether  that  word  alone  is,  in  this 
case,  sufficient  evidence  of  the  intention,  which  the  tenant  for  life 
ascribes  to  this  testator.  My  opinion  is  against  such  a  conclusion. 
If  the  use  of  the  word  ''  rents "  in  one  case,  with  reference  to 
leaseholds  not  specifically  bequeathed,  is  to  be  taken  as  sufficient 
evidence  that  the  tenant  for  life  of  the  residue  was  intended  to 
enjoy  the  leaseholds  in  specie,  I  do  not  know  how  to  stop  short  of 
the  conclusion  that  any  other  word,  by  which  income  may  be 
described,  is  to  have  the  same  effect  with  reference  to  the  property 
in  respect  of  which  it  is  paid.  The  use  of  the  word  "  dividends," 
for  example,  in  another  case,  ought  to  be  admitted  as  sufficient 
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evidence  that  every  portion  of  the  residue,  though  not  specifically 
bequeathed,  the  annual  profits  of  which  are  returned  under  the 
name  of  dividends,  was  also  intended  to  be  enjoyed  in  its  existing 
state,  which  would  include  every  species  of  property  yielding  divi- 
dends, from  Consols,  which  the  Court  considers  a  permanent  fund, 
down  to  the  lowest  mercantile  security :  and  the  same  argument,  in 
strictness,  would  apply  to  the  word  "  interest,"  where  the  property 
yielded  income  in  the  form  of  interest.  It  appears  to  me  impossible 
to  admit  that  conclusion.  I  think  the  correct  reasoning  upon  the 
words  **  rents  and  profits,  dividends  and  interests,"  of  a  general 
residue,  considered  alone,  must  be  analogous  to  that  which  is 
applied  to  the  residue  itself.  The  mere  enumeration  of  particulars 
in  the  latter  case  does  not  give  a  specific  character  to  the  bequest, 
because  the  whole  clause  is,  in  effect,  a  mere  ^residuary  bequest. 
I  think  the  same  observation  applies  to  a  case  like  this;  the 
enumeration  of  particulars  of  income  being  nothing  more  than  a 
gift  of  the  income  of  the  residue,  which  means  income  only.  This 
conclusion  appears  to  me  to  be  put  beyond  dispute,  when  it  is  con- 
sidered that  the  words  "  rents,  profits,  dividends  and  interest,"  in 
this  case  mean  rents,  profits,  dividends  and  interest,  not  of  the 
property  the  testator  then  had,  but  of  such  property,  real,  personal, 
or  mixed,  as  he  might  happen  to  have  at  the  time  of  his  death. 
The  same  conclusion  arises  from  the  words  of  the  gift  over,  namely, 
"  the  whole  of  such  residue  of  my  said  property." 

The  case  of  Hinves  v.  Hinves  (i)  was  a  very  special  one,  depend- 
ing upon  a  number  of  circumstances  which  appeared  upon  the  face 
of  the  will.  Beihune  v.  Kennedy  (2)  was  argued  and  reasoned  upon 
as  the  case  of  a  specific  bequest  in  the  strict  sense  of  the  term ; 
although  it  has  been  said  that  the  word  "  specific  "  must  be  under- 
stood in  a  modified  sense.  In  Collins  v.  Collins  (3),  the  testator 
gave  to  his  wife,  for  life,  '*  his  property  in  every  shape,  and  without 
any  reserve;"  and  directed  the  property  to  be  divided  after  her 
death.  I  cannot  understand  how  a  direction  to  divide  could  help 
the  Court  to  determine  what  was  to  be  divided ;  but  I  do  not  think 
the  decision  turned  upon  that.  The  only  two  cases  which  bear  any 
analogy  to  the  present  are,  Pickering  v.  Pickering  and  Goodenough 
v.  Tremamondo  (4).  In  Pickering  v.  Pickering,  the  word  "rents" 
occurred ;  but  it  does  not  appear  to  me  that  the  word  was  relied 
upon  as  alone  constituting  a  ground  for  preserving  the  property  in 

(1)  64  B.  B.  446  (3  Hare,  609).  (3)  39  E.  B.  337  (2  My.  &  K.  703). 

(2)  43  B.  B.  153  (I  My,  &  Cr.  114).  (4)  50  E.  B.  262  (2  Beav.  512). 
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specie.  There  are  other  and  very  elaborate  reasons  given  for  that 
conclusion.  In  Goodenough  v.  Tremamondo,  the  *word  "rents" 
occurred  twice ;  and  Lord  Lanqdale  appears  to  have  thought  that 
the  use  of  it  the  second  time  was  conclusive  evidence  that  the 
testator  treated  his  property  as  unconverted  when  the  estate  in 
remainder  fell  into  possession,  and,  therefore,  that  the  legacy  was 
specific  in  the  direct  sense  of  that  term.  And  he  says  further,  there 
was  no  other  property  belonging  to  the  testator,  except  the  lease- 
holds, to  which  the  term  "  rents  "  was  applicable ;  which  shows 
that  he  considered  the  bequest  as  specific  in  the  strict  sense  of  that 
term.  In  this  case,  any  property,  freehold  or  leasehold,  to  which 
the  testator  might  have  been  entitled  at  his  death,  would  satisfy 
the  gift ;  and  that,  in  my  opinion,  shows,  that  the  testator  could 
not  have  had  any  particular  object  in  his  mind  to  which  the 
direction  was  applicable,  but  that  he  referred  to  the  income  of  his 
property  generally. 


BAETLETT  v.   BARTLETT. 

(4  Hare,  631—632.) 

A  residuary  sum  of  stock,  standing  in  the  names  of  trustees,  the 
dividends  of  which  were  paid  by  them  to  the  parties  entitled  thereto, 
ordered  to  be  transferred  into  Court,  to  the  credit  of  the  cause,  on  the 
application  of  a  party  entitled  to  a  mere  contingent  interest  in  the  fund,  and 
notwithstanding  that  all  the  parties  entitled  to  vested  interests  therein 
were  satisfied  with  the  conduct  and  custody  of  the  trustees,  and  opposed 
the  application. 

The  plaintiffs,  J.  Bartlett  and  his  infant  children,  were  entitled, 
under  the  will  of  the  father  of  J.  Bartlett,  to  1,5002.  Consols,  part  of 
a  sum  of  9,9602.  Consols,  standing  in  the  names  of  the  executors  and 
trustees.  The  remainder  of  that  sum  was  bequeathed  to  several  other 
children  of  the  testator,  in  various  portions,  for  their  respective  lives, 
remainder  to  their  respective  children,  with  contingent  gifts  of  such 
stock  among  the  survivors  of  the  said  legatees,  in  case  of  the  death 
of  any  of  them  within  the  time  therein  mentioned,  or  without  leaving 
^issue.    The  suit  was  to  carry  into  effect  the  trusts  of  the  will. 

Mr,  Cooper  and  Mr.  Shebbeare,  for  the  plaintiffs,  asked  for  a 
direction,  that  ^he  entire  fund  of  9,9602.  Consols  should  be  trans- 
ferred into  Court. 

Mr.  Burge  and  Mr.  Wray,  for  the  executors  and  the  other 
children  of  the  testator,  opposed  the  application  for  the  transfer 
into  Court.      It  was  admitted  that  the  debts  were  all  paid,  and  the 
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residue  invested  in  one  snm,  accounts  being  opened  by  the  trustees  Babtlkt 
with  each  of  the  legatees  separately,  and  the  interest  of  their  bartlbt': 
several  portions  duly  paid  to  them  according  to  the  trust.  All  the 
parties,  except  the  plaintiffs,  were  satisfied;  and  it  would  be 
sufficient  to  bring  into  Court  the  1,500Z.,  to  which  the  plaintiffs 
were  absolutely  entitled.  The  transfer  of  the  whole  fund  would  be, 
in  effect,  the  removal  of  the  trustees  without  any  complaint  against 
them. 

The  Vice-Chancellor  held,  that  the  plaintiffs  were  entitled  to 
require  that  the  whole  fund  should  be  brought  into  Court  for 
security,  and  made  the  order  accordingly. 


COURT  OP  CHANCERY  IN   IRELAND. 


In  the  Matter  op  HUD80N8,  Minors.  1843. 

Prury,  6—10.)  '^^«- 

A  testator,  who  was  seised  of  a  freehold  estate,  and  was  also  possessed  of   Sir  Ed  was 
a  term  for  years,  with  a  toties  quoties  covenant  for  renewal,  bequeathed  to  his       Suodem, 
daughter  a  legacy  of  600/.  charged  both  upon  the  freehold  estate,  and  the 
term  for  years,  and  directed  the  legacy  to  be  paid  to  her  on  her  attaining  the  l  ^  1 

age  of  twenty-one  years  or  day  of  marriage,  whichever  should  first  happen, 
with  interest  from  the  day  of  his  death :  Held,  that  this  legacy,  so  far  as 
it  was  charged  upon  the  term  for  years,  was  vested,  and  that,  consequently, 
upon  the  death  of  the  legatee,  intestate,  before  she  attained  the  age  of 
twenty-one  years,  and  without  having  been  married,  it  became  divisible  in 
equal  shares  among  her  next  of  kin. 

Alexandbr  Hudson,  by  his  last  will  and  testament,  bedring  date 
the  22nd  of  September,  1830,  reciting,  that  he  was  seised  and 
possessed  of  three  houses  in  the  town  of  Enniskillen,  under  a  lease 
thereof  for  ever,  and  also  of  certain  lands  in  the  county  of  Ennis- 
killen, held  under  and  by  virtue  of  leases  for  a  term  of  years,  with 
toties  quoties  covenants  for  renewal,  charged  same  with  the  sum  of 
600L,  which  he  thereby  gave  and  bequeathed  to  his  daughter, 
Margaret  Sarah  Hudson,  to  be  paid  to  her  on  her  attaining  the  age 
of  twenty-one  years,  or  day  of  marriage,  whichever  should  first 
happen,  with  interest  at  the  rate  of  three  and  a  half  per  cent.,  from 
the  day  of  testator's  death ;  and  he  thereby  empowered  the  trustees 
of  his  said  will  to  enter  into  the  receipt  of  the  rents  and  profits  of 
the  said  lands  and  premises,  and  by  the  receipt  thereof,  to  raise  the 
said  sum  of  600Z.,  and  interest  as  aforesaid ;  and,  subject  thereto, 
he  bequeathed  said  lands  and  premises  to  the  use  of  his  second  son, 
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Inn  Alexander  Bobert  Hudson,  for  bis  life,  and  from  and  after  bis 
decease  to  the  use  of  his  first  and  every  other  son  in  tail  male, 
with  divers  remainders  over. 

The  testator  departed  this  life  shortly  after  the  date  of  said  will, 
leaving  John  C.  Hudson,  his  eldest  son,  and  fonr  younger  children, 
the  said  Alexander  Bobert  Hudson,  the  said  Margaret  Sarah  Hudson, 
Thomas  Hudson,  and  Mary  Hudson^  him  surviving. 

The  children  of  the  testator  being  all  minors  at  the  time  of  their 

r  *7  J  father's  death,  were  forthwith  made  wards  of  Court,  'and  under  the 
general  report  in  such  minor  matter,  a  sum  of  804L  was  set  apart 
as  the  property  of  the  minor,  Margaret  Sarah  Hudson.  This  sum 
of  8042.  was  composed  of  the  said  sum  of  600L,  and  two  sums  of 
lOOZ.  and  104Z.,  which  two  latter  sums  were  not  the  subject  of  any 
controversy  on  the  present  occasion. 

On  the  28rd  of  December,  1842,  Margaret  Sarah  Hudson  departed 
this  life,  under  age,  intestate,  and  without  issue ;  and  on  the  7th  of 
April,  1843,  upon  a  petition  presented  by  the  receiver  in  the  minor 
matter,  it  was  ordered  that  it  should  be  referred  to  the  Master  to 
inquire  and  report  whether  any  and  which  of  the  minors,  or  any 
other  person  or  persons,  and  who,  is  or  are  entitled  to  the  sum  of 
804Z.  in  the  said  petition  mentioned,  and  in  what  proportions. 

In  proceeding  under  this  reference  before  the  Master,  it  was 
contended  on  the  part  of  Alexander  Bobert  Hudson,  that  the  legacy 
or  sum  of  600Z.,  part  of  the  sum  of  804!.,  was  not  vested,  and  that, 
by  reason  of  the  death  of  Margaret  Sarah  Hudson  under  the  age  of 
twenty-one  years,  and  without  issue,  that  same  lapsed  and  merged 
into  the  estate  of  the  said  Alexander  Bobert  Hudson,  and  was  not 
therefore  raisable  off,  and  did  not,  in  point  of  fact,  constitute  any 
charge  upon  his  estate.  The  Master,  however,  overruled  this  claim, 
and  being  of  opinion  that  the  legacy  was  vested,  he,  on  the  6th  of 
June,  1848,  reported,  among  other  things,  that  upon  the  death  of 
Margaret  Sarah  Hudson,  the  sum  of  600!.,  part  of  the  said  sum  of 
804Z.,  became  divisible  in  equal  shares  and  proportions  among 
Frances  Hudson,  the  mother  of  the  minors,  and  John  G.  Hudson, 
Alexander  Bobert  Hudson,  Thomas  Hudson,  and  Mary  Hudson,  the 
brothers  and  sisters  of  the  said  Margaret  Sarah  Hudson,  deceased. 

[  8  J  On  the  27th  of  June,  1843,  a  petition  was  presented  on  the  part 

of  Alexander  Bobert  Hudson,  praying  that  it  might  be  referred 
back  to  the  Master  to  re-consider  his  report,  and  that  same  might 
be  varied  in  respect  of  the  subject-matter  of  the  claim  of  the  said 
Alexander  Bobert  Hudson. 
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Mr.  Thomas  Rice  Henn  moved  the  prayer  of  the  petition :  In  re 

HUD60NS. 

♦  *     The  property  in  this  case  is  of  a  very  peculiar  nature,  being         [  g  j 
in  point  of  fact  renewable  for  ever,  and,  therefore,  equivalent  to  a 
perpetuity.    There  is  no  case  to  be  found  which  decides  that  such  an 
interest  is  to  be  regarded  as  mere  personalty.     *    *    * 

Mr.  Butty  for  the  next  of  kin  of  Margaret  Hudson  :  [  i^  ] 

♦  *  It  is  quite  clear  that  the  terms  for  years,  upon  which  the 
legacy  in  question  is  partly  charged,  are  mere  personal  estate. 
The  fund  is  consequently  a  mixed  one,  consisting  both  of  real  and 
personal  estate,  and,  so  far  as  the  latter  will  extend,  the  case  must 
be  governed  by  the  rule  applicable  to  legacies  payable  out  of 
personal  estate  only :  The  Duke  of  Chandos  v.  Talbot  (i). 

Thb  Lobd  Ghancbllor: 

It  is  impossible  to  sustain  the  proposition  upon  which  the 
argument  for  the  petitioner  has  been  rested.  The  rule  of  law  is 
quite  settled.  The  leasehold  property,  notwithstanding  the  length 
of  time  for  which  it  is  to  endure,  is  only  to  be  considered  personal 
estate.  So  far,  therefore,  as  the  legacy  is  charged  upon  that  interest, 
it  is  to  be  regarded  as  vested,  and  is  consequently  now  divisible 
among  the  next  of  kin  of  the  deceased  legatee  in  equal  shares.  I 
must,  therefore,  refuse  the  prayer  of  this  petition,  and  confirm  the 
report. 

MARJORIBANKS  v.   HOVENDEN.  i843. 

(Dniry,  11—31 ;  S.  C.  6  Ir.  Eq.  E.  238.)  ^^' 

By  a  marriage  settlement,  oertaiii  properties,  to  which  A.,  the  intended  Sib  Edwai 
wife,  was  entitled,  were  settled  upon  the  husband  and  wife,  for  their  lives         ^'^^* 
and  the  life  of  the  survivor,  and  after  the  decease  of  the  survivor  to  the  use         r  1 1  n 
of  the  issue  of  the  marriage,  and  in  default  of  issue,  to  the  use  of  such         '* 
person  as  A.   should  by  her  will  appoint.    There  was  no  issue  of  the 
marriage ;  and  by  an  instrument,  in  the  form  of  a  deed  poll,  reciting  the 
antecedent  deeds,  A.,  in  pursuance  of  the  power  by  the  previous  deed  given 
to  her,  appointed,  that  in  case  she  should  die  without  issue,  all  the  said 
properties  should,  after  her  decease,  go  to  her  husband  absolutely.    This 
instrument  was  stamped  and  attested  as  a  deed,  and  a  memorial  of  it  was 
lodged  in  the  Begistry  Office :  Held,  that  the  instrument  was  a  deed  both 
in  form  and  substance,  and,  therefore,  an  invalid  execution  of  the  power. 

[By  a  deed  of  settlement,  executed  upon  the  occasion  of  the 
marriage  of  his  daughter,  Mary  Kent,  with  Alexander  Bossborough, 
and  dated  the  4th  of  June,  1779,  Patrick  Kent  covenanted  to  give 

(1)  2  P.  Wms.  601. 
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and  settle,  or  devise  and  bequeath,  a]  share  of  his  estate  and  effects, 
being  not  less  than  a  child's  share,  in  manner  following:  to  the  use 
of  the  said  Alexander  Bossboroagh  and  Mary,  his  intended  wife, 
for  their  lives,  and  the  life  of  the  survivor ;  and  after  the  decease 
of  the  survivor,  to  the  use  of  the  issue  of  the  marriage,  as 
Alexander  Bossborough  should  by  deed  or  will  appoint;  and  in 
case  of  but  one  child,  then  to  such  only  child ;  and  for  want  of 
such  appointment,  to  the  issue  of  the  marriage,  share  and  share 
alike ;  and  for  want  of  such  issue,  then  to  the  use  of  such  person 
or  persons  as  the  said  Mary  should,  by  her  last  will  in  writing, 
notwithstanding  her  coverture,  to  be  duly  attested  and  executed, 
appoint ;  and  for  want  of  such  appointment  to  the  use  of  the  heirs, 
executors,  or  administrators  of  the  said  Patrick  Kent. 

[Patrick  Kent  had  previously  executed  a  similar  settlement  dated 
the  25th  of  December,  1765,  on  the  marriage  of  his  daughter 
Margaret  with  Francis  Byan.] 

On  the  80th  of  August,  1784,  Patrick  Kent  died,  intestate,  and 
without  having  executed  any  deed  in  pursuance  of  the  covenants 
respectively  contained  in  the  said  two  deeds  of  settlement  of  the 
25th  of  December,  1765,  and  the  4th  of  June,  1779,  leaving  his  said 
two  daughters,  Margaret  Byan  and  Mary  Bossborough,  and  no 
other  issue,  him  surviving. 

Alexander  Bossborough  died  some  time  in  the  year  1786,  ^leaving 
his  wife,  the  said  Mary  Bossborough,  him  surviving,  but  without 
having  had  any  issue  by  her. 

In  the  year  1791  Mary  Bossborough  intermarried  with  an 
attorney  named  Waterhouse  Sheppy  Greene ;  and  upon  the 
occasion  of  that  marriage  a  deed  of  settlement  was  executed 
[dated]  the  28rd  of  December,  1791.  This  deed  was  made  between 
the  said  Waterhouse  Sheppy  Greene,  of  the  first  part,  Brabazon 
Noble,  of  the  second  part,  and  the  said  Mary  Bossborough  of  the 
third  part ;  and  the  said  Mary  Bossborough  thereby  covenanted 
with  the  said  Brabazon  Noble,  that  whatever  property  the  said 
Mary  Bossborough  was  then  seised  or  possessed  of  should  be  settled 
to  the  use  of  the  said  Waterhouse  Sheppy  Greene  and  Mary  his 
intended  wife,  during  their  lives,  and  the  life  of  the  survivor ;  and 
after  the  decease  of  such  survivor,  to  the  use  of  the  issue  of  the 
marriage,  in  such  shares  and  proportions  as  the  said  Mary  should 
by  deed  or  will  appoint ;  and  for  want  of  such  issue,  then  to  the 
use  of  such  person  or  persons  as  the  said  Mary  should,  by  her  last 
will  in  writing  and  duly  attested,  appoint. 
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By  an  instrument  [dated]  the  16th  of  July,  1796,  reciting  the  said 
two  deeds  of  settlement  of  the  4th  of  June,  1779,  and  the  28rd  of 
December,  1791,  the  said  Mary  Greene,  in  pursuance  of  the  powers 
given  to  her,  and  of  all  other  powers  and  authorities  in  her  vested, 
for  herself,  her  heirs,  executors,  and  administrators,  appointed  that 
in  case  she  should  die  without  issue,  all  the  share  of  the  property 
of  her  father,  to  which  she  was  then  or  might  eventually  become 
entitled,  either  as  one  of  the  co-heiresses  of  her  father,  or  one  of 
his  next  of  kin,  should  from  and  immediately  *after  her  decease  go 
and  be  to  the  only  proper  use  of  her  husband,  the  said  Waterhouse 
Sheppy  Greene,  his  heirs,  executors,  administrators,  and  assigns, 
for  ever,  or  for  all  such  estate  and  interest  as  she,  or  any  person  in 
trust  for  her,  should  die  seised,  possessed  of,  or  entitled  to.  This 
instrument  did  not  profess  to  be  an  indenture :  it  commenced  with 
the  recital  of  the  deeds  of  the  4th  of  June,  1779,  and  the  28rd  of 
December,  1791.  The  witnessing  part  was  in  these  words  :  "  Now, 
know  all  men  by  these  presents,  that  I,  the  said  Mary  Greene,"  &c. ; 
the  attestation  was  ''  signed,  sealed,  and  delivered  in  the  presence 
of,"  &c. ;  it  was  stamped  as  a  deed;  and  a  memorial  of  it  was 
lodged  in  the  Registry  Office,  pursuant  to  the  statute  for  the 
registering  of  deeds. 

By  indenture  [dated]  the  17th  of  August,  1805,  and  made  between 
Waterhouse  Sheppy  Greene  and  Mary  his  wife,  of  the  one  part,  and 
the  Rev.  Jonathan  Bruce,  of  the  other  part,  Greene  and  wife 
granted,  in  mortgage,  their  share  of  Patrick  Kent's  lands  and 
premises  to  Bruce,  in  consideration  of  the  sum  of  1,478Z.  Ss.  Id* 
A  memorial  of  this  deed  was  entered  in  the  Registry  Office  on  the 
14th  of  December,  1805;  but  it  did  not  contain  the  denomina- 
tions, or  any  description  of  the  lands  and  premises  comprised  in 
the  mortgage. 

By  a  further  indenture,  [dated]  the  2nd  of  August,  1806,  and 
made  between  the  said  Waterhouse  Sheppy  Greene  and  Mary  his 
wife,  of  the  one  part,  and  Ellen  Rogers,  of  the  other  part,  Greene 
and  wife,  in  consideration  of  the  sum  of  9882.  15^.,  granted,  in 
mortgage,  to  Ellen  Rogers,  the  same  lands  and  premises  comprised 
in  the  former  mortgage  of  the  17th  of  August,  1806.  This  latter 
deed  was  duly  registered,  *on  the  4th  of  August,  1806.  In  the 
month  of  October,  in  the  year  1810,  Mary  Greene  departed  this  life 
without  issue,  leaving  her  husband  surviving. 

In  the  year  1817,  Ellen  Rogers  intermarried  with  Richard 
Marjoribanks  (the  plaintiff  in  the  cause),  and  died  some  time  in 
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the  year  1828,  without  issue ;  and  the  plaintiff  having  obtained 
letters  of  administration  to  his  said  wife,  on  the  8rd  of  January, 
1835,  filed  the  bill  in  the  present  cause  for  the  purpose  of  fore- 
closing the  mortgage  of  the  2nd  of  August,  1806,  and  for  a  partition 
of  the  property  of  Patrick  Kent  between  the  parties  respectively 
entitled  to  the  shares  of  his  two  daughters,  Mary  Greene  and 
Margaret  Ryan. 

On  the  31st  of  May,  1837,  a  decretal  order  was  pronounced, 
whereby  it  was  referred  to  the  Master  to  take  an  account  of  what  was 
due  to  the  plaintiff  upon  foot  of  the  mortgage  of  the  2nd  of  August, 
1806  ;  and  to  inquire  and  report  upon  what  premises  the  same  was 
charged;  and  also  to  take  an  account  of  all  prior  and  contem- 
poraneous charges ;  and  also  an  account  of  the  real  and  personal 
estate  of  the  said  Patrick  Kent,  to  whom,  and  in  what  right  and 
character,  and  in  what  shares  and  proportions,  the  same  belonged. 

On  the  2lBt  of  June,  1843,  the  Master  made  his  report  under  this 
decree ;  and  thereby,  after  stating  the  several  matters  and  things 
hereinbefore  detailed,  found,  that  the  mortgage  of  the  17th  of 
August,  1805,  although  not  duly  registered,  was  entitled  to  priority 
over  the  plaintiff's  mortgage  of  the  2nd  of  August,  1806,  in  conse- 
quence of  the  said  original  mortgagee  in  said  last-mentioned  deed 
being  ^affected  with  notice  of  the  prior  mortgage  at  the  time  of  her 
obtaining  her  said  subsequent  mortgage ;  the  said  Ellen  Rogers 
having  taken  same  from  the  said  Waterhouse  Sheppy  Greene,  and 
allowed  him  to  prepare  it  for  her,  without  calling  in  the  services 
or  assistance  of  any  other  attorney;  that  she  had  thereby  con- 
stituted him  her  agent  in  such  dealing,  and  that  he  must  be 
presumed  to  have  had  notice  of  the  execution  and  existence  of  his 
own  prior  mortgage  of  the  17th  of  August,  1805. 

To  this  report  an  exception  was  taken  by  the  plaintiff,  upon  the 
ground  that  the  Master  should  have  reported  that  the  plaintiff's 
mortgage  of  the  2nd  of  August,  1806,  was  entitled,  by  virtue  of 
its  due  registry,  to  priority  over  the  mortgage  of  the  17th  of 
August,  1805. 

[The  exception  was  overruled  (i).] 

The  Master,  by  his  said  report,  after  finding  the  deeds  of  the 
4th  of  June,  1779,  and  the  23rd  of  December,  1791,  hereinbefore 
particularly  stated,  reported  that  by  the  deed  of  the  16th  of  July, 
1796,  Mary  Greene,  in  execution  of  the  power  reserved  to  her  by 
the  deeds  of  the  4th  of  June,  1779,  and  23rd  of  December,  1791,  did 
(1)  See  now  the  Conveyancing  Act,  1882,  s.  3.— 0.  A.  S. 
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appoint,  that  in  case  she  should  die  without  issue,  all  the  several     Masjori. 
lands  and  premises  therein  mentioned,  should,  from  and  immediately       ^^^^^ 
after  her  *deeease,  go  and  be  to  the  sole  use  and  benefit  of  her  Hovbndbn. 
husband,  W.  S.  Greene,  his  heirs,  executors,  administrators,  and        ^       ^ 
assigns,  for  ever,  or  for  all  such  estate  or  interest  as  she  or  any 
person  in  trust  for  her,  should  die  seised,  possessed  of,  or  entitled  to. 
To  this  an  exception  was  taken  by  David  Ryan,  one  of  the  children 
of  Margaret  Ryan,  the  sister  of  Mary  Greene,  upon  the  ground,  that 
the  Master  should  have  reported  that  the  instrument  of  the  16th  of 
July,  1796,  whereby  Mary  Greene  purported  to  appoint  her  moiety 
of  the  said  lands  and  premises  to  the  said  Waterhouse  Sheppy 
Greene,  was  not  a  good  and  valid  execution  of  the  power  of  appoint- 
ment reserved  by  the  deed  of  the  4th  of  June,  1779,  and  that  as  no 
valid  appointment  had  been  made  of  such  moiety  of  said  lands, 
that  same  passed,  as  in  default  of  appointment,  to  the  heirs, 
executors,  or  administrators  of  the  said  Patrick  Kent  respectively. 

Mr.  William  Brooke  and  Mr.  Hayes  for  the  exception.    *    ♦    ♦ 

Mr.  Scott,  Mr.  Richard  Moore,  and  Mr.  Baldwin,  in  support  of        [  25  ] 
the  report : 

The  instrument  now  before  the  Court,  though  in  form  a  deed,  is 
yet  in  substance  a  will.  *  *  The  language  is  testamentary ;  the 
donee  appoints  ''  in  case  she  should  die  without  issue ;  "  no  present 
disposition  of  the  property  was  intended.  The  instrument  does  not 
profess  to  take  effect  until  ''  from  and  after  the  decease  "  of  the 
donee.  No  change  is  effected  in  the  property  in  the  meantime. 
There  is  no  transfer  nor  any  interference  with  the  limitations  created 
by  the  deed  of  the  4th  of  June,  1779.  In  effect,  therefore,  the 
instrument  has,  to  all  intents  and  purposes,  the  same  operation 
which  a  formal  will  would  have.  Again,  the  frame  of  the  document 
is  decisive  of  the  intention.  The  power  is  recited,  and  this  shows 
that  the  parties  intended  to  act  in  conformity  with  the  power.  The 
donee,  in  pursuance  of  the  power  thereby  given  to  her,  and  of  all 
other  powers  and  authorities  vested  in  her,  appoints.  The  Court, 
in  aid  of  the  intention,  which  is  expressed  in  too  unambiguous  *a  [  '26  ] 
manner  to  admit  of  any  doubt,  will,  upon  every  principle,  support 
this  instrument  as  a  due  execution  of  the  power. 

The  Loan  Changbllob: 

In  this  case  certain  property,  consisting  of  freeholds  as  well  as 
leaseholds,  belonging  to  a  lady,  was  settled  by  a  deed  of  the  23rd  of 
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December,  1791,  so  as  to  vest  them  in  her  and  her  hasband,  for 
their  lives  and  the  life  of  the  survivor,  with  remainder  to  the  children 
of  the  marriage,  in  a  manner  which  it  is  not  now  necessary  to 
specify,  and  in  default  of  issue,  the  property  was  to  go  to  such 
persons  as  the  wife  should  appoint  by  will.    Whatever  might  be  the 
devolution  of  the  property  in  default  of  appointment,  it  does  not 
come  in  question  now,  although  it  is  important  with  reference  to 
another  part  of  the  case.    Such  being  the  situation  of  the  property, 
an  instrument  of  the  16th  of  July,  1796,  is  produced,  by  which  the 
lady,  in  execution  of  the  power  so  given  to  her,  appointed  the  pro- 
perty in  question  to  her  husband,  absolutely,  in  case  she  should  die 
without  issue.     This  instrument  begins  generally;   it  does  not 
describe  itself  as  a  deed  poll,  or  as  an  indenture,  nor  does  it  set  out 
with  any  other  introduction  than  **  whereas."      Then  follows  a 
statement  of  the  title  of  the  property ;  and  when  we  come  to  what 
is  called  the  witnessing  part  of  the  deed,  it  is,  ''  know  all  men  by 
these  presents,"  and  it  is  so  framed  as  to  leave  it  ambiguous  on  the  face 
of  the  instrument ;  so  that  it  would  not  appear  to  the  lady  executing 
it,  whether  it  was  a  testamentary  instrument  or  a  deed.   But,  how- 
ever ambiguous  it  might  appear  to  her,  I  am  of  opinion,  that  this 
instrument  is  a  deed  in  law  to  all  intents  and  purposes.    Abstractedly 
from  the  question  *in  this  cause,  there  can  be  no  doubt  upon  this  point. 
It  has  all  the  characteristics  of  a  deed ;  it  has  a  seal ;  it  is  stamped; 
it  is  in  the  form  of  a  deed ;  it  has  the  attestation  clause,  which  is 
to  be  found  at  the  conclusion  of  all  deeds ;  it  does  not  contain  one 
word  having  a  direct  bearing  on  the  supposed  intention,  that  it 
should  operate  as  a  will.    If,  therefore,  this  instrument  is  to  operate 
as  a  will,  it  is  not  because  it  has  said  so  in  terms,  but  because  that, 
from  the  nature  of  the  power  and  the  situation  of  the  property,  the 
Court  is  bound  to  collect  an  intention,  that  it  should  operate  in  that 
particular  manner.    Not  only  is  it  in  form  a  deed,  but  it  is  followed 
by  an  act,  which  I  am  entitled  to  treat  as  part  of  the  transaction, 
for  a  certificate  is  indorsed  on  the  instrument  itself ;  and  this  shows 
that  immediately  after  its  execution,  it  was  taken  to  the  Registry 
Office,  and  by  the  authority  of  a  memorial,  under  the  hand  and  seal 
of  the  person  who  executed  it,  this  instrument  is  called  a  deed,  and 
is  placed  upon  the  Registry  as  such,  and  its  contents  are  left  open  to 
the  inspection  of  all  mankind.     Therefore,  without  considering  its 
bearing  upon  any  other  part  of  the  case,  if  I  were  obliged  to  decide, 
upon  the  face  of  this  instrument,  and  upon  its  form,  whether  or  not 
it  was  a  deed,  I  should  unquestionably  say  that  it  was  a  deed. 
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Having  decided  that  it  is,  in  form,  a  deed,  I  quite  agree  that  I 
am  not  bomid  to  deny  to  it  operation  as  a  testamentary  instrument. 
I  must  look  to  the  power  which  the  instrument  professes  to  execute, 
and  to  the  manner  of  its  execution.  If  I  find,  upon  the. face  of  the 
document,  a  testamentary  intention,  I  admit  that  it  is  not  to  be 
considered  as  a  deed,  merely  because  it  bears  a  seal,  or  is  in  other 
respects  in  the  form  of  a  deed  ;  but  if  it  is  in  substance  a  deed,  if 
it  shows  an  intention  that  it  should  operate  as  an  act  inter  vivos,  an 
*act  by  which  the  party  who  executed  it  would  lose  the  power  of 
dominion  over  the  property,  which  she  previously  possessed,  then 
I  must  treat  it  as  a  deed.  If  it  be  so,  if  it  be  in  substance  a  deed, 
it  is  admitted  that  it  cannot  be  considered  a  valid  execution  of  the 
power,  and  that  the  defect  in  the  execution  is  not  such  as  this 
Court  could  relieve  against.  In  considering  the  question,  I  lay 
aside  all  the  early  authorities,  beginning  with  the  case  in  Dyer  (i), 
in  which  the  Court  took  advantage  of  the  word  '*  will,"  and  held  it 
to  refer  not  to  the  particular  form  of  the  document:  and  accordingly, 
following  out  this  principle,  the  Court  has  always  been  anxious, 
whenever  an  instrument  has  been  executed,  containing  the  will,  that 
is,  the  disposing  mind  of  the  party,  to  support  it,  and  to  hold,  that 
though  the  instrument  was  in  form  a  deed,  yet  that  in  substance  it 
was  a  testamentary  disposition. 

The  question  then  here  is,  whether  this  instrument  is  testamentary. 
The  power  which  the  lady  possessed  is  stated  on  the  face  of  this 
deed,  which  was  prepared  by  Mr.  Greene,  who  was  the  husband  as 
well  as  the  solicitor  of  this  lady,  and  whose  conduct,  from  what  I 
have  already  seen  in  this  cause,  appears  to  me  to  have  been  anything 
but  creditable.  The  power  which  the  instrument  professes  to 
execute,  is  misrecited.  It  is  stated  to  have  been  a  general  power  by 
deed  or  will,  whereas  she  had  power  to  dispose  of  the  property  by 
wiU  only,  and  not  by  deed.  Now  that  is  a  circumstance  which  is 
not  to  be  disregarded  in  considering  the  effect  of  the  instrument, 
though  I  agree  that  it  is  not  conclusive.  This  lady  addresses 
herself  to  the  execution  of  the  power,  and  though  there  is  no  doubt 
she  could  execute  the  *power,  yet  it  is  natural  to  suppose  she  meant 
to  execute  the  power  which  is  stated  on  the  face  of  the  instrument, 
and  that  states  a  power  which,  if  it  existed,  would  sustain  a  disposi- 
tion by  act  inter  vivos.  The  only  argument  which  I  have  heard 
bearing  on  the  intention  is,  that  this  instrument  deals  prospectively 
with  the  property.    It  disposes  of  it  after  her  decease,  on  failure  of 

(1)  Anon.  Dyer,  314,  pi.  97. 
E.B. — VOL.  LXVU.  12 
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her  iB8ue>  and  it  deals  with  an  interest  which,  in  those  events, 
would  vest  in  the  representatives  of  her  father,  Mr.  Kent.  Now  I 
am  prepared  to  say,  that  if  giving  a  liberal  construction  to  this 
instrument  (for  I  quite  concur  with  the  authorities,  thinking  them 
perfectly  right,  and  even  if  I  did  not  think  them  right,  I  should 
yield  to  them),  I  could  see  upon  the  face  of  this  instrument  a 
testamentary  intention,  I  would  take  advantage  of  it  to  sustain  it 
as  an  execution  of  the  power,  notwithstanding  its  form.  But  this 
instrument  is  prospective,  not  because  it  is  in  its  nature  testa- 
mentary, not  because  there  is  no  property  upon  which  it  could 
operate,  until  after  the  expiration  of  her  own  life  estate,  and  the 
determination  of  the  interest  of  her  children,  in  the  event  of  there 
being  any  such.  But  I  would  ask,  if  this  lady  wished  to  execute  a 
deed,  and  give  this  property  to  her  husband  absolutely,  what  other 
expressions  could  she  have  adopted,  more  appropriate  to  carry 
such  an  intention  into  execution.  The  words  she  has  used  are 
accurately  adapted  to  express  such  an  intention.  They  are  quite 
conformable  to  the  law  and  to  the  nature  of  the  property,  and  I  am 
not  aware  of  any  form  that  she  could  have  used  more  suitable  than 
the  present  to  execute  her  intention.  On  the  face  of  the  instrument 
she  appoints  the  property  absolutely  to  her  husband.  It  may  be 
said  that  the  word  ''absolutely"  refers  to  the  interest  in  the 
property ;  that  she  meant  to  give  it  all  to  the  husband.  But  it 
appears  to  me  that  the  word  "  absolutely  "  here  means  irrevocably. 
The  words  of  the  instrument,  ^independently  of  this  word,  seem 
to  show  an  intention  to  vest  the  property  absolutely  in  her 
husband,  so  far  as  she  had  power  to  dispose  of  it.  Now  observe 
the  difficulty  in  which  the  Court  may  be  placed  by  a  person  who 
requires  his  wife,  having  a  power  of  this  description,  to  execute  it 
in  this  manner.  Instead  of  the  case  now  before  the  Court,  suppose 
that  the  wife  had  quarrelled  with  her  husband,  and,  liaving  been 
instructed  as  to  the  real  nature  of  her  power,  wished  to  revoke 
what  she  had  done,  and  to  give  the  interest  in  the  property  to 
another,  and  that  she  had  executed  a  will  in  favour  of  that  person, 
and  that  after  her  death,  the  husband  had  filed  a  bill  in  this  Court, 
and,  as  plaintiff,  called  upon  the  Court  to  establish  this  as  a  valid 
execution  of  the  power ;  what  answer  would  he  give  to  the  subse- 
quent execution  of  the  power  ?  Would  he  then  say,  that  this  deed 
was  in  its  nature  testamentary?  I  am  sorry  to  say,  that  my 
strong  impression  is,  that  this  instrument  was  prepared,  as  we  now 
find  it,  by  the  husband,  with  the  view  of  misleading  his  wife  as  to 
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the  true  nature  of  her  power  ;  that  he  adopted  the  form  of  a  deed, 
and  not  of  a  will,  in  order  to  give  it  an  irrevocable  appearance,  and 
that  she  might  not  be  led  to  suppose  that  she  could  revoke  it,  and 
yet,  at  the  same  time,  that  he  might  rely  upon  it  as  a  testamentary 
instrument.  He  desired  to  obtain  from  her,  what  to  her  and  to 
any  other  person  would  seem  a  deed,  but  which  he  might  subse- 
quently, when  requisite,  set  up  as  a  valid  testamentary  execution  of 
the  power.  No  one  is  more  anxious  than  I  am  to  effectuate  the 
intentions  of  parties,  as  far  as  I  can,  consistently  with  settled 
principles.  The  Court  ought  not  to  be  astute  to  strain  the  rules  of 
law  for  the  purpose  of  defeating  the  intention  of  parties.  But,  on 
the  other  hand,  it  is  not  my  duty  to  break  in  upon  established 
rules.  In  the  present  case,  if  I  were  to  decide  that  this  was  a 
testamentary  ^instrument,  I  should  break  in  upon  clear  settled 
rules.  I  must,  therefore,  hold  it  to  be  a  deed,  both  in  form  and 
substance,  and,  therefore,  an  invalid  execution  of  the  power,  and  I 
must  consequently  allow  the  exception  to  the  Master's  report. 
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LAW  V.  WAEKEN(I). 

(Drury,  31—41 ;  S.  C.  6  Ir.  Eq.  E.  299.) 

The  grantee  of  a  redeemable  annuity  effected  an  insurance  upon  the  Hfe  ^^5„^^^^^° 
of  the  grantor,  and  paid  all  the  premiums,  except  the  first,  out  of  the 
annuity.  The  annuity  deed  was  altogether  silent  as  to  the  insurance.  At 
the  expiration  of  five  years,  pursuant  to  the  provisions  of  the  deed,  the 
grantor  offered  to  redeem,  but  required  the  annuitant  to  assign  over  to  him 
the  policy  of  insurance:  Held,  that  the  policy  was  the  property  of  the 
annuitant,  and  that  the  grantor  was  not  entitled,  upon  redeeming  the 
annuity,  to  require  an  assignment  of  the  policy. 

Where  one  party  seeks  the  execution  of  a  contract,  which  is  still  infieri^ 
the  other  may  show  that  the  contract  was  not  conformable  to  the  real 
intention  of  the  parties. 

But  where  the  contract  has  been  executed,  it  is  not  open  to  a  party,  by 
way  of  defence,  to  allege  that  the  instrument  does  not  truly  ascertain  the 
real  contract  of  the  parties. 

To  sustain  such  a  defence  the  defendant  must  file  a  bill  to  reform  the 
contract. 

By  indenture,  bearing  date  the  1st  of  February,  1838,  and  made 
between  Michael  Warren,  of  the  first  part,  Michael  Law,  of  the 
second  part,  and  Samuel  Law,  of  the  third  part :  reciting  that  the 
said  Michael  Warren  was  seised  of  an  estate  for  life  of  and  in  certain 
lands  in  the  county  of  Kilkenny,  and  that  he  had  agreed  with  the 
said  Michael  Law  for  the  purchase  of  an  annuity  of  428Z.  68.  8d. 

(1)  Preston  y.  Nede  (1879)  12  Ch.  D.  760,  40  L.  T.  303. 
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Law  Bterling,  to  becharged  on  said  premifiesjor  the  priceof  S,852Z.  18f .  4d.; 
wabbkk.  the  said  deed  witnessed  that,  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  said  sum  of  S,852Z.  18f.  4d.,  the  said  Michael 
Warren  granted  unto  the  said  Michael  Law,  his  heirs,  executors, 
administrators,  and  assigns,  for  and  during  his  natural  life,  an 
annuity,  annual  sum,  or  yearly  rent-charge  of  42SL  6«.  8d.,  charged 
upon  said  premises.  And  the  said  deed  further  witnessed,  that  for 
the  better  and  more  effectually  securing  the  punctual  payment  of 
said  annuity,  the  said  Michael  Law  granted  and  released  the  said 
lands  unto  the  said  Samuel  Law,  his  heirs  and  assigns,  for  and 
during  the  life  of  the  said  Michael  Warren,  upon  trust  to  receive 
[  *32  ]  the  rents  and  ^profits  of  said  lands  and  pay  thereout  in  the  first 
instance  the  said  annuity,  and  then  to  pay  over  the  residue  unto  the 
said  Michael  Warren,  his  heirs,  executors,  administrators,  and  assigns. 

The  said  deed  contained  the  usual  covenants*  on  the  part  of 
Michael  Warren  for  the  due  payment  of  said  annuity,  and  a  proviso 
to  the  following  effect,  that  if,  at  any  time  after  the  space  of  five 
years,  in  case  the  said  Michael  Warren  should  be  desirous  to  redeem 
said  annuity,  and  should  give  six  months'  notice  of  such  his  intention, 
and  should  pay  the  said  principal  sum  of  8,852Z.  13«.  4ci.,  together 
with  all  arrears  of  said  annuity,  and  all  costs  and  charges  incurred 
in  relation  thereto,  the  said  Michael  Law  would  deliver  up  and  assign 
the  said  deed,  and  also  a  certain  bond,  with  warrant  of  attorney  for 
confessing  judgment  thereon,  bearing  equal  date  with  said  deed, 
either  unto  the  said  Michael  Warren  or  to  such  person  as  he  should 
direct ;  and,  in  case  judgment  should  have  been  entered  on  said 
bond,  assign  over  same,  if  required,  or  acknowledge  satisfaction 
upon  the  record  of  said  judgment;  and  should  also  execute,  or 
procure  to  be  executed,  any  other  deed  that  might  be  necessary  for 
releasing,  extinguishing,  or  assigning  over  the  said  annuity  or  yearly 
rent-charge  and  securities  respectively,  and  releasing  the  said  lands 
and  premises  so  charged  as  aforesaid. 

Contemporaneously  with  this  deed,  Warren  executed  a  bond  in 
the  penal  sum  of  8,0002.,  with  warrant  of  attorney  for  confessing 
judgment  thereon ;  and  Michael  Law  effected,  in  his  own  name, 
with  the  Provident  Life  Assurance  Company,  a  policy  of  insurance 
on  the  life  of  Warren,  for  the  sum  of  4,000Z. ;  the  annual  premium 
upon  which  was  regularly  paid  by  Law. 
[  33  ]  On  the  1st  of  February,  1842,  the  time  limited  for  the  absolute 

conveyance  of  the  said  annuity  having  expired,  Warren  served  a 
notice  at  the  office  of  the  solicitor  for  Law,  of  his  intention,  on  the 
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Ist  of  August  following,  to  repay  the  sum  advanced,  and  redeem  the  law 
annuity  secured  by  the  deed  of  the  1st  of  February,  1888 ;  and  on  warren. 
the  22nd  of  July  in  the  same  year,  Mr.  Warren's  solicitor  sent  to  the 
office  of  the  solicitor  of  Law,  for  his  approval,  a  draft  purporting  to 
assign  the  annuity,  the  judgment  collateral,  which  had  been  entered 
on  the  bond,  and  the  policy  of  insurance ;  and  a  notice  was  served 
at  the  same  time,  stating  that  Warren  required  assignments  not  only 
of  the  annuity  and  judgment,  but  also  of  the  policy  of  insurance 
effected  with  the  Provident  Life  Assurance  Company  in  London. 
Law,  at  the  time  of  the  service  of  this  notice,  was  absent  from  the 
country,  having  been  resident  for  many  years  on  the  Continent ;  and 
his  solicitor  offered,  on  his  behalf,  to  assign  the  annuity  and  judg- 
ment, but  declined  to  transfer  the  policy,  alleging  that  same  was  the 
exclusive  property  of  Mr.  Law.  Warren,  however,  having  refused  to 
repay  the  sum  advanced  without  an  assignment  of  the  policy,  which 
was  declined  on  the  part  of  the  annuitant,  and  Warren  having,  on 
the  22nd  of  August,  1842,  made  formal  tender  of  the  principal  sum 
of  8,852Z.  ISs.  4d.9  and  the  arrears  of  the  annuity  due  up  to  that 
day,  declined  to  make  any  further  payment  on  account  of  the 
annuity :  whereupon  Michael  Law,  and  his  trustee,  Samuel  Law, 
filed  the  present  bill  for  the  purpose  of  enforcing  payment  of  the 
arrears  of  the  annuity. 

The  defendant,  Michael  Warren,  by  his  answer,  stated  that  the 
transaction  between  him  and  the  plaintiff,  Michael  Law,  was  an 
agreement  to  borrow  a  sum  of  4,000Z.  by  way  of  annuity  at  the  rate 
of  seven  per  cent,  above  insurance,  *and  for  that  purpose  to  grant  [  ^34  ] 
an  annuity  of  423Z.  6s.  8d.  for  the  sum  of  8,8522.  19s.  id.,  the  defen- 
dant consenting  to  allow  Law  the  difference  between  that  sum  and 
4,000L,  for  the  purpose  of  paying  the  first  year's  premium  on  the 
policy  of  insurance ;  and  he  alleged  that,  at  the  time  of  the  treaty 
for  said  loan,  it  was  agreed  that  the  said  policy  should  be  assigned 
to  the  defendant,  whenever  the  annuity  should  be  redeemed.  The 
defendant  admitted  that  in  the  redemption  clause  of  the  deed  of 
annuity  there  was  not  contained  any  direct  covenant  to  assign  the 
said  policy  of  insurance,  but  stated  that  when  the  deed  was  prepared, 
he  noticed  the  circumstance  to  the  plaintiff's  solicitor,  Mr.  Edmond 
Ball,  who  informed  him  that  such  clause  was  omitted  by  the  advice 
of  counsel,  lest  any  legal  difficulty  might  be  raised  under  the  statutes 
against  usury  for  thus  insuring  the  repayment  of  the  principal : 
that  the  defendant  might  rest  assured  that  he  should  get  the  policy, 
according  to  the  plaintiff's  agreement,  whenever  the  annuity  should 
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LAW  be  redeemed  :  that  upon  such  understanding  he  executed  the  deed, 
Wabsen.  fti^d  had  ever  since  considered,  that  upon  redeeming  the  annuity  he 
should  be  entitled  to  have  the  policy  of  insurance  assigned  to  him. 
The  only  evidence  read  by  the  defendant  in  support  of  his  case 
was  that  of  Mr.  Gustavus  Hamilton,  who  stated  that  he  was  an 
apprentice  in  the  office  of  the  solicitors  for  the  plaintiffs,  in  the  year 
1833,  when  the  annuity  in  question  was  granted ;  that  he  believed 
the  consideration  or  purchase-money  for  the  said  annuity  amounted 
to  the  sum  of  7,000Z.,  but  what  was  the  per  centage  in  said  annuity 
the  witness  did  not  recollect ;  that  he  believed  that  the  first  premium 
to  effect  the  said  insurance  was  paid  out  of  the  said  consideration- 
money  ;  that  an  objection  at  the  time  was  raised,  on  the  part  of  the 
defendant's  solicitor,  to  the  draft  of  the  annuity,  in  consequence  of 
r  *36  ]  the  policy  not  being  stated  as  one  of  the  ^securities  to  be  handed 
over  in  case  of  a  redemption  ;  that  it  was  part  of  the  agreement, 
and  perfectly  well  understood  between  the  parties,  that  said  policy 
of  insurance  should  be  assigned  to  the  defendant  for  his  benefit ; 
''  but,"  as  the  witness  recollected,  ''  the  plaintiff's  solicitor  objected 
to  such  being  inserted  in  the  deed,  for  fear  it  would  vitiate  it." 

The  Attorney-General,  Warren,  Serjt.,  and  Mr,  Hawkins,  for 
the  plaintiffs : 

The  right  to  relief  in  this  case  is  resisted  upon  the  ground  that 
the  defendant  tendered  the  principal  sum,  upon  the  repayment  of 
which  the  annuity  was  made  redeemable,  in  conformity  with  the 
provisions  of  the  deed,  and  that  the  plaintiffs,  or  those  acting  for 
them,  refused  to  accept  same.  It  is  true  that  the  plaintiffs  did 
refuse  to  accept  the  defendant's  tender,  but  the  reason  was  because 
it  was  accompanied  by  a  demand  for  an  assignment  of  the  policy  of 
insurance,  which  was  not  warranted  by  the  deed.  There  is  no 
covenant  to  be  found  in  the  deed  providing  that  the  plaintiffs,  upon 
the  redemption  of  the  annuity,  will  assign  the  policy.  On  the 
contrary,  the  defendant's  own  case,  by  his  answer  in  the  cause,  is, 
that  such  a  provision  was  the  subject  of  discussion  when  the  deed 
was  read  over  previous  to  its  execution ;  and  that  it  was  omitted, 
not  through  mistake,  but  designedly,  under  the  apprehension  that 
if  inserted  it  would  render  the  transaction  usurious.  The  parol 
evidence  in  the  cause,  which  is  the  only  evidence  upon  the  subject, 
is  to  the  same  effect.  How  then  can  the  Court  be  now  required  to 
act  upon  a  provision,  which  the  parties  themselves  agreed  should 
be  left  out  of  the  deed  ?    The  case  is  directly  within  the  authority 
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of  Lord  Imham  v.  Child  (i).     Even  if  the  defence  now  relied  upon         JL.aw 
^could  be  at  all  sustained,  it  is  not  open  to  the  defendant  in  a  suit     wabrbk. 
constituted  like  the  present.  [  *36  ] 

Mr.  Moore,  Mr.  Pigot,  and  Mr.  H.   O.  Hughes,  for    the 

defendant : 

The  case  of  Lord  Imham  v.  Child  was  very  different  in  its 

circumstances  from  the  one  now  before  the  Court.    In  that  case 

the  annuity  was  not  redeemable  according  to  the  provisions  of  the 

deed,  by  which  it  was  granted :  but  a  bill  was  filed  by  the  grantor 

to  redeem,  upon  a  suggestion  that  an  agreement  to  the  effect  that 

the  annuity  should  be  redeemable  had  existed,  and  had  been 

purposely  left  out  of  the  deed.    There  the  Court  was  called  upon 

to  act  directly  against  the  intention  of  the  parties,  and  supply  an 

omission  in  favour  of  a  plaintiff,  by  whose  very  act  such  omission 

had  been  designedly  made.    But  in  this  case  the  plaintiffs  come 

into  a  court  of  equity,  asking  for  its  aid,  and  for  relief,  which  will 

only  be  granted  upon  equitable  grounds.    He  who  would  have 

equity  must  do  equity.    A  lender,  upon  repayment  of  the  loan,  is 

bound  to  assign  to  the  borrower  the  various  securities  which  formed 

part  of  the  subject-matter  of  the  contract.    It  is  perfectly  clear  that 

the  insurance  in  this  case  was  effected  for  the  sole  purpose  of 

securing  the  annuity.    The  sum  intended  to  be  secured  by  the 

policy  was  a  part  in  fact  of  the  principal  sunk  upon  the  annuity. 

The  policy  was  originally  purchased  with  the  defendant's  money  : 

for  it  is  admitted  that  the  plaintiffs  did  not  advance  the  full  sum  of 

4,0002.,  but  retained  thereout  147Z.  6«.  8ei.,  the  first  year's  premium 

upon  the  insurance :  and  since  then  the  policy  has  been  kept  up 

out    of    the    annuity.    In    Holland    v.    Smith  (2),    the    personal 

representative  of  a  debtor,  upon  ^whose  life  a  policy  of  insurance       [  *S7  ] 

was  effected,  as  a  security  for  a  loan,  and  the  premium  upon  which 

was  charged  to  the  account  of  the  debtor,  was  held,  upon  payment 

of  the  debt,  to  be  entitled  to  the  policy :  Morris  v.  Jones  (3).     In 

PhiUips  V.  Eastwood  (4),  your  Lordship  held  a  policy  of  insurance 

like  the  present  to  be  one  of  the  securities  for  the  loan,  and  to 

belong  to  the  debtor  upon  payment  of  the  debt.    Prior  to  the  grant 

of  the  annuity,  the  plaintiff  had  no  interest  in  the  life  of  the 

grantor;  and,  upon  the  redemption  of  the  annuity,  his  interest 

again  ceases.    He  becomes,  therefore,  a  trustee  of  the  policy  for 

(1)  1  Br.  C.  C.  92.  (4)  46  E.  E.  226  (LI.  &  G.  temp. 

(2}  9  E.  E.  801  (6  Esp.  11).  Sugden,  270). 

(3)  26  E.  E.  620  (2  B.  &  C.  232). 
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Law        the  defendant.     The  deed  of  annuity,  although  it  must  be  admitted 

Warrkn.      that  it  does  not  contain  any  covenant  pointing  expressly  to  the 

policy,  yet  provides  that  the  plaintiff,   upon  redemption  of  the 

annuity,  will  execute  all  deeds  necessary  for  assigning  over  the 

annuity  and  '*  securities  respectively." 

Warren,  Serjt.,  was  not  called  on  to  reply. 
The  Lord  Chancbllob: 

No  point  is  better  settled  than  that  which  has  been  discussed  in 
the  present  case.  Here  there  is  a  grant  of  an  annuity  of  4232. 6s.  8d. 
per  annum ;  and  by  the  deed  a  power  of  redemption  is  given  to  the 
grantor,  on  payment  of  a  specified  sum,  8,8521. 188.  4td.,  which  was, 
in  point  of  fact,  the  amount  paid  to  him.  It  appears  also  that 
there  was  another  sum  paid  by  the  grantee  for  the  purpose  of 
effecting  an  insurance  upon  the  life  of  the  grantor,  and  that  that 
sum  never  reached  the  hands  of  the  grantor,  but  was  paid  by  the 
[  •^s  ]  grantee  directly  to  the  Insurance  Company.  If,  therefore,  *the 
purchaser  of  the  annuity  was  not  to  be  declared  entitled  to  the 
policy,  and  that  he  was  obliged  to  reconvey  the  annuity  upon 
payment  of  the  8,852Z.  188.  4d.,  the  sum  specified  in  the  annuity 
deed,  the  consequence  would  be  that  the  grantee  would  be  a  loser : 
he  would  not  get  back  all  the  money  which  he  had  paid,  according 
to  the  intention  of  the  parties  at  the  time  :  he  would  receive  only 
8,8522.  188.  4(2.,  whereas  he  in  reality  advanced  the  sum  of  4,0002. 

But,  independently  of  any  special  contract  upon  the  subject,  the 
case  depends  altogether  upon  the  settled  rule  of  law ;  for,  suppose 
a  man  to  buy  an  annuity  at  a  given  price,  and  that  a  part  of  the 
bargain  is,  that  a  sum  should  be  allowed  for  the  expense  of  an 
insurance  upon  the  life  of  the  grantor,  nevertheless  the  grantee 
may  either  not  effect  any  insurance  and  retain  the  money  for  his 
own  purposes,  and  thus,  in  fact,  stand  as  his  own  insurer,  or  he 
may  effect  the  insurance ;  and  if  he  does  insure,  he  may  either 
keep  up  or  discontinue  the  insurance,  just  as  he  pleases  ;  and  if  he 
choose  to  continue  it,  it  becomes  his  own  property ;  and  the  person 
who  grants  the  annuity  has  no  more  right  to  call  for  an  assignment 
of  the  policy,  than  he  has  to  require  a  sum  equivalent  to  the  amount 
of  the  sum  insured,  in  case  no  such  insurance  has  been  effected. 
If,  for  instance,  there  was  no  obligation  on  the  grantee  to  continue 
this  insurance,  and  that  he  thought  proper  to  discontinue  it,  could 
the  grantor  file  a  bill  to  compel  him  to  keep  it  up  ?  Suppose  that 
the  grantee  never  insured  at  all,  but  thought  proper  to  put  into  his 
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own  pocket  the  sum  required  for  that  purpose,  could  the  grantor         Law 

sustain  a  bill  to  oblige  him  to  effect  such  an  insurance/or  call  upon     wabrkn. 

him  to  repay  the  sums  which  would  have  gone  in  discharge  of  the 

premium  ?    Clearly  not.     In  either  case  the  insurance  is  for  the 

benefit  of  the  grantee,  and,  if  he  elect  *to  insure,  the  policy  belongs        [  *^^  ] 

to  him.     The  grantor  may  stipulate  for  an  insurance,  if  he  pleases ; 

but  if,  in  the  absence  of  any  stipulation,  the  grantee  choose  either 

to  effect  an  insurance  or  to  become  his  own  insurer  by  retaining 

the  amount  of  the  premiums,  the  policy  itself,  in  the  one  case,  and 

the  money  in  the  other,  belongs  to  the  party  himself ;  and  it  does 

not  lie  in  the  grantor's  mouth  to  say,   that  the  grantee  has  no 

interest  in  the  life,  for  that  is  a  question  between  him  and   the 

Insurance  Company ;  neither  has  he  any  right  to  say  that  he  has 

lost  his  interest  in  that  life,  for  that,  in  like  manner,  is  a  question 

between  him  and  the  Company :  and  the  grantor  cannot  claim  it 

except  by  express  contract.     Upon  the  face  of  the  deed,  therefore, 

and  the  general  dealings  of  the  parties,  the  question  is  perfectly 

clear  in  law  and  ought  not  to  be  disturbed. 

But  then  a  case  of  this  kind  is  attempted  to  be  set  up  on  the 
defendant's  part.  It  is  said,  that  the  consideration  for  the  annuity 
consisted  of  the  sum  in  the  deed,  and  of  a  sum  sufficient  to  cover 
the  first  premium  paid  for  the  insurance ;  and  that  the  agreement 
between  the  parties  was,  that  the  policy  should  belong  to  the 
grantor  of  the  annuity,  and  should  be  assigned  to  him  on  the 
repurchase  of  the  annuity.  That  case  was  attempted  to  be  sus- 
tained by  evidence  such  as  probably  never  before  was  adduced  in  a 
court  of  justice.  A  young  man,  who  was  an  apprentice  in  the 
office  of  the  grantee's  solicitor  at  the  period  of  the  transaction  in 
question,  is  brought  forward  to  support  the  case,  about  which,  from 
the  lapse  of  time,  he  evidently  appears  to  have  forgotten  every- 
thing. He  states  the  consideration-money  to  have  been  7,0002., 
whereas  in  reality  it  was  only  8,852Z.  and  a  fraction.  It  is  quite 
plain,  that  he  is  speaking  of  a  transaction,  which  he  has  completely 
forgotten.  But  even  if  he  ^did  recollect  accurately  what  passed,  I  [  *40  ] 
could  not  act  upon  his  evidence  contrary  to  the  deed,  which  has 
been  executed  between  the  parties.  This  is  a  bill  filed  by  an 
annuitant  to  raise  the  arrears  of  his  annuity ;  and  the  defence 
sought  to  be  relied  upon  is,  that  the  annuity  deed  does  not  truly 
state  the  contract  between  the  parties.  To  obtain  the  benefit  of  the 
contract,  as  the  defendant  represents  it,  a  bill  should  be  filed.  But 
even  if  a  bill  were  filed  for  that  purpose,  it  is  quite  clear  that  it 
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Law  could  not  be  sapported.  How  then  can  the  party  set  this  up  as  a 
Wabrbn.  defence  to  the  present  bill?  Lord  Imhamv.  Child  (i),  which  is  only 
one  of  several  cases  on  the  subject,  settled  this  beyond  dispute; 
that  if  in  the  treaty  for  the  purchase  of  an  annuity,  there  occur 
this  difficulty,  that  if  there  be  a  particular  stipulation,  which  the 
parties  believe,  if  inserted  in  the  deed,  would  render  the  transaction 
usurious,  and  which,  on  the  other  hand,  if  left  out,  trusting  to  the 
honour  of  the  party,  who  is  to  perform  it,  a  risk  will  be  incurred 
and  that,  under  such  circumstances,  they  make  their  election  and 
omit  it,  this  Court  cannot  subsequently  supply  that  which  the 
parties  themselves  agreed  to  omit.  It  is  ingeniously  said,  in  reply  to 
the  argument,  that  this  is  not  a  bill  filed  to  supply  such  omission,  but 
to  raise  the  arrears  of  an  annuity,  and  that  a  plaintiff,  thus  calling 
for  the  interposition  of  the  Court,  is  bound  himself  to  do  equity. 
But  how  much  weaker  is  the  present  case  than  the  one  I  have 
supposed  ?  If  such  a  bill  as  I  have  stated  had  been  filed,  it  must 
have  been  dismissed  with  costs.  How  then  can  the  same  equity  be 
relied  upon  as  a  ground  of  defence  ?  It  is  a  mistake  to  import  into 
cases,  where  the  party  sues  upon  the  footing  of  a  contract  which 
[  *4i  ]  *has  been  executed,  the  rule  which  prevails  in  cases  where  he 
comes  into  this  Court,  in  order  to  carry  into  execution  a  contract 
still  in  fieri.  In  those  cases  where  the  one  party  seeks  the  execu- 
tion of  a  contract  which  h^s  never  been  perfected,  the  other  party 
may  show  that  the  contract  was  not  conformable  to  the  real 
intention  of  the  parties;  but  when  the  contract  has  been  once 
fully  executed,  the  Court  must  act  upon  it  as  it  finds  it ;  and  the 
party  cannot  have  the  benefit  of  a  defence,  to  which,  if  the  contract 
were  unexecuted,  he  would  perhaps  be  entitled.  If  there  be  a 
mistake,  it  can  only  be  corrected  by  a  bill  filed.  You  may  file  a 
bill  to  reform  the  contract,  if  it  differ  from  the  real  agreement 
between  the  parties ;  but  so  long  as  it  remains  uncorrected,  it  is  no 
defence  to  say,  that  it  does  not  truly  ascertain  the  real  contract  of 
the  parties.  It  must  be  acted  upon  according  to  the  instrument 
executed  between  the  parties,  so  long  as  that  remains  unreformed. 
The  defence  here  is  not  admissible ;  it  has  not  even  been  sustained 
in  point  of  fact,  nor  could  the  defendant  support  a  bill  to  obtain 
the  benefit  of  this  defence,  or  to  correct  the  deed  which  has  been 
executed.  It  is  a  case  in  which  the  defendant  has  wholly  failed, 
and  I  must,  therefore,  give  the  plaintiff  a  decree  in  t-erms  of  the 
prayer  of  the  bill,  and  with  costs. 

(1)  I  Br.  C,  0  92, 
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JACKSON  V.  JACKSON.  i843. 

(Dmry,  91-122.)  ^^^• 

By  a  marriage  settlement  of  the  year  1780,  certain  lands  were  settled  ^^^  Edwabd 
upon  the  husband  for  Hfe,  with  remainder  to  the  use  of  all  and  eyery,  or  ^  q   ' 

such  one  or  more,  of  the  children  of  the  marriage,  for  such  estate  not  r  91  i 

exceeding  an  estate  in  tail  male,  as  the  husband  should  appoint ;  and  in 
default  of  appointment  to  the  first  and  other  sons  of  the  marriage  in  tail 
male.  By  a  deed  poll  of  the  14th  of  January,  1804,  the  father  appointed 
the  lands  to  his  eldest  son  in  tail  male ;  and  by  an  indenture  of  lease 
executed  on  the  18th  of  the  same  month,  the  father  and  son,  in  considera- 
tion of  the  sum  of  1,600/.,  therein  stated  to  be  appHed  in  payment  of  debts 
affecting  the  estate  of  the  father,  and  renewal  fines  then  due,  demised  part 
of  these  lands  for  lives  renewable  for  ever.  By  deed  of  the  11th  of 
December,  1807,  the  son,  in  consideration  of  the  several  debts  paid  for  him 
by  the  father,  and  in  discharge  of  the  trust  and  confidence  reposed  in  him, 
conveyed  the  lands  iacluded  in  the  settlement,  and  all  his  interest  therein, 
to  the  father,  his  heirs  and  assigns.  In  1815  the  son  died  intestate  and 
without  issue,  leaving  his  father  surviving;  and  in  1821  the  father,  by  his 
will,  devised  the  lands,  charged  with  certain  legacies,  to  the  use  of  his  two 
surviving  sons,  and  their  respective  issue,  in  equal  portions,  as  tenants  in 
common.  In  1822  the  father  died ;  and  in  1836  the  plaintiff,  who  was  the 
third  son,  filed  his  bill  to  carry  into  execution  the  trusts  of  the  will  of  the 
year  1821.  By  a  decree  of  the  House  of  Lords,  reversing  the  decree  of  the 
Court  below,  it  was  declared  that,  before  any  adjudication  could  be  had  on 
the  title  of  the  father  to  dispose  of  the  lands  in  question,  an  inquiry  should 
be  instituted  into  the  validity  of  the  appointment. 

In  pursuance  of  this  declaration  an  inquiry  was  directed  before  the 
Master,  and  he  reported  that  at  the  time  of  the  execution  of  the  appoint- 
ment and  lease  of  1804,  there  were  judgments  appearing  upon  i-ecord 
against  the  father  to  the  amount  of  2,400/. ;  that  all  tiiose  judgments  were 
satisfied  upon  the  same  day,  being  a  day  after  the  execution  of  the  said 
lease ;  but  that  he  was  unable  to  state  how  the  consideration-money  of  the 
lease  had  been  applied,  no  evidence  having  been  laid  before  him,  save  so 
far  as  the  statements  in  the  deeds  of  1804  and  1807  relative  thereto,  and  the 
facts  in  relation  to  the  judgments,  might  be  deemed  evidence  thereof. 

The  cause  having  come  on  to  be  heard  upon  this  report :  Held,  that  the 
deeds  of  1804  and  1807  were  fraudulent  and  void,  as  constituting  a  dealing 
by  a  father  for  the  benefit  of  himself  and  not  of  his  son,  and  ought  to  be 
set  aside. 

Where  a  power  is  vested  in  a  father,  and  a  stipulation  is  made  by  him  for 
his  own  benefit  in  the  exercise  of  it,  this  Court  considers  such  a  disposition 
as  a  fraud  upon  the  power ;  the  fraud  consists  not  in  the  selection  by  the 
father  of  one  child  in  preference  to  another,  but  in  the  arrangement, 
which  makes  the  appointment,  though  in  form  to  the  child,  in  effect  an 
appointment  to  the  father  himself. 

To  render  such  an  appointment  fraudulent,  it  is  not  necessary  that  it 
should  be  wholly  for  the  benefit  of  the  father,  it  is  enough  tiiat  it  is 
partially  so. 

By  the  indenture  of  settlement  [dated]  the  22nd  of  June,  1780, 
and  made  between  William  Jackson,  and  his  ^eldest  son,  William        [  *92  ] 
Marcus  Jackson,  of  the  first  part,  William  Holland  and  Edward 
Jones  of  the  second  part,  and  William  Devereux  and  his  daughter, 
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Jackson  Jane  Deverenx,  of  the  third  part,  being  the  settlement  executed 
Jackson,  upon  the  occasion  of  the  marriage  of  the  said  William  Marcos 
Jackson  and  Jane  Devereux,  after  reciting,  amongst  other  things, 
that  the  said  William  Jackson  was  seised  of  and  entitled  to  two 
several  freehold  interests,  the  one  in  the  lands  of  Moylish,  and  the 
other  in  the  lands  of  Clonlara,  both  in  the  North  Liberties  of  the 
city  of  Limerick,  by  virtue  of  two  several  leases  for  lives  thereof 
respectively,  with  covenants  for  perpetual  renewal,  it  was  witnessed, 
that  in  consideration  of  the  said  then  intended  marriage,  and 
for  the  other  considerations  therein  mentioned,  the  said  William 
Jackson  conveyed  unto  the  said  William  Holland  and  Edward 
Jones,  their  heirs  and  assigns,  the  lands  of  Moylish  and  Clonlara, 
with  their  appurtenances,  to  hold  the  same  during  the  lives  in  the 
said  leases  named,  and  the  lives  of  such  other  persons  as  should 
thereafter  be  added,  pursuant  to  the  covenants  for  renewal  in  the 
said  several  leases  contained,  to  the  uses  therein  expressed,  that  is 
to  say,  to  the  use  of  the  said  William  Marcus  Jackson  and  his 
assigns,  during  his  life,  and  after  his  decease  (charged  with  a 
jointure  for  the  said  Jane,  his  intended  wife)  to  the  use  of  all  and 
every  or  such  one  or  more  of  the  children  of  the  said  William 
Marcus  Jackson  by  the  said  Jane  Devereux,  and  for  such  estate  and 
estates,  not  longer  than  or  exceeding  an  estate  or  estates  in  tail 
male,  and  in  such  parts,  shares,  and  proportions,  manner  and 
form,  with  or  without  power  of  revocation,  as  he,  the  said  William 
Marcus  Jackson,  by  any  deed  or  writing  under  his  hand  and  seal, 
attested  by  two  or  more  witnesses,  or  by  his  last  will  and  testament, 
published  and  declared  in  the  presence  of  three  or  more  witnesses, 
should  direct  or  appoint,  and  in  default  of  such  direction  and 
[  ^98  ]  appointment,  *or  in  case  any  such  should  be  made,  when  and  so 
soon  as  the  estates  and  interests  thereby  limited  should  respectively 
determine;  and  as  to  such  part  or  parts  of  the  said  lands  and 
premises  whereof  no  such  direction  or  appointment  should  be 
made,  to  the  use  of  the  first  son  of  the  said  William  Marcus 
Jackson  by  the  said  Jane  Devereux,  and  of  the  heirs  male  of  the 
body  of  such  first  son ;  with  remainder  to  the  use  of  the  second  and 
all  and  every  other  the  son  and  sons  of  the  said  William  Marcus 
Jackson  by  the  said  Jane  Devereux,  severally  and  successively  in 
tail  male,  with  divers  remainders  over. 

There  was  issue  of  the  marriage  four  sons,  William  Devereux 
Jackson  (since  deceased),  the  eldest  son;  George  Jackson  (the 
principal    clefendant)^    the    second    son ;    Robert    Jackson    (the 
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plaintiff),  the  third  son;  and  Thomas  Jackson  (since  deceased),      Jackson 
the  fourth  son,  and  no  other  issue.  jackboh. 

William  Devereuz  Jackson,  the  eldest  son,  attained  his  age  of 
twenty-one  years  in  the  month  of  January,  1804 ;  and  on  the 
14th  of  January,  1804,  the  said  William  Marcus  Jackson  executed 
a  deed  poll,  duly  attested  by  two  witnesses,  whereby,  after  reciting 
the  said  indenture  of  the  22nd  of  June,  1780,  he,  by  virtue  and  in 
pursuance  of  the  power  thereby  given  to  him,  did  appoint,  without 
power  of  revocation,  the  said  lands  of  Moylish,  with  the  appur- 
tenances, to  the  said  William  Devereux  Jackson,  and  to  the  heirs 
male  of  his  body. 

By  an  indenture  of  lease,  dated  the  18th  of  January,  1804,  and 
made  between  the  said  William  Marcus  Jackson  and  William 
Devereuz  Jackson,  of  the  one  part,  and  Nicholas  Mahon  of  the 
other  part,  in  consideration  of  1,600Z.  by  the  said  Nicholas  Mahon 
to  the  said  William  Marcus  Jackson  and  *  William  Devereux  Jackson  [  ^9*  ] 
well  and  truly  paid,  and  also  in  consideration  of  the  surrender  of 
three  leases,  which  together  comprised  the  premises  included  in  the 
lease  now  in  statement,  and  of  the  rents  and  covenants  therein 
reserved,  the  said  William  Marcus  Jackson  and  William  Devereux 
Jackson  demised  unto  the  said  Nicholas  Mahon,  his  heirs  and 
assigns,  part  of  the  said  lands  of  Moylish  for  the  lives  of  the  several 
persons  therein  named,  and  the  survivor  of  them,  and  for  the  lives 
and  life  of  such  other  person  or  persons  as  should  for  ever  there- 
after be  added  to  that  demise,  pursuant  to  the  covenant  for  perpetual 
renewal  therein  contained,  at  the  yearly  rent  of  llOL,  payable  half 
yearly  unto  the  said  William  Marcus  Jackson  and  William  Devereux 
Jackson,  their  heirs  and  assigns,  as  therein  mentioned.  And  it  was 
by  the  said  indenture  agreed  that  so  much  of  the  said  sum  of  1,600Z. 
as  should  be  su£Scient,  should  be  laid  out  and  ietpplied  by  the  said 
William  Marcus  Jackson,  and  William  Devereux  Jackson,  first 
towards  paying  off,  satisfying,  and  discharging  all  the  debts  by 
specialty,  judgment,  or  otherwise  affecting  the  estate  of  the  said 
William  Marcus  Jackson;  secondly,  towards  defraying  the  costs 
and  expenses  of  renewing  the  leases  for  lives  which  he,  the  said 
William  Marcus  Jackson,  held  of  the  said  lands  of  Moylish,  from 
the  Earl  of  Shelburne,  with  covenant  for  jperpetual  renewal,  and 
out  of  which  the  interest  demised  by  this  indenture  was  derived, 
and  paying  such  renewal  fines  as  were  then  due  and  to  be  paid  to 
the  Earl  of  Shelburne,  on  his  adding  lives  in  the  place  and  stead 
of  such  as  had  not  been  supplied,  so  as  to  enable  the  said  William 
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Jackson      Marcus  Jackson  and  William  Devereux  Jackson,  their  heirs  and 

Jackson,     assigns,  to  grant  to  the  said  Nicholas  Mahon,  his  heirs  and  assigns, 

the  estate  and  interest  so  intended  to  be  demised  to  him.    And  the 

[  *95  ]       said  Nicholas  Mahon  did  covenant  with  the  said  William  *Marcas 

Jackson,  his  heirs  and  assigns,  that  he,  the  said  Nicholas  Mahon 

would  at  all  times  thereafter  advance  and  pay  all  such  sum  and 

sums  of  money  as  should  be  necessary  to  procure  renewals  from 

the  said  Earl  of  Shelbume ;  it  being  the  intent  and  meaning  of  the 

parties  that  the  said  fines  so  thereafter  to  be  paid  to  the  said  Earl 

of  Shelbume,  his  heirs  and  assigns,  should  at  all  times  be  paid  by 

^         the  said  Nicholas  Mahon,  his  heirs  and  assigns,  and  no  part 

thereof  by  the  said  William  Marcus  Jackson  and  William  Devereux 

Jackson,  their  heirs  and  assigns. 

By  an  indenture  dated  the  12th  of  April,  1806,  and  made  between 
the  said  William  Marcus  Jackson  of  the  first  part,  the  said  William 
Devereux  Jackson  of  the  second  part,  the  said  William  Holland 
and  Edward  Jones  of  the  third  part,  and  Henry  Wilson  and  John 
Jackson  of  the  fourth  part,  the  said  William  Marcus  Jackson,  by 
virtue  of  the  said  indenture  of  settlement  of  the  22nd  of  June,  1780, 
appointed  the  town  and  lands  of  Glonlara,  with  their  appurtenances, 
to  the  said  William  Devereux  Jackson,  and  to  the  heirs  male  of  his 
body,  subject,  however,  to  the  life  estate  of  the  said  William  Marcus 
Jackson:  and  by  the  said  indenture  the  said  William  Marcus 
Jackson  and  William  Devereux  Jackson  barred  all  entails  of  the 
said  William  Devereux  Jackson  in  the  said  lands  of  Glonlara.  By 
two  further  indentures  of  lease,  dated  respectively  the  12th  of  April, 
1806,  the  said  William  Marcus  Jackson  and  William  Devereux 
Jackson,  in  consideration  of  certain  sums  of  money,  demised  unto 
the  said  John  Young  and  Samuel  Young  respectively,  part  of  the 
said  lands  of  Glonlara,  for  the  lives  of  the  persons  therein  respec- 
tively named,  and  for  the  respective  terms  of  thirty-one  years 
from  the  decease  of  the  survivor  of  them,  at  the  yearly  rents 
therein  mentioned. 
[  96  ]  By  an  indenture  dated  the  11th  of  December,  1807,  and  made 

between  the  said  William  Devereux  Jackson  (therein  styled  Lieu- 
tenant in  the  Glare  Begiment  of  Militia),  Henry  Wilson,  and  John 
Jackson,  of  the  one  part,  and  the  said  William  Marcus  Jackson  of 
the  other  part,  after  reciting  the  said  deed  poll  of  the  14th  of 
January,  1804,  the  settlement  of  the  22nd  of  June,  1780,  and  the 
indenture  of  the  12th  of  April,  1806,  and  reciting  that  it  being  found 
convenient  by  the  said  William  Marcus  Jackson,  and  also  by  the 
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said  William  Devereaz  Jackson,  not  only  for  the  purpose  of  family  jacksok 
settlements,  but  under  certain  agreements  for  leases  of  the  said  jackbon. 
lands  of  Moylish  and  Glonlara,  entered  into  and  since  concluded  by 
the  said  William  Marcus  Jackson  and  William  Devereux  Jackson, 
to  certain  of  the  tenants  of  the  said  lands,  who  for  greater  safety 
were  advised  that  the  entails  on  the  said  several  lands  should  be 
barred  by  means  of  the  aforesaid  deeds,  and  also  for  the  purpose  of 
enabling  the  said  William  Marcus  Jackson  to  pay  off  several  debts 
and  engagements  incurred  by  the  said  William  Devereux  Jackson; 
and  the  said  William  Marcus  Jackson,  reposing  the  fullest  con- 
fidence in  his  said  son,  the  said  William  Devereux  Jackson,  did,  for 
the  purposes  aforesaid,  convey  in  the  manner  as  in  the  said  several 
deeds  was  expressed,  the  said  several  lands ;  it  was  witnessed  that 
the  said  William  Devereux  Jackson,  in  consideration  of  the  said 
several  debts  by  the  said  William  Marcus  Jackson  for  him  paid, 
and  of  five  shillings,  and  in  discharge  of  the  trust  and  confidence 
so  as  above  reposed  in  him  by  the  said  William  Marcus  Jackson, 
did  in  due  form  of  law  convey  and  assure  unto  the  said  William 
Marcus  Jackson,  his  heirs  and  assigns,  all  the  said  lands  of  Moylish 
and  Glonlara,  with  the  appurtenances,  and  all  the  right,  title,  and 
interest  of  him,  the  said  William  Devereux  Jackson,  therein  or 
thereto  respectively. 

There  was  a  receipt  indorsed  upon  this  deed  in  the  following        [97] 
terms :  '^  Received  from  the  within-named  William  Marcus  Jackson 
the  sum  of  five  shillings  sterling,  being  the  consideration  money  in 
the  within  deed  mentioned  respecting  the  lands  of  Moylish.     Given 
under  my  hand  this  11th  day  of  December,  1807. 

''William  Dbvbbbux  Jackson. 
"Present  Joseph  H.  Beal, 

"William  Maunsbll." 

There  was  a  similar  receipt  for  the  consideration  money  of 
Glonlara. 

William  Devereux  Jackson  departed  this  life  in  or  about  the  year 
1815,  intestate,  unmarried,  and  without  issue ;  whereupon  the 
defendant,  George,  became  the  eldest  son  of  the  said  William 
Marcus  Jackson. 

In  the  year  1819,  the  lands  of  Glonlara  were  sold  by  the  said 
William  Marcus  Jackson,  the  defendant,  George  Jackson,  who  was 
then  his  eldest  son,  joining  in  the  conveyance :  and  no  question 
respecting  these  lands  was  raised  in  the  present  suit. 
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Jackson  William  Marcus  Jackson  by  his  will,  dated  the  20th  of  October, 

Jaokson.  1821,  and  duly  attested  by  three  witnesses,  devised  all  his  estate 
and  interest  in  the  said  lands  of  Moylish  unto  his  said  wife,  Jane 
Jackson,  and  to  Edward  Gloster,  therein  named,  in  trust,  that  his 
said  wife  should  have  and  receive  during  her  life  an  annuity  of 
502.,  in  addition  to  the  jointure  settled  upon  her  by  his  marriage 
settlement ;  the  said  annuity  to  be  paid  to  his  said  wife,  out  of  that 
part  of  the  said  lands  of  Moylish  tenanted  by  Nicholas  Mahon ; 
[  *98  ]  and  upon  ^further  trust  that  the  said  trustees  should,  after  pay- 
ment of  the  said  annuity,  yearly  receive  out  of  the  said  lands  of 
Moylish  the  sum  of  1002.,  and  place  the  same  out  at  interest,  until 
the  sum  of  5502.  should  be  made  up,  to  be  applied  in  the  manner 
thereinafter  mentioned ;  and  the  testator  declared  that  when  that 
sum  should  be  made  up,  the  said  sum  of  1002.  should  go  to  increase 
the  jointure  of  his  said  wife,  and  should  be  paid  to  her  at  the  same 
times  as  the  said  sum  of  502.  a  year  was  thereinbefore  made  pay- 
able. And  as  to  the  residue  of  the  rents  of  the  said  lands  of 
Moylish,  after  the  said  sums  of  502.  and  1002.  annually,  in  trust  to 
pay  the  same  to  the  said  George  Jackson  during  the  life  of  his 
(the  said  testator's)  said  wife ;  but  on  her  death,  and  on  the  sum 
of  5502.  being  raised  out  of  the  said  lands  of  Moylish  as  aforesaid, 
the  said  testator  declared  that  the  said  Edward  Gloster,  his  heirs 
and  assigns,  should  stand  seised  of  the  said  lands  of  Moylish,  to 
the  use  of  testator's  sons,  the  defendant,  George  Jackson,  and  the 
plaintiff,  Robert  Jackson,  during  their  natural  lives  respectively,  to 
be  held  by  them  in  equal  portions,  as  tenants  in  common,  and  not 
as  joint  tenants,  with  remainder  to  their  legitimate  issue,  in  such 
manner  and  form,  shares  and  proportions,  as  the  defendant  George 
and  the  plaintiff  Robert  Jackson  should,  by  deed  or  will,  duly 
executed,  direct  or  appoint ;  and  on  failure  of  legitimate  issue  in 
either  of  his  (the  said  testator's)  said  sons,  he  devised  the  share  of 
him  so  dying  without  legitimate  issue,  to  the  other  of  them,  his 
heirs  and  assigns,  for  ever.  And  as  to  the  said  sum  of  5502.,  when 
the  same  should  be  raised  out  of  the  rents  of  the  said  lands  of 
Moylish,  and  as  to  a  certain  sum  of  4502.,  which  the  said  testator 
stated  that  the  said  Edward  Gloster  owed  him,  he  gave  and 
bequeathed  the  said  two  sums,  making  together  1,0002.,  to  his 
I  *99  ]  grand-daughters  (who  were  defendants),  Elizabeth  ^Maunsell  and 
Maria  Maunsell,  daughters  of  William  Maunsell,  Esq.,  share  and 
share  alike,  the  same  to  be  paid  to  them  at  their  respective 
ages  of  twenty-one  years,  or  days  of  mai'riage,  whichever  should 
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first  happen,  provided  such  marriage  should  take  place  with  the  Jaoksok 
consent  therein  mentioned ;  the  interest  to  be  paid  to  his  said  jackson. 
wife,  and  applied  as  she  should  please  towards  their  education  and 
maintenance  in  the  mean  time.  And  the  testator  expressly  devised 
the  said  sum  of  1,000{.  to  his  said  grand-daughters  in  payment 
and  full  discharge  of  any  sum  or  sums  of  money  claimed  to  be  due 
by  him,  the  said  testator,  to  their  father ;  and  the  said  testator 
declared  that  should  their  father  not  deliver  up  the  said  bonds, 
notes,  and  other  securities,  cancelled,  to  his  (the  said  testator's) 
executors,  or  should  he  demand  any  of  the  said  sums  of  money,  or 
any  part  thereof,  then  the  said  testator  devised  the  said  sum  of 
1,000Z.  to  his  residuary  legatee.  And  as  to  all  the  rest,  residue, 
and  remainder  of  his  real,  freehold,  and  personal  estate  and 
property,  of  every  kind  and  nature  whatsoever,  which  he  should 
die  seised  and  possessed  of,  or  in  any  manner  entitled  to,  and  not 
thereinbefore  disposed  of,  the  said  testator  devised  and  bequeathed 
such  residue  to  his  said  wife,  her  heirs,  executors,  administrators, 
and  assigns,  as  his  residuary  legatee. 

William  Marcus  Jackson  subsequently  executed  a  will,  dated  the 
29th  of  October,  1822,  which  purported  to  revoke  all  other  wills ; 
but  same  contained  no  devise  of  the  lands  of  Moylish,  and  was  not 
executed  in  the  presence  of  three  witnesses. 

The  testator  [died]  in  the  month  of  November,  1822,  leaving 
his  said  wife,  and  the  defendant  George  and  the  plaintiff  Robert 
Jackson  his  only  children  him  surviving.     *Jane  Jackson,  the      [  'lOO  ] 
testator's  widow,  died  in  the  latter  end  of  the  year  1888. 

On  the  21st  of  January,  1886,  the  plaintiff,  Robert  Jackson, 
filed  his  bill  against  the  defendant,  George  Jackson,  and  the  said 
Elizabeth  Maunsell  and  Maria  Maunsell,  stating,  amongst  other 
things,  the  said  several  matters  hereinbefore  mentioned,  and 
praying  that  the  said  will  of  the  said  William  Marcus  Jackson, 
of  the  20th  of  October,  1821,  might  be  declared  well  proved,  and  that 
the  same  might  be  established,  and  the  trusts  thereof  carried  into 
execution  by  the  decree  of  the  Court,  and  that  the  plaintiff,  Robert 
Jackson,  might  be  declared  to  be  entitled  to  an  estate  quasi  in  tail, 
in  one  moiety  of  the  said  lands  of  Moylish,  under  the  said  will, 
and  might  be  put  into  possession  thereof  accordingly  ;  and  that  an 
account  might  be  taken  of  the  rents  and  profits  received  by  the 
said  defendant  George  out  of  the  said  lands  since  the  death  of  the 
said  Jane  Jackson,  the  mother  of  the  said  plaintiff,  and  that  the 
said  plaintiff  might  be  declared  entitled  to  one  moiety  thereof,  and 
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Jackson  that  the  defendant  George  Jackson  might  be  decreed  to  pay  the 
jACKsoM.  same  ;  or  if  the  Court  should  be  of  opinion  that  the  said  deeds  of 
the  14th  of  January,  1804,  and  the  11th  of  December,  1807,  were 
void,  then  that  the  said  will  of  the  said  William  Marcus  Jackson 
deceased,  of  the  20th  of  October,  1821,  might  be  deemed  and  taken 
to  be  a  valid  execution  of  the  power  of  appointment  contained  in 
the  said  deed  of  the  22nd  June,  1780,  and  that  the  plaintiff's 
rights  might  be  declared  thereunder. 

The  defendant,  George  Jackson,  in  his  answer  to  the  bill,  relied 
upon  several  grounds  of  defence,  and,  amongst  others,  that  the 
[  *i<^^  ]  deed  of  appointment  of  the  14th  of  January,  1804,  *wa8  not  made 
in  bond  fide  execution  of  the  said  power  of  appointment,  given  by 
the  marriage  settlement  of  the  22nd  of  June,  1780,  but,  on  the 
contrary,  that  the  same  was  made  to  enable  the  said  William 
Marcus  Jackson  to  derive  benefit  therefrom  to  himself,  and  also 
to  enable  him  to  execute  the  several  leases  before  mentioned,  on 
which  he,  the  said  William  Marcus  Jackson,  had  received  fines; 
and  that  the  said  deed  of  appointment  was  fraudulent  and  void 
in  equity ;  and  that  the  deed  of  the  11th  of  December,  1807,  was 
executed  in  consideration  of  a  corrupt  agreement  between  the  said 
William  Marcus  Jackson  and  William  Devereux  Jackson ;  and  that 
in  the  event  of  the  said  deeds  being  declared  void,  the  said  will 
of  the  said  William  Marcus  Jackson  was  not  a  good  and  valid 
execution  of  the  power  of  appointment  given  him  by  the  said  deed 
of  the  22nd  of  June,  1780;  and  that  the  said  deed  of  appoint- 
ment of  1804,  though  invalid  as  an  appointment,  yet  was  effectual 
to  bar  the  right  of  the  said  William  Marcus  Jackson  to  execute 
any  further  appointment  of  the  said  lands  of  Moylish  by  deed  or 
otherwise ;  and  that  the  said  instrument  so  executed  by  the  said 
William  Marcus  Jackson  in  October,  1822,  though  not  executed 
60  as  to  pass  freehold  estates,  and  though  it  might  not  be  good  as 
a  revocation  of  the  former  will,  yet  afforded  evidence  that  the  said 
William  Marcus  Jackson  was  then  conscious  that  the  deeds  of 
1804  and  1807  were  liable  to  be  impeached,  and  that  he,  therefore, 
designedly  omitted  to  make  any  mention  of  the  said  lands  in  the 
will  of  1822. 

The  cause  came  on  to  be  heard  in  the  month  of  May,  1838,  upon 

which  occasion  a  decretal  order  was  pronounced,  whereby  the  will 

of  the  said  William  Marcus  Jackson,  of  the  20th  of  October,  1821, 

was  declared  well  proved,  and  that  the  trusts  thereof  should  be 

[  ♦102  ]      carried  into  execution ;  and  *the  plaintiff,  Robert  Jackson,   was 
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declared  to  be  entitled  thereunder  to  an  estate  quasi  in  tail  in  one  Jackson 
moiety  of  the  lands  of  Moylish,  from  the  decease  of  the  said  Jane  jackson. 
Jackson ;  and  it  was  ordered  that  an  injunction  should  forthwith 
issue  to  put  the  said  plaintiff,  Eobert  Jackson,  into  possession  of 
such  moiety  accordingly.  It  was  declared  that  the  defendants 
Elizabeth  Maunsell  and  Maria  Maunsell  were  entitled  to  the  legacy 
of  550Z.  bequeathed  by  the  said  will,  and  that  the  same  was  payable 
out  of  the  rents  and  profits  of  the  whole  of  the  lands  of  Moylish, 
received  since  the  death  of  the  said  William  Marcus  Jackson  :  and 
it  was  referred  to  the  Master  to  take  an  account  of  the  said  lands  of 
Moylish  received  by  the  defendant  George,  or  which,  without  wilful 
default,  might  have  been  received  by  him,  as  well  from  the  decease 
of  the  said  William  Marcus  Jackson  as  since  the  decease  of  the  said 
Jane  Jackson.  It  was  declared  that  the  defendants,  Elizabeth  and 
Maria  Maunsell,  were  entitled  to  be  paid  the  sum  due  to  them  on 
foot  of  the  said  legacy,  if  the  amount  thereof  received,  or  which, 
without  wilful  default,  might  have  been  received  by  the  defendant 
George  during  the  life  of  the  said  Jane  Jackson,  should  appear  to 
have  been  sufficient  for  that  purpose ;  and  that  an  account  should 
be  taken  of  the  sum  due  on  foot  of  the  said  legacy ;  and  that  the 
plaintiff  should  be  entitled  to  a  moiety  of  such  sum  as  should  have 
been  so  received,  or  which,  without  wilful  default,  might  have  been 
received  by  the  defendant  George  since  the  death  of  the  said  Jane 
Jackson. 

From  this  decree  the  defendant  George  Jackson  appealed  to  the 
House  of  Lords.  The  appeal  came  on  to  be  heard  on  the  4th  of 
June,  1840  ;  and  on  the  11th  of  August  judgment  was  pronounced 
whereby  the  decree  of  the  Court  below  was  reversed ;  and  it  was 
declared  that,  before  any  adjudication  could  be  made  upon  the 
plaintiff's  title  under  *the  will,  that  there  should  be  an  inquiry  [  •103  ] 
before  the  Master  what  title  the  testator,  William  Marcus  Jackson, 
had,  at  the  time  of  his  death,  in  the  lands  of  Moylish,  and  how  the 
same  was  derived ;  and  particularly  whether  the  appointment  of  those 
lands  in  favour  of  William  Devereux  Jackson  was  a  good  and  valid 
appointment ;  with  liberty  to  state  special  circumstances.  And  it 
was  further  ordered,  that  there  should  be  an  inquiry  before  the 
Master  whether  the  sum  of  5501.,  or  any  and  what  part  thereof  was 
due  at  the  time  of  the  death  of  the  testator,  and  what  was  then 
due  in  respect  thereof,  and  whether  the  rents  received  by  the  said 
George  Jackson,  during  the  life-time  of  the  said  Jane  Jackson,  the 
widow,  were  sufficient  to  pay  the  same.    And  it  was  further  ordered, 

18—2 
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jjLCKsoN      that  with  this  declaration  the  cause  should  be  remitted  back  to  the 
Jackson.     Court  of  Chancery,  to  do  therein  as  should  be  just  and  consistent 
therewith  (i). 

In  Easter  Term,  1841,  the  cause  was  set  down  to  be  heard  upon 
this  order,  and  on  the  29th  of  April,  1841,  a  decretal  order  was 
pronounced,  whereby  it  was  referred  to  the  Master  to  make  the 
several  inquiries  directed  by  the  said  order  of  the  Lords. 

On  the  24th  of  October,  1848,  the  Master  made  his  report  in 
pursuance  of  this  order;  and,  after  finding  the  several  deeds 
already  stated,  he  found  that  several  judgments,  to  the  amount  of 
2,404Z.  10s.  Id.,  the  particulars  of  which  were  set  forth  in  a 
schedule  to  the  report,  had  been  obtained  against  William  Marcus 
Jackson  from  the  year  1780  to  the  year  1804,  and  that  they  were 
incumbrances  on  the  life  estate  of  William  Marcus  Jackson  in  the 
[  ^]04  ]  said  ^lands  of  Moylish  and  Clonlara ;  that  all  those  judgments 
were  satisfied,  and  that  satisfaction  was  duly  entered  on  the 
respective  records  of  such  judgments  on  the  5th  of  May,  1804. 
The  Master  then  stated,  that  he  was  unable  to  report  how  the  said 
sum  of  1,6002.,  mentioned  in  the  deed  of  the  18th  of  January,  1804, 
was  appropriated  or  applied,  no  evidence  thereof  having  been  laid 
before  him,  save  so  far  as  the  statements  in  relation  thereto 
contained  in  the  said  lease  of  the  18th  of  January,  1804,  and  the 
deed  of  the  11th  of  December,  1807,  and  the  said  facts  in  relation 
to  said  judgments  hereinbefore  stated,  might  be  deemed  evidence 
thereof. 

The  Master  then  found,  that  by  the  deed  of  the  14th  of  January, 
1804,  a  good  and  valid  appointment  at  law  had  been  made  of  the 
lands  of  Moylish  by  William  Marcus  Jackson  in  favour  of  his  son 
William  Devereux  Jackson  ;  and  that  William  Marcus  Jackson,  at 
the  time  of  his  death,  was  seised  of  an  estate  quasi  in  fee  at  law 
in  said  lands;  and  that  he  derived  same  from  the  said  William 
Devereux  Jackson  under  the  deed  of  the  11th  of  December,  1807. 

The  Master  further  found,  that  the  said  sum  of  550Z.  was  due  and 
payable  at  the  time  of  the  death  of  the  testator,  William  Marcus 
Jackson,  and  that  there  was  a  sum  of  l,114i.  14«.  9d.  due  thereon 
at  the  date  of  the  report;  and  that  the  rents  received  by  the 
defendant,  George  Jackson,  during  the  life  of  the  testator's  widow, 
Jane  Jackson,  were  sufficient  to  pay  same. 

The  case  now  came  on  to  be  heard  upon  this  report  and 
merits. 

(1)  51  E.  E.  190  (7  01.  &  Fin,  977 ;  West,  676). 
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The  SoUcitor-General,  Mr.  Hartley,  Mr.  Whiteside,  and  Mr.      Jackson 
MolyneiLX,  for  the  plaintiff :  Jaokson. 

The  deed  of  the  14th  of  January,  1804,  operated  as  a  good  and  ^  ^^^  ^ 
valid  execution  of  the  power  given  to  William  Marcus  Jackson  by 
the  marriage  settlement  of  the  22nd  of  June,  1780.  *  *  There  [  io6  ] 
is  nothing  in  either  the  deeds  of  the  18th  of  January,  1804,  or  the 
11th  of  December,  1807,  to  implicate  the  father  in  any  corrupt 
agreement  to  make  the  appointment  in  favour  of  his  son  ;  there  is 
not  a  particle  of  evidence  to  show  the  existence  of  any  such 
agreement:  at  most  the  case  is  one  of  mere  suspicion,  and  it 
is  quite  clear  upon  authority,  that  this  is  neither  a  safe  nor 
a  sufficient  ground  for  this  Court  to  act  upon:  McQueen  v. 
FarquharO).    ♦     ♦     * 

Supposing,  however,  that  your  Lordship  should  be  of  opinion  [  107  ] 
that  the  appointment  cannot  be  supported,  the  case  then  depends 
upon  the  will  of  William  Marcus  Jackson,  of  the  20th  of  October, 
1821.  *  *  It  is  true  that  this  will  does  not  in  terms  profess  to 
be  made  in  exercise  of  the  power ;  but  still  there  is  quite  sufficient 
on  the  face  of  the  instrument  to  induce  the  Court  to  say  that  it  was 
made  in  execution  of  the  power.  The  testator  evidently  intended  to 
dispose  of  the  whole  interest  in  the  lands;  and  as  this  interest 
(regarding  the  will,  quite  irrespective  of  any  of  the  former  instru- 
ments) could  only  pass  by  virtue  of  the  power,  the  testator  must, 
when  making  that  will,  be  considered  as  intending  to  do  the  act,  in 
the  only  manner  in  which  it  could  be  effectually  performed,  *that  [  *J08  ] 
is,  in  execution  of  the  power.  *  *  In  regarding  the  will  as  an 
execution  of  the  power,  it  is  no  objection  that  the  former  execution 
was  invalid.  In  Hervey  v.  Hervey  (2),  Lord  Hardwickb  held  that, 
where  a  power  had  been  defectively  executed,  and  the  parties  after- 
wards executed  it  properly,  the  law  would  look  upon  the  first 
execution  as  null  and  void,  and  that  it  might,  therefore,  be  executed 
over  again. 

Mr.  Richard  Moore,  Mr.  William  Brooke,  and  Mr.  J.  J.  Hardey, 
for  the  defendant,  George  Jackson  : 

This  is  not  a  case  of  mere  suspicion  of  fraud,  but  of  clear  and        [  109  ] 
positive  fraud,  plainly  deducible  from  the  deeds  themselves,  and  the 
circumstances   immediately  connected  with  them.     *     *    Not  a 
particle  of  evidence  has  been  adduced  to  show  either  that  William 
Devereux  Jackson  was  indebted  at  the  time,  or  *that  any  portion  of         -no  j 

(1)  8  U.  B.  212  (11  Ves.  467,  479).  (2;  1  Atk.  J61,  567. 
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Jackson  this  sum  of  1,600Z.  passed  into  his  possession.  Upon  this  point, 
Jackson,  ^i^^  indeed  upon  every  branch  of  the  case,  the  judgment  of  Lord 
Manners,  in  Palmer  v.  Wheeler  (i),  will  be  found  to  express  clearly 
and  fully  the  doctrine  and  principle,  by  which  the  present  case  is  to 
be  governed.  ♦  *  The  appointment  of  1804,  and  the  subsequent 
deed  of  1807,  being  displaced,  the  question  then  arises,  can  the  will 
[  •HI  ]  be  supported  *as  an  execution  of  the  power  ?  In  the  first  place  it 
is  to  be  observed  that  there  is  not  in  the  will  the  most  distant 
allusion  to  the  power ;  and  naturally  enough,  for  the  father  con- 
ceived that  he  had  already  exercised  the  power ;  his  object  by  this 
will  evidently  was  to  dispose  of  the  estate,  which  he  had  acquired 
under  the  former  deed.  He  limited  the  estate  to  trustees,  which  he 
was  not  authorized  to  do,  and  he  conferred  benefits  upon  persons, 
who  were  not  objects  of  the  power.  Taking  the  will  in  the  way  most 
favourable  for  the  plaintiff,  it  is  doubtful  whether  or  not  the  father 
intended  to  exercise  his  power  by  the  will ;  and  if  it  be  doubtful,  the 
will  cannot  be  upheld  as  an  execution.     *     *     * 

Mr.  D.  R,  Kane  appeared  for  the  defendants,  Elizabeth  and 
Maria  Maunsell. 

Mr.  Molyneux,  in  reply. 

Thb  Lord  Chancellor: 

In  this  case  the  bill  is  filed  to  support  a  transaction  which  is 
impeached  by  the  defendant  upon  grounds  which,  in  strictness, 
[  •112  ]  would  have  rendered  it  necessary  for  him  to  have  *filed  a  cross  bill. 
That  defect,  however,  has  been  supplied  by  a  consent  on  the  part 
of  the  plaintiff  to  waive  the  objection  ;  and  I  am  now  at  liberty  to 
consider  the  case  in  the  same  manner  as  if  a  cross  bill  had  been 
filed.  The  original  decree  pronounced  in  this  Court  by  Lord  Plunkbt 
was  reversed,  on  appeal,  by  the  House  of  Lords  (2) ;  and  their  Lord- 
ships being  of  opinion,  that  the  case  was  not  ripe  for  decision  when 
it  came  before  them,  sent  it  back  to  this  Court  with  directions  for 
further  inquiry ;  and  a  reference  having  been  made  to  the  Master, 
in  pursuance  of  that  order,  the  case  now  comes  on  for  further 
directions,  upon  such  evidence  as  the  parties  have  been  enabled  to 
bring  forward. 

It  appears  that  Mr.  Marcus  William  Jackson,  the  settlor  in  the 
settlement  of  the  22nd  of  June,  1780,  which  was  executed  on  the 

(1)  12  R.  R.  GO  (2  Ball  &  B.  18).  (2)  51  R.  R,  190  (7  CI.  &  Fin.  977; 

West,  d7«>). 
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occasion  of  his  marriage,  had  a  certain  power  reserved  to  him  by  Jackson 
that  settlement  of  appointing  the  lands,  which  were  the  subject  of  jackson. 
that  deed,  amongst  the  children  of  the  marriage,  for  any  estate  not 
greater  than  an  estate  in  tail  male.  There  were  two  estates  conveyed 
by  that  deed ;  but  only  one  of  them,  the  estate  of  Moylish,  is  now 
in  question.  Mr.  Jackson  had  several  sons,  and  upon  the  occasion 
of  his  eldest  son  attaining  his  age  of  twenty-one  years,  it  appears 
that  Mr.  William  Marcas  Jackson  executed  an  appointment,  which 
was  valid  at  law,  in  favour  of  the  eldest  son,  William  Devereux 
Jackson,  quasi  in  tail  male.  In  point  of  fact,  therefore,  the  son  took 
no  greater  estate  under  the  appointment  than  he  would  have  taken 
under  the  settlement,  for  the  limitations  in  the  settlement,  in  default 
of  appointment,  were  to  the  first  and  other  sons  qitasi  in  tail  male. 
But  there  was  this  material  difference  between  them,  *that,  when  [  *ii3  ] 
once  the  power  was  executed,  the  estate  which  the  son  obtained  by 
the  exercise  of  it,  was  no  longer  liable  to  be  defeated  ;  whereas  the 
estate,  which  he  derived  under  the  settlement,  might  at  any  moment 
have  been  displaced  by  an  appointment  under  the  power.  I  think, 
therefore,  that  the  circumstance  of  the  two  estates,  that  under  the 
settlement  in  default  of  appointment,  and  that  under  the  appoint- 
ment, being  the  same,  has  no  operation  upon  the  merits  of  this  case ; 
because,  as  the  father  had  a  power  of  selection,  and  might  have  given 
away  the  whole  estate  from  the  eldest  son,  although  he  only  gave 
the  same  estate  as  the  son  would  have  acquired  under  the  settlement, 
he  was  enabled  to  enter  into  arrangements  with  the  eldest  son 
respecting  the  estate,  which,  in  the  view  of  this  Court,  render  the 
appointment  fraudulent  and  void.  I  see  nothing  in  the  circum- 
stances to  distinguish  this  case  from  the  common  case  of  a  power 
of  appointment  vested  in  a  father,  and  a  stipulation  made  by  him 
for  his  own  benefit  in  the  exercise  of  it,  which  this  Court  has  always 
considered  as  a  fraud  upon  the  power.  The  fraud  consists,  not  in 
the  selection  by  the  father  of  one  child  in  preference  to  another,  but 
in  the  arrangement  which  makes  the  appointment,  though  in  form 
to  the  child,  in  effect  an  appointment  to  the  father  himself.  To 
make  such  an  appointment  fraudulent,  it  is  not  necessary  that  it 
should  be  wholly  for  the  benefit  of  the  father,  it  is  enough  that  it  is 
partially  so ;  and  if  it  be  either  wholly  or  partially  in  the  father *s 
favour — if  any  benefit  be  derived  to  the  father  himself  through  the 
instrumentality  of  that  power  of  appointment,  this  Court  holds  that, 
though  in  legal  form  it  is  exercised  in  favour  of  the  son,  it  is  a 
fraudulent  and  void  disposition. 
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jACKflOH  There  was  some  evidence  in  the  caose,  when  it  first  came  ^before 

Jackbon.     this  Court  and  the  Hoase  of  Lords,  bat  that  which  has  been  since 
[*iu]      produced  by  the  inquiry  directed  by  the  House  of  Lords  has  a 
closer  application  to  the  case.    It  appears  that  the  father  was  a 
man  in  embarrassed  circamstances  both  previons  and  down  to  the 
year  1804 ;  that  in  this  latter  year  he  was  indebted  to  the  extent 
of  2,400/.,  secured  by  judgments,  which,  of  course,  affected  only 
his  life  estate,  and  were  not  charges  upon  the  inheritance.    It  is 
clear,  from  the  evidence,  that  the  eldest  son  had  no  certain  pro- 
vision ;  his  means  must  have  been  very  scanty ;  he  was  an  officer 
in  a  militia  regiment,  having  no  property  of  his  own,  and  with 
nothing  upon  which  to  subsist  but  his  pay ;  he  had  but  just  attained 
his  age  of  twenty-one  years,  for  the  deed  of  appointment  bears  date 
the  14th  of  January,  1804,  and  it  appears  that  he  was  of  age  in 
that  year.     At  the  period  of  the  execution  of  this  deed,  therefore, 
the  son  could  scarcely  have  been  indebted ;  there  was  not  time  for 
any  judgments  to  have  been  obtained  against  him  ;  and  any  debts, 
which  he  might  have  contracted  during  his  nonage,  of  course,  could 
not  bind  the  estate.     Under  these  circumstances  this  appointment 
is  made  by  the  father,  in  favour  of  the  son,  by  the  deed  of  the  14th 
of  January,  1804.     This  deed  of  appointment  is  in  a  very  short 
form,  and  appears  to  be  free  from  objection  upon  the  face  of  it. 
This  took  place  on  the  14th   of   January:  on  the   18th  of  the 
same  month  a  second  deed  is  executed  by  the  father  and  son 
respecting  a  portion  of  the  lands  so  appointed.    It  is  admitted  at 
the  Bar  that  both  these  deeds  are  to  be  taken  together,  and  that 
each  forms  a  part  of  the  original  transaction.     By  the  second  deed 
the  father  and  son  renew  a  lease  of  a  portion  of  the  estate,  com- 
prised in  the  deed  of  the  14th  of  January,  at  a  considerable  rent, 
and  for  a  fine  of  1,600Z.     Now,  to  stop  here :  on  the  face  of  this 
*ii5  ]       lease  there  is  no  objection  to  it :  a  father,  ^who  was  tenant  for  life, 
and  his  son  quasi  tenant  in  tail  in  remainder,  either  under  the 
settlement,  or  by  force  of  the  appointment,  join  in  a  lease,  which, 
qiuicunque  via,  was  perfectly  good  at  law.     By  that  lease  a  rent  is 
reserved,  which  would  go,  according  to  the  real  title,  to  the  father 
during  his  life,  and  to  the  son  after  his  death.     The  consideration 
paid  for  that  lease  was  disposed  of  in  this  way  :  by  agreement  with 
the  lessee  (for  he  was  pro  tanto  a  purchaser,  and  was  anxious  to 
protect  the  estate,  which  he  acquired  under  the  lease,  from  any 
incumbrance  which  would  properly  attach  upon  it,  and  all  incum- 
brances binding  the  father  would,  of  course,  bind  the  estate  of  the 
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lessee  daring  the  life  of  the  father)  it  was  arranged,  '*  that  so  Jackson 
much  of  the  aforesaid  sum  of  1,600{.  as  shall  be  adequate  and  jackson. 
sufficient  shall  be  laid  out  and  applied  by  the  said  William  Marcus 
Jackson  and  William  Devereux  Jackson,  their  heirs,  executors, 
administrators,  and  assigns,  first,  towards  paying  off,  satisfying, 
and  discharging  all  the  debts,  by  specialty,  judgment,  or  otherwise, 
affecting  the  estate  of  the  said  William  Marcus  Jackson,"  and  then 
towards  defraying  the  costs  and  expenses  of  renewing  the  lease, 
under  which  the  said  lands  were  held  from  Lord  Shelburne.  Now, 
if  there  was  any  ambiguity  on  the  face  of  this  deed  (which  there 
does  not  appear  to  be),  it  would  have  been  open  to  the  plaintiff  here 
to  have  shown  whether  or  not  there  were  any  debts  of  the  son 
existing  at  that  time.  But  the  covenant  is  express ;  it  is  not  to 
pay  the  debts  generally ;  but  it  is  to  pay  "  the  debts  by  specialty, 
judgment,  or  otherwise,  affecting  the  estate  of  the  said  William 
Marcus  Jackson."  But  again,  how  is  the  fact?  The  evidence  in 
the  cause  shows  that  the  only  judgments  which  affected  the  estate 
were  judgments  against  the  father,  that  the  debts  were  wholly 
incurred  by  the  father,  and  were  payable  exclusively  out  of  his  life 
estate.  This,  therefore,  is  a  *tru8t  to  apply  the  l,600i.,  so  far  as  [  ♦lie 
it  would  extend,  in  paying  the  2,400^,  due  by  the  father  alone, 
upon  judgments  which  did  not  affect  the  estate  of  the  son.  Now 
this  puts  an  end  to  the  case,  as  far  as  the  validity  of  the  appoint- 
ment is  concerned.  It  is  one  of  the  plainest  cases  that  can  be 
conceived :  a  father,  by  one  deed,  appoints  to  his  son  in  fee  tail, 
and  this  is  followed  by  another  deed,  which  is  admitted  to  be  a 
part  of  the  original  arrangement,  by  which  a  portion  of  the  estate 
is  dedicated  to  pay  the  debts  of  the  father.  On  authority,  there- 
fore, and  principle,  it  appears  to  be  perfectly  clear  that  that  was  a 
dealing  by  a  father  for  the  benefit  of  himself  and  not  of  his  son, 
and  is  a  transaction  which  this  Court  could  not  sanction. 

That  this  was  the  true  arrangement  may  be  collected  from  the 
instruments  themselves,  and  not  merely  from  the  evidence  :  but  it 
appears  in  point  of  fact,  that  on  the  5th  of  May,  1804,  all  the  debts 
of  the  father  were  paid  off;  the  l,600i.  was,  therefore,  applied  in 
payment  of  the  debts  of  the  father.  The  appointment  was,  con- 
sequently, a  fraud  in  the  contemplation  of  this  Court,  because  it 
was  an  appointment  to  the  father  himself  for  the  purpose  of  selling 
a  portion  of  the  estate  in  order  to  raise  money  to  pay  his  own  debts. 
I  see  no  answer  which  could  be  given  to  this  in  point  of  law ;  nor 
is  there  anything  in  the  facts  of  the  case  which  leads  to  a  different 
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Jackson  conclusion.  There  is  no  evidence  of  the  son  having  been  embar- 
Jackbon.  rassed  at  the  time,  or  of  the  money  having  been  applied  for  his 
benefit.  There  is  some  vague  evidence,  it  is  true,  but  it  is  not 
entitled  to  any  weight.  One  of  the  plaintiff's  witnesses,  a  brother 
officer,  swears  that  the  money  was  so  applied ;  but  his  recollection 
is  manifestly  erroneous,  for  when  he  says  that  the  son  admitted  to 
[  *117  ]  him,  that  the  1,6002.  was  raised  for  the  payment  of  *his  debts,  he 
states  what  is  directly  contradicted  by  the  deeds  themselves ;  and 
it  would  be  impossible  for  a  court  of  justice  to  attach  any  weight 
to  evidence  of  such  a  character  as  this,  when  opposed  to  deeds  so 
carefully  prepared  as  those,  with  which  we  are  at  present  engaged. 
Supposing,  then,  that  appointment  to  be  void,  the  case  would 
stand  thus :  the  father  would  remain,  as  he  was  before,  tenant  for 
life,  and  the  son  would  be  quasi  tenant  in  tail  in  remainder.  But 
if  the  deed  did  operate  as  a  good  execution  of  the  power,  then, 
subject  to  the  trust  for  raising  the  sum  specified  in  the  second  deed, 
the  son  would  be  tenant  qiicun  in  tail  in  remainder  under  that  deed. 
Then  comes  that  singular  deed  of  1807.  Now,  looking  at  the  deed 
of  the  18th  of  January,  1804,  I  observe  that  there  is  no  receipt 
indorsed  upon  it,  showing  the  payment  of  any  money  to  the  son ; 
there  is  no  evidence  to  show  that  the  father  ever  trusted  the  son,  a 
young  militia  officer,  with  any  portion  of  it,  and  I  think  I  may 
fairly  presume  that  not  one  shilling  of  that  1,6002.  ever  reached  his 
hands.  But  when  we  come  to  the  deed  of  1807  the  case  is  very 
different :  there  we  see  clearly  what  the  consideration  was  between 
the  father  and  son,  when  the  father  is  to  get  back  his  estate.  Up 
to  this  time  the  son's  estate  was  not  taken  away  from  him,  for 
though,  by  the  deed  of  1804,  the  father  got  1,6002.,  yet,  subject  to 
this  sum,  the  estate  belonged  to  the  son.  But  the  deed  of  1807 
purports  to  take  away  the  estate,  which  was  vested  in  the  son  by 
the  appointment,  and  transfer  it  absolutely  to  the  father.  It  is  a 
remarkable  circumstance,  that  though,  upon  the  deed  of  the  18th 
of  January,  1804,  which  purported  to  have  been  executed  for  value, 
no  receipt  for  the  consideration  was  indorsed ;  yet  in  the  case  of 
this  deed  of  1807,  which  purported  to  be  for  a  nominal  considera- 
[  *118  ]  tion,  *  there  are  two  elaborate  receipts  indorsed  upon  the  deed,  each 
solemnly  attested,  and  testifying  the  payment  of  two  sums  of  58. 
to  the  son ;  and  these  sums,  then  expressed  to  be  paid  to  the  son, 
are  the  only  sums  which  appear  by  the  deeds  to  have  ever  reached 
his  hands.  That  deed,  after  shortly  stating  in  the  first  instance 
the  title  of  the  parties,  contains  the  following  singular  recital: 
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"And  whereas  it  being  found  convenient  by  the  said  William  JACKgoK 
Marcus  Jackson,  and  also  by  the  said  William  Devereux  Jackson,  jaokson. 
not  only  for  the  purpose  of  family  settlements,  but  under  certain 
agreements  for  leases  of  the  said  lands  of  Moylish  and  Glonlara, 
entered  into,  and  since  concluded  by  the  said  William  Marcus 
Jackson  and  the  said  William  Devereux  Jackson,  to  certain 
tenants  of  the  said  lands,  who  for  greater  safety  were  advised 
that  the  entails  on  the  said  several  lands  should  be  barred  by 
means  of  the  aforesaid  deeds."  Now  this  is  unintelligible ;  it  is 
impossible  to  make  any  sense  of  it,  and  I  do  not  believe  that  there 
was  any  truth  in  it.  The  recital  then  continues  thus,  "  And  also 
for  the  purpose  of  enabling  the  said  William  Marcus  Jackson  to  pay 
off  several  debts  and  engagements  incurred  by  the  said  William 
Devereux  Jackson ;  and  the  said  William  Marcus  Jackson,  reposing 
the  fullest  confidence  in  his  said  son,  the  said  William  Devereux 
Jackson,  did,  for  the  purposes  aforesaid,  convey  in  manner,  as  in 
the  said  several  deeds  are  expressed,  the  said  several  lands.'*  Now, 
with  all  this,  it  is  manifest  that  the  parties  meant  to  state  the  trans- 
action differently  from  the  way  in  which  it  really  occurred;  for 
where  do  we  find  a  word  in  the  second  deed  of  1804  respecting  the 
son's  debts,  or  any  engagement  on  the  part  of  the  father  to  pay 
them?  Not  only  was  the  1,6002.  mentioned  in  that  deed  insuffi- 
cient for  the  payment  of  the  debts  of  the  father ;  but  there  was  no 
power  given  by  that  deed  to  charge  the  estate  with  any  *Bum  for  the  I  *n9  ] 
payment  of  the  debts  of  the  son.  If,  then,  there  was  no  such  trust 
ever  created,  or  such  a  fund  set  apart,  it  is  not  difficult  to  presume 
that  no  such  payment,  in  point  of  fact,  was  ever  made.  The  deed 
then  proceeds  thus,  "  And  whereas  the  said  William  Devereux 
Jackson,  in  consideration  of  the  said  several  debts  by  the  said  William 
Marcus  Jackson  for  him  paid."  Now  there  is  no  evidence  whatever 
of  any  such  payment  ever  having  been  made.  It  is  clear  that  there 
was  no  previous  trust  for  the  payment  of  these  debts  created ;  there 
is  no  schedule  of  these  debts  attached  to  the  deed  of  1804 ;  there  is 
no  receipt,  as  I  have  already  observed,  indorsed  upon  that  deed ; 
there  is  no  allegation  that  any  sum  of  money  was  ever  paid  to  the 
son,  and  yet  the  son  is  made  to  believe,  by  this  deed  of  1807,  that 
his  father  had,  by  a  previous  deed,  provided  for  payment  of  his,  the 
son's,  debts,  and  they.wish  to  lead  the  son  to  infer  that  the  estate  was 
vested  in  him  upon  some  trust  for  the  father ;  but  in  point  of  fact 
the  only  thing  vested  in  the  son  in  common  with  the  father  was  the 
sum  of  1,600/.    When  the  father  procured  the  son  to  reconvey  the 


204  1848.    CH.  (IE.)     DRUBY,  119—121.  [b.b. 

Jackson      estate,  it  was  clearly  without  consideration ;  it  was,  therefore,  frauda- 

Jackson,  ^^nt  and  void,  connected  as  it  is  with  the  other  circumstances  of  the 
case.  The  deed  of  1807  upon  the  back  of  it  is  called  a  reconvey- 
ance of  Moylish,  which  lands  had,  by  the  deed  of  1804,  been 
appointed  by  the  father  to  the  son,  and  were  then  vested  in 
him.  When,  therefore,  the  parties  called  that  deed  of  1807  a 
reconveyance,  they  let  the  secret  slip  out,  for  that  name  shows  that 
they  considered  the  deed  of  1804  as  an  appointment  to  the  son  in 
trust  for  the  father.  Considering  the  present  suit  as  one  of  a  bill 
and  cross  bill,  I  should  have  no  difficulty  in  declaring  that  the 
appointment  of  1804  was,  in  the  view  of  this  Court,  fraudulent 

[  *120  J  and  void ;  and  that  the  conveyance  of  1807  must  be  ^considered  as 
part  of  the  original  transaction,  and,  as  such,  tainted  with  the  same 
fraud,  and  accordingly  should  direct  both  instruments  to  be  set 
aside.  If  then  that  be  so,  I  need  not  trouble  myself  with  con- 
sidering whether,  supposing  the  appointment  of  1804  to  be  void, 
the  deed  of  1807  could  be  a  good  conveyance  of  the  estate,  which 
the  son  was  entitled  to  under  the  original  settlement  independently 
of  the  appointment  ? 

The  second  question  then  remains,  namely,  what  is  the  operation 
of  the  father's  will  ?  for  at  a  later  period,  in  1821,  he  devised  the 
estate.  Now,  looking  at  all  the  terms  of  that  will,  considering  that 
he  gives  charges  on  the  estate  to  strangers,  and  bestows  upon  the 
objects  of  the  power  larger  estates  than  the  power  warranted; 
believing,  as  I  must  take  it  he  did  believe,  that  his  power  was 
at  an  end,  and  that  he  had  got  a  conveyance  of  the  estate  from 
his  son,  all  these  circumstances  lead  me  to  believe  that  he  must  have 
considered  that  the  power  was  not  in  existence;  and  this  would, 
therefore,  exclude  the  possibility  of  my  attributing  to  him  any 
intention  of  then  executing  it.  If,  therefore,  this  will  were  now  to 
be  held  to  be  an  execution  of  the  power  of  the  testator,  it  would  be 
certainly  contrary  to  the  intention.  But  the  question  would  still 
remain,  did  the  power  remain  capable  of  being  executed?  It  is 
clear,  upon  the  authorities,  that  if  a  man  exercise  a  power  impro- 
perly, so  that  his  execution  of  it  is  void,  and  he  subsequently 
discovers  his  error,  he  may  then  exercise  the  power  in  the  manner 
warranted  by  law.  But  in  the  present  case  there  is  this  difficulty, 
that  the  father  never  retracted ;  he  never  desired  to  impeach  the 
appointment,  nor  ever  disclaimed  it.  In  addition  to  all  this  there 
is  a  further  consideration,  supposing  the  appointment  to  have  failed, 

L  *A2i  J       the  son  was  entitled,  *in  default  of  appointment,  to  an  estate  quasi 
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in  tail,  and  as  such  had  power  to  convey  to  the  tenant  for  life,  and  Jackson 
actually  did  convey  the  whole  estate  to  him.  The  question  then  jackson. 
arises,  whether  the  union  of  the  two  estates,  the  life  estate  and  the 
estate  in  remainder,  in  the  father,  did  not  put  an  end  to  the  power  ? 
Here,  then,  are  several  points  of  considerable  difficulty:  was  the 
power  capable  of  being  exercised  after  the  father  had  once  exercised 
it,  acted  on  the  appointment,  procured  a  conveyance  from  the  son 
of  the  estate,  and  remained  as  owner  of  the  estate  during  his  whole 
life  ?  It  would  be  difficul  t,  I  think,  to  say  that  the  power  remained 
capable  of  execution  :  and  if  it  did  so  remain,  it  would  be  still  more 
difficult  to  establish  that  the  will  was  an  execution  of  the  power,  for 
by  the  will  charges  are  given  to  strangers,  and  if  those  charges  are 
held  to  be  void,  it  would  seem  to  be  somewhat  difficult  to  hold  that 
the  other  dispositions  of  the  will  were  good.  But,  even  if  all  these 
difficulties  could  be  surmounted,  the  question  would  still  remain, 
how  far  the  power  was  affected  by  the  union  of  the  two  estates.  As 
to  the  question  of  remedying  the  excessive  execution  of  the  power, 
supposing  the  will  to  be  an  execution  of  it,  it  is  one  of  very  great 
importance,  with  reference  to  the  relation,  in  which  the  parties  stood 
towards  each  other  ;  and  it  has  only  been  alluded  to  in  the  argument 
at  the  Bar.  Upon  this  second  question  the  difficulties  are  very 
great.  My  strong  impression  is  that  the  will  in  this  case  cannot  be 
considered  as  a  good  execution  of  the  power.  If,  however,  the  parties 
think  it  can  be  maintained,  I  will  allow  this  question  to  be  again 
argued  by  one  counsel  on  each  side. 

The  Solicitor 'General  having  declined  to  argue  the  question 
on  behalf  of  the  plaintiff : 

The  Lord  Chancellor  proceeded  to  say  :  Then  it  only  remains  for        [  122  ] 
me  to  declare  that  I  consider  the  deeds  of  1804  and  1807  to  be 
fraudulent  and  void,  and  that,  therefore,  the  plaintiff's  bill  must  be 
dismissed ;  but  it  is  not  a  case  for  costs. 


TENNENT  v.   TENNENT.  i848. 

(Drury,  161—174  ;  on  appeal,  1  J.  &  Lat.  379—390 ;  S.  C.  7  Ir.  Eq.  R.  361.)  ^'^^. 

A  testator,  who  was  seised  in  fee  of  three  estates,  devised  one  of  them,  ^'^  Edward 

called  the  Tempo  estate,  to  his  daughter,  Letitia,  for  life,  with  remainder  t  q^^ 

to  her  issue  in  tail,  and  in  default  of  such  issue,  to  his  nephew,  Hobert  r  .  *  '-. 
James,  for  life,  with  remainder  to  his  issue  in  tail,  with  several  remainders 
over ;  but  leaving  the  ultimate  reversion  in  fee  undisposed  of.    He  then 
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Tbknekt  devised  the  two  remaining  estates  to  his  other  daughters  in  strict  settle- 

r.  ment,  but  made  no  disposition  of  the  ultimate  reversions  in  fee.     The 

Tbnnent.  testator  was  also  seised  of  divers  freehold  lands,  and  was  possessed  of 

considerable  personal  property ;  and  after  devising  various  parts  of  his 
freehold  lands  to  different  persons,  and  bequeathing  some  pecuniary 
legacies,  he  concluded  with  these  words:  **  I  leave  and  bequeath  the  rest, 
residue,  and  remainder  of  my  properties,  both  freehold  and  personal,  of 
whatsoever  nature  and  kind  I  may  die  possessed  of,  to  my  brother  Bobert ; 
and  if  my  said  brother  Bobert  &hall  survive  me,  I  request  and  desire  that 
he  shall  convert  all  the  personal  property  into  fee  simple  property,  and  at 
his  decease  leave  the  same  entailed  on  his  son,  Bobert  James,  in  the  same 
manner  as  I  have  myself  entailed  the  Tempo  estate." 

Held,  that  the  freehold  estates^,  which  passed  under  the  residuary  devise, 
as  well  as  the  residuary  personal  property,  were  within  the  trust  to  entail 
contained  in  the  residuary  devise. 

Held  also,  that  this  trust  was  to  be  executed  by  giving  a  life  estate  to 
Bobert  James,  with  remainder  to  his  sons  and  daughtt^rs  in  tail,  according 
to  the  limitations  of  the  Tempo  estate. 

William  Tbknekt,  being  seised  in  fee  of  certain  estates  called  the 
Tempo,  Sligo,  and  Ballycastle  estates ;  and  being  also  seised  qtuisi 
in  fee  of  other  estates,  held  under  leases  for  lives  containing  cove- 
nants for  the  perpetual  renewal  thereof ;  and  being  also  possessed 
of  a  large  personal  estate  ;  by  his  will,  which  bore  date  the  29th  of 
September,  1827,  devised  and  bequeathed  to  his  brother,  Robert 
Tennent,  his  three  daughters,  Jane  Tennent,  Isabella  Tennent,  and 
Letitia  Tennent,  and  his  friend,  James  Thomson,  their  heirs, 
executors,  administrators,  and  assigns,  all  his  real  and  freehold 
estates,  and  all  the  property,  both  real  and  personal,  of  which  he 
should  be  possessed  or  entitled  to  at  the  time  of  his  decease,  of 
whatsoever  sort  or  kind  the  same,  or  any  part  thereof,  might  be,  in 
trust  that  the  said  trustees,  their  heirs  and  assigns,  should  pay  to, 
or  otherwise  permit,  his  said  daughter  Letitia  Tennent,  to  receive 
the  rents,  issues,  and  profits  of  the  Tempo  estate  until  her  marriage, 
and  from  and  after  her  marriage,  in  case  she  and  her  then,  and  any 
[  ^162  J  future  husband  she  might  have,  *should  take  and  use  the  surname 
of  Tennent  only,  and  not  otherwise,  then  in  trust  to  pay  to  her,  or 
otherwise  permit  and  suffer  her  to  receive  the  rents,  issues,  and 
profits  of  the  said  estate,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  the  decease  of  his  said  daughter,  then  in 
trust  for  the  first  and  other  sons  of  the  body  of  his  said  daughter, 
Letitia,  and  the  heirs  of  the  body  of  such  first  or  other  sons,  he 
and  they  taking  and  using  the  surname  of  Tennent  only,  and  not 
otherwise  :  and  in  default  of  such  issue,  in  trust  for  all  and  every 
the  daughters  of  the  body  of  his  said  daughter,  Letitia,  equally  to 
be  divided  amongst  them,  if  more  than  (Hie,  as  tenants  in  common 
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in  tail ;  and  if  there  should  be  but  one  such  daughter,  then  in  trust  Tennbnt 
for  such  only  daughter,  and  the  heirs  of  her  body ;  such  daughters  tknnbnt. 
or  daughter,  as  the  case  might  be,  and  their  and  her  issue  respec- 
tively taking  and  using  the  surname  of  Tennent  only.  And  in 
default  of  such  issue,  then  in  trust  for  his  nephew,  Robert  James 
Tennent,  for  and  during  the  term  of  his  life,  and  after  his  decease, 
in  trust  for  the  first  and  other  sons  of  the  body  of  the  said  Robert 
James  Tennent,  severally  and  successively,  and  the  heirs  of  his  and 
their  body  and  bodies  ;  and  in  default  of  such  issue,  in  trust  for  all 
and  every  the  daughters  of  the  body  of  his  said  nephew,  Robert 
James  Tennent,  equally  to  be  divided  amongst  them,  as  tenants  in 
common  in  tail ;  and  if  there  should  be  but  one  such  daughter,  then 
in  trust  for  such  only  daughter,  and  the  heirs  of  her  body,  such 
daughter  or  daughters  as  the  case  might  be,  and  their  and  her 
issue  respectively,  taking  and  using  the  surname  of  Tennent  only. 
And  in  default  of  such  issue,  then  in  trust  for  his  daughter,  Jane 
Tennent,  until  her  marriage,  and  from  and  after  her  marriage,  and 
in  case  she  and  her  then,  and  any  future  husband  she  might  have, 
should  take  and  use  the  surname  of  Tennent  only,  in  trust  for  his 
said  daughter,  ^Jane  Tennent,  for  her  life,  and  from  and  after  her  [  *163  ] 
decease,  in  trust  for  the  first  and  other  sons  of  the  body  of  the  said 
Jane  Tennent,  severally  and  successively,  and  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons,  he  and  they  respec- 
tively taking  and  using  the  surname  of  Tennent  only ;  and  in 
default  of  such  issue,  in  trust  for  all  and  every  the  daughter  and 
daughters  of  the  body  of  his  said  daughter,  Jane  Tennent,  equally 
to  be  divided  amongst  them,  if  more  than  one,  as  tenants  in  com- 
mon in  tail ;  and  if  there  should  be  but  one  such  daughter,  then  in 
trust  for  such  only  daughter,  and  the  heirs  of  her  body  ;  such 
daughters  or  daughter,  as  the  case  might  be,  and  their  and  her 
issue  respectively  taking  and  using  the  surname  of  Tennent  only. 
And  in  default  of  such  issue,  then  in  trust  for  his  daughter,  Isabella 
Tennent,  until  her  marriage,  and  from  and  after  her  marriage,  and 
in  case  she  and  her  then,  and  any  future  husband  she  might  have, 
should  take  and  use  the  sm-name  of  Tennent  only,  and  not  other- 
wise, in  trust  for  his  said  daughter,  Isabella  Tennent,  for  her  life, 
and  from  and  after  her  decease,  in  trust  for  the  first  and  other  sons 
of  the  body  of  the  said  Isabella  Tennent,  severally  and  successively, 
and  the  heirs  of  the  body  and  bodies  of  such  son  and  sons;  he  and 
they  respectively  taking  and  using  the  surname  of  Tennent  only  ; 
and  in  default  of  such  issue,  in  trust  for  all  and  every  the  daughters 
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TiENNENT      of  the  body  of  his  said  daughter  Isabella  Tennent,  equally  to  be 
Tknubnt.     divided  between  them,  if  more  than  one,  as  tenants  in  common  in 
tail ;  and  if  there  should  be  but  one  such  daughter,  then  in  trust 
for  such  only  daughter  and  the  heirs  of  her  body,  such  daughter  or 
daughters  as  the  case  might  be,  and  their  and  her  issue  respec- 
tively, taking  and  using  the  surname  of  Tennent  only.  The  testator 
[  'i^*  ]      by  his  will  directed,  that  the  *trustees  for  the  time  being  should 
have  full  power  and  authority,  with  the  consent  of  the  person  who, 
under  the  limitations  of  the  will,  would  be  entitled  to  the  rents  and 
profits  of  the  Tempo  estate,  to  make  leases  thereof,  for  any  period 
not  exceeding  three  lives,  and  thirty-one  years,  concurrent,  at  the 
fairest  annual  value  that  could  be  got  for  same  respectively,  and 
without  fine.     And  the  said  testator  further  declared    that  the 
taking  the  name  of  Tennent  should  be  considered  and  understood 
as  a  condition  precedent ;  and  that  the  respective   estates  and 
interests  by  the  said  will  devised  should  not  vest  in  the  devisees,  or 
take  e£fect,  unless  he,  she,  or  they  respectively  should  take  and  use 
such  name  or  names ;   but  that  in  the  event  of  any  of  the  said 
devisees  refusing  to  take  and  use  such  name,  the  said  trustees 
should  hold  the  said  lands  respectively  in  trust  for  the  person  or 
persons  who,   under  the  limitations  of  the  will,  would  be  next 
entitled  in  remainder  to  said  lands,  in  case  the  person  or  persons  so 
refusing  to  take  and  use  such  name  or  names  was  or  were  then  dead. 
The  testator  then  declared  the  trusts  of  the  Sligo  estate,  which 
were  to  his  said  daughter,  Jane  Tennent,  and  her  issue,  in  strict 
settlement,  in  the  same  manner  as  he  had  previously  limited  the 
Tempo  estate  to  his  daughter,  Letitia,  and  her  issue,  with  like 
limitations,  in  default  of  such  issue,  to  his  said  daughter,  Isabella 
Tennent.    And  he  limited  in  like  manner  his  estate  at  Ballycastle 
to  his  daughter,  Isabella  Tennent,  and  her  issue,   with   similar 
limitations,  in  default  of  issue,  to  his  daughter,  Theresa  Tennent, 
and  her  issue ;  and  after  making  various  dispositions  of  certain  other 
estates,  which  he  held  under  freehold  leases,  some  of  which  he 
devised  absolutely,  some  in  tail,  some  for  life,  with  remainders 
[  *166  ]       *over ;  and  after  having   made  provision  for  his  other  children, 
and  bequeathed  some  pecuniary  legacies,  the  testator  concluded  in 
the  following  words : 

^'  I  leave  and  bequeath  the  rest,  residue,  and  remainder  of  my 
properties,  both  freehold  and  personal,  of  whatsoever  nature  and 
kind  I  may  die  possessed  of,  to  my  brother,  Robert  Tennent ;  and 
if  my  said  brother,  Robert  Tennent,  shall  survive  me,  I  request  and 
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desire  that  he  shall  convert  all  the  personal  property  into  fee     Tbnnent 
simple  property,  and  at  his  decease  leave  the  same  entailed  on  his     Tbnnbnt. 
son,  Robert  James  Tennent,  in  the  same  manner  as  I  have  myself 
entailed  the  Tempo  estate." 

The  testator  departed  this  life  on  the  20th  of  July,  1882,  without 
having  in  any  manner  revoked  or  altered  said  will.  Robert 
Tennent,  the  brother  of  the  testator,  survived  him,  and  died  shortly 
afterwards,  leaving  Robert  James  Tennent  (one  of  the  defendants  in 
the  cause)  his  eldest  son  and  heir-at-law.  Robert  James  Tennent 
had  issue  Robert  Tennent  (also  a  defendant)  his  eldest  son  and 
heir-at-law,  and  who,  at  the  time  of  the  hearing  of  the  cause,  was 
a  minor. 

In  the  year  1883,  the  bill  in  the  present  cause  was  filed  by 
James  Tennent,  who  had  intermarried  with  the  testator's  daughter, 
Isabella,  to  carry  the  trusts  of  the  will  into  execution,  and  ascertain 
the  rights  of  the  several  parties  claiming  interests  thereunder. 

On  the  27th  of  June,  1885,  a  decree  was  pronounced,  whereby, 
among  other  matters,  it  was  directed  that  the  Master  should  take 
an  account  of  the  real  and  personal  estate  of  the  testator,  and 
should  also  ascertain  the  clear  *residue  of  the  testator's  personal  t  *^^^  3 
estate.  And  the  question  as  to  the  settlement  of  the  residuary,  real, 
and  personal  estate  was  reserved  until  the  return  of  the  report  (i). 

On  the  26th  of  July,  1848,  the  Master  made  his  report,  and 
the  cause  now  came  on  to  be  heard  upon  this  report,  and  for  further 
directions. 

Mr.  Moore  and  Mr.  Oibson  for  Robert  James  Tennent.     ♦     *     * 

Mr.  Nelson  for  Robert  Tennent,  the  minor.     *     ♦    *  [  167  ] 

Warren,  Serjt.,  for  James  Emerson  Tennent,  and  Letitia,  his       [  i69  ] 
wife,  who  was  the  heiress-at-law  of  the  testator.     ♦     *     ♦ 

Mr.  Pigot  and  Mr.  McDonnell  for  the  plaintiff. 

The  Lord  Chancellor: 

In  this  case  the  testator  appears  to  have  had  several  estates, 
some  of  which  he  devised,  in  strict  settlement,  to  his  three  daughters, 
Letitia,  Jane,  and  Isabella.  In  settling  the  Tempo  estate,  after  the 
limitations  in  favour  of  his  daughter  Letitia,  and  her  issue,  he 
introduced  a  limitation  to  his  nephew,  Robert  James  Tennent,  and 
(1)  Tennetit  v.  Tennent,  Lloyd  &  G.  Cos.  temp.  Plunket,  616. 
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Tenkbnt  bis  issue  male,  before  tbe  limitations  of  tbat  estate  in  favour  of  his 
Tennekt.  daugbters,  Jane  and  Isabella.  Tbe  testator  tben  settled  other 
portions  of  bis  property  upon  bis  two  daughters,  Jane  and  Isabella. 
These  estates  are  devised  to  them  in  strict  settlement ;  but  after  tbe 
limitations  of  tbe  two  latter  properties  to  these  daughters,  there  is 
not  any  gift  in  favour  of  Robert  James  Tennent,  such  as  is  found 
among  tbe  limitations  of  the  Tempo  estate.  It  appears  tbat  of  all 
[  *170  ]  these  properties  tbe  ^testator  left  the  reversion  in  fee  undisposed 
of ;  and  tben,  at  the  conclusion  of  bis  will  is  tbe  clause  which  has 
given  rise  to  tbe  questions  discussed  at  the  Bar :  ''  I  leave  and 
bequeath  tbe  rest,  residue,  and  remainder  of  my  properties,  both 
freehold  and  personal,  of  whatsoever  nature  and  kind  I  may  die 
possessed  of,  to  my  brother,  Robert  Tennent;  and  if  my  said 
brother,  Robert  Tennent,  shall  survive  me,  I  request  and  desire 
tbat  he  shall  convert  all  the  personal  property  into  fee  simple 
property,  and,  at  his  decease  leave  tbe  same  entailed  on  his  son, 
Robert  James  Tennent,  in  the  same  manner  as  I  have  myself 
entailed  tbe  Tempo  estate." 

Now,  tbe  first  question  which  has  been  raised  is,  what  passed  by 
the  words  of  this  residuary  devise.  It  is  said  that  the  testator  was 
seised  of  freehold  estates  of  very  considerable  value,  tbe  reversions 
in  fee  of  which  were  undisposed  of  by  any  previous  clause  in  the 
will.  I  am  very  clearly  of  opinion  that  all  these  reversions  passed 
by  this  residuary  clause.  The  words  are  sufficiently  extensive,  *'  I 
leave  and  bequeath  the  rest,  residue,  and  remainder  of  my  properties, 
both  freehold  and  personal,  of  whatsoever  nature  and  kind  I  may 
die  possessed  of."  Tbe  testator  here  collects  everything,  which  he 
bad  previously  omitted,  and  supplies  the  defect  by  this  one  general 
gift  of  everything  not  before  disposed  of.  There  are  tben  directions 
given  to  bis  brother,  Robert  Tennent,  to  convert  all  the  personal 
property  into  fee  simple  property,  and  he  directs  him  at  his  decease 
to  leave  tbe  same  entailed  on  bis  son,  Robert  James  Tennent,  in 
tbe  same  manner  as  tbe  testator  bad  himself  entailed  the  Tempo 
estate.  It  is  said  tbat,  grammatically  speaking,  tbe  word  "  same  " 
refers  only  to  tbe  personal  property,  and  that  tbe  entail,  which  the 
testator  has  directed,  only  refers  to  a  settlement  of  the  personalty. 
[  •171  ]  But,  grammatically  speaking,  the  *word  *'  same"  only  applies  to 
the  fee  simple  property,  wbicn  is  tbe  last  antecedent. 

Now  observe  what  a  singular  intention  I  am  called  on  by  this 
construction  to  ascribe  to  tbe  testator :  that,  having  given  all  tbe 
residue  of  bis  property,  both  real  and  personal,  to  one  individual. 
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he  should  leave  him  to  enjoy  the  real  estate  unlimited  and  without     Tennknt 

any  restriction ;  and  in  the  next  sentence,  should  direct  this  very     temnbnt. 

person  to  convert  the  personal  estate  into  real,  and  impose  on  it, 

thus  converted,  restrictions  and  limitations  which  he  did  not  think 

proper  to  introduce  when  disposing  of  his  own  real  estate.    A 

testator  has  real  estates,  which  he  has  power  to  dispose  of  absolutely. 

He  is  also  possessed  of  personalty  to  a  large  amount.    The  latter 

he  directs  to  be  converted  into  fee  simple  property.    He  wishes  it 

to  obtain  the  character  of  real  estate,  and  to  preserve  it  as  such,  he 

directo  it  to  be  entailed.    But  the  former,  which  is  already  real 

eatato,  he  gives,  absolutely  and  free  from  any  restriction,  to  the 

very  person  to  whom  he  had  bequeathed  the  personal  estate.    This 

would  certainly  be  a  strange  disposition,  and  it  would  require  clear 

expressions  to  show  that  such  was  the  testator's  intention. .  I  am 

very   clearly  of  opinion  that  this  testetor  had  no  such  intention ; 

but  that,  on  the  contrary,  the  object  he  had  in  view  was  to  settle 

both  descriptions  of  property ;  and  the  question  which  I  have  now 

to  consider  is,  are  the  words  sufficient  for  that  purpose,  for  I  cannot 

act  upon  mere  conjecture.    I  think  that  the  fair  meaning  of  the 

clause  is  this :  I  give  to  my  brother  the  residue  of  all  my  properties, 

both  real  and  personal,  and  I  desire  him  to  convert  the  latter  into 

real  estate,  so  that  all  may  form  the  same  subject,  as  well  that 

which  has  been  devised,  as  that  which  is  to  be  purchased  ;  and  at 

his  decease  he  is  to  leave  the  same,  that  is  the  whole,  ^entailed  on      [  *172  ] 

his  son,  in  the  same  manner  as  I  have  myself  entailed  the  Tempo    * 

estate.    The  difficulty  appears  to  arise  from  the  circumstance  of 

this  residue  being  composed  of  different  descriptions  of  property. 

But  where  is  the  difference  between  the  two  classes  of  property  ? 

None  such  existe  in  point  of  law.     The  testator  has  directed  his 

personal  estate  to  be  converted  into  fee  simple  property.    That 

conversion  takes  place,  in  the  eye  of  this  Court,  the  very  instant  the 

testator  dies.    The  property  then  directed  to  be  converted  ceases  to 

be  personal  estate ;  it  is  clothed  with  all  the  characteristics  of  real 

estate,  and  goes  according  to  the  Umitations  of  such  property.  This 

real  estete,  then,  which  it  all  is  in  the  contemplation  of  the  law,  the 

testator  directs  to  be  entailed  in  the  manner  pointed  out  in  the 

clause.     I  do  not  mean  to  say  that  the  words  are  not  difficult  to 

contend  with  ;  but  I  have  not  the  slightest  doubt  that  the  intention 

of  the  testator  was  to  include  both  descriptions  of  property ;  and  I 

am  of  opinion  that  the  words  are  sufficient  for  that  purpose. 

Then  arises  the  question,  what  is  the  extent  of  the  gift  ?    In 

14—2 
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Tknnent  what  manner  is  this  property  to  be  entailed  ?  Now,  the  terms  of 
tennent.  the  will  are  that  Bobert  Tennent  shall,  at  his  decease,  leave  the 
property  entailed  on  his  son,  Bobert  James  Tennent,  in  the  same 
manner  as  the  testator  had  himself  entailed  the  Tempo  estate.  On 
the  one  side,  it  is  said,  that,  according  to  the  true  construction  of 
this  clause,  the  Court  must  give  an  estate  for  life  to  Bobert  James 
Tennent ;  while,  on  the  other  side,  it  is  insisted  that  the  Court  will 
more  effectually  carry  out  the  testator's  intention  by  holding  this  to 
be  an  estate  tail  in  Bobert  James  Tennent.  It  would  be  idle  to 
discuss  all  the  cases  which  have  been  decided  on  this  subject.  The 
words  are  to  be  taken  in  a  popular  sense,  implying  a  settlement  of 
[  ♦ITS  ]  the  estate.  No  doubt,  in  their  *common  acceptation,  these  words 
would  imply  a  strict  settlement,  and  contain  as  full  and  sufficient  a 
description  as  if  the  testator  had  gone  on  to  direct  that  the  property 
should  be  settled  to  the  use  of  Bobert  James  Tennent  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to  his 
daughters,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  them.  But  here  the  testator  has  told  me  that  this 
property  is  to  be  entailed  in  the  same  manner  as  he  had  himself 
entailed  the  Tempo  estate.  This,  then,  at  once,  informs  me,  in 
what  manner  the  settlement  is  to  be  made,  for  the  Tempo  estate  is 
limited  to  Bobert  James  Tennent  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail.  How,  then,  is.it  possible  for  me  to 
give  an  estate  tail  in  this  residuary  property  to  Bobert  James 
Tennent  ?  If  I  were  to  do  so,  I  should  do  what  the  testator  has  not 
expressed.  I  should  entail  this  property  in  a  different  manner 
from  that  in  which  the  testator  has  himself  entailed  the  Tempo 
estate.  But  if  I  give  it  to  Bobert  James  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainder  to  his  daughters, 
which  will  exhaust  the  whole  line  of  issue,  I  do  literally  what  the 
testator  has  himself  done.  By  this  construction  I  satisfy  the  words 
of  the  gift,  and  accomplish  everything  which  the  testator  intended 
to  effect.  On  this  part  of  the  case  I  entertain  no  doubt.  But  there 
does  still  remain  a  question  of  very  considerable  difficulty :  how  far 
am  I  to  carry  on  the  limitations  ?  Is  the  settlement,  which  I  am 
now  to  direct,  to  embrace  all  the  subsequent  limitations,  which  the 
testator  has  thought  fit  to  introduce  in  the  devise  of  the  Tempo 
estate?  It  seems  to  be  conceded,  that  I  must  begin  at  Bobert 
James  Tennent,  and  that  the  estate  is  not  to  be  settled  upon  any  of 
those  limitations  which  preceded  those  to  Bobert  James  Tennent. 
Now,  if  this  were  the  simple  case  of  a  gift  of  ^the  Tempo  estate  to 
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Robert  *Jame8  Tennent  for  life,  with  remainder  to  his  first  and  Tennent 
other  sons  in  tail,  and  that  the  ultimate  gifts  were  the  same  as  in  tennent. 
the  present  devise,  I  am  not  prepared  to  say,  that  the  reference  to  [  *174  j 
this  preceding  limitation  would  not  extend  to  the  whole  line  of 
limitations,  and  be  sufficient  to  include  all  the  subsequent 
remainders  over.  But  the  distinction  here  is,  that  the  gift  to 
Robert  James  Tennent  is  one  taken  out  of  the  middle  of  a  line  of 
limitations.  There  is  not  the  same  difficulty  in  including  those 
which  follow,  as  there  is  in  adopting  those  which  precede  the 
limitation  to  Robert  James.  But  still,  if  I  were  not  at  liberty  to 
take  any  of  those  which  precede  the  limitation  of  the  Tempo  estate 
to  Robert  James,  it  appears  to  me  that  I  am  bound  to  exclude  those 
which  follow,  and  confine  the  disposition  to  those  connected  with 
him  and  his  issue.  The  case  in  this  respect  stands  by  itself ;  there 
is  considerable  difficulty  in  it,  but  I  am  of  opinion  that  this  is  the 
soundest  construction.  I  shall  therefore  declare  that  the  whole  of 
the  real  and  personal  estate,  which  passed  under  the  words  of  the 
residuary  clause  to  Robert  Tennent,  is  to  be  settled  upon  Robert 
James  Tennent  for  life,  with  remainder  to  his  sons  and  daughters 
according  to  the  limitations  of  the  Tempo  estate.  The  reversion 
and  remainder  in  fee  (for  there  will  be  a  reversion  in  the  one  and  a 
remainder  in  the  other  description  of  property),  expectant  on  these 
estates,  will  belong  to  the  heir-at-law  at  the  time  of  the  testator's 
death. 

The  cause  was  subsequently  reheard  upon  the  petition  of 
Robert  James  Tennent,  but  the  decree  was  affirmed  [by  the  Lord 
Chancellor,  as  reported  in  1  J.  &  Lat.  879,  where  his  Lordship, 
after  reviewing  the  fluctuations  of  authority  upon  the  point,  said 
(p.  889)  0 

It  is  now  settled  that  a  reversion  in  fee  will  pass  under  a  general  [i  J.  &  Lat. 
devise,  unless  a  clear  intention  to  exclude  it  be  shown  though  ^^^^ 
it  is  limited  in  part  to  the  same  uses  to  which  the  particular  estate 
(if  I  may  so  call  it)  is  already  dedicated.  Therefore,  even  if  this 
case  were  of  that  description,  I  should  have  been  of  opinion  that 
there  was  nothing  to  prevent  the  reversion  from  passing :  but  this 
reversion  is  of  a  different  nature ;  the  testator  had  no  reversion  in 
him  at  the  time  of  making  his  will ;  what  we  have  to  deal  with  is 
a  residue  remaining  undisposed  of  by  the  prior  dispositions  of 
the  will.  It  is  clear  that  whatever  has  not  been  disposed  of  by  the 
prior  dispositions  passes  by  the  residuary  devise,  as  well  of  realty 
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tenkknt  as  personalty,  unless  there  be  a  manifest  intention  to  the  contrary, 
Tennent.  expressed  or  implied  on  the  face  of  the  will ;  and  though  from  the 
nature  of  the  limitations  created  by  this  residuary  devise,  it  is  not 
possible  to  suppose  that  the  testator  adverted  to  the  fact  that  he 
could  not  dispose  of  this  particular  reversion  in  the  mode  he 
purported  to  dispose  of  the  residue  generally,  yet  that  circum- 
stance is  not,  in  my  opinion,  a  clear  indication  of  an  intention  that 
nothing  but  the  real  estate  to  be  purchased  with  the  personalty  was 
intended  to  be  entailed. 

The  first  gift  in  the  will  is,  of  all  the  testator's  property  to  his 
trustees  and  their  heirs,  so  as  to  vest  the  legal  fee  in  them:  and  the 
residuary  devise  of  all  his  real  and  personal  property,  is  a  disposi- 
tion of  everything  not  before  disposed  of.  As  to  the  reversion  of 
the  Tempo  estate  that  devise  is  of  course  inoperative,  and  even 
after  this  residuary  devise,  there  is  the  reversion  in  fee  of  that 
estate  undisposed  of,  which  will  descend  to  the  heir-at-law.  But 
though  the  intention  were  clear  to  exclude  the  reversion  to  the 
Tempo  estate  from  the  operation  of  the  residuary  devise,  why  am 
I  to  exclude  all  the  other  properties  from  it  ?  It  will  be  said  that 
this  is  not  contended  for;  that  it  is  admitted  all  did  pass  by  the 
residuary  devise,  but  not  bound  by  the  direction  to  entail  it  on  his 
nephew  and  his  issue :  but  I  have  disposed  of  that  question  on  the 
words  of  the  will  and  the  intention  of  the  testator,  provided  there  be 
nothing  in  the  argument,  to  which  I  have  given  my  best  attention. 
I  see  no  reason  to  alter  the  opinion  I  formerly  expressed.  Indeed, 
I  am  bound  to  say  that  the  more  I  consider  the  case,  the  more 
satisfied  I  am  that  my  first  impression  was  correct.  The  petition 
must  therefore  be  dismissed;  but  without  costs,  because  of  the 
difficulty  of  the  question. 


1843. 
Dfc.  2,  4,  5. 

Sir  Edward 

SnODEN, 

L.C. 
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BRINKLEY  v.  HANN. 

(Drury,  175—196.) 

Specific  performance  of  an  agreement  for  sale  decreed,  though  the 
contract  was  entered  into  while  the  vendor  was  in  prison. 

The  Court  is  .bound  to  examine  carefully  into  a  contract  entered  into 
with  a  party  who  is  in  gaol,  and  to  see  that  no  undue  advantage  has  been 
taken  of  his  position  :  but  it  is  not  true,  as  a  general  proposition,  that  a  man 
in  insolvent  circumstances,  and  in  prison,  cannot  sell  his  property. 

[This  was  a  purchaser's  suit  for  specific  performance  of  a  contract 
for  the  sale  of  land  by  a  vendor  who  was  in  a  debtors'  prison  when 
the  contract  was  originally  signed. 
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The  vendor  obtained  bis  release  from  prison  by  means  of  an 
advance  made  by  the  purchaser ;  and  the  contract  was  subse- 
quently renewed  and  confirmed  at  a  meeting  of  both  vendor  and 
purchaser,  at  which  the  vendor's  solicitor  was  present.  The  Lord 
Chanoellob  was  of  opinion  that  the  price  offered  was  a  fair  price, 
and  that  the  purchaser  had  not  exercised  any  pressure  on  the 
vendor ;  and  his  Lordship  expressed  his  opinion  (p.  190)  that  '^no 
contract  was  ever  executed  with  greater  fairness  on  the  part  of  a 
plaintiff  or  greater  deliberation  on  the  part  of  a  defendant." 

The  following  passage  from  the  Lord  Ghakcellor's  judgment 
(p.  187)  is  occasionally  referred  to,  and  may  therefore  be  usefully 
retained  here. — 0.  A.  S.] 

If,  as  a  general  proposition,  this  Court  were  to  hold  that  a  [  187  ] 
man  in  insolvent  circumstances,  and  in  gaol,  could  not  sell  his 
property,  it  would  follow  that  a  person  so  circumstanced  might 
remain  in  prison,  without  relief  from  his  own  means,  because 
the  Court  was  so  mindful  of  his  interests  as  not  to  permit  him 
to  convert  his  property  into  money,  in  order  to  procure  his  own 
release.  I  disclaim  any  such  jurisdiction,  though  I  agree  that  the 
Court  will  carefully  examine  into  contracts  entered  into  with  a 
party,  who  is  in  gaol.  I  am  bound  to  see  that  no  undue  advantage 
has  been  taken  of  the  position  of  such  a  party,  and  that  the  trans- 
action itself  is  one  which  can  bear  the  full  light  of  day. 


HILL  V.  BROWNE.  i844. 

Feb  12 
(Drury,  426—438;  S.  C.  6  Ir.  Eq.  E.  403.)  _  ' 

A  tenant  for  life  of  a  leasehold  estate  purchased  a  mortgage  afPecting  the 
inheritance,  and  assigned  the  mortgage  to  the  plaintifP  as  a  security  for 
moneys  advanced.  The  head  rent  of  the  property  having  faUen  into  arrear,  r  426  1 
the  plaintiff,  at  the  instance  of  the  tenant  for  life,  paid  what  was  required 
to  preserve  the  interest] from  being  evicted;  and  subsequently,  upon  the 
accruing  of  another  arrear  of  head  rent,  made  a  further  advance  for  the 
same  purpose. 

Held,  that  the  plaintiff,  in  respect  of  such  payments,  was  to  be  regarded 
as  a  salvage  creditor,  and  entitled  as  such  to  the  first  charge  upon  the 
estate. 

SembU,  a  tenant  for  life  buying  up  an  incumbrance  affecting  the 
inheritance,  is  not  entitled  to  have  credit  against  the  inheritance  for  any 
greater  amount  than  he  actually  paid. 

Patrick  Dakcy  being  seised  quasi  in  fee  of  the  lands  of  Gorbally, 
in  the  county  pf  Galway,  under  a  lease  of  the  27th  of  March,  1808, 
for  the  term  of  three  lives,  with  covenant  for  perpetual  renewal. 
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Hill  by  indenture  of  mortgage,  bearing  date  the  18th  of  June,  1807, 
Bbowne.  ^^^  made  between  the  said  Patrick  Darcy  of  the  one  part,  and 
William  Higgins  of  the  other  part,  Patrick  Darcy,  in  consideration 
of  1,000Z.,  conveyed  the  said  lands  of  Gorbally  to  William  Higgins 
for  the  term  of  five  hundred  years,  subject  to  redemption  on 
repayment  of  this  sum  of  1,000^.,  with  interest  at  the  rate  of  six 
per  cent. 

In  1808  William  Higgins  assigned  this  mortgage  and  all  his 
interest  in  the  said  lands  to  John  Higgins.  John  Higgins,  by  his 
will,  bearing  date  the  2nd  of  March,  1811,  bequeathed  this  mort- 
gage and  the  principal  moneys  thereby  secured  amongst  his  five 
grand-children,  and  died  shortly  afterwards,  without  having  in  any 
manner  revoked  or  altered  same;  and  letters  of  administration, 
with  this  will  annexed,  were  granted  to  Martin  John  Higgins,  one 
of  the  grand-children  and  legatees  named  in  the  will. 
[  427  ]  Patrick  Darcy,  the  mortgagor,  died  in  1811,  having,  by  his  will  of 

the  12th  of  April,  1810,  devised  his  equity  of  redemption  in  the  said 
mortgaged  lands  to  his  executors,  Thomas  Parker  OTlaherty  and 
Martin  Darcy,  upon  trust  for  sale;  and  these  trustees,  by  indenture 
of  the  10th  of  November,  1811,  assigned  the  mortgaged  premises, 
and  all  the  estate  and  interest  of  which  Patrick  Darcy  was  seised 
therein  at  the  time  of  his  decease,  to  John  Lynch. 

In  1824,  up  to  which  period  John  Lynch  had  continued  in 
possession,  by  indenture  of  the  12th  of  November,  1824,  upon  the 
occasion  of  the  marriage  of  his  son,  William  Lynch,  John  Lynch 
assigned  all  his  estate  and  interest  in  the  said  lands  to  his  son, 
William  Lynch  ;  and  by  one  other  deed,  bearing  date  the  80th  of 
July,  1825,  and  made  between  the  said  William  Lynch  of  the  first 
part,  Frances  O'Beirne  and  Elizabeth  O'Beirne  of  the  second  part, 
Catherine  Higgins  of  the  third  part,  and  Matthew  M'Donnell  and 
Edward  O'Beirne  of  the  fifth  part,  the  said  lands  were  conveyed  to 
the  said  Matthew  O'Donnell  and  Edward  O'Beime,  upon  trust  for 
William  Lynch  for  his  life,  or  until  his  bankruptcy  or  insolvency ; 
and  from  and  after  his  death,  &c.,  in  trust  to  provide  an  annuity  of 
lOOZ.  per  annum  for  Catherine  Higgins,  his  intended  wife,  and, 
subject  thereto,  in  trust  for  the  children  of  the  said  intended 
marriage,  in  such  shares  and  proportions  as  the  said  William 
Lynch  should  by  deed  or  will  appoint ;  and  in  default  of  appoint- 
ment share  and  share  alike,  with  remainders  over. 

Of  this  marriage  there  was  issue  four  children :  John,  Frederick, 
William,  and  Francis. 
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By  indenture  of  the  23rd  of  January,  1834,  and  made  between        hill 
*the  said  William  Lynch  of  the  one  part,  and  John  Browne  and      brownb. 
Frances  Maria  his  wife,  of  the  other  part,  reciting  the  original       [  *428  ] 
indenture  of  lease  of  the  27th  of  March,  1808,  and  the  mortgage  of 
the  IBth  of  June,  1807,  and  that  there  was  due  thereon  the  sum  of 
2,S93L  Is.  6d,,  and  reciting  further,  that  certain  judgments  obtained 
against  the  said  Patrick  Darcy  were  vested  in  the  said  John  Browne 
and  Frances  Maria  his  wife,  upon  which  there  was  due  the  prin- 
cipal sum  of  1,445{.  Is.  6rf.,  in  consideration  thereof  William  Lynch 
assigned  the  said  lands  to  John  Browne,  subject  to  the  covenants  in 
the  said  original  lease  and  the  mortgage  of  the  18th  of  June,  1807. 

Previous  to  the  execution  of  this  deed,  Martin  John  Higgins, 
the  administrator  of  John  Higgins,  and  one  of  the  legatees  in  his 
will,  had  instituted  proceedings  to  call  in  the  amount  of  the  prin- 
cipal moneys  secured  by  the  deed  of  the  18th  of  June,  1807 ;  and  a 
negotiation  having  taken  place  between  John  Browne  and  Martin 
John  Higgins,  and  his  co-legatees,  they  agreed  to  assign  the  mort- 
gage to  John  Browne  for  4001.  John  Browne,  not  having  this  sum, 
applied  to  James  Hill,  the  plaintiff  in  the  present  cause,  to  whom 
he  had  been  previously  indebted  in  the  sum  of  762.  Hill  agreed  to 
procure  this  sum  of  4002.,  but  required  security  as  well  for  the  old 
debt  as  the  new  advance  ;  and  Browne  having  assented  to  this,  the 
deed  of  the  24th  of  January,  1884,  was  executed  for  e£fectuating  the 
agreement  between  the  parties. 

By  this  deed,  which  was  made  between  Martin  John  Higgins  and 
the  co-legatees  of  John  Higgins  of  the  first  part,  James  Hill  of 
the  second  part,  Margaret  Anne  Maria  Jeffries  of  the  third  part, 
John  Browne  and  Frances  Maria  his  wife  of  the  fourth  part,  the 
parties  of  the  first  part,  in  consideration  "^of  the  said  sum  of  4002.,  [  *429  } 
assigned  the  mortgaged  lands  and  premises,  and  the  principal  sum 
of  1,0002.,  secured  by  the  indenture  of  the  18th  of  June,  1807,  and 
all  moneys  due  or  to  grow  due  thereon,  and  all  their  estate  and 
interest  therein,  by  the  direction  of  the  said  John  Browne,  to  the 
said  James  Hill,  with  a  proviso  for  redemption  by  John  Browne, 
upon  payment  by  him  unto  the  said  James  Hill  of  the  said  sums  of 
400Z.  and  752.,  with  interest  thereon  at  the  rate  of  six  per  cent. 
The  deed  contained  a  covenant,  upon  the  part  of  John  Browne,  to 
pay  Hill  these  two  sums  of  4002.  and  752.,  with  interest;  and 
covenants  for  title  on  the  part  of  the  mortgagees ;  and  by  the  said 
indenture  the  said  James  Hill  declared,  that  he  stood  possessed  of 
the  security  thereby  given,  as  to  the  sum  of  8002.,  in  trust  for  the 
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Hill        gaid   Margaret    Anne    Maria    Jeffries,   by  whom   this   sam   had 
Bbowkk.     been  advanced. 

Subsequently  to  the  execution  of  this  last  deed,  John  Browne, 
who  continued  in  possession,  suffered  the  head  rent  to  remain 
undischarged;  and  an  ejectment  having  been  brought  by  the 
parties  entitled  to  the  reversion  in  the  lease  of  the  27th  of  March, 
1808,  for  the  recovery  of  the  arrear  of  rent,  which  amounted  to  the 
sum  of  4552.  10«.,  James  Hill,  at  the  instance  of  Browne,  who  was 
himself  unable  to  pay  the  rent  due,  advanced  the  required  sum,  and 
saved  the  interest  in  the  lease  from  being  evicted.  At  this  period, 
besides  this  last  mentioned  sum  of  455L  10«.,  John  Browne  was 
indebted  to  the  said  James  Hill  in  sums  (including  the  4002.  and 
75Z.,  secured  by  the  deed  of  the  24th  of  January,  1884)  amounting 
in  the  whole  to  5922.  Is.  4c2.  Of  this  sum  of  4562.  108.,  James  Hill 
borrowed  2452.  from  the  Misses  Clarke,  and  accordingly,  upon  the 
occasion  of  the  redemption,  by  indenture  bearing  date  the  6th  of 
February,  1886,  and  made  between  the  said  John  Browne  of  the 
[  *4S0  ]  first  part,  the  said  James  *Hill  of  the  second  part,  Bedelia  Maria 
Clarke  and  Maria  Elizabeth  Clarke  of  the  third  part,  and  James 
Bassett  of  the  fourth  part,  John  Browne  and  James  Hill  conveyed 
the  said  lands  unto  James  Bassett,  upon  trust,  in  case  of  non- 
payment by  Browne  of  the  several  sums  therein  mentioned  on  or 
before  the  1st  of  April,  to  sell  the  said  lands  for  not  less  than  1,6002. ; 
and,  after  defraying  all  costs,  to  apply  the  purchase  moneys,  first, 
in  payment  of  the  sum  of  2452.  advanced  by  B.  M.  Clarke  and 
M.  E.  Clarke,  then  of  the  sum  of  5922.  Is.  4^2.,  and  interest  on  the 
sums  of  4752.  and  2102.  due  to  the  said  James  Hill,  and  to  pay  the 
residue,  if  any,  to  the  said  John  Browne. 

Some  difficulty  having  occurred  in  the  way  of  effecting  a  sale, 
and  Browne  having  been  permitted  to  continue  in  possession,  a 
further  arrear  of  head  rent  was  allowed  to  accumulate,  amounting 
to  the  sum  of  7752.  Is.  8d. ;  and  all  the  lives  in  the  original  lease 
of  the  27th  of  March,  1808,  having  dropped,  an  ejectment  on  the 
title  was  brought  upon  the  part  of  James  O'Hara,  in  whom  the 
landlord's  interest  was  then  vested.  Bassett  thereupon  filed  a  bill 
in  this  Court  for  a  renewal,  and  an  injunction  to  restrain  the  pro- 
ceedings at  law,  which  latter  was  only  obtained  upon  the  terms  of 
an  immediate  payment  of  the  arrear  of  head  rent,  amounting  to 
the  sum  of  7752.  7«.  8d.  Browne  took  the  benefit  of  the  Insolvent 
Act  in  February,  1841,  and  being  unable  to  pay  this  sum,  James 
Hill  made  a  further  advance  of  the  sum  of  7752.  7s.  8(2.,  together 
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mUi  a  Bum  of  562.  28. 4d.  for  costs ;  and  on  the  90th  of  April,  1841,        Hill 
a  renewal  was  made  to  the  said  James  Bassett.  bbownr 

On  the  6th  of  May,  1841,  the  plaintiff,  James  Hill,  filed  the  bill 
in  the  present  cause,  stating  the  various  deeds  and  matters  ^already  I  *^^^  ] 
detailed,  and  praying  an  account  of  the  several  sums  advanced 
from  time  to  time  for  the  protection  of  the  said  lands,  and  for  the 
preservation  of  the  same  from  eviction ;  and  that  the  sums  so 
advanced  might  be  declared  to  be  the  first  charge  on  the  said  lands ; 
and  for  an  account  of  what  was  due  on  foot  of  the  said  indenture  of 
mortgage  of  the  ISth  of  June,  1807,  and  of  all  charges  and  incum- 
brances affecting  the  said  lands  ;  and  that  the  trusts  of  the  deed  of 
the  4th  of  February,  1886,  might,  as  far  as  was  practicable,  be 
carried  into  execution  ;  and  for  a  sale  and  a  receiver. 

The  defendants  to  the  suit  were  John  Browne  and  Frances  Maria 
his  wife,  Martin  John  Higgins,  the  assignee  of  Browne  in  the 
Insolvent  Court,  James  Bassett,  Margaret  A.  M.  Jeffries,  and 
Bedelia  Maria  and  Maria  Elizabeth  Clarke,  William  Lynch  and 
Catherine  his  wife,  and  their  infant  children,  and  Matthew 
McDonnell  and  Edward  O'Beime,  the  trustees  of  the  marriage 
settlement  of  the  80th  of  July,  1825. 

Mr.  William  Brooke  and  Mr.  Otway  for  the  plaintiff. 

Mr.  Monahan  for  the  children  of  William  Lynch,  the  minor 
defendants,  insisted,  first,  that  the  plaintiff  was  not  entitled  to 
recover  the  full  amount  secured  by  the  mortgage  of  the  18th  of 
June,  1807,  but  only  the  sum  of  400Z.,  which  had  been  paid  for  the 
assignment.  Browne  represented  the  life  estate ;  the  deed  of  the 
28rd  of  January,  1884,  operated  as  a  conveyance  only  of  the  life 
estate  of  William  Lynch;  for  though  it  professed  to  convey  the 
entire  interest  in  the  equity  of  redemption,  yet  it  was  clear  that 
John  Browne  had  notice  of  the  marriage  settlement  of  the  80th  of 
July,  1826,  and  that  he  thereby  became  the  purchaser  merely  of 
the  life  ^interest  of  William  Lynch.  The  assignment  of  the  [  '432  ] 
mortgage  to  the  plaintiff  by  the  deed  of  the  24th  of  January,  1884, 
was  in  substance  a  purchase  by  Browne,  the  conveyance  being  to 
the  plaintiff,  subject  to  redemption  by  Browne  on  payment  of  the 
sum  of  4002.,  which  had  been  paid  to  the  parties  representing  the 
mortgage,  and  of  the  previous  debt  existing  between  the  plaintiff 
and  Browne.  The  present  case,  therefore,  was  that  of  a  tenant  for 
life  purchasing  an  incumbrance  affecting  the  inheritance  ;  and  it  is 
clear  that  a  party  so  situated,  as  in  the  analogous  cases  of  a  trustee 
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Hill        and  beir-at-law,  can  recover  no  more  from  the  estate,  than  the  sum 
Browne,      which  he  has  actually  paid  for  the  incumbrance. 

Secondly.  The  plaintiff  is  not  entitled  to  enforce,  as  a  salvage 
claim  against  the  lands  in  question,  the  moneys  advanced  from 
time  to  time  to  pay  the  head  rent.  Browne,  being  tenant  for  life, 
was  bound  to  have  kept  down  the  head  rent.  He  failed  to  do  so, 
and  borrowed  what  was  required  for  this  purpose  from  the  plaintiff, 
the  assignee  of  the  mortgage.  This  may  have  constituted  a 
personal  debt,  affecting  Browne  himself,  but  how  can  it  be  con- 
tended that  it  created  a  charge  against  the  inheritance  ?  It  cannot 
be  the  doctrine  of  this  Court  that  a  tenant  for  life,  who  omits  to 
perform  his  duty  in  relation  to  the  estate,  can  be  permitted  to 
misapply  the  rents,  and  then,  by  borrowing  money  from  an  incum- 
brancer to  discharge  the  head  rent,  create,  by  his  own  default,  an 
incumbrance  upon  the  inheritance,  to  which,  in  fact,  he  has  no  title 
This  would  be  in  effect  to  give  the  inheritance  to  the  tenant  for  life. 

[i4»3  ]  Mr.  J.  J.  Murphy,  Mr.  De  Moleyns,  and  Mr.  Deasy,  appeared 

as  counsel  for  other  defendants. 

Mr.  Otway,  in  reply.     *     *     * 

The  Lord  Chancellor: 

This  case  involves  two  very  important  questions,  upon  which  I 
have  not  heard  much  argument.  The  first  is,  whether,  if  a  tenant 
for  life  buy  in  a  mortgage  affecting  the  inheritance,  for  a  less  sum 
than  is  really  due  upon  it,  he  is  entitled  to  charge,  as  against  the 
inheritance,  the  whole  amount  originally  secured,  or  merely  the 
sum  which  he  himself  has  actually  paid  for  the  incumbrance.  If 
I  were  now  obliged  to  decide  the  point,  I  should  say,  that  the 
tenant  for  life  must  be  considered  to  have  purchased  for  the  benefit 
of  the  inheritance,  and  that  this  Court  would  not  permit  a  man  to 
deal  for  his  own  benefit  at  the  expense  of  the  estate,  which  he 
represented.  I  think  it  has  been  decided  (i),  that  if  a  tenant  for 
life  insure  the  property  against  fire,  he  insures  as  much  for  the 
benefit  of  the  remainder-man  as  for  himself;  and  in  the  same 
[  *4S4  ]  manner  a  purchase  made  "^by  him  of  an  incumbrance  affecting  the 
inheritance  should  be  considered  as  having  been  made  for  the 
benefit  of  the  inheritance.     This  is  my  present  impression. 

There  is  another  question  of  equal  importance.    It  is  impossible 

(1)  Norn's  v.  Harrison,  2  Madd.  268.     [Explained  by  Cotton,  L,  J.,  Bayner 
V.  Preston  (1881)  18  Ch.  Div.  at  p.  8.] 
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to  say  that  Browne  came  in  without  notice  of  the  settlement.  The  Hill 
plaintiff  states  on  the  face  of  his  bill  the  mortgage,  and  the  limita-  bbownb. 
tions  of  the  settlement ;  and  he  makes  all  persons  claiming  under 
that  deed  parties  in  the  cause.  He  does  not  allege  that  he  pur- 
chased without  notice,  nor  does  he  set  up  any  claim  in  opposition. 
He  now  asks  me  to  treat  the  settlement  as  void  against  him ;  but  as 
it  appears  that  both  Browne  and  the  plaintiff  must  have  had  notice 
of  the  settlement,  if  the  plaintiff  intended  to  disturb  the  settle- 
ment, he  should  have  made  such  a  case  by  the  pleadings.  Browne, 
being  the  purchaser  of  the  life  estate,  was  as  much  bound,  as 
Lynch,  the  tenant  for  life  was,  to  keep  down  the  interest  upon  the 
mortgage;  and  if  he  failed  to  do  so,  this  Court  would,  on  the 
application  of  the  remainder-man,  have  appointed  a  receiver,  and 
appropriated  the  rents  for  the  purpose  of  paying  the  accruing 
interest.  This  is  the  established  rule  of  the  Court.  Browne  did 
neglect  to  pay  the  interest,  and  suffered  proceedings  to  be  taken  to 
enforce  payment  of  the  mortgage,  and  then  he  entered  into  a  con- 
tract with  the  persons  who  represented  the  mortgagee  for  the 
purchase  of  the  charge  for  the  sum  of  4002.;  but,  not  being 
possessed  of  the  full  amount,  he  applied  to  Hill  to  advance  it, 
and  take  a  transfer  of  the  mortgage  as  a  security  for  the  400Z. ; 
and  at  the  same  time  Hill  stipulated  that  a  sum  of  752.,  which  he 
had  advanced  previously,  should  be  included  in  the  security.  Now 
as  to  this  sum  of  751.,  I  am  of  opinion  that  it  must  be  considered 
as  having  been  advanced  to  Browne  as  representing  the  tenant  for 
life  ;  it  "^operates,  therefore,  to  the  extent  of  the  life  estate,  but  is  no  [  *435  ] 
charge  upon  the  inheritance. 

Then  comes  this  important  point.  Hill,  having  taken  a  transfer 
of  the  mortgage,  with  the  concurrence  of  Browne,  representing 
Lynch,  the  tenant  for  life,  allows  him  to  remain  in  possession,  and 
an  arrear  of  head  rent  being  permitted  to  accumulate,  and  the 
estate  being  about  to  be  evicted  for  non-payment  thereof,  Hill, 
having  paid  the  arrear,  now  claims  a  right  to  this  sum  as  against 
the  inheritance.  It  is  quite  settled  by  the  case  of  Loftvs  v.  Swift  (i), 
before  Lord  Redesdale,  that  a  mortgagee  is  not  bound  by  a  settle- 
ment of  the  equity  of  redemption,  but  may  suffer  an  arrear  of  interest 
to  accrue  due  during  the  life  of  the  tenant  for  life,  and  recover 
the  whole  of  such  arrear  against  the  inheritance  ;  and  that  if  the 
remainder-man  is  desirous  of  compelling  the  tenant  for  life  to 
perform  his  duty,  he  must  file  a  bill  himself. 

(1)  2  Sch.  &  Lef.  642. 
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Hill  Then  how  stands  the  case,  where  the  estate  is  held  at  a  rent, 

Browne.  ^^^  an  arrear  of  this  rent  is  allowed  to  accamolate  by  the  tenant 
for  life  ?  What  is  the  distinction  in  principle  between  the  equity  of 
the  remainder-man  in  the  one  case  and  in  the  other  ?  Whatever 
right  such  party  may  have  to  protection,  it  cannot  be  placed  upon 
higher  grounds  in  one  case  than  in  the  other.  The  tenant  for  life 
ought  to  pay  both  head  rent  and  interest ;  but  the  mortgagee  is 
negligent  and  lies  by.  The  neglect  is  equal  in  both  cases ;  yet  it  is 
clear  that  the  mortgagee  may  recover  the  arrear  of  interest  out  of 
the  inheritance,  although  he  has  allowed  it  to  accumulate.  If  the 
[  *436  ]  estate  is  about  to  be  lost  in  consequence  of  *the  neglect  of  the  tenant 
for  life,  is  the  mortgagee  to  allow  the  estate  to  be  evicted,  or  may 
he  not  pay  the  arrear  due  ?  I  apprehend  he  may  adopt  the  latter 
course,  and  thus  save  the  estate.  The  remainder-man  has  no 
equity  to  cast  upon  the  mortgagee,  exclusively,  the  duty  of  seeing 
that  the  tenant  for  life  keeps  down  the  head  rent,  which  was  equally 
incumbent  upon  all,  who  were  interested  in  the  estate.  Upon 
principle,  therefore,  I  apprehend  that  it  cannot  be  maintained  that 
a  mortgagee  is  not  entitled  to  have  a  lien  upon  the  inheritance 
generally  for  such  an  advance. 

If  I  were  to  hold  that  a  mortgagee  could  not  safely  make  such  an 
advance,  where  the  estate  had  been  put  into  settlement,  a  subse- 
quent settlement  would  render  the  transfer  of  a  mortgage  impossible, 
and  the  owners  of  settled  estates  in  mortgage  would  be  greatly 
embarrassed.  If  I  decide  that  a  mortgagee  cannot  safely  permit 
the  tenant  for  life  of  an  equity  of  redemption  to  continue  in  receipt 
of  the  rents,  there  could  be  no  such  thing  as  the  assignment  of  a 
mortgage,  where  the  equity  of  redemption  has  been  put  into  settle- 
ment. No  man  would  take  a  transfer  of  a  mortgage  so  circum- 
stanced. But  if  I  place  the  mortgagee  in  the  same  position,  as  if  no 
settlement  of  the  equity  of  redempLion  had  been  made,  I  give  to 
the  mortgagee  the  rights,  which  he  would  have  had  in  an  ordinary 
case,  where  there  has  been  no  settlement,  and  I  leave  the  parties 
entitled  to  the  equity  of  redemption  to  adjust  their  relative  claims 
among  themselves. 

My  impression,  therefore,  is,  that  the  plaintiff  cannot  charge  the 
inheritance  with  more  than  the  money  he  actually  paid  for  the 
[  *437  ]  mortgage ;  and  that  the  751.  previously  ''^advanced  to  Browne  is  only 
a  charge  upon  the  life  estate  :  but  if  he  has  paid  any  money  bond 
fide  to  save  the  estate  from  being  evicted,  I  think  he  would  be 
entitled  to  charge  the  inheritance  with  the  sum  so  paid. 
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However,  as  from  the  state  of  the  pleadings  the  facts  are  not  Hill 
ascertained,  I  can  only,  in  this  stage  of  the  cause,  send  it  to  the  bbownb. 
Master  to  report  the  facts.  I  do  not  bind  myself  to  the  opinion 
which  I  have  expressed,  and  do  not  mean  to  decide  the  important 
questions  suggested.  From  the  way  in  which  the  points  have  been 
raised,  there  has  been  no  regular  discussion  of  them  ;  and  until  the 
case  has  been  argued,  I  do  not  mean  to  come  to  any  decision. 

The  plaintiff,  by  his  counsel  at  the  Bar,  agreeing  to  stand  as 
mortgagee  for  4002.  only,  on  the  24th  of  January,  1884,  refer  it  to 
the  Master  of  this  Court  in  rotation  to  take  an  account  of  what  is 
due  to  the  plaintiff  for  principal  and  interest  on  foot  of  the  said 
sum  of  4002. ;  and  let  the  said  Master  inquire  and  report  whether 
any  and  what  sums  of  money  have  been  advanced  by  the  plaintiff 
or  by  any  of  the  defendants,  in  order  to  save  the  lands  and  premises 
comprised  in  the  indenture  of  mortgage  bearing  date  the  18th  of 
June,  1807,  from  forfeiture.  And  let  the  said  Master  inquire  and 
report  which,  if  any,  of  the  said  sums  are  a  charge  on  the  inherit- 
ance, and  which,  if  any,  ought  to  be  tacked  to  the  mortgage, 
particularly  having  regard  to  the  indenture  in  the  pleadings 
mentioned,  bearing  date  the  6th  of  February,  1886,  with  liberty  to 
the  Master  *to  state  any  special  circumstances.  And  let  the  said  [  *438  ] 
Master  also  take  an  account  of  all  debts,  charges,  and  incumbrances 
affecting  the  said  mortgaged  lands  and  premises  subsequent  as  well 
as  prior  to,  or  contemporaneous  with,  the  indenture  in  the  pleadings 
mentioned,  bearing  date  the  18th  of  June,  1807.  Usual  directions. 
Reserve  further  directions  and  costs  (i). — Reg.  Lib.  89,  foL  168, 
1844. 

(1)  It  appears  from  the  Beg.  Lib.  94,  one  of  the  Lords  Commissioners,  in 

fol.  221,  that  this  case  came  on  again  giving  judgment,  says :  "  I  have  read 

to  be  heard  on  the  27th  of  January,  the  re]>ort  and  final  decree  in  Hill  v. 

1846,  upon  the  Master's  report,  and  Browne,    The  decree  was  pronounced 

exceptions  thereto,  which  were  over-  on  the  27th  of  January,  1846,  by  Sir 

ruled,  and  a  decree    pronounced  in  Edwabd  Suoden,  and  directed  a  sale 

favour  of  the  plaintiff,  in  conformity  of  the  whole  leasehold  interest  to  pay, 

with  the  opinion  expressed  by  the  LoBD  in  the  first  place,  the  several  salvage 

Chancbllob  upon  the  first  hearing,  advances  in  the  inverse  order  of  their 

See  FetherBiotie  v.  MitcheU  (U  Jr.  Eq.  dates.'* 
K.  3d,  43),  where  Master  Brooke,  as 
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l<^**-  WAEREN  V.  NEWTON. 

Feb.  6. 
(Drury,  464—473.) 

SuoDEN,  ^  testator,  by  his  will,  devised  all  bis  estates  to  three  trustees,  whom  he 

L.C.  also  named  his  executors,  and  charged  the  estate  with  various  annuities  and 

[  464  ]  pecuniary  legacies,  and  concluded  thus :  ''  I  give,  devise,  and  bequeath  onto 

my  said  trustees,  to  be  equally  divided  between  them,  share  and  share  alike, 
all  the  rest,  residue,  and  remainder  of  my  property  not  herein  disposed  of, 
to  answer  any  contingency  that  may  arise  or  happen  with  respect  to  the 
trusts  of  this  my  will,  or  in  case  of  non-payment  of  my  rents,  as  also  to 
answer  the  several  legacies  and  bequests  herein  mentioned,  and  to  pay  the 
expense  of  agency." 

By  a  codicil  to  this  will,  the  testator  made  some  alterations  in  the 
bequests  of  the  annuities  given  by  the  will,  and  proceeded  thus :  *'  I  leave 
my  brother-in-law,  P.  N.  (one  of  the  trustees  named  in  the  will),  residuary 
legatee  to  all  my  property ;  and  I  hereby  empower  him  to  keep  clerks, 
agents,  &c.,  in  any  manner  he  thinks  proper,  and  also  to  fee  one  of  the  first 
lawyers  upon  any  question  he  may  think  fit  to  consult  for  advice,  and  to  do 
all  other  acts  he  may  think  proper,  with  or  without  the  consent  of  my  other 
trustees  or  executors : " 

Held,  that  all  the  real  estate  of  the  testator,  not  previously  disposed  of, 
passed  to  P.  N.,  and  that  he  took  the  beneficial  interest  therein. 

The  question  in  this  caase  arose  upon  the  will  of  Arundel 
Caulfield  Best,  which  bore  date  the  21st  of  September,  1820. 

The  testator  devised  to  his  trustees  thereinafter  named,  and 
whom  he  also  appointed  executors  of  his  will, ''  that  is  to  say,  Philip 
Newton,  of  Dunleckney,  my  brother-in-law ;  the  Bev.  Francis  Lodge, 
of  Beechhill,  in  the  county  of  Kilkenny  ;  and  Henry  Nixon,  Esq.,  of 
the  city  of  Kilkenny,  attorney ;  '*  all  his  estates  in  the  counties  of 
Kilkenny,  Garlow,  and  city  of  Dublin,  to  hold  to  them  and  their  heirs 
for  ever,  in  trust,  however,  and  to  and  for  the  several  uses  and  trusts 
thereinafter  mentioned,  and  for  no  other  use  or  trust  whatsoever. 

The  testator  then  bequeathed  a  variety  of  annuities  to  different 
persons,  and  also  several  pecuniary  legacies,  and  then  proceeded  as 
follows:  ''I  give  to  my  said  trustees,  as  tenants  in  common,  the 
field  at  Clone,  called  the  Paddock ;  my  object  in  so  doing  is  to  fatten 
cows  thereon,  for  the  use  of  my  said  wife  and  trustees.*'  Then 
followed  a  clause,  disposing  of  the  house  and  demesne  of  Bestfield, 
and  making  provision  for  payment  of  some  debts  which  the 
testator  owed  to  John  Humfrey  and  Sir  Frederick  Flood,  and  of 
some  further  annuities,  and  then  came  this  clause :  ''I  give, 
[  '^ss  ]  devise,  *and  bequeath  unto  my  said  trustees,  to  be  equally  divided 
between  them,  share  and  share  alike,  all  the  rest,  residue  and 
remainder  of  my  property  not  herein  disposed  of  to  answer  any 
contingency  that  may  arise  or  happen  with  respect  to  the  trusts  of 
this  my  will,  or  in  case  of  non-payment  of  my  rents,  as  also  to 
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answer  the  several  legacies  and  bequests  herein  mentioned,  and  to      Warkex 
pay  the  expense  of  agency.**  Nkwton. 

The  testator  made  two  codicils  to  this  will ;  by  the  first,  which 
bore  date  the  27th  of  December,  1821,  he  made  some  variations 
in  the  previous  gifts  of  the  annuities,  but  did  not  in  anywise  alter 
the  will,  so  as  to  affect  the  question  in  the  cause. 

By  the  second  codicil,  which  bore  date  the  3rd  of  February,  1828, 
the  testator  made  various  other  alterations  in  the  disposition  of  the 
legacies  bequeathed  by  his  said  will,  and  concluded  with  these 
words:  "I  leave  my  brother-in-law,  Philip  Newton,  residuary 
legatee  to  all  my  property,  and  I  hereby  empower  him  to  keep 
clerks,  agents,  (be,  in  any  manner  he  thinks  proper,  and  also  to  fee 
one  of  the  first  lawyers  upon  any  question  he  may  wish  to  consult 
for  advice,  and  to  do  all  other  act  or  acts  he  may  think  proper,  with 
or  without  the  consent  of  my  other  trustees  or  executors.** 

The  testator  died  on  the  8th  of  October,  1826,  without  issue, 
leaving  Abel  John  Caulfield  Warren,  the  plaintiff  in  the  present 
cause,  and  Lucinda  Osborne,  his  co-heirs-at-law. 

The  Bev.  Francis  Lodge,  one  of  the  trustees  and  executors  named 
in  the  will,  never  acted,  and  Philip  Newton,  the  testator*8  brother- 
in-law,  died  in  the  month  of  October,  1883,  *intestate,  leaving      [  •iee  ] 
Walter  Newton,  the  principal  defendant  in  the  cause,  his  eldest  son 
and  heir-at-law,  him  surviving. 

The  bill  in  the  present  cause  was  filed  by  Abel  John  Caulfield 
Warren,  one  of  the  co-heirs  of  the  testator,  for  a  general  adminis- 
tration of  his  real  and  personal  estate ;  and  on  the  4th  of  November, 
1889,  a  decretal  order  was  pronounced,  whereby  it  was  referred  to 
one  of  the  Masters  to  take  the  usual  accounts  in  such  cases. 

The  Master  made  his  report  the  21st  of  December,  1848,  and 
thereby,  amongst  other  things,  reported,  that  the  testator  left  his 
brother-in-law,  the  said  Philip  Newton,  deceased,  residuary  legatee 
of  all  the  testator's  property,  for  his  own  benefit ;  and  that,  under 
the  residuary  clause  contained  in  the  second  codicil,  he  became 
entitled  to  the  undisposed  of  residue  of  the  said  testator's  real  and 
personal  estate. 

To  this  report  exceptions  were  filed  on  the  part  of  the  plaintiff, 
insisting  that  the  Master  should  have  reported  that  the  testator 
left  his  brother-ip-law,  Philip  Newton,  deceased,  residuary  legatee 
of  all  his  personal  property  not  specifically  bequeathed ;  and  that, 
the  testator  not  having  appointed  any  residuary  devisee,  all  his  real 
estates  not  devised  descended  upon  his  co-heirs  in  equal  moieties. 
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Warrrn  Mr.  J.  B.  Gilmore  and  Mr.  William  Brooke  for  the  plaintiff  [cited 

Nbwton.      ^^^9  V.  Denison  (i),  Wills  v.  Wills  (2),  KeUett  v.  Kellett  (8),  and  other 
cases] . 

[  469  ]  Mr.  Moorey  Mr.  Pigot,  and  Mr.  F.  W.  Walsh,  for  the  defendant, 

Walter  Newton.    ♦    *    ♦ 

[  471  ]       The  Lord  Ghakcellob  : 

I  do  not  mean  to  part  with  this  case,  until  I  have  carefully  read 
over  the  several  testamentary  instruments.  There  is  no  doubt  as 
to  the  rule  of  law ;  the  word  '*  property  "  is  sufficient  to  pass  the 
whole  of  the  testator's  real  and  personal  estate,  if  such  was  his 
intention  ;  and,  generally  speaking,  such  must  be  presumed  to  have 
been  his  intention  unless  the  contrary  clearly  appears.  In  Hardacre 
V.  Nash  (4)  the  Court  of  Queen's  Bench  held,  that  under  the  word 
'*  legacy  "  real  estate  might  pass.  But  it  is  a  question  of  construction 
upon  the  context  of  the  whole  will. 

In  this  case  there  is  a  considerable  degree  of  difficulty.  The 
Court,  in  construing  wills,  is  constantly  embarrassed  by  the  circum- 
stance of  a  testator  making  use  of  technical  expressions  without 
understanding  their  technical  force.  The  first  gift  to  the  trustees 
is  in  these  words :  ''  I  give  to  my  said  trustees,  as  tenants  in  common, 
the  field  at  Clone  called  the  Paddock.  My  object  in  so  doing  is  to 
fatten  cows  thereon  for  the  use  of  my  said  wife  and  trustees."  Now 
this  passage  would  afford  a  key  to  the  construction  of  the  subsequent 
clauses,  if  we  could  discover  what  was  meant.  The  gift  is  made 
to  them  in  their  character  of  trustees,  but  still  they  are  to  take 
as  tenants  in  common.  This  is  inconsistent.  There  cannot  be 
an  undivided  portion  of  one  common  trust,  although  the  estate 
itself  may  improperly  be  given  in  undivided  shares.  Upon  this 
clause  it  appears  to  me  difficult  to  say  whether  or  not  the  testator 
intended  the  trustees  to  take  beneficially. 
[♦472  ]  Then  follows  the  residuary  clause.     In  commenting  upon  *this 

clause  it  was  observed  by  one  of  the  counsel  for  the  defendant  that 
the  testator  had,  by  the  previous  part  of  his  will,  exhausted  the 
whole  of  his  real  estate,  and  there  was  nothing  for  the  heir-at-law 
to  take  in  his  character  of  heir.  But  this  observation  would 
appear  to  me  to  apply  with  equal  force  the  other  way ;  for  if  the 
testator  had  disposed  of  everything  by  the  former  part  of  his  will, 

(1)  12  E.  E.  227  (1  V.  &  B.  260).  Dow,  248). 

(2)  1  Dr.  &  War.  439.  (4)  2  R  R  691  (6  T.  E.  716). 

(3)  15  E.  E.  63  (1  BaU  &  B.  533 ;  3 
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there  was  nothing  left  for  this  clause  to  operate  upon.  In  con-  Warren 
struing  this  clause  it  is  important  to  bear  in  mind  the  position  in  newton. 
which  the  heir-at-law  is  placed ;  he  has  only  to  stand  by,  and  call 
upon  the  party  claiming  against  him  to  show  an  actual  disposition, 
for  unless  there  be  such  an  actual  disposition  he  is  not  to  be  excluded. 
Now  observe  the  words  of  the  clause:  '^I  give,  devise,  and  be- 
queath unto  my  said  trustees,  to  be  equally  divided  between  them, 
share  and  share  alike,  all  the  rest,  residue,  and  remainder  of  my 
property  not  herein  disposed  of,  to  answer  any  contingency  that  may 
arise  or  happen  with  respect  to  the  trusts  of  this  my  will,  or  in  case 
of  non-payment  of  my  rents,  as  also  to  answer  the  several  legacies 
and  bequests  herein  mentioned,  and  to  pay  the  expense  of  agency." 
The  gift  here  is  to  the  trustees,  and  this  imports  a  gift  to  them  in 
their  character  of  trustees.  But  this  is  followed  by  the  words  ''  to 
be  equally  divided  between  them,  share  and  share  alike,"  which 
would  rather  imply  that  the  testator  intended  to  give  them  a 
beneficial  interest.  Now  if  the  subsequent  words,  *'  to  answer  any 
contingency  that  may  arise  or  happen  with  respect  to  the  trusts  of 
this  my  will,"  are  to  be  taken  as  showing  the  object  of  the  trust,  I 
should  be  of  opinion  that  there  was  but  a  mere  trust,  and  not  a 
beneficial  interest,  in  the  trustees.  But  a  phrase  occurs,  which 
might  be  considered  to  show  that  the  testator  could  not  have  meant 
to  *include  the  real  estate :  he  says,  **  in  case  of  non-payment  of  [  'iTS  ] 
my  rents."  He  had  previously  dedicated  all  his  rents  to  particular 
purposes ;  but  he  had  given  them  in  the  shape  of  annuities,  which 
might  not  exhaust  the  whole  of  the  rents,  and  if  the  property  produced 
more,  the  surplus  would  be  undisposed  of.  The  words  are  sufficient 
to  pass  real  estate,  and  there  being  an  interest  undisposed  of  in  the 
previous  part  of  the  will,  that  would  pass  under  these  general  words. 

The  case  of  Doe  v.  Sheffield  (i)  decides,  that  under  a  general 
residuary  devise,  such  as  is  to  be  found  in  this  case,  whatever  was 
not  before  disposed  of  will  pass  to  the  residuary  devisee :  and  there 
is  another  case,  the  name  of  which  I  do  not  at  this  moment 
recollect,  which  goesjstill  further,  showing  that  where  the  testator 
has  created  contingent  interests,  leaving  any  interest  in  the  lands 
not  fully  disposed  of,  that  will  pass  to  the  residuary  devisee  by 
force  of  the  residuary  clause. 

Suppose  then  that  this  property  does  pass  to  the  trustees,  the 
question  arises,  do  they  take  it  as  trustees  or  not  ?    Now  the  case 
of  King  v.  Denison  (2)  settles  the  rule  of  law,  that  where  there  is  a 
(1)  13  East,  526.  (2)  12  E.  E.  227  (1  Y.  &  B.  260). 
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wabbek  gift  to  trustees  subject  to  particular  liabilities,  the  surplus  of  the 
Newton,  property,  idtra  those  liabilities,  passes  to  the  trustees  in  trust  for 
the  heir-at-law.  Here  the  gift  is  to  the  trustees  simply  as  trustees. 
The  object  is  stated,  "  to  answer  any  contingency  that  may  arise 
or  happen  with  respect  to  the  trusts  of  this  my  will,  or  in  case  of 
nonpayment  of  my  rents,  as  also  to  answer  the  several  legacies 
and  bequests  herein  mentioned,  and  to  pay  the  expense  of  agency;" 
[  •474  ]  and  *though,  no  doubt,  the  words  "  to  be  equally  divided  between 
them,  share  and  share  alike  *'  do  occur,  yet  I  am  of  opinion  that 
they  are  not  stronger  than  the  words  **  as  tenants  in  common,'* 
which  are  to  be  found  in  the  previous  clause  to  which  I  have 
referred.  If  I  were  obliged  to  decide  upon  this  clause  alone,  I 
should  be  of  opinion  that,  with  respect  to  so  much  of  the  estate  as 
was  not  exhausted  by  the  previous  trusts,  these  trustees  took  no 
beneficial  interest,  but  are  to  be  deemed  trustees  for  the  heir-at-law. 

But  I  have  still  to  consider  the  codicil.  Now  this  codicil  shows 
that  the  testator  considered  the  real  estate  was  overburdened  by 
the  several  annuities,  which  he  had  charged  thereon  by  his  will. 
By  several  provisions  in  this  codicil  he  relieves,  to  a  considerable 
extent,  that  estate ;  and  he  winds  up  with  these  words  :  *'  I  leave 
my  brother-in-law,  Philip  Newton," — he  was  one  of  the  trustees 
named  in  the  will, — "  residuary  legatee  to  all  my  property ;  and  I 
hereby  empower  him  to  keep  clerks,  agents,  &c.,  in  any  manner  he 
thinks  proper ;  and  also  to  fee  one  of  the  first  lawyers  upon  any 
question  he  may  wish  to  consult  for  advice ;  and  to  do  all  other 
act  or  acts  he  may  think  proper,  with  or  without  the  consent  of 
my  other  trustees  or  executors." 

I  am  of  opinion  that  all  the  interest  in  the  real  estate  of  the  testator, 
which  was  not  previously  disposed  of,  passes,  by  force  of  these  wdrds, 
to  Philip  Newton ;  and  the  only  question  is,  whether  this  is  to  be  con- 
sidered as  a  substituted  or  an  independent  gift?  Whether  Mr.  Newton 
is  to  be  held  to  take  in  his  character  of  trustee  or  beneficially  ? 

The  case  of  King  v.  Denison  (i)  proves,  that  where  a  gift  is  made, 
[  *475  ]  subject  to  certain  liabilities,  and  a  question  arises  ^whether  the  devisee 
takes  a  beneficial  interest  in  so  much  of  the  estate  as  is  not  thus 
exhausted,  or  is  to  be  considered  as  a  trustee  of  the  heir-at-law,  it  is 
always  a  circumstance  to  be  regarded,  that  the  devisee  is  described 
by  the  testator  as  his  relative  or  friend.  In  Kirig  v.  Denison  the 
testator  called  the  devisee  his  *'  cousin,"  I  think.  Here  the  testator 
calls  the  devisee  his  "brother-in-law,"  and  constitutes  him  the 
(1)  12  E.  B.  227  (1  V,  &  B.  260). 
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residuary  legatee  of  all  his  property.  This  is  followed  by  a  Wabben 
direction,  authorising  him  to  keep  agents,  to  obtain  advice  upon  newtok. 
any  question  he  may  require  assistance,  and  to  do  any  act  he  may 
think  proper,  with  or  without  the  consent  of  the  other  trustees. 
If,  then,  these  words  are  to  have  any  operation,  and  confine  the 
previous  gift  to  a  trust  for  the  common  purposes  of  the  will,  the 
heir-at-law  will  be  entitled.  But  if  the  former  words  are  to  be 
considered  as  a  general  gift,  and  to  be  taken  as  standing  alone,  and 
the  latter  words  only  to  refer  to  him  in  his  character  of  trustee,  the 
beneficial  interest  will  belong  to  the  devisee,  and  the  heir-at-law  will 
not  be  entitled.  My  present  impression  is,  that  under  this  clause  the 
whole  of  the  residuary  estate  passes  to  this  gentleman,  and  that  he 
takes  the  beneficial  interest  therein,  and  that  the  subsequent  clause 
refers  to  him  only  in  his  character  of  trustee,  and  in  connexion  with 
the  other  trustees.  I  will  not  decide  the  case  until  I  have  had  an 
opportunity  of  reading  over  the  testamentary  instruments.  I  have 
no  difficulty  as  to  the  rule  of  law,  which  is  quite  settled  ;  but  there 
may  be  something  in  the  will  and  codicil,  which  may  show  that  the 
intention  was  different  from  what  at  present  it  appears  to  me  to  be. 
If  I  find  anything  to  induce  me  to  alter  the  opinion  which  I 
have  expressed,  I  will  mention  the  case  again. 

The  case  was  not  again  mentioned  upon  this  point. 


HENEION  V.  BONHAM.  i844. 


(Dnuy,  476—479.) 


Feb,  26. 


A  testator  bequeathed  to  his  trustee  and  executor  all  the  property  of   ^^^  Edwabd 
which  he  should  die  seised  or  possessed,  upon  trust  (inter  alia)  **  that  he       Suqdbn, 
should  receive  and  retain,  for  his  own  proper  use  and  benefit,  a  sum  of         ^    "  ' 
250/. ;  and  also  to  retain  and  keep  thereout,  for  his  own  use,  one  annuity  of         '-        -' 
20/.  yearly,  to  conunence  immediately  after  the  decease  of  the  said  testator, 
to  reimburse  him  for  his  trouble  and  expense  in  receiving  the  said  rents, 
and  keeping  the  necessary  accounts : " 

Held,  that  this  annuity  was  only  to  endure  during  the  continuance  of  the 
trusts  created  by  the  will. 

Edwabd  Bonham,  by  his  last  will  and  testament,  bearing  date 
the  17th  of  February,  1828,  devised  and  bequeathed  unto  Peter 
Henrion  (the  plaintiff  in  this  cause)  all  the  property  of  which  he 
should  die  seised  or  possessed,  upon  several  trusts  therein  declared ; 
and,  amongst  others,  upon  trust  that  the  said  Peter  Henrion  should 
receive  and  retain,  for  his  own  proper  use  and  benefit,  a  sum  of 
250Z.,  to  be  paid  and  payable  to  him  by  instalments  of  502.  per 
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HKiniioN  annum :  the  firstjpayment  or  instalment  not  to  be  payable  until 
BoNHAv.  five  years  after  the  decease  of  the  said  testator ;  and  also  to  retain 
and  keep  thereout  for  his  own  use  one  annuity  of  202.  yearly,  to 
commence  immediately  after  the  decease  of  the  said  testator,  to 
reimburse  him  for  his  trouble  and  expense  in  receiving  the  said 
rents  and  keeping  the  necessary  accounts. 

The  testator  by  his  said  will  bequeathed  various  other  legacies, 
not  in  any  respect  connected  with  the  foregoing,  and  appointed  the 
said  plaintiff  to  be  his  sole  executor. 

On  the  28rd  of  January,  1882,  the  testator  made  a  codicil  to 
his  will,  wherein  the  following  passage  occurred  :  **  And  whereas, 
instead  of  250L,  which  I  bequeathed  to  Peter  Henrion,  Esq.,  for 
undertaking  and  continuing  the  burthen  and  execution  of  my 
foregoing  will  with  willingness  and  assiduity,  I  hereby  bequeath 
to  him,  the  said  Peter  Henrion,  instead  thereof,  800Z.  sterling,  of 
which  he  may  possess  himself  in  three  years  after  my  decease.*' 
[  477  ]  On  the  18th  of  March,  1882,  the  testator  departed  this  life ;  and 

on  the  10th  of  April,  1882,  the  plaintiff  obtained  probate  of  the  will 
and  codicil,  and  continued  for  some  time  to  act  in  the  trusts  of  the 
will :  but  several  difficulties  having  arisen,  on  the  10th  of  October, 
1841,  he  filed  the  bill  in  the  present  cause,  praying  that  the  will 
might  be  established,  and  the  trusts  thereof  carried  into  execution 
under  the  direction  of  the  Court. 

On  the  17th  of  April,  1842,  a  decretal  order  was  pronounced, 
directing  the  usual  accounts  in  such  cases ;  and  on  the  12th  of 
January,  1844,  the  Master  made  his  report. 

The  cause  now  came  on  for  hearing  upon  this  report,  and  one  of 
the  questions  discussed  at  the  hearing  was  as  to  the  duration  of  the 
annuity  bequeathed  by  the  testator  to  the  plaintiff. 

Mr.  Manahan  and  Mr.  J.  S.  Furlong,  for  the  plaintiff,  contended 
that  the  plaintiff  was  entitled  to  the  annuity,  at  least,  for  the  term 
of  his  life.     *     ♦     * 

[478]  Mr.    Richard   Moore    and    Mr.   I.   S.   O'CaUaghan    for    the 

defendants.    ♦    ♦    ♦ 

[479]  The  Lord  Chancellor  held,  that  plaintiff  was  entitled  to  the 

annuity  of  20Z.  only  during  the  continuance  of  the  trusts  created  by 
the  will,  upon  the  principle  that  it  was  a  case  of  trust,  and  that,  as 
soon  as  the  trust  was  at  an  end,  the  annuity  ceased. — ^Reg.  Lib.  89, 
fol.  222,238;  1844. 
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IN  THE  COUET  OF  EXCHEQUER 


CHAMBEES  v.  SMITH  (l). 

(12  Meeaon  &  Welsby,  2—5 ;  S.  C.  13  L.  J.  Ex.  25 ;  7  Jar.  1019.) 

The  fifteen  days  which,  by  the  Uniformity  of  Process  Act,  2  Will.  .IV. 
c.  39,  8.  3  (2),  must  elapse  between  the  teste  and  return  of  a  writ  of 
dutringtUt  are  fifteen  clear  days. 

The  days  between  the  Thursday  before  and  the  Wednesday  after  Easter 
Day  are  to  be  reckoned  in  the  computation  of  such  fifteen  days. 

In  this  case,  a  distringas  to  compel  appearance  had  issued  against 
the  defendant,  tested  on  the  15th  and  returnable  on  the  26th  of 
April,  1843.  The  16th  of  April  (the  first  day  of  Easter  Term)  was 
the  eve  of  Easter  Day,  and  the  Court  therefore  did  not  sit  in  banc 
until  the  Wednesday  following,  the  19th. 

In  Easter  Term  (April  28),  Humfrey  obtained  a  rule  to  show 
cause  why  the  writ  of  distringas  should  not  be  set  aside  for  irregu- 
larity, with  costs,  on  two  grounds :  first,  because  the  days  of  Easter 
Term,  between  the  Thursday  before  and  the  Wednesday  after  Easter 
Day,  had  been  improperly  reckoned  as  part  of  the  fifteen  days  to  be 
allowed  between  the  teste  and  return  of  the  writ,  in  contravention 
of  the  rule  of  Court  of  E.  T.,  2  Will.  IV. ;  and  secondly,  because 
that  interval  did  not  include  fifteen  clear  days,  as  he  contended  was 
required  by  the  Uniformity  of  Process  Act,  2  Will.  IV.  c.  89,  s.  8, 
which  directs  that  every  writ  of  distringas  shall  be  made  returnable 
on  some  day  in  Term,  ''  not  being  less  than  fifteen  days  after  the 
teste  thereof." 


1843. 
Nov.  8. 

Eofch,  of 
Pleas, 

[2] 


Wordsworth  showed  cause  against  the  rule  on  the  2nd  *of  May.        [  *3  ] 

(PiLBXE,  B. :  With  respect  to  the  first  point,  when  the  Court 
granted  the  rule,  they  were  under  the  impression  that  the  distringas 
was  returnable  on  one  of  the  excluded  days,  but  that  is  not  the  case. 
The  rule  of  E.  T.,  2  Will.  IV.,  was  made  previously  to  the  statute, 
and  does  not  affect  this  question.  It  is  impossible  to  contend  that 
the  excluded  days  are  not  to  be  reckoned  among  the  fifteen  days 
which  are  required  by  the  statute  to  elapse  between  the  teste  and 
return  of  the  writ. 

Aldbbson,  B.  :  The  11th  section  is  conclusive  on  this  point.    (His 


(1)  Cited  by  Chitty,  J.,  in  In  re 
Uailvmy  Sleepers  Supply  Co,  (1885)  29 


Ch.  D.  204,  54  L.  J.  Ch.  720. 
(2)  Eepealed  by  42  &  43  Vict.  c.  59. 
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Ch  AMBEB8    Lordship  read  it.)    The  Legislature  cannot  have  intended  that  these 
Smith.       ^^^^  ^^y^  should  be  considered  as  struck  out  of  the  calendar,  but 
only  that  the  Court  should  not,  on  those  days,  sit  for  the  dispatch 
of  business. 

EoLFE,  B. :  I  quite  agree  that  the  intention  of  the  Legislature 
cannot  have  been  to  exclude  those  days  altogether.  It  might  as 
well  be  contended  that  the  Sundays  intervening  between  the  teste 
and  return  ought  not  to  be  reckoned  in  computing  the  fifteen  days.) 

As  to  the  other  point,  the  statute  does  not  require  fifteen  clear  days. 
I.e.,  exclusively  of  both  the  first  and  last  days,  but  only  that  there 
shall  be  an  interval  of  not  less  than  fifteen  days. 

Humfrey,  in  support  of  the  rule : 

If  the  construction  of  the  statute  for  which  the  plaintiff  contends 
be  right,  the  defendant  has  only  fourteen  days  and  a  fraction; 
whereas  the  statute  expressly  declares  that  not  less  than  fifteen  days 
— that  is,  whole  days — shall  intervene  between  the  teste  and  the 
return.  There  can  be  no  difference  between  the  words  "  not  less 
than  **  and  **  at  least,"  in  the  computation  of  time :  and  in  Reg.  v. 
The  Justices  of  Salop  (i),  the  words  "  fourteen  days  at  least,"  in  the 
stat.  4  &  5  Will.  lY.  c.  76,  s.  81,  (relating  to  notices  of  appeal 
[*4]  against  orders  *of  removal),  were  held  to  mean  fourteen  clear 
days.  In  Zouch  v.  Enipsey{2),  the  same  words  in  the  Lords'  Act, 
82  Geo.  II.  c.  28,  were  similarly  construed. 

Parke,  B.  : 

I  think  the  intention  of  the  Legislature  must  have  been  to 
regulate  these  writs  in  accordance  with  the  practice  under  the  old 
original  writs.  My  impression  is,  that  original  writs  were  returnable 
in  fifteen  days,  one  day  inclusive  and  the  other  exclusive  ;  but  it  is 
a  matter  of  some  importance,  and  we  will  inquire  what  the  practice 
was.  In  Tidd's  Practice,  107,  it  is  said,  ''  There  must  in  general  be 
fifteen  days  at  least  between  the  teste  and  return  of  the  original 
writ,  the  law  requiring  that  distance  of  time  between  the  service 
and  return." 

Cur.  adv.  vult. 

(1)  47  R.  E.  546  (8  Ad.  &  El.  173 ;  (2)  4  B.  &  Aid.  632. 

3  Nev.  &  P.  286). 
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On  a  subsequent  day,  Chambebs 

SVITH. 

Pabke,  B.  said,  that  the  Court  had  made  inquiries  on  the  subject, 
and  found  that  the  prevailing  opinion  was  that  which  he  had  stated 
at  the  time  of  the  argument,  viz.  that  one  of  the  days  was  to  be 
reckoned  inclusive  and  the  other  exclusive.  The  rule  was  therefore 
ordered  to  be  discharged  with  costs. 

Subsequently,  however,  on  the  matter  coming  before  Parke,  B., 
at  Chambers,  he  entertained  doubts  as  to  the  correctness  of  the 
above  decision,  and  stayed  the  proceedings  until  another  application 
should  be  made  to  the  Court;  and  accordingly,  in  Trinity  Term 
(May  30), 

Hwmfrey  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  rule  of  the  1st  of  May  should  not  be  rescinded,  and  the 
original  rule  of  the  20tih  of  April  made  absolute. 

Wordsworth   now  appeared    to    show   cause,  and  asked    for         [  5  ] 
further  time. 

Humfrey,  in  support  of  the  rule,  referred  to  2  Inst.  567,  where 
it  is  said :  "  There  must  be  at  least  fifteen  days,  exclusive  of  the 
day  of  the  return  of  the  writ ; "  and  to  Richardson's  History  of  the 
Common  Pleas,  p.  67. 

Parke,  B.  : 

In  our  former  judgment,  we  said  that  ''not  less  than  fifteen 
days  "  meant  fifteen  days,  one  exclusive  and  one  inclusive ;  but 
upon  looking  at  the  stat.  18  Car.  II.,  st.  2,  c.  2,  s.  6,  which  recites 
that,  in  actions  commenced  by  original  writs,  it  was  necessary  that 
there  should  be  "  fifteen  days  at  the  least "  between  the  day  of 
the  teste  and  the  return  of  the  writ,  we  think  the  words  in  the 
Uniformity  of  Process  Act  must  be  construed  to  mean  fifteen  full 
days.  This  distringas  was  therefore  irregular,  and  the  rule  must 
be  absolute,  without  costs ;  no  action  to  be  brought :  if  any  action 
be  brought,  the  rule  to  be  discharged. 

Rvle  accordingly. 
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i8i3.  STEWART  V.  WILSON. 

L  '  vl2  Meeson  &  Wolaby,  11—16 ;  S.  C.  13  L.  J.  Ex.  27 ;  7  Jur.  1020.) 

■^^-  ^f  The  rules  of  an  insurance  association  provided,  that,  **  should  any  vessel 

entering  the  association  proceed  on  an  American  voyage,  her  insurance 
^      -'  should  cease.'*    Another  rule  was,  that  the  managing  underwriters  should 

survey  each  ship  insured,  in  hull  and  materials,  once  a  year,  without 
distinction,  and  order  such  stores  and  repairs  as  they  might  deem  necessary, 
which  stores  must  be  got  and  repairs  done,  on  due  notice  being  given, 
otherwise  the  ship  should  not  be  insured.  The  policies  were  all  to  be  time 
policies  for  one  year :  Held,  that  the  effect  of  not  complying  with  an  order 
of  the  managing  underwriters  was,  that  the  ship  must  be  considered 
unseaworthy,  and  the  policy  of  insurance,  which  had  before  been  effected 
on  her,  void. 

AsBTJMPBiT  on  a  policy  of  insurance,  from  the  20th  of  February, 
1841,  for  one  year,  upon  the  ship  Thetis ;  alleging  a  total  loss  of 
the  ship  on  a  voyage  from  Newcastle  to  Botterdam,  within  the 
period  covered  by  the  policy. 

Flea,  that  the  plaintiff  and  defendant,  before  and  at  the  time  of 
making,  entering  into,  and  subscribing  the  said  policy  of  insurance, 
were  respectively  members  of  a  certain  insurance  association,  to 
wit,  an  association  called  '*  The  North  and  South  Shields  New 
Friendly  Association  for  Insurance  on  Policy,"  and  being  such 
members,  certain  printed  rules  and  conditions  relating  to  insurance 
had  there  been  delivered  to  the  said  plaintiff  and  defendant  respec- 
tively, amongst  other  members  of  the  said  association ;  and  the  said 
policy  of  insurance  was  made  and  entered  into,  and  subscribed, 
and  was  therein  expressed  to  be,  subject  to  the  said  printed  rules 
and  regulations :  and  that  by  the  said  rules  and  regulations  it  is, 
amongst  other  things,  laid  down  and  agreed,  that  the  managing 
underwriters  of  the  said  association,  or  their  proxies,  should  survey 
or  cause  to  be  surveyed  each  ship,  to  wit,  each  ship  insured  subject 
to  the  said  rules  and  regulations,  in  hull  and  materials  once  a  year 
without  distinction,  and  order  such  stores  and  repairs  done  on  due 
notice  being  given,  otherwise  the  ship  should  not  be  insured,  but  the 
insurance  so  effected  thereon  should  become  void  and  ineffectual. 
And  the  defendant  says  that,  after  the  making  and  subscribing  of 
such  policy,  and  before  the  said  ship  was  lost,  and  after  the  20th 
;;  •12  ]  of  February,  *1841,  and  in  pursuance  of  the  said  rules  and  regula- 
tions, and  the  said  provisions  so  therein  contained  as  aforesaid,  to 
wit,  on  the  22nd  day  of  September,  a.d.  1841,  the  said  ship  or 
vessel  in  the  said  policy  mentioned,  then  being  at  North  Shields, 
in  the  county  of  Northumberland,  and  then  intended  to  sail  on  a 
certain  voyage,  to  wit,  to  Rotterdam,  in  the  kingdom  of  Holland, 
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was  surveyed  in  hull  and  materials  by  the  said  managing  under-      Stswabt 

writers  of  the  said  association,  in  conformity  with  and  according  to      Wilson. 

the  true  intent  and  meaning  of  the  said  rules  and  regulations ;  and 

the  said  underwriters  thereupon,  to  wit,  upon  making  such  survey, 

deemed  necessary,  to  wit,  for  the  said  ship,  certain  stores  and  repairs, 

that  is  to  say,  among  other  things,  that  a  certain  hawser,  to  wit,  a 

thirty-fathom  seven-inch  hawser,  should  be  got  and  provided  for  the 

said  ship,  and  that  the  pump-well  of  the  said  ship  should  be  built 

up,  and  that  a  pair  of  new  foretopmast  backstays  should  be  supplied 

and  got  for  the  said  ship ;  and  the  said  underwriters  then  deemed  the 

said  hawser  and  the  building  up  of  the  said  pump-well  necessary  to 

be  got  and  done  before  the  said  ship  should  go  to  sea,  and  that  it 

was  necessary  that  the  said  foretopmast  backstays  should  be  got 

and  supplied  for  and  to  the  said  ship  on  her  return  from  the  said 

intended  voyage ;  and  that  the  said  underwriters  then,  to  wit,  on 

the  day  and  year  last  aforesaid,  ordered  the  said  stores  and  repairs 

according  to  the  true  intent  and  meaning  of  the  said  rules  and 

regulations,  of  all  which  premises  in  this  plea  aforesaid  the  plaintiff 

then,  to  wit,  on  the  day  and  year  last  aforesaid,  had  due  notice,  and 

was  then  ordered,  to  wit,  by  the  said  underwriters,  to  get  the  said 

stores,  and  do  the  said  repairs,  to  wit,  amongst  others,  the  said 

hawser  and  the  building  up  of  the  said  pump- well,  before  the  said 

ship  should  go  to  sea,  and  the  said  pair  of  foretopmast  backstays 

on  the  return  of  the  said  ship  from  her  intended  voyage.    And  the 

defendant  says,  that  the  plaintiff,  not  regarding  the  said  notice  or 

order,  or  the  said  rules  *and  regulations,  did  not  nor  would  get  the       [  •is  ] 

said  stores  and  do  the  said  repairs,  but  to  get  the  said  hawser  and 

to  build  up  the  said  pump-well,  and  to  get  and  supply  the  said  pair 

of  foretopmast  backstays,  the  plaintiff  then  and  thence  hitherto  hath 

wholly  neglected  and  refused ;  and  afterwards,  and  after  the  making 

the  said  policy,  and  before  the  said  ship  was  so  lost,  and  after  the  said 

20th  day  of  February,  1841,  to  wit,  on  the  24th  day  of  September, 

A.D.  1841,  sent  the  said  ship  to  sea  without  getting  the  said  stores 

and  doing  the  said  repairs ;  and  the  said  ship  then  went  to  sea,  to 

wit,  on^her  said  intended  voyage,  with  the  plaintiff's  knowledge, 

and  by  his  desire,  without  having  the  said  hawser  got,  and  without 

having  the  said  pump-well  built  up,  although  a  reasonable  time  for 

getting  the  said  hawser,  and  building  up  the  said  pump-well,  had, 

before  the  said  ship  went  to  sea  as  aforesaid,  elapsed,  and  the  plaintiff 

could  and  might  have  got  the  said  hawser,  and  built  up  the  said 

pump- well,  before  the  said  ship  went  to  sea ;  and  although  the  said 
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Stbwabt  ship  afterwards,  and  before  the  loss  of  the  said  ship,  in  the  declara- 
WiLsoN.  tion  mentioned,  and  after  the  said  20th  day  of  February,  a.d.  1841, 
returned,  to  wit,  to  North  Shields  aforesaid,  from  her  said  last- 
mentioned  voyage,  and  although  the  plaintiff  then  could  and  might 
and  ought  to  have  got  and  supplied  the  said  pair  of  foretopmast 
backstays  for  and  to  the  said  ship,  and  although  a  reasonable  time 
for  getting  and  supplying  the  same  elapsed  before  the  said  ship 
again  sailed,  yet  the  plaintiff  did  not  get  or  supply  the  said  pair  of 
foretopmast  backstays ;  and  afterwards,  and  before  the  loss  of  the 
said  ship,  as  in  the  first  count  mentioned,  and  after  the  said  20th 
day  of  February,  a.d.  1841,  to  wit,  on  the  11th  day  of  November, 
sent  the  said  ship  to  sea,  to  wit,  on  the  said  voyage  in  the  first 
count  mentioned,  without  having  gotten  or  provided  the  said  pair 
of  foretopmast  backstays,  and  the  ship  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  sailed  and  went  on  her  said  voyage,  to  wit,  the 
[  ^u  ]  voyage  in  the  said  first  *count  mentioned,  without  the  said  pair  of 
foretopmast  backstays ;  and  further,  that  the  said  hawser,  and  the 
building  up  of  the  said  pumps  and  the  said  pair  of  foretopmast 
backstays,  were  material  parts  of  the  said  stores  and  repairs  so 
ordered  by  the  said  underwriters  as  aforesaid ;  and  the  said  ship, 
by  reason  of  the  premises  in  this  plea  mentioned,  and  according  to 
the  terms  of  the  printed  rules  and  regulations,  before  and  at  the 
time  of  the  loss  of  the  said  ship,  as  in  the  said  first  count  mentioned, 
was  not  insured,  and  the  said  insurance  so  effected  as  aforesaid 
became  and  was  ineffectual  and  void.    Verification. 

The  replication  traversed  the  allegation,  ''that  by  the  said  rules 
it  is  laid  down  and  agreed,  that  the  stores  and  repairs  ordered 
by  the  managing  underwriters  must  be  got  and  done  on  due  notice, 
otherwise  the  ship  should  not  be  insured,  but  the  insurance 
80  effected  thereon  should  become  void  and  ineffectual."  Issue 
thereon. 

At  the  trial  before  Wightman,  J.,  at  the  last  Northumberland 
Assizes,  the  defendant,  under  the  direction  of  the  learned  Judge, 
had  a  verdict  on  this  issue,  the  allegations  of  the  plea  being  proved ; 
and  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  if  the  Court  should  think  that  the  rules  of  the  association  did 
not,  under  the  circumstances,  avoid  the  policy  (i). 

(1)  The  let  and  loth,  rules  were  as  trade,  and  should  any  vessel,  entering 

follows :  the  association,  proceed  on  an  American 

1.  *'  That  this  insurance  is  especially  voyage,  her  insurance  shall  cease,  hut 

understood  as  not  extending  to  the  the  owner,  for  each  hreach  of  the  rules, 

insurance  of  ve^bels  in  the  Auiericuu  shall  be  held  responsible  to  the  under- 
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On  the  2nd  of  November,  Stewart 

,  Wilson. 

S.  Temple  moved  accordingly :  r  jg  ■^ 

The  effect  of  the  15th  rule  is  only  to  prevent  a  renewal  of  the 
insurance,  in  cases  of  disobedience  to  the  orders  of  the  managing 
underwriters ;  it  does  not  render  void  the  existing  policy,  in  respect 
of  which  the  premium  may  have  been  already  paid.  The  intention 
of  the  rule  is,  that  the  owner  shall  have  till  another  year  to  con- 
sider whether  the  vessel  is  worth  a  further  insurance,  and  then,  if 
he  choose  to  insure  her  again,  he  must  obey  the  order  to  repair. 
This  construction  is  strengthened  by  the  difference  in  the  language 
of  this  and  of  the  first  rule,  which  declares  that  in  the  case  there 
provided  for  the  insurance  shall  cease.  The  case  of  a  vessel  entering 
the  American  trade  appears  to  be  the  only  one  in  which  the  rules 
of  the  association  contemplate  a  forfeiture  of  the  existing  policy. 

(LoBD  Abingeb,  G.  B.  :  Suppose  a  performance  of  the  orders 
given  were  essential  to  make  the  vessel  seaworthy?) 

That  defence  might  be  raised  in  a  different  form. 

LoBD  Abingeb,  G.  6. : 
We  will  look  at  the  rules. 


Cur,  adv.  wlL 


On  the  4th  of  November, 


LoBD  Abinobb,  G.  6.,  said : 

The  Court  have  come  to  the  conclusion  that  the  direction  of 

the  learned  Judge  was  correct.    We  think  the  effect  of  the  15th 

rule  is,  that  the  vessel  must  be  considered  unseaworthy,  and  the 

insurance  effected  on  her  consequently  void,  unless  the  directions 

of  the  managing  underwriters  are  from  time  to  time  complied  with. 

There  will  therefore  be  no  rale. 

Rule  refused, 

Teviple  now  moved  for  a  rule  to  enter  judgment  for  the  plq,intiflf 

non  obstante  veredicto,  on  the  ground,  that  it  appeared  from  the  plea 

writers     for    the    entire    losses    and  repairs  as  they  may  deem  necessary, 

averages  that  may  happen  until  the  which  stores  must  be  got,  and  repairs 

expiration  of  that  policy."  done,  on  due  notice  being  given,  other- 

15.  **That   the    managing   under-  wise  the  ship  shall  not  be  insured, 

writers,  or  their  proxies,  shall  survey  Notice  shall    also    be  given  by  the 

or  cause  to  be  surveyed  each  ship  in  members  of  the  arrival  of  any  ship 

hull  and  materials  once  a  year  without  that  has  not  been  surveyed,*' 
distinction,  and  order  such  stores  and 
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Stewart  that  the  managing  underwriters  had  *ordered  a  pair  of  new  fore- 
wiLsoN.  topmast  backstays  to  be  supplied  to  the  vessel,  not  at  the  time  of 
[  *16  ]  the  order,  but  on  her  return  from  the  voyage  on  which  she  was 
about  to  sail.  He  contended  that  the  underwriters  had  no  power, 
under  the  15th  rule,  to  make  a  prospective  order,  having  reference 
to  a  future  voyage :  they  could  only  pronounce  on  the  state  of  the 
vessel  as  regarded  the  voyage  on  which  she  was  then  bound,  and 
therefore  that  no  order  on  the  second  voyage  had  been  disobeyed  ; 
and  the  ship  performed  the  first  safely. 

Per  Curiam: 

It  is  true  the  ship  returned  in  safety  from  her  first  voyage ;  but  as 
she  started  on  that  voyage  in  an  unseaworthy  state,  the  policy  was 
gone  from  that  time,  and  it  could  not  revive  on  her  safe  arrival. 

Rule  refused. 


1843.  SUTHEELAND   v.   PEATT  and  Others. 

(12  Meeson  &  Welsby,  16—18 ;  S.  C.  13  L.  J.  Ex.  246.) 

JPleM  Where  the  consignee  of  goods  pledges  the  bill  of  lading  with  another 

*  person  as  a  security  for  advances  made  by  him,  and  upon  an  agreement 

'-      "  that  the  consignee  shall  effect  an  insurance  on  the  goods  for  the  benefit  of 

the  pledgee,  and  deposit  the  policy  with  him,  the  pledgee  may  sue  on  the 

policy  in  his  own  name  (1). 


Assumpsit  on  a  policy  of  insurance  for  2,000Z.  on  ship  and  goods 
lost  or  not  lost,  at  and  from  Bombay  to  London,  alleged  in  the 
declaration  to  have  been  made  with  the  General  Maritime  Assurance 
Company  (of  which  the  defendants  were  three  of  the  directors)  by 
Messrs.  Boggs,  Taylor  &  Co.,  as  well  in  their  own  names  as  for  and 
in  the  names  of  all  and  every  person  and  persons  to  whom  the 
same  did  or  might  appertain  in  part  or  in  all.  The  declaration 
alleged  payment  of  the  premium  by  the  plaintiff  to  the  company, 
and  that  the  plaintiff  was,  during  the  said  voyage,  to  wit,  on,  &c. 
interested  in  the  goods  mentioned  in  the  policy,  and  loaded  on  board 
the  ship,  to  the  amount  insured ;  and  that  the  insurance  was  made 
for  the  use  and  benefit,  and  on  account  of  the  plaintiff  as  aforesaid : 
and  averred  a  partial  loss  by  the  wetting  and  damaging  of  the 
goods  during  the  voyage. 
[  17  ]  Flea,  non  assumpserunt ;   together  with  several  special  pleas, 

which   it  is  not  necessary  to  state  here.     At  the  trial  before 

(1)  See  EUworth  v.  Alliance  Marine  Insurance  Co.  (1873)  L.  R.  8  C.  P.  596; 
42  L.  J.  0.  P.  305. 
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Lord    Abinger,    G.  B.,    at    the    London    sittings    after    Trinity      suther- 
Term,   it    appeared    that   the  insurance  in  question    had   been        ^^ 
effected  by  Boggs,  Taylor  &  Co.,  who  were  the  consignees  of  the       Pratt. 
goods  in  question,  for  the  security  of  the  plaintiff,  to  whom  they 
had  pledged  the  bill  of  lading,  (which  was  indorsed  generally  to 
bearer),  as  a  security  for  certain  bills  of  exchange  accepted  by  the 
plaintiff  for  the  accommodation  of  Boggs,  Taylor  &  Co.,  and  which 
the  plaintiff  refased  to  accept  until  Boggs,  Taylor  &  Go.  effected 
the  insurance  in  question,  and  deposited  the  policy  with  him.    It 
was  contended  for  the  defendants,  that  this  was  not  sufficient  to 
entitle  the  plaintiff  to  sue  on  the  policy  in  his  own  name.     The 
Lord  Ghibp  Baron  overruled  the  objection  and  a  verdict  was  given    . 
for  the  plaintiff,  damages  942. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection : 

The  question  is,  whether  the  mere  pawnee  of  a  policy  of  insurance 
can  sue  in  his  own  name. 

(Parke,  B.  :  Or  rather,  whether  the  pawnee  of  goods,  assigned 
to  him  by  the  indorsement  of  the  bill  of  lading,  can  insure  them.) 

If  Boggs,  Taylor  &  Go.  intended,  in  case  they  paid  off  the 
acceptances,  to  have  the  right  themselves  to  sue  on  the  policy,  they 
could  not,  by  depositing  it  with  the  plaintiff,  vest  the  right  to  sue 
in  him. 

(Parke,  B.  :  The  question  is  one  of  fact,  whether  the  insurance 
was  not  effected  for  securing  the  interest  of  the  plaintiff.) 

No  doubt  it  was  effected  in  order  to  the  deposit  of  the  bill  of  lading 
with  him. 

(Parke,  B.  :  If,  before  any  arrangement  with  the  plaintiff,  Boggs, 
Taylor  &  Co.  had  insured  the  goods,  and  then  had  agreed  for  the 
deposit  of  the  bill  of  lading  and  the  policy  with  him,  I  agree  they 
would  have  been  the  persons  to  sue.  But  here  it  was  a  question 
for  the  jury,  whether  the  insurance  was  not  effected  by  them  as 
agents,  and  for  *the  benefit  of  the  plaintiff.  f  *^^  ] 

Lord  Abinger,  G.  B.  :  The  evidence  was,  that  he  refused  to  accept 
until  they  had  effected  the  insurance.  In  such  a  case,  if  the  party 
cannot  sue  in  his  own  name,  how  can  he  have  the  benefit  of  the 
pledge  ? 
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suTHBB-  Parke,  B.  :  It  seems  to  turn  entirely  on  a  question  of  fact ;  and 

^  ^  there  is  very  good  evidence  that  the  policy  was  effected  entirely  for 

Pratt.       jjj^  benefit  of  the  plaintiff,  to  cover  his  interest  in  the  goods ;  and 
it  is  clear  he  had  an  insurable  interest.) 

Per  Curiam  :  ^  ,       /.      , 

m  Ride  refused. 

1848.  The  MAYOE,  ALDERMEN,  and  BURGESSES  of 

^!!l^-  MACCLESFIELD   v.   CHAPMAN  (1). 

^leasf  (^2  Meeson  &  Welsby,  18—20;  S.  C.  13  L.  J.  Ex.  32  ;  7  Jur.  1041.) 

[  18  ]  The  grant  of  a  market  does  not  of  itself  imply  a  right  in  the  grantee  to 

prevent  persons  from  selling  marketable  articles  in  their  private  shops, 
within  the  limits  of  the  franchise,  on  market  days.  Such  a  right  can  exist 
only  by  immemorial  custom. 

Case.  The  declaration  stated,  that  the  plaintiffs  were  possessed 
of  a  certain  market,  in  the  township  of  Macclesfield,  on  Tuesdays 
and  Saturdays  in  each  week,  for  the  buying  and  selling,  amongst 
other  things,  of  flesh-meat ;  and  that  they  were  also  possessed  of 
certain  liberties,  tolls,  stallage,  picage,  &c.,  to  the  said  market 
belonging;  and  that  all  butchers  selling  flesh-meat  on  Tuesdays 
and  Satardays,  within  the  said  township,  of  right  ought  to  sell 
the  same  within  the  said  market,  and  not  in  any  private  shops ; 
nevertheless,  the  defendant,  intending  to  prevent  the  plaintiffs 
from  enjoying  the  benefit  of  their  said  market,  exposed  to  sale  in 
certain  shops  of  the  defendant,  in  the  said  township,  divers  large 
quantities  of  flesh-meat,  on  the  said  Tuesdays  and  Saturdays, 
being  market  days,  without  the  license  and  against  the  will  of  the 
plaintiffs,  whereby  the  plaintiffs  lost  certain  stallage,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs  were  not 
possessed  of  the  said  market,  modo  et  forma;  thirdly,  that  all 
[  •i^  ]  butchers,  &c.  ought  not  of  right  to  sell  their  flesh-meat  *  within  the 
said  market,  and  not  in  any  private  shops.  Issues  thereon. 
.  At  the  trials  before  Gurney,  6.,  at  the  last  Assizes  at  Chester, 
the  jury  found  a  verdict  for  the  plaintiffs  on  the  first  and  second 
issues,  and  for  the  defendant  on  the  third  issue. 

Jervis  now  moved  to  enter  judgment  for  the  plaintiffs  on  the 
third  issue,  non  obstante  veredicto : 

The  jury  having  found  that  the  plaintiffs  are  possessed  of  a 
market  on  certain  days ;  their  right  to  exclude  others  from  selling 

(1)  Cited  by  Vattohan  Williams,  L.  J.,  Wilcox  \,  8t^l  [1904]  1  Ch.  212,  218, 
73  L.  J.  Ch.  217,  C.  A. 
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marketable  commodities  on   those  days  in   their  private  shops,    Mayor,  &c. 
within  the  limits  of  their  franchise,  follows  as  a  legal  consequence.        ftkld 
Without  such  a  right,  the  market  is  of  no  substantial  benefit  to  the     Chapman 
grantee.      The  Prior  of  Dunstable's  case  (i),  cited  in  The  City  of 
London's  case  (2),   decided,   that  where  a  lord  is  possessed  of  a 
market,  a  prescription  to  sell  meat  in  a  private  house  is  bad.     The 
only  distinction  which  can  be  stated  between  that  case  and  the 
present  is,  that  there  the  meat  was  alleged  to  have  been   sold 
**  occulte."     The  question  was  raised  with  respect  to  this  market, 
in  Mayor  of  Macclesfield  v.  Pedley  (3),  but  there  it  was  unnecessary 
to  decide  it,  because  the  jury  had  found  the  existence  of  the  right 
claimed  by  the  plaintiffs,  by  immemorial  custom. 

(Pabke,  B.  :  LiTTLEDALE,  J.,  appears  to  have  been  of  opinion 
that  the  grantee  of  a  newly  created  market  has  not  such  a  right.) 

In  Com.  Dig.,  Market,  (F.  2),  the  law  is  laid  down  thus:  **The 
owner  of  a  house  next  to  a  fair  or  market  cannot  open  his  shop  for 
selling  in  a  market,  without  payment  of  stallage ;  for  if  he  takes 
the  benefit  of  the  market,  he  ought  to  pay  the  duties  there.  In 
The  Gravesend  case  (4),  Doderidge,  Serjt.,  cited  a  case  in  the 
Register,  "where  the  Abbot  of  Westminster  prescribed  *to  have  [  *20  ] 
a  fair  in  Westminster  upon  St.  Edward's  Day,  and  for  ten  days 
after ;  and  that  no  citizen  nor  other  in  London,  during  that  time, 
should  sell  any  thing  in  London,  but  in  this  fair;  and  after  the 
Abbot  remitted  this  privilege,  and  had  of  the  citizens  of  London 
for  that,  1,500{."  It  must  be  assumed  that  the  grant  of  the  market 
was  before  the  existence  of  private  shops  for  the  sale  of  marketable 
commodities,  or  that  there  was  a  previous  writ  of  ad  quod  damnum. 
In  MosUy  v.  Walker  (6),  also,  the  present  question  was  mooted, 
but  not  decided. 

Pabeb,  B.  : 

There  does  not  appear  to  be  any  authority  that  the  mere 
possession  of  a  market  implies  the  right  of  preventing  individuals 
from  selling  in  their  own  shops  on  market  days.  The  Prior  of 
Dunstable's  case  (6),  quoted  as  establishing  that  proposition,  is 
explained  in  Mosley  v.  Walker  and  Mayor  of  Macclesfield  v.  Pedley, 

(1)11  Hen.  VI.  f.  19  a  and  b,  pi.  3 ;  Nev.  &  M.  709). 

and  25  a,  pi.  2.  (4)  2  Brownl.  179. 

(2)  8  Co.  Eep.  127.  (5)  7  B.  &  C.  40. 
3)  38  R.  E.  264  (4  B.  &  Ad.  397 ;   1 

B.B. — VOL.  LXVII.  16 
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Mayor,  &c.    and  shown  not  to  be  an  authority  to  that  extent.    It  seems  to 
FIELD       amount  only  to  this,  that  a  person  shall  not  take  the  benefit  of  the 
Chapman,    lord's  market,  and  the  customers  attending  it,  and  yet  fraudulently 
deprive  him  of  the  tolls. 

Lord  Abingbb,  C.  B.,  concurred,  adding,— It  must  not,  however^ 
be  understood  that  a  man  may  take  the  benefit  of  the  market,  and 
then  take  the  customers  away  from  it. 

OuRifEY,  B.,  and  BoLf'E,  B.,  concurred. 

Rule  refused  (i). 


is*3.  DAVIES  V.    EDMONDS. 

AW.  3. 
(12  Meeson  &  Welsby,  31—32 ;  S.  C.  1  Dowl.  &  L.  395 ;  13  L.  J.  Ex.  1.) 

JSftch,  of 
Pleas,  ^   sheriff,   on  making  a  levy  xinder  an  execution,   is  entitled  to  a 

r  31 1  P®^  centage  on  the  whole  proceeds  of  the  sale,  including  a  yearns  rent  paid 

by  him  to  the  landlord,  as  well  as  on  the  amount  of  the  execution ;  but  he 

is  not  entitled  to  be  allowed  extra  expenses  incurred  by  him  in  making  the 

levy,  which  are  not  included  in  the  table  of  fees  framed  under  7  Will.  IV- 

&  1  Vict.  c.  55  (2). 

A  RULE  had  been  obtained  on  behalf  of  the  Sheriff  of  Surrey, 
calling  upon  the  plaintiff  to  show  cause  why  it  should  not  be 
referred  back  to  the  Master  to  reconsider  what  was  due  to  the 
sheriff  for  poundage  and  legal  expenses,  and  what  ought  to  be 
allowed  to  him  for  extra  charges  and  expenses. 

It  appeared  that  there  were  adverse  claims  to  the  goods  seized 
under  an  execution ;  in  consequence  of  which  the  sheriff  was  com- 
pelled, for  the  protection  of  the  property,  to  incur  extra  expenses,  by 
keeping  two  men  in  possession  for  a  considerable  time.  The  sale 
produced  7672.  28.,  of  which  the  sum  of  260Z.  was  paid  to  the 
landlord  for  rent.  The  Master  had  allowed  the  sheriff  his  expenses 
of  the  possession  of  one  man  only  for  seven  days  ;  and  acting  upon 
the  •*  Table  of  Fees  "  framed  in  pursuance  of  [7  Will.  IV.  &  1  Vict, 
c.  55],  had  allowed  the  per  centage  of  22.  10s.  per  cent,  on  5212. 
only.    Against  the  above  rule 

Jervis  showed  cause : 

The  sheriff  is  not  entitled  to  more  than  the  Master  has  allowed. 
The  case  of  Slater  v.  Haines  (s)  shows,  that  although  a  sheriff  may 

(1)  For  note  (ft),  pp.  20—25  of  12  s.  20  of  that  Act  and  Order  of  Slst 
M.  &  W.,  see  39  E.  R.  32.  August,  1888.— J.  G.  P. 

(2)  Eepealed  by  the  Sheriffs   Act,  (3)  7  M.  &  W.  413. 
iSvS"  (50  &  51  Vict.  c.  65) ;  see  now 
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be  put  to  great  trouble  and  expense,  yet  he  is  not  entitled  to  any  davibs 
other  allowance  than  his  poundage  and  such  fees  as  are  fixed  by  Edmonds. 
the  "  Table  of  Fees,"  framed  under  the  stat.  7  Will.  IV.  &  1  Vict, 
c.  55.  Here  the  extra  trouble  and  expense  were  incurred  by  him 
in  protecting  himself  against  an  adverse  claimant.  Secondly,  the 
sheriff  claimed  no  more  per  centage  than  the  Master  allowed  him, 
and  he  did  not  claim  it  in  respect  of  the  250/.,  the  amount  of 
the  rent. 

WaUon,  in  support  of  the  rule  : 

First,  the  sheriff  may  ^obtain,  by  the  favour  and  indulgence  of  [  ^^^  ] 
the  Court,  in  its  discretion,  a  larger  amount  for  extra  expenses  than 
the  Master  has  thought  fit  to  allow.  Possession  was  kept  for  a 
considerable  time  under  a  Judge's  order,  and  therefore  the  Court 
will  order  an  extra  allowance  in  respect  of  that.  Secondly,  the 
sheriff  is  entitled  to  a  per  centage  upon  the  amount  of  the  sale, 
and  not  merely  upon  the  sum  paid  over  by  him  to  the  execution 
creditor.  He  is,  therefore,  entitled  to  the  additional  sum  of 
22.  lOs,  per  cent,  upon  the  250Z.  paid  to  the  landlord  for  rent; 
for  he  is  bound  to  levy  for  the  rent,  as  well  as  for  the  amount  of 
the  execution. 

Pabke,  6. : 

The  Master  is  bound  to  allow. the  expenses  of  such  a  possession 
as  was  necessary  for  the  sale  of  the  goods.  Here  he  has  thought 
fit  to  allow  for  the  expenses  of  seven  days'  possession,  and  that  was 
a  reasonable  charge.  Extra  expenses  cannot  be  allowed.  The 
sheriff  is  entitled  as  a  matter  of  right  to  those  payments  which 
are  prescribed  by  the  table  of  fees,  and  ought  to  have  his  com- 
mission of  2/.  108.  per  cent,  on  all  the  money  raised  by  the  sale. 
The  rule  will,  therefore,  be  made  absolute,  without  costs,  for  the 
payment  to  the  sheriff  of  the  additional  sum  of  61.  5^.,  being 
2/.  10s.  per  cent,  upon  the  rent  of  250/. 

GuRNBY,  B.,  and  Rolfb,  B.,  concurred. 

Ride  absolute  (accordingly ^  without  costs. 
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1843.  SCOTT  V.  The  EASTEEN   COUNTIES  RAILWAY 

^'-  COMPANY. 

^U^f  (^2  Meeson  &  Weleby,  33—38  ;  S.  C.  13  L.  J.  Ex.  14 ;  7  Jur.  996.) 

[  33  ]  Where  an  order  is  given  for  goods,  some  of  which  are  ready-made  at  the 

time  of  the  contract,  and  the  rest  are  to  be  manufactured  according  to  order, 
and  the  goods  which  are  ready-made  are  afterwards  delivered  and  paid  for, 
the  acceptance  of  them  is  a  part  acceptance  of  the  whole,  to  satisfy  the 
provisions  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  17,  and  the 
9  Oeo.  IV.  c.  14,  s.  7  (1),  as  the  whole  forms  one  entire  contract. 

Assumpsit.  The  declaration  alleged,  that,  on  the  18th  May, 
1841,  the  defendants,  by  John  Braithwaite,  their  agent  in  that 
behalf,  ordered  and  agreed  to  purchase  from  the  plaintiff,  and  the 
plaintiff  then  agreed  with  the  defendant  to  cause  to  be  manufac- 
tured for  and  to  sell  to  them,  certain  goods  and  chattels  for  the  use 
of  the  said  railway,  and  of  certain  descriptions  then  directed  and 
specified  by  the  defendants,  to  wit,  one  triangular  lamp  for  junction 
with  three  twenty-four-inch  lenses,  two  covered  with  red  stained 
glass  outside,  to  be  fastened  at  the  corners  with  three  bolts  and 
nuts,  one  lamp  for  same,  twelve  moaler  lamps,  four  square  lamps, 
two  new  side  lamps,  and  six  common  tricolour  lamps,  at  and  for 
certain  reasonable  prices  to  be  paid  by  the  defendants  to  the 
plaintiff  for  the  same;  and  thereupon,  in  consideration  of  the 
premises,  and  that  the  plaintiff  would  cause  the  said  goods  and 
chattels  to  be  delivered  to  the  defendants,  to  wit,  within  a 
reasonable  time  then  next  following,  to  wit,  at  a  certain  station 
of  the  said  railway,  to  wit,  at  Shoreditch,  London,  the  defendants 
then  promised  the  plaintiff  to  accept  the  said  goods  and  chattels  of 
the  plaintiff,  and  to  pay  him  for  the  same  the  said  prices,  to  wit, 
on  the  delivery  thereof.  The  declaration  then  went  on  to  aver, 
that  the  plaintiff,  confiding  in  the  promise  of  the  defendants,  did 
afterwards,  to  wit,  on  &c.,  cause  to  be  manufactured  and  delivered 
to  the  defendants,  and  the  defendants  then  accepted  and  received 
from  the  plaintiff,  a  part  of  the  said  goods  and  chattels,  to  wit,  the 
said  twelve  moaler  lamps,  the  said  four  square  lamps,  the  said  two 
new  side  lamps,  and  the  said  six  common  tricolom*  lamps,  according 
to  the  said  promise ;  and  although  the  plaintiff  afterwards,  in 
[  *34  ]  consequence  and  in  pursuance  of  ^the  said  agreement,  and  in  a 
reasonable  time  in  that  behalf,  to  wit,  &c.,  caused  the  manufacture 
of  the  said  triangular  lamp  to  be  commenced  and  proceeded  with, 

(1)  Eepealed  by  the  Sale  of  Goods  Act,  1893  (66  &  57  Vict.  c.  71),  and  in 
effect  re-enacted  by  s.  4  of  that  Act — J.  G.  P. 


VOL.  Lxvii.]      1843.     EX.     12  MEE.  &  W.  84—35. 

and  the  construction  thereof  to  be  carried  on  and  brought  nearly  to 
completion,  and  did,  in  so  doing,  ^necessarily  expend  and  incur,  and 
cause  to  be  expended,  divers  large  sums  of  money,  charges,  and 
expenses,  to  wit,  300Z. ;  and  although  the  plaintiff  was  at  all  times, 
from  the  making  of  the  said  agreement,  ready  and  willing  to 
perform  the  same  in  all  things  on  his  part  to  be  performed,  and  to 
cause  the  said  last-mentioned  lamp  to  be  completed  and  delivered 
to  the  defendants  within  a  reasonable  time  from  the  making  of  the 
said  agreement;  and  although  the  plaintiff  did  afterwards,  and 
after  the  refusal  of  the  defendants  to  accept  or  receive  the  said 
last-mentioned  lamp  as  hereinafter  mentioned,  and  long  before  the 
commencement  of  this  suit,  offer  to  deliver  the  said  last-mentioned 
lamp  to  the  defendants,  of  which  premises  the  defendants  always 
had  notice;  yet  the  defendants,  disregarding  their  said  promise, 
after  the  making  thereof,  and  before  a  reasonable  time  for  the 
completion  and  delivery  of  the  said  last-mentioned  lamp,  to  wit, 
&c.,  wholly  refused  to  accept  or  receive  the  said  last-mentioned 
lamp,  and  then  wholly  and  wrongfully  discharged  the  plaintiff  from 
further  proceeding  with  the  manufacture  thereof,  or  from  at  any 
time  delivering  the  same  to  the  defendants,  and  then  wholly 
absolved,  exonerated,  and  discharged  the  plaintiff  from  any  further 
observance  or  performance  of  the  said  agreement  on  his  part; 
and  the  defendants  have  from  thence  continually  hitherto  wholly 
refused  to  accept  or  receive  the  said  lamp,  although  the  plaintiff 
did  as  aforesaid,  after  the  said  default  of  the  defendants  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  &c.,  cause 
the  said  lamp  to  be  completed,  and  then  offered  to  deliver  the  same 
to  the  defendants,  whereby  &c. 

Plea,  non  assumpserunt.  [  35  ] 

At  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  last  Assizes  at 
Warwick,  it  appeared  that  in  May,  1841,  Mr.  Braithwaite,  the 
defendants'  agent,  went  to  the  plaintiff's  manufactory  to  order  the 
lamps  mentioned  in  the  declaration,  all  of  which  were  of  a  well- 
known  and  ordinary  description,  with  the  exception  of  the  triangular 
lamp,  which  was  very  peculiar.  The  moaler,  the  square,  and  the 
new  side  lamps  were  deUvered  with  a  separate  invoice,  and  paid 
for  in  May,  1841 ;  but  the  triangular  lamp  was  not  finished  until 
the  month  of  April,  1843,  when  the  defendants,  being  dissatisfied 
with  it,  refused  to  receive  or  pay  for  it,  whereupon  the  present 
action  was  brought.  Under  these  circumstances,  it  was  objected  for 
the  defen4ant8y  that  the  contracts  for  these  articles  were  distinct, 
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Scott  and  that  the  delivery  and  acceptance  of  the  common  lamps  did  not 
Eastern  constitute  a  part  acceptance  within  the  Statute  of  Frauds,  so  as  to 
Rai^at^o.  ^^^  ^^^  defendants  to  receive  and  pay  for  the  triangular  lamp 
which  was  afterwards  manufactured.  The  learned  Judge,  reserving 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  left  the  case  to 
the  jury,  who  found  for  the  plaintiff  for  248L,  the  amount  claimed 
by  him. 

Erie  now  moved  accordingly,  either  for  a  nonsuit  or  a  new  trial : 

The  question  in  this  case  is,  whether  the  acceptance  of  the 
smaller  lamps  constituted  a  part  delivery  and  acceptance  within 
the  17th  section  of  the  Statute  of  Frauds,  29  Gar.  11.  c.  8,  and 
Lord  Tenterden's  Act,  9  Geo.  lY.  c.  14,  s.  7,  so  as  to  bind  the 
plaintiff  to  pay  for  the  triangular  lamp,  which  was  not  in  existence 
at  the  time  of  the  contract  being  entered  into.  The  17th  section 
of  the  Statute  of  Frauds  enacts,  "  that  no  contract  for  the  sale  of 
any  goods,  wares,  or  merchandize,  for  the  price  of  lOZ.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
[  *se  ]  part  of  the  goods  so  sold,  and  actually  *receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain  or  in  part  of  payment,  or 
some  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized."  The  statute  9  Geo.  lY.  c.  14,  s.  7, 
extends  the  provisions  of  that  section ;  and,  after  reciting  it,  enacts, 
''  that  the  said  enactment  shall  extend  to  all  contracts  for  the  sale 
of  goods  of  the  value  of  102.  sterling  and  upwards,  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  some  future  time,  and 
may  not,  at  the  time  of  such  contract,  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery."  In  this  case  the  acceptance  of  the  smaller  lamps  could 
not  be  considered  as  a  part  acceptance  of  the  triangular  lamp, 
inasmuch  as  that  was  not  in  existence  at  the  time ;  and  although 
it  was  ordered  at  the  same  time  as  the  common  lamps,  which  were 
immediately  afterwards  delivered  and  paid  for,  it  must  be  considered 
as  within  a  separate  contract. 

(Aldebson,  6. :  Is  it  not  like  the  case  of  a  person  going  into 
a  shop  and  choosing  different  articles,  all  of  which  form  one 
contract  ?) 

There  the  articles  are  in  existenqe  at  the  time,  apd  where  a  contract 
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is  made  for  several  articles,  all  of  which  are  in  existence  at  the        sgott 
time,  the  acceptance  of  one  is  the  acceptance  of  all,  and  the  property      eastern 
in  all  passes:  Baldey  \.  Parker  (i).    But  here  the  thing  was  not  ^^,^^^^^0 
made,  and  there  can  be  no  part  delivery  of*  goods  which  are  not  in 
existence. 

(Lord  Abingbr,  C.  B.  :  The  9  Geo.  IV.  c.  14,  s.  7,  extends  the 
provisions  of  the  former  Act  to'goods  not  made.  Here  there  was 
an  order  for  lamps,  some  already  made,  and  another  to  be  made. 
Then  there  is  an  acceptance  of  the  former.  Are  not  the  parties 
bound  by  that  ? 

Aldbrson,  B.  :  If  I  make  a  contract  *for  goods  already  made,        [  •s^  ] 
and  goods  to  be  made,  and  I  accept  the  goods  made,  it  shows  that 
I  made  the  contract ;  which  is  what  the  Act  means.) 

It  is  submitted,  that,  when  the  goods  are  not  made  at  the  time, 
there  should  be  a  part  payment  or  earnest  given,  or  a  written 
memorandum,  to  satisfy  the  statute.  When  some  of  the  goods  are 
made,  and  are  to  be  delivered  immediately,  and  the  others  are  not, 
but  are  to  be  made  and  delivered  subsequently,  they  cannot  be  said 
to  be  included  in  one  and  the  same  contract  of  sale :  Towers  v. 
Osborne  (2).  In  Garlmtt  v.  Watson  (3),  where  there  was  a  verbal 
contract  by  the  plaintiffs,  who  were  millers,  for  the  sale  of  a 
quantity  of  flour  which  was  not  prepared,  and  in  a  state  capable  of 
being  immediately  delivered,  it  was  held  to  be  a  contract  within 
the  statute ;  and,  there  being  no  memorandum  in  writing,  the 
plaintiffs  were  nonsuited.  In  Price  v.  Lea  (4),  which  was  recog- 
nized in  Elliott  V.  ThomcLs  (6),  the  defendant  gave  an  order  for  a 
quantity  of  cream  of  tartar,  and  at  the  same  time  offered  to  take  a 
quantity  of  lac  dye  at  a  certain  price.  Both  the  articles  were  sent. 
It  was  held  that  what  passed  between  the  parties  could  not  be  con- 
sidered as  an  entire  contract  for  both  the  articles.  And  in  Roots  v. 
Dormer  (6),  it  was  held,  that,  when  lots  are  knocked  down  to  a 
purchaser  at  an  auction,  a  distinct  contract  arises  in  respect  of 
each  lot. 

Lord  Abikger,  G.  B.  : 
I  am  of  opinion  that  there  ought  to  be  no  rule.     I  think  the 

(1)  26  R  E.  260  (2  B.  &  C.  37).  (6)  49  K.  E.  658  (3  M.  &  W.  170). 

(2)  1  Stra.  606.  (6)  38  E.  E.  231  (4  B.  &  Ad,  77  ;  \ 

(3)  6  B.  &  Aid.  613.  I^ev.  &  M.  677). 

(4)  1  B.  &  C.  15a, 
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Scott  order  for  the  ready-made  lamps,  and  that  given  for  the  triangular 
Eastern  one,  amounted  but  to  one  contract  Can  it  be  said,  that,  if  a  man 
lurLWAY'co.  8^^®  ^  *  tailor's  shop  and  buys  a  suit  of  clothes  which  are  ready- 
made,  and  at  the  same  *time  orders  another  suit  to  be  made  for 

[  'ss  ]  him,  *and  the  former  are  sent  home  to  and  accepted  by  him,  he  is 
not  bound  to  pay  for  the  latter  ?  The  two  statutes  that  have  been 
referred  to  must  be  construed  as  incorporated  together,  and  then  it 
is  plain  that  where  an  order  for  goods  made,  and  for  others  to  be 
made,  forms  one  entire  contract,  acceptance  of  the  former  goods 
will  take  the  case  out  of  the  statutes  as  regards  the  latter  also. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  transaction  constituted  but  one 
contract.  There  is  no  distinction  between  this  case  and  that  of  a 
party  who  goes  into  a  shop  and  buys  fifty  different  articles  at  the 
same  time.  It  is  clear  that  such  a  person  does  not  make  fifty 
different  contracts.  If  a  man  enters  into  an  entire  agreement  for 
goods  made,  and  for  others  to  be  made,  his  accepting  part  of  the 
goods  made  is  evidence  of  his  having  entered  into  the  agreement. 
That  is  the  true  object  and  meaning  of  the  statute.  The  articles 
bargained  to  be  made  are  treated  for  this  purpose  as  goods  actually 
made,  although  they  are  not  in  existence  at  the  time  of  the 
agreement. 

Gurnet,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused. 


L  39 


1843.  REG.  V.  DEAN. 

Kov,  6. 
(12  Meeson  &  Welsby,  39—44 ;  S.  0.  13  L.  J.  Ex.  33.) 

^P^^a/  ^^  information  for  penalties  under  the  3  &  4  Will.  IV.  c.  53,  s.  44  (1), 

charged  the  defendant  with  being  concerned  in  the  unshipping  of  goods, 
the  duties  on  which  had  not  been  paid ;  with  knowingly  harbouring'  goods 
imported  and  illegally  unshipped  without  payment  of  duties ;  and  with 
other  offences  under  that  section.  It  appeared  at  the  trial,  that  a  practice 
had  prevailed  at  the  Custom  House  of  aUowing  the  owners  of  imported 
goods  to  take  them  away  without  payment  of  duty  at  the  time,  an  entry  of 
them  having  been  previously  made  in  a  book  kept  by  the  officers ;  and  that 
the  fraud  complained  of  had  been  effected  by  the  clerk  of  the  defendant's 
removing  some  of  the  leaves  from  the  Custom  House  book,  and  substituting 
others  containing  false  entries  of  the  quantity  of  goods  imported.  There 
was  no  dii-ect  proof  that  this  fact  was  known  to  the  defendant,  but  he 

(1)  Repealed  by  8  &  9  Vict  c.  84,  s.  2.     See  now  the  corresponding  pro- 
visions in  39  &  40  Vict.  c.  36,  s.  85.— J.  G,  P, 
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derived  benefit  from  the  fraudulent  transaction :  Held,  that,  under  these  Rrg. 

circumstances,  the  jury  might  infer  that  the  defendant  was  privy  to  the  fraud.  r. 

The  44th  section  of  the  3  &  4  Will.  IV.  c.  53,  enacts,  that  **  every  ^*^a^- 
person  "  who  shall  be  concerned  in  the  unshipping  of  goods,  the  duties  for 
which  have  not  been  paid,  &c.,  shall  forfeit  either  the  treble  yalue  thereof, 
or  be  liable  to  the  penalty  of  100^  The  defendant  and  his  partner  having 
been  separately  convicted  of  the  same  offences:  Held,  that  each  was  liable 
to  the  penalties  imposed  by  the  Act. 

This  was  an  information  against  the  defendant  for  penalties 
under  the  Smuggling  Prevention  Act,  8  &  4  Will.  IV.  c.  63,  s.  44  (i), 
which  enacts,  '*  that  every  person  who  shall  assist  or  be  otherwise 
concerned  in  the  unshipping  of  any  goods  prohibited  to  be  imported, 
or  the  duties  for  which  have  not  been  paid  or  secured,  or  who  shall 
knowingly  harbour,  keep,  or  conceal,  or  shall  knowingly  permit  or 
suffer  to  be  harboured,  (fee,  any  goods  which  shall  have  been 
illegally  unshipped  without  payment  of  duties,  or  which  shall  have 
been  illegally  removed  without  payment  of  the  same,  &c.,  and 
every  person  to  whose  hands  and  possession  any  such  uncustomed 
or  prohibited  goods  shall  knowingly  come,  or  who  shall  assist  or  be 
in  anywise  concerned  in  the  illegal  removal  of  any  goods  from  any 
warehouse  or  place  of  security,  shall  forfeit  either  the  treble  value 
thereof,  or  the  penalty  of  lOOZ.,  at  the  election  of  the  Commissioners." 

The  information  charged  the  defendant,  in  several  counts,  with 
being  concerned  in  the  unshipping  of  goods  without  payment  of 
duties  ;  with  knowingly  harbouring  goods  which  had  been  imported 
and  illegally  unshipped  without  payment  of  duties ;  and  with  being 
concerned  in  the  illegal  removal  of  goods  from  a  place  of  security ; 
and  also  that  goods,  illegally  unshipped,  had  knowingly  come  into 
the  hands  of  the  defendant. 

At  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Trinity  Term,  it  appeared  that  *a  practice  had  prevailed  [  *^o  ] 
at  the  Custom  House  of  allowing  the  owners  of  imported  goods  to 
take  them  away  without  payment  of  du,ty  at  the  time,  an  entry 
of  the  contents  of  the  cases  containing  the  goods  having  been 
previously  made  in  a  book  called  the  Blue  Book,  kept  by  the 
officers.  The  fraud,  in  the  present  case,  was  effected  by  a  clerk  of 
the  defendant,  who,  with  the  assistance  of  two  Custom  House 
officers,  removed  the  leaves  from  the  book  in  which  the  original 
contents  of  the  case  in  question  were  entered,  and  substituted 
others,  containing  false  entries  of  the  quantities  of  goods  imported, 
and  inserting  smaller  quantities.    The  defendant  did  not  appear  to 

(1)  See  note,  p.  248,  ante, 
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Ktx;.  have  been  personally  concerned  in  tampering  with  the  books,  nor  was 
D^H.  ^^7  knowledge  of  the  fraud  directly  brought  home  to  him ;  but  it 
appeared  that  he  had,  or  must  have,  derived  benefit  from  the  fraudu- 
lent transaction.  Under  these  circumstances,  the  learned  Judge 
told  the  jury,  that,  as  the  defendant  had  derived  a  benefit  from  the 
fraud,  they  might  infer  knowledge  on  his  part  of  the  fraud  having 
been  committed,  and  that  the  case,  under  those  circumstances,  in 
his  judgment,  would  be  made  out  against  the  defendant :  and  the 
jury  found  a  verdict  for  the  Crown  accordingly. 

Theaiger  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, or  why  the  proceedings  should  not  be  stayed  until  the 
determination  of  a  writ  of  error  sued  out  in  the  case  of  Reg.  v. 
Candy,  the  defendant  in  which  case  had  been  in  partnership  with 
the  present  defendant  at  the  time  of  the  transaction  in  question. 
First,  the  learned  Judge  was  wrong  in  directing  the  jury  that  the 
defendant's  having  derived  benefit  from  the  fraud  (which  was 
rather  assumed  than  proved)  was  evidence  of  his  being  cognizant 
of  it.  When  goods  are  illegally  landed  without  payment  of  duties, 
and  payment  of  duties  is  altogether  evaded,  and  they  are  brought 
[  *4i  ]  to  the  place  of  business  of  the  trader  *by  an  agent  or  clerk  of  his, 
known  by  him  not  to  have  paid  any  duty,  and  are  found  there, 
there  is  a  fair  inference  that  he  knew  that  the  duties  had  been 
evaded,  and  that  he  was  therefore  knowingly  harbouring  and  con- 
cealing such  goods.  But  here  it  does  not  follow  that  the  defendant 
derived  any  benefit  from  the  fraud  ;  the  clerk  may  have  been  the 
only  person  who  did  so  ;  he  may  have  committed  a  double  fraud, 
and  deceived  both  the  Custom  House  officers  and  his  employers,  by 
charging  them  with  the  full  amount  of  duty,  and  putting  the 
diflference  into  his  own  pocket. 

(Aldbrson,  6.:  If  you  had  shown  that,  it  would  have  been  a 
complete  answer.) 

This  is  a  case  in  which  knowledge  has  been  presumed  from  the 
supposed  benefit,  but  the  Crown  begins  by  presuming  the  benefit, 
and  then  presumes  the  knowledge  from  the  benefit.  No  such  pre- 
sumption could  fairly  arise,  for,  according  to  the  practice,  the  mer- 
chant was  allowed  to  remove  his  goods  without  payment  of  the 
duties.  There  must  be  a  double  presumption :  first,  that  the  act  done 
by  the  clerk  was  an  act  done  for  the  benefit  of  the  firm,  and  then  that 
ttie  clefencl^nt  k^^w  of  it,  because  he  h^Q  derived  a  bei:ie^t  from  iU 
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(Lord  Abingbr,  C.  B.  :  The  master  might  have  shown  the  account         Reo. 
his  clerk  rendered  to  him  of  the  payment  of  the  duties.)  dbax. 

He  may  not  have  received  from  the  clerk  any  account  of  the  duties 
which  were  paid,  for  it  appeared  that  he  had  absconded.  This  is  a 
criminal  proceeding,  in  which  the  law  ought  not  to  be  strained.  In 
Attorney-General  v.  Siddon  (i),  where  the  master  was  held  liable 
for  the  illegal  act  of  the  servant,  that  was  on  the  ground  that  the 
master  had  sanctioned  and  carried  on  the  illegal  traffic,  and  that 
the  servant,  in  adopting  means  calculated  to  save  the  master,  must 
be  considered  as  acting  in  his  service  and  for  his  benefit,  and  within 
the  probable  authority  given  to  him. 

(Lord  Abikger,  G.  B.  :  "^Li  this  case,  the  defendant  had  in  his       [  *42  ] 
possession  goods  which  had  not  paid  duty,  and  the  onus  probandi 
is  on  him  to  show  that  he  had  them  lawfully.) 

Secondly,  the  proceedings  in  this  case  ought  to  be  stayed  until  the 
determination  of  the  writ  of  error  brought  on  a  bill  of  exceptions  in 
the  case  of  Reg,  v.  Candy,  who,  being  the  partner  of  the  present 
defendant,  has  been  convicted  on  an  information  for  penalties  in 
respect  of  the  very  same  transaction,  and  judgment  signed  against 
him  for  the  same  amount  of  penalty  as  in  the  present  case,  which 
has  been  brought  into  Court.  This  being  a  constructive  act,  from 
which  the  party  is  to  be  made  liable,  it  cannot,  at  all  events,  be 
presumed  from  the  circumstance  of  the  firm  having  derived  a 
benefit  from  the  fraud,  that  both  the  partners  had  a  knowledge  of 
it,  and  that  both  are  to  be  made  liable  for  an  act  of  the  same 
individual.  The  number  of  penalties  cannot  depend  on  the  number 
of  persons  composing  the  firm.  Only  one  penalty  can  attach,  for 
the  offence  is  in  its  nature  single.  In  Rex  v.  Clark  (2),  it  was  held, 
that,  where  an  offence,  created  or  made  penal  by  statute,  is  in  its 
nature  single,  one  single  penalty  only  can  be  recovered ;  because, 
as  Lord  Mansfield  said,  ''though  several  persons  may  join  in 
committing  it,  it  still  constitutes  but  one  offence."  So,  in  Rex  v. 
Bleasdale  (3),  it  was  held  that  two  persons  cannot  be  convicted  in 
separate  penalties  under  5  Anne,  c.  14,  s.  4,  for  using  a  greyhound 
to  destroy  game. 

(Alderson,  B.  :  There  the  words  are,  that  the  person  or  persons 

(1)  35  R  B.  701  (1  Cr.  &  J.  220),  (3)  4  T.  B.  809, 

(2)  Cowp.  610, 
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Keg.         so  convicted  shall  forfeit  the  sum  of  5/.,  that  is,  one  penalty  of  5Z., 
Dean.        ^0^  ^'-  6ach.) 

No  doubt  the  question  is,  is  the  act  single,  or  may  it  be  the  several 
act  of  several  persons  ?  One  person  may  be  assisting  in  receiving 
the  goods,  and  another  person  in  resisting  the  officers  in  coming  to 
look  for  them  ;  a  third  may  harbour  and  conceal  them.  The  act 
[  *^^  ]       proved  here  was  a  single  act  of  illegally  ^receiving  the  goods. 

(Aldebson,  B.  :  If  an  offence  be  committed  by  half-a-dozen 
people,  whether  it  be  an  assault  or  any  other,  each  person  is 
answerable  in  law  for  his  participation  in  the  offence.  I  see 
that  in  Rex  v.  Clark  Mr.  Bidler  argues  thus :  "It  is  not  said  that 
every  person  offending  shall  for  every  such  offence  forfeit  dec.  ;  but 
if  any  person  or  persons  shall  &c.,  the  party  or  parties  shall  for 
every  such  offence  forfeit  40L  The  words  '  persons '  and  '  parties ' 
manifestly  show  that  the  Legislature  meant  to  provide  against  a 
joint  offence  by  several  persons ; "  which  therefore  is  the  real  dis- 
tinction. You  must  look  at  the  statute  to  see  whether  every  person 
is  to  be  punished,  or  every  offence  to  be  punished.  If  every  offence 
is  to  be  punished,  there  is  to  be  one  penalty  only,  however  large 
the  number  of  persons  that  committed  it ;  but  if  there  are  several 
penalties  on  each  person,  it  is  obviously  otherwise.) 

Lord  Abinoer,  G.  B.  : 

I  think  we  ought  not  to  grant  a  rule  in  this  case.  The  burthen 
of  proving  that  the  duties  had  been  paid  lay  upon  the  defen- 
dant. He  certainly  derived  benefit  from  the  fraud;  and  if  he 
wished  to  rebut  the  prima  facie  evidence  of  knowledge  of  that 
fraud,  he  might  have  produced  his  accounts ;  but  in  the  absence  of 
such  accounts,  and  of  other  proof,  I  cannot  think  that  a  special 
jury  of  merchants  came  to  an  erroneous  conclusion.  As  to  the 
other  point,  I  own  I  was  at  first  struck  with  the  apparent  hardship 
of  involving  several  partners  in  separate  penalties  for  the  same 
identical  act;  but  the  words  of  the  statute  appear  to  me  to  be 
decisive  of  the  question.  They  are,  that  ** every  person"  who 
shall  be  concerned  in  the  unshipping  of  any  goods,  the  duties  for 
which  have  not  been  paid,  or  shall  be  guilty  of  any  of  the  other 
offences  mentioned  in  the  section,  shall  be  liable  to  the  penalties 
there  inflicted.  Then  all  persons  who  are  concerned  in  the  illegal 
[  •44  1       transaction  are  subject  to  the  penalties ;  and  here  the  ♦jury  have 
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said,  by  their  finding,  that  each  of  these  persons  was  concerned        Reg. 

..  r. 

Mi  It-  Dban. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  think  there  was  evidence  for  the 
jury  of  the  defendant's  being  acquainted  with  this  fraud.  He 
obtained  possession  of  goods  for  which  less  than  the  proper  duty 
appeared  to  have  been  paid.  If  that  were  not  so,  it  was  incumbent 
on  him  to  show  that  he  had  paid  the  full  amount  of  duty.  He  must 
have  had  books  to  show  the  price  of  the  goods,  and  the  amount  of 
duties  payable  in  respect  of  them ;  and  those  books  he  does  not 
produce.  He  derives  benefit  from  the  fraud,  and  therefore  the  jury 
were  warranted,  in  the  absence  of  evidence  to  the  contrary,  in 
inferring  that  he  had  a  knowledge  of  it. 

As  to  the  other  point,  it  appears  to  me  that  the  distinction  I  have 
pointed  out  is  decisive ;  we  must  look  at  the  statute  to  see  whether 
it  was  intended  that  every  person  offending  should  be  punished,  or 
merely  that  every  offence  should  be  punished.  The  question  is, 
whether  an  offence  which  is  committed  by  several  persons  is  to  be 
visited  by  one  penalty,  or  each  person  is  to  be  visited  by  a  penalty. 
Here  each  person  who  is  concerned  in  the  transaction  is  plainly 
subject  to  a  penalty  under  the  Act  of  Parliament.  Mr.  Dean  is 
subject  to  the  penalty,  and  Mr.  Candy  is  subject  to  the  penalty. 

GuBNEY,  B.,  and  Bolfe,  B.,  concurred. 

Ride  refused. 


CLODE  AND  Another  v.  BAYLEY.  is^s. 

Nov.  8. 
(12  Meeson  &  Welsby,  51—62 ;  S.  C.  13  L.  J.  Ex.  17 ;  7  Jur.  1092.)  

A  bill  of  exchange  was  indorsed  to  a  branch  of  the  National  Provincial  -putn^ 

Bank  of  England  at  Fortmadoc,  who  sent  it  to  the  Pwllheli  Branch  of  the 
same  Bank,  who  indorsed  it  to  the  head  establishment  in  London :  Held, 
that  each  of  the  branch  Banks  were  to  be  considered  as  independent 
indorsees,  and  each  entitled  to  the  usual  notice  of  dishonour  (1). 


Assumpsit  by  the  indorsees  against  the  drawer  and  indorser  of  a 

bill  of  exchange  for  70Z.,  payable  two  months  after  date,  accepted  by 

one  John  Ashton,  payable  at  No.  22,  Essex  Street,  Strand,  London. 

The  declaration  alleged  that  the  bill  was  duly  presented  for  payment, 

but  that  payment  was  refused. 

(1)  See  further,  as  to  the  position  of  1  aB.  268;  67  L.  J.  Q.  B.  7;  and  see 

branch  Banks,  Prince  v.  Oriental  Bank  Bills  of  Exchange  Act,  1882,  s.  49  (13). 

Carporaium,  (1878)3  App.  Oa.  325;  47  —J.  G.  P. 
L.  J.  P.  0.  42 ;  Fiddinyy.  Vorry  [1898] 
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Clodr  The  defendant  pleaded,  that  he  had  not  due  notice  of  the  present- 

Baylet.      ment  and  nonpayment  of  the  bill,  modo  et  fornid. 

At  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Trinity  Term,  it  appeared  that  the  bill  was  indorsed  by 
the  defendant  to  the  plaintiffs,  who  indorsed  it  to  the  Portmadoc 
Branch  of  the  National  Provincial  Bank  of  England,  from  whence 
it  was  sent  to  the  Pwllheli  Branch  of  the  same  Bank,  by  whom  it 
was  indorsed  to  the  head  establishment  of  the  Bank  in  London. 
The  bill  was  duly  presented  when  due  at  22,  Essex  Street,  but  was 
^  dishonoured.  It  was  then  returned,  with  due  notice  of  its  dishonour, 
by  that  day's  post,  from  the  Bank  in  London  to  the  branch  Bank  at 
Pwllheli ;  from  thence  to  the  branch  Bank  at  Portmadoc,  and  from 
the  Portmadoc  Bank  to  the  plaintiffs,  who  gave  due  notice  to  the 
defendant.  The  learned  Judge,  upon  proof  of  these  facts,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  which  they  accordingly 
did  for  74i. 

Hoggins  now  moved  for  a  new  trial,  on  the  ground  that  the 
notice  of  dishonour  was  not  given  in  due  time : 

The  only  question  is,  whether,  this  Bank  having  two  subordinate 
branches,  each  of  the  three  establishments  is  to  be  considered  as  a 
separate  holder,  and  entitled  to  notice  of  dishonour,  or  whether  it  is 
not  to  be  considered  as  one  and  the  same  establishment.  It  is  sub- 
[  *o2  ]  mitted  that  the  *latter  is  the  correct  view  of  the  matter,  and  therefore 
that  the  Bank  in  London  ought  to  have  given  notice  direct  to  the 
plaintiffs,  instead  of  to  the  branch  of  their  own  Bank  at  Pwllheli. 
The  Portmadoc  Branch  did  not  even  indorse  the  bill  to  the  Pwllheli 
Branch. 

(Lord  Abinobb,  G.  B.  :  How  was  the  Bank  in  London  to  know 
from  whom  the  bill  came  ?) 

They  were  bound  to  make  proper  inquiries  on  the  subject. 

(Pabke,  B.  :  I  entertain  no  doubt  on  this  point.  The  same 
question  arose  in  a  case  of  CorUtt  v.  Jones,  respecting  the  North 
and  South  Wales  Bank,  though  the  case  went  off  on  another  point. 

LoBD  Abingbb,  G.  B.  :  It  is  the  constant  practice  to  give  notice  of 
dishonour  in  this  way.) 

Ride  refused. 
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SUTTON  V.  TEMPLE.  i843. 

Abv,  18. 
(12  Meeson  &  Wolsby,  52—67 ;  S.  C.  13  L.  J.  Ex.  17  ;  7  Jur.  1065.)  

On  a  demise  of  land  or  the  vesture  of  land  (as  the  eatage  of  a  field)  for  a         jm?' 
specific  term  at  a  certain  rent,  there  is  no  implied  obligation  on  the  part  of  r  eo  n 

the  lessor  that  it  shall  be  fit  for  the  purpose  for  which  it  is  taken.  ^       ^ 

Therefore,  where  A.  agreed  in  writing  to  take  the  eatage  of  twenty-four 
acres  of  land  from  B.,  for  seven  months,  at  a  rent  of  40/.,  and  stocked  the 
land  with  beasts,  several  of  which  died  a  few  days  afterwards,  from  the 
effect  of  a  poisonous  substance  which  had  accidentally  been  spread  over  the 
field  without  B.*s  knowledge:  Held,  that  A.  was  not  entitled  therefore 
to  throw  up  the  land,  but  continued  liable  for  the  whole  rent  (1). 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant,  theretofore,  to  wit,  on  &c.,  was  indebted  to  the  plaintiff 
in  20/.,  for  the  use  of  certain  pasture  land  of  the  plaintiff,  and  the 
eatage  of  the  grass  thereon  growing,  by  the  plaintiff  before  that  time 
let  to  the  defendant  at  his  request,  and  by  the  defendant,  according 
to  such  letting,  had  and  used  in  and  for  the  depasturing  of  cattle, 
for  a  long  time  before  then  elapsed.  There  was  also  a  count  on  an 
account  stated. 

Plea,  non  assumpsit. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  Assizes  at 

Lincoln,  it  appeared  that  the  defendant  took  the  ^eatage  of  a  field       [  'ss  ] 

in  the  parish  of  Skirbeck  from  the  plaintiff,  under  the  following 

agreement : 

''  Boston,  September  8,  1842. 

"  Memorandum,  that  Mr.  Thomas  Temple,  of  Boston  West, 
agrees  to  take  twenty-four  acres  of  eddish  of  Anne  Sutton,  situate 
in  Skirbeck  parish,  till  the  6th  of  April,  1848,  for  402.;  half 
the  money  to  be  paid  at  Boston  Mart,  the  other  on  the  6th  of 
April. 

"  Thomas  Tbmplb." 

The  present  action  was  brought  to  recover  the  first  instalment 

of  202.,  due  at  the  Boston  Mart,  which  was  held  on  the  12th  of 

December.    On  the  part  of  the  defendant  it  was  proved,  that 

immediately  on   taking  possession  of  the  land,  he  stocked   the 

eddish  with  fifteen  beasts,  four  of  which,  on  the  2nd  of  October, 

were  found  to  have  died.      They  were  opened,  and  a  veterinary 

surgeon  who  examined  them  stated  his  opinion  that  they  had  died 

from  the  poisonous  effects  of  old  refuse  paint,  a  quantity  of  which 

was  found  in  their  stomachs.    An  examination  was  in  consequence 

(1)  See  the  next  case,  and  Manchester  S09 ;  Wilson  v.  Finch-Hatton  (1877)  2 
Bonded  Warehotue  Company  v.  Carr  Ex.  D.  336;  46  L.  J.  Ex.  489.— 
(1880)  5  C.  P.  D.  507  ;   49  L.  J.  C.  P.      J.  G.  P. 
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SUTTON  made  of  a  mannre  heap  which  lay  open  in  the  field,  and  among  the 
TsMFLE.  manure  were  discovered  large  qnantities  of  refuse  paint.  The 
plaintiff  was  informed  of  what  had  occurred,  but  as  she  took  no 
steps  to  remove  the  manure,  the  defendant  fenced  off  the  heap 
from  the  eddish,  and  again  turned  in  a  number  of  beasts.  Four  of 
these  died  about  a  fortnight  afterwards,  as  it  appeared,  from  the 
same  cause.  The  eddish  was  then  examined  minutely  all  over, 
and  amongst  the  grass  were  found  particles  of  old  paint,  which 
had  evidently  been  spread  on  the  land  with  the  manure  in  the 
preceding  spring.  The  defendant  thereupon  declined  any  longer 
to  stock  the  eddish,  and  told  the  plaintiff  she  might  do  what  she 
pleased  with  it ;  she  did  not,  however,  resume  possession  of  the 
land  until  after  the  6th  of  April.  There  was  no  evidence  to  show 
[  *^^  ]  that  the  ^plaintiff  was  aware  of  the  state  of  the  eddish  at  the  time 
of  the  letting. 

Under  these  circumstances,  it  was  contended  for  the  defendant 
that  he  could  not  be  made  liable  in  this  action,  inasmuch  as,  the 
eddish  being  wholly  unfit  for  the  purpose  for  which  it  was  taken, 
the  food  of  beasts,  the  defendant  could  not  be  said  to  have  had  any 
beneficial  use  or  enjoyment  of  it. 

The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the 
cattle  died  in  consequence  of  the  eddish  having  been  poisoned  by 
the  paint,  and  they  found  that  thoy  did.  The  verdict,  under  his 
Lordship's  direction,  was  entered  for  the  plaintiff  for  12Z.,  that 
being  a  rateable  proportion  of  the  rent  for  the  time  the  defendant 
actually  occupied ;  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  and  to  the  plaintiff  to  move  to  increase 
the  damages  to  26L  Gross  rules  were  obtained  accordingly,  and 
were  now  argued  by 

Whitehurst  and  Mellor,  for  the  plaintiff: 

The  plaintiff  is  entitled  in  law  to  recover  the  whole  amount 
claimed  by  her  in  this  action.  It  is  founded  upon  an  express 
agreement  in  writing  by  the  defendant  to  take  the  eatiige  of  a 
specific  piece  of  land,  known  to  both  the  parties,  for  a  specific 
term.  The  defendant  entered  into  the  occupation  of  the  land 
under  that  agreement,  and  thereby  the  plaintiff  became  entitled  to 
the  whole  amount  of  the  rent  stipulated  for  by  the  agreement, 
unless  something  has  occurred  which  amounts  in  point  of  law  to 
an  eviction  by  the  plaintiff.  The  defence  set  up  is,  not  that  the 
grass  itself  was  bad  in  quality,  or  in  its  nature  injurious  to  cattle. 
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but  that  it  was  poisoned  by  scattered  particles  of  paint  strewed      Sittton 
over  it ;  a  fact  as  much  within  the  knowledge  of,  and  as  easily     teuple. 
ascertainable  by,  the  defendant  as  the  plaintiff.    It  is  contended, 
however,  that  upon  this  demise  the  plaintiff  impliedly  undertook 
that  the  land  should  be  in  all  respects  *fit  for  the  feeding  of  cattle,       [  *&s  ] 
during  the  term.    But,  first,  this  being  a  demise  the  terms  of 
which  were  reduced  into  writing,  no  implied  warranty   can  be 
imported  into  it  by  parol.      Where  parties  enter  into  a  written 
agreement,  they  must  be  bound  by  its  terms,  and  cannot  go  out  of 
it.     It  may  be  that  the  plaintiff  expressly  refused  to  enter  into 
such  a  warranty.    In  the  case  of  a  promissory  note  payable  on 
demand,  the  defendant  cannot  show  by  parol  that  it  was  to  be 
payable  only  in  a  certain  contingency :  Foster  v.  JoUy  (i),  Moseley  v. 
Hanford  (2).     On  this  part  of  the  case,  they  referred  also  to  Meres  v. 
Ansell  (8),  Powell  v.  Edmunds  (4),  Shelton  v.  Livius  (6). 

But,  secondly,  there  is  no  implied  warranty,  on  a  demise  of  land, 
that  it  shall  be  fit  for  the  particular  purpose  for  which  it  is  hired. 
No  authority  is  to  be  found  for  such  a  proposition,  and  it  cannot 
be  supported  on  principle.  A  contract  for  a  demise  of  land,  or  of 
the  vesture  of  land,  carries  with  it  no  further  engagement  on  the 
part  of  the  lessor,  than  that  the  lessee  shall  have  quiet  possession 
of  the  estate  granted  during  the  term:  there  is  no  undertaking  that 
the  land  is  of  any  particular  quality  or  value,  or  fit  for  any  parti- 
cular purpose.  The  whole  amount  of  the  covenant  or  agreement 
is,  that  the  lessee  shall  enjoy  the  estate,  whatever  it  be,  during 
the  term. 

(Pabke,  B.  :  On  a  sale  of*  goods,  if  the  parties  agree  as  to  the 
specific  chattels,  there  is  no  implied  warranty  on  the  part  of  the 
seller  that  the  goods  shall  be  fit  for  any  particular  purpose.) 

No :  Chcmter  v.  Hopkins  (6)  is  an  authority  to  that  effect.  Parke,  B., 
there  says,  "The  purchase  is  of  a  defined  and  well-known  machine. 
The  plaintiff  has  performed  his  part  of  the  contract  by  sending  that 
machine,  and  it  is  the  defendant's  concern  whether  it  answers  "^the  [  *56  ] 
purpose  for  which  he  wants  to  use  it  or  not."  There  is  a  numerous 
class  of  cases,  all  leading  to  the  same  conclusion;  that,  where 
parties  contract  for  a  specific  chattel,  the  maxim  of  the  common 

(1)  40  E.  E.  686  (1  Or.  M.  &  B.  703).  (4)  11  E.  E.  316  (12  East,  6). 

(2)  10  B.  &  C.  729;  6  Man.  &  By.  607.  (5)  37  R  B.  746  (2  Or.  &  J.  411). 

(3)  3  Wils.  275.  (6)  4  M.  &  W.  399. 
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sdtton  law,  caveat  emptor,  applies,  and  there  is  no  implied  warranty  that  it 
Tbmplk.  shall  be  fit  for  any  particular  purpose.  They  referred  to  Chandelorv. 
Lopus  (1),  La  Neuville  v.  Noiirse  (2),  Parkinson  v.  Lee  (3),  Bluett  v. 
Osborne  {4,),  Gray  v.  Cox  {a),  Barr  v.  Gibson  (fi).  The  rale  of  the 
civil  law  was  different :  Go.  Litt.  102  a ;  2  Bl.  Comm.  451 ;  and 
there  are  some  dicta  of  learned  Judges  in  which  this  distinction 
has  not  been  adverted  to.  On  the  other  hand,  where  the  contract 
is  for  an  unascertained  chattel,  which  is  to  be  selected  or  manu- 
factured by  the  seller  for  a  particular  purpose,  there  he  impliedly 
contracts  that  it  shall  be  reasonably  fit  for  that  purpose  :  Jones  v. 
Bright  (7),  Brown  v.  Edgington  (s).  In  the  former  case,  indeed, 
there  were  words  in  the  contract  tantamount  to  an  express 
warranty.  The  case  of  Smith  v.  MarrabU  (9)  will  no  doubt  be 
mainly  relied  on  for  the  defendant.  But,  in  the  first  place,  it  is 
distinguishable  on  the  ground  that  that  was  the  case  of  a  latent 
defect:  it  was  like  the  case  where  a  party  orders  goods  which 
he  has  never  seen.  '  Moreover,  none  of  the  authorities  which  have 
now  been  referred  to  were  cited  in  that  case.  The  case  of  Salisbury 
V.  Marshall  (lo),  which  was  there  cited  for  the  defendant,  is  not 
applicable.  There  there  was  an  understanding  between  the  parties 
that  the  premises  should  be  put  into  proper  repair  by  the  landlord, 
and  the  defendant  was  'Ho  become  tenant  by  occupying,"  upon 
which  expression  the  ruling  of  Tindal,  Gh.  J.,  proceeded.  The 
[  •67  ]  judgment  of  the  Court  in  Smith  v.  Marrable  was  mainly  *founded 
upon  the  cases  of  Edwards  v.  Etherington  (ii),  and  Collins  v. 
Barrow  (12).  In  the  former,  the  house  of  a  yearly  tenant  having 
become  unsafe  and  useless  for  want  of  repair,  it  was  held  that 
he  might  quit  without  notice,  and  *that  the  landlord  was  not 
entitled  to  any  rent  after  the  house  had  become  so  dilapidated 
as  to  be  no  longer  habitable.  That  decision  can  hardly  be  main- 
tained, if  it  be  taken  as  going  to  the  absolute  extent  that  a  lessee 
may  quit  demised  premises  when  they  become  uninhabitable.  The 
report  appears  to  be  imperfect,  and  it  is  probable  there  was  a 
covenant  to  repair  on  the  part  of  the  landlord.  In  Collins  v. 
Barrow,  Lord  Tentebden  is  reported  to  have  ruled,  that  a  party 

(1)  Cro.  Jac.  4.  (8)  58  R.  R.  408  (2  Man.  &  G.  279; 

(2)  3  Camp.  351.  2  Scott,  N.  R.  496). 

(3)  6  R.  R.  429  (2  East,  314).  (9)  63  R.  R.  493  (11  M.  &  W.  0). 

(4)  18  R.  R,  785  (1  Stark.  384).  (10)  4  Car.  &  P.  65. 

(5)  28  R.  R.  769  (4  B.  &  C.  108).  (11)  Ry.  &  M.  268. 

(6)  49  R,  R.  650  (3  M.  &  W.  390).  (12)  1  Moo.  &  Rob.  1 12. 

(7)  30  R.  R.  728  (5  Ring.  633). 
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who  held  premises  under  an  agreement  for  three  years,  might  quit  Sutton 
them  without  notice,  when  they  became  unwholesome  for  want  temple. 
of  proper  drainage.  That  ruling  is  not  reconcileable  with  subse- 
quent decisions.  In  Arden  v.  Pullen  (i),  the  tenant  of  a  house 
agreed  to  keep  it  in  as  good  repair  as  when  he  took  it,  fair  wear 
and  tear  excepted ;  and  it  was  held,  that  he  was  not  entitled  to 
quit  on  its  becoming  uninhabitable  for  want  of  other  repairs 
during  the  term,  and  that  a  lessor  is  under  no  implied  obligation 
to  do  any  repairs  in  such  a  case.  So,  in  Izon  v.  Oorton  (2), 
where  the  defendants  were  tenants  from  year  to  year  of  the  upper 
floor  of  a  warehouse,  paying  rent  quarterly,  and  in  the  middle 
of  a  quarter  a  fire  occurred  which  rendered  the  premises  unin- 
habitable, and  the  defendants  thereupon  ceased  to  occupy,  it  was 
held  that  they  were  nevertheless  liable  to  the  payment  of  rent 
until  the  determination  of  the  tenancy.  And  Pindar  v.  Ainsl^y  (3) 
is  an  authority  to  the  same  effect. 

But,  thirdly,  assuming  that  there  was  such  an  implied  warranty 
as  the  defendant  contends  for  in  this  case,  he  *would  still  be  liable,  [  *58  ] 
unless  he  gave  up  the  possession  of  the  land  immediately  on  his 
discovering  that  it  was  subject  to  this  nuisance.  The  contract  must 
be  rescinded  forthwith,  and  the  parties  placed  in  statu  quo :  Hunt  v. 
SUk  (4),  Parker  v.  Palmer  (6),  Street  v.  Blay  (6). 

Clarke,  Serjt.,  and  Barlow,  for  the  defendant : 

There  is  no  ground  for  any  distinction  in  this  respect  between  the 
demise  of  a  house  for  the  purpose  of  occupation,  and  of  land  for 
a  specific  purpose,  as  the  eatage  of  cattle.  It  is  said  on  the  other 
side,  in  the  first  place,  that  where  there  is  a  written  contract 
between  the  parties,  no  warranty  can  be  implied  by  law.  But  all 
the  cases  that  have  been  cited  answer  that  argument.  In  the  case 
even  of  a  lease  by  deed,  there  may  be  an  implied  condition  that  the 
tenant  shall  cultivate  the  land  according  to  the  custom  of  the 
country,  or  the  rules  of  good  husbandry.  It  is  clear  that  an  implied 
condition  may  be  imported  by  law  into  a  written  contract,  if  it  be 
not  expressly  excluded :  Hall  v.  Betty  (7),  Souter  v.  Drake  (a), 
Shepherd  v.  Pyhus  (9).    And  this  is  a  case  in  which  the  law  does 

(1)  62  E.  B.  627  (10  M.  &  W.  321).  (6)  36  R.  E.  626  (2  B.  &  Ad.  456). 

(2)  60  B.  E.  772  (5  Bing.  N.  C.  501 ;  (7)  6  Scott,  N.  E.  508 ;  4  Man.  &  G. 
7  Scott,  537).  410. 

(3)  Cited,  1  T.  E.  312.  (8)  39  E.  E.  715  (5  B.  &  Ad.  992). 

(4)  7  E.  B.  739  (5  East,  449).  (9)  4  Scott,  N.  E.  434 ;  3  Man.  &  G. 

(5)  23  E.  E.  313  (4  B.  &  Aid.  387).  868. 
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Sutton  imply  a  warranty  that  the  land  should  be  fit  for  the  purpose  for 
Temple.  which  it  was  taken,  namely,  the  eatage  of  the  grass  by  the  mouths 
of  cattle.  It  is  assumed  on  the  other  side  that  this  was  a  contract 
for  the  use  and  occupation  of  certain  specific  land  known  to  the 
defendant ;  whereas  it  is  only  a  contract  for  the  use  and  eatage  of  a 
certain  number  of  acres  of  land,  no  further  defined  than  as  it  is 
described  as  being  situate  in  a  particular  parish.  The  defendant 
does  not  select  the  particular  eddish  ;  but  the  bargain  he  makes  is, 
that  he  shall  have  furnished  to  him  twenty-four  acres  of  eddish, 
which  shall  be  fit  and  wholesome  food  for  his  cattle.     Provisions 

r  *^^  ]  *of  all  kinds  are  sold  subject  to  an  implied  warranty  that  they  shall 
be  wholesome  and  fit  for  food.  If  a  party  contracts  with  another 
for  a  daily  supply  of  water,  he  cannot  be  said  to  have  performed  his 
contract  if  he  supplies  water  impregnated  with  some  poisonous 
ingredient.  So,  in  the  case  of  a  contract  for  the  sale  of  oats  to  be 
eaten  by  the  buyer's  horses,  could  the  seller  be  said  to  have  per- 
formed his  contract,  if  the  oats  turned  out  to  have  been  steeped  in 
some  deleterious  liquid?  The  cases  of  Smith  v.  MarraMe  and 
Collins  V.  Barrow  are  authorities  expressly  in  point  for  the  defendant, 
and  indeed  are  not  so  strong  as  the  present,  because  this  is  a  case 
where  the  nuisance  consists  not  merely  in  something  which  creates 
great  inconvenience  or  annoyance,  but  in  the  existence  of  a  poisonous 
substance,  dangerous  to  life  itself,  and  which  amounts  in  effect  to 
an  eviction.  And  in  Salishiry  v.  MarshaU,  it  does  not  appear 
that  there  was  any  express  contract  as  to  the  doing  of  the  repairs ; 
that  case  also,  therefore,  is  expressly  in  point:  this  being  a 
letting  for  the  purpose  of  eating,  as  there  the  party  was  to  become 
tenant  by  occupying.  All  the  cases  of  warranty  of  chattels  cited  on 
the  other  side  were  reviewed  in  Shepherd  v.  Pybus,  in  which  it  was 
held  that  the  law  will  imply  a  warranty  on  the  part  of  the  seller  of 
a  specific  chattel,  by  a  contract  in  writing,  that  it  is  reasonably  fit 
for  use ;  and  where  the  seller  knows  that  it  is  to  be  used  for  a 
particular  purpose,  that  it  is  reasonably  fit  for  that  purpose. 

Then,  if  the  defendant  had  a  right  to  repudiate  this  contract,  no  part 
of  the  rent  could  be  recovered,  because  it  is  not  apportionable:  Cook 
V.  Jennings  (i),  Giimman  v.  Legge  (2).  It  is  true  the  defendant  kept 
possession  of  the  eddish  for  some  time,  but  that  was  only  until  he  had 
ascertained  the  nature  of  the  nuisance,  and  the  cause  of  the  injury. 

[  *60  ]       He  cannot  be  said  to  have  had  any  beneficial  ^occupation  at  all. 

(1)  4  B.  E.  468  (7  T.  B.  381).  (2)  32  B.  B.  398  (8  B,  &  C.  824;  2 

Man.  &  By.  438). 
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(Pabke,  B.  :  It  comes  simply  to  the  question,  whether  there  is      sutton 
any  implied  undertaking  that  the  grass  shall  be  fit  for  the  eating  of     tbmplb. 
cattle :  if  there  is,  cadit  qucestio  ;  if  not,  the  plaintiff  has  performed 
her  engagement,  and  the   defendant  has   had  all  he  bargained 
for,  viz.,  a  demise  of  the  eatage  for  six  months,  and  must  pay 
for  all. 

Lord  Abingbr,  C.  B.  :  The  verdict  certainly  cannot  be  supported 
for  the  122. ;  the  plaintiff  is  entitled  to  recover  the  whole  or  nothing.) 

LoBD  Abinger,  G.  B.  : 

If  this  case  involved  the  necessity  of  overruling  the  case  of  Smith 
V.  Marrable^  I  should  hesitate  long  before  I  should  acquiesce  in 
doing  so,  for  I  entirely  approve  of  the  decision  to  which  we  came  in 
that  case.  That  was  the  case  of  a  contract  of  a  mixed  nature — for 
the  letting  of  a  house  and  furniture  at  Brighton,  and  every  one 
knows  that  the  furniture,  upon  such  occasions,  forms  the  greater 
part  of  the  value  which  the  party  renting  it  gives  for  the  house  and 
its  contents.  In  such  a  case,  the  contract  is  for  a  house  and  furni- 
ture fit  for  immediate  occupation :  and  can  there  be  any  doubt  that, 
if  a  party  lets  a  house,  and  the  goods  and  chattels  or  the  furniture 
it  contains,  to  another,  that  must  be  such  furniture  as  is  fit  for  the 
use  of  the  party  who  is  to  occupy  the  house  ?  So  it  is  in  the  case  of 
other  instances  that  may  be  supposed.  For  instance,  if  a  carriage 
be  let  for  hire,  and  it  breaks  down  on  the  journey,  the  letter  of  it  is 
liable,  and  not  the  party  who  hires  it.  So,  if  a  party  hire  anything 
else  of  the  nature  of  goods  and  chattels,  can  it  be  said  that  he  is  not 
to  be  furnished  with  the  proper  goods — such  as  are  fit  to  be  used 
for  the  purpose  intended  ?  Undoubtedly  the  party  furnishing  the 
goods  is  bound  to  furnish  that  which  is  fit  to  be  used.  In  every 
point  of  view  the  nature  of  the  contract  is  such,  that  an  obligation 
is  imposed  upon  the  party  letting  for  hire  to  furnish  that  which  is 
proper  for  the  hirer's  accommodation.  It  is  manifest  from  cases 
*of  every  day  occurrence,  that  such  is  the  law.  In  the  case  of  L  '61  ] 
medicines,  if  they  be  administered  or  given  to  be  used  by  a  patient, 
it  is  to  be  presumed  that  they  must  be  of  the  proper  quality,  and  fit 
for  the  purpose  intended.  ,If,  for  instance,  a  chemist  supply 
medicines  of  another  description  than  that  which  is  suitable  or 
proper  for  the  patient,  he  is  not  entitled  to  any  compensation.  On 
the  same  principle,  if  a  party  contract  for  the  lease  of  a  house  ready 
furnished,  it  is  to  be  furnished  in  a  proper  manner,  and  so  as  to  be 
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Sutton       fit  for  immediate  occnpation.     Suppose  it  turn  out  that  there  is  not 
Templk.      a  bed  in  the  house,  surely  the  party  is  not  bound  to  occupy  it  or  to 
continue  in  it.     So  also  in  the  case  of  a  house  infested  with  vermin ; 
if  bugs  be  found  in  the  beds,  even  after  entering  into  possession  of  a 
house,  the  lodger  or  occupier  is  not  bound  to  stay  in  it.     Suppose, 
again,  the  tenant  discover  that  there  are  not  sufficient  chairs  in  the 
house,  or  that  they  are  not  of  a  sort  fit  for  use,  he  may  give  up  the 
possession  of  the  house.     The  letting  of  the  goods  and  chattels,  as 
well  as  the  house,  implies  that  the  party  who  lets  it  so  furnished  is 
under  an  obligation  to  supply  the  other  contracting  party  with  what- 
ever goods  and  chattels  may  be  fit  for  the  use  and  occupation  of 
such  a  house,  according  to  its  particular  description,  and  suitable  in 
every  respect  for  his  use.    Where  the  party  has  had  an  opportunity 
of  personally  inspecting  a  ready-furnished  house  by  himself  or  his 
agent  before  entering  on  the  occupation  of  it,  perhaps  the  objection 
would  not  arise ;  but  if  a  person  take  a  ready-furnished  house  upon 
the  faith  of  its  being  suitably  furnished,  surely  the  owner  is  under 
an  obligation  to  let  it  in  a  habitable  state.     Common  sense  and 
common  justice  concur  in  that  conclusion.     On  this  ground,  I  put 
the  case  of  Smith  v.  Marrable  out  of  the  question  in  the  present  case, 
from  which  it  is  materially  distinguishable.     With  respect  to  the 
other  cases  that  have  been  cited  at  the  Bar,  and  upon  which  the 
[  '62  ]       decision  in  Smith  v.  ^Mairable  has  been  supposed  to  be  founded,  I 
say  nothing:  I  regard  that  case  as  standing  upon  very  different 
principles ;  as  being  the  case  of  a  mixed  contract,  for  the  letting  of 
goods  and  chattels  involved  with  the  letting  of  a  house,  and  in 
which  the  goods  and  chattels  so  supplied  are  intended  for  a  specific 
purpose.     But  in  this  case  the  auction  is  brought  for  the  fulfilment 
of  a  certain  contract  applicable  to  land,  viz.  for  the  eddish  or  eatage 
of  a  field — that  is,  the  use  of  the  herbage  to  be  eaten  by  cattle — for 
a  certain  time.     It  appears  that  the  cattle  were  accordingly  tamed 
on  the  land,  and  that  some  of  them  were  poisoned.    A  manure  heap, 
in  which  were  found  quantities  of  poisonous  matter,  in  the  shape  of 
refuse  paint,  is  supposed  to  be  the  cause ;  the  tenant  accordingly 
divides  this  manure  heap  from  the  rest  of  the  field,  and  puts  in 
more  beasts,  and  several  of  them  also  die  from  a  similar  cause.     It 
is  not  suggested  that  the  plaintiff  had  the  least  knowledge  of  the 
cause  of  this  injury  when  she  let  the  land.    Now,  it  is  said  that 
there  was,  under  these  circumstances,  an  implied  warranty  on  the 
part  of  the  plaintiff,  that  the  eatage  was  wholesome  food  for  cattle. 
But  I  take  the  rule  of  law  to  be,  that  if  a  person  contract  for  the 
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use  and  occupation  of  land  for  a  specified  time,  and  at  a  specified      Sutton 

rent,  he  is  bound  by  that  bargain,  even  though  he  took  it  for  a      tbhplb. 

particular  purpose,  and  that  purpose  be  not  attained.    Suppose,  for 

instance,  he  took  it  with  the  object  of  making  a  handsome  income 

out  of  it  as  a  farm  ;  if  his  object  fail  altogether,  is  it  to  be  said  that 

he  is  not  liable  for  any  rent  ?    It  might  have  been  that  the  grass 

was  wet  and  injurious  at  particular  seasons  of  the  year  ;  is  he  not, 

therefore,  to  pay  any  rent  for  that  period  ?    The  general  rule  must 

therefore  be,  that  where  a  man  undertakes  to  pay  a  specific  rent  for 

a  piece  of  land,  he  is  obliged  to  pay  that  rent,  whether  it  answer 

the  purpose  for  which  he  took  it  or  not.     Suppose  the  defendant 

had  put  into  the  field  no  cattle  at  *all ;  he  must  have  paid  his  rent,        [  ^^3  ] 

although,  in  one  sense,  he  had  no  beneficial  occupation.     The  right 

of  the  landlord  to  the  rent  does  not  depend  upon  that.     Here  the 

defendant  is  to  pay  402.  for  a  given  portion  of  the  year,  and  nothing 

is  stipulated  as  to  his  getting  any  benefit  by  the  occupation  of  the 

land.     I  think,  therefore,  that  in  this  case  the  plaintiff  is  entitled 

to  recover  her  whole  rent.     It  is  no  doubt  a  case  of  considerable 

hardship  on  the  defendant;  but  we  must  decide  with  reference 

to  general  principles  of  law,  and  not  upon  the  hardship  of  any 

particular  case.     Upon  these  grounds,  I  am  of  opinion  that  the 

case  of  Smith  v.  Mairable  is  materially  distinguishable  from  the 

present,  and  I  think   that  the  rule  must  be  made  absolute,  to 

enter  the  verdict  for  the  whole  amount  of  the  rent  claimed  in  this 

action. 

Pabkb,  B.  : 

I  am  of  the  same  opinion.  I  think  that  the  rule  obtained  to  set 
aside  the  verdict  ought  to  be  discharged,  and  the  other  rule,  for 
increasing  it  to  the  whole  amount  of  20L  claimed  in  the  action, 
ought  to  be  made  absolute. 

The  argument  for  the  plaintiff  is  founded  upon  two  grounds. 
First,  that  this  is  a  contract  in  writing,  and  therefore  that  no 
extrinsic  evidence  can  be  admitted  to  explain  it,  or  add  a  condition 
to  it ;  and  that,  even  if  the  law  imply  such  a  condition  as  is  con- 
tended for  on  behalf  of  the  defendant,  he  cannot  set  it  up  against 
the  written  contract.  But  I  think  that  this  argument  cannot  be 
supported,  and  that,  although  the  contract  is  in  writing,  a  parol 
undertaking  of  this  nature  may  be  imported  into  it,  unless  it  be  by 
necessary  implication  excluded.  In  the  case  of  a  farming  lease, 
the  parties  may  show  by  parol  that  the  land  was  to  be  cultivated 
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Sutton  according  to  the  custom  of  the  country,  unless  that  construction  be 
Templb.      expressly  excluded  by  the  terms  of  the  lease  itself. 

[  "64  ]  With  respect  to  the  other  and  principal  question  in  this  ^case, 

namely,  whether  a  contract  or  condition  is  implied  by  law,  on  the 
demise  of  land,  that  it  shall  be  reasonably  fit  for  the  purpose  for 
which  it  is  taken.  If  the  question  were  res  Integra,  I  should 
.entertain  no  doubt  at  all  that  no  such  contract  or  condition  is 
implied  in  such  a  case.  The  word  *'  demise  "  certainly  does  not 
carry  with  it  any  such  implied  undertaking;  the  law  merely 
annexes  to  it  a  condition  that  the  party  demising  has  a  good  title 
to  the  premises,  and  that  the  lessee  shall  not  be  evicted  during 
the  term.  If  it  included  any  such  contract  as  is  now  contended 
for,  then,  in  every  farming  lease,  at  a  fixed  rent,  there  would  be 
an  implied  condition  that  the  premises  were  fit  for  the  purpose  for 
which  the  tenant  took  them,  and  it  is  difficult  to  see  where  such 
a  doctrine  would  stop.  No  authority  has  been  cited  to  support 
such  a  doctrine.  With  respect  to  the  cases  which  have  been 
referred  to,  the  law  is  clear  enough  on  the  subjects  to  which  they 
relate.  One  class  of  cases  is,  where  the  agreement  is  for  a  specific 
chattel  in  its  then  state,  as  in  Parkinson  v.  Lee ;  there  there  is  no 
implied  warranty  of  its  fitness  or  merchantable  quality :  another 
class  of  cases  is,  where  a  person  is  employed  to  make  a  specific 
chattel — there  the  law  implies  a  contract  on  his  part  that  it  shall 
be  fit  for  the  purpose  for  which  it  is  ordinarily  used :  and  there  is 
also  an  intermediate  class  of  cases,  where  goods  are  ordered  for  a 
specific  purpose  from  a  person  in  a  particular  department  of  trade ; 
in  that  case,  also.  Brown  v.  Edgington  is  an  authority  for  saying, 
that  the  law  implies  an  undertaking  that  they  shall  be  fit  for  that 
specific  purpose.  All  the  law  involved  in  those  cases  has  been  long 
settled,  but  it  has  no  direct  bearing  upon  the  present  case;  and  the 
only  question  is,  whether  the  decision  in  Smith  v.  Marrable,  and  the 
cases  to  which  I  referred  in  giving  my  judgment  in  that  case,  are 
authorities  against  the  present  plaintifif.    I  have  certainly  consider- 

[  *65  ]  able  doubt  whether  those  cases  can  be  ^upheld,  unless  we  import 
into  them  a  fact  which  does  not  appear  in  the  report,  namely,  that 
there  was  some  default  on  the  part  of  the  landlord,  in  not  making 
the  premises  fit  for  occupation  by  the  tenant,  pursuant  to  an 
express  contract  to  do  so.  As  to  the  case  of  Smith  v.  MarrabU, 
it  is  sufficiently  distinguished  from  the  present,  on  the  ground  on 
which  the  Lord  Chief  Baron  has  put  it ;  that  there  the  contract 
was  of  a  mixed  nature,  being  a  bargain  for  a  house  and  furniture, 
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which  was  necessarily  to  be  such  as  was  fit  for  the  purpose  for  Sutton 
which  it  was  to  be  used.  It  resembles  the  case  of  a  ready-furnished  tbuple. 
room  in  an  hotel,  which  is  hired  on  the  understanding  that  it  shall 
be  reasonably  fit  for  immediate  habitation.  In  such  case  the 
bargain  is  not  so  much  for  the  house  as  the  furniture,  and  it  is 
well  understood  that  the  house  is  to  be  supplied  with  fit  and  proper 
furniture,  and  that-,  if  it  be  defective,  the  landlord  is  bound  to 
replace  it.  I  think,  therefore,  that  the  present  case  may  be  decided 
without  the  necessity  of  saying  that  the  decision  in  Smith  v.  Marrable 
was  wrong.  The  rule  obtained  on  the  part  of  the  defendant  must 
therefore  be  discharged;  and  as  he  has  had  all  that  he  was  entitled 
to  under  the  agreement,  namely,  a  demise  of  the  twenty-four  acres 
from  the  8th  of  September  to  the  6th  of  April,  he  is  bound  to  pay 
the  sum  of  20Z.  for  each  portion  of  that  time  which  is  mentioned  in 
the  agreement:  the  plaintiff's  rule  to  increase  the  damages  must 
therefore  be  made  absolute.  No  doubt  it  is  a  hard  case  on  the 
defendant,  but  we  must  not  allow  considerations  of  that  kind  to 
persuade  us  to  iatroduce  into  the  law  an  alteration  of  which  we 
cannot  foresee  the  consequences,  by  which  the  mere  demise  of  a 
farm  would  carry  with  it  an  implied  condition  that  the  land  was  fit 
for  the  purpose  for  which  the  tenant  took  it. 

Gurnet,  B.  : 

I  concur  with  my  Lord  and  my  brother  *Parkb,  but  I  must  say       [  *66  ] 
with  some  difiiculty,  for  I  think  it  is  not  easy  to  distinguish  this 
case  from  that  which  has  been  cited  and  principally  relied  upon,  of 
Smith  V.  Marrable;  but  as  this  relates  to  land,  and  not  also  to  goods 
and  chattels,  it  may  admit  of  some  distinction. 

BoiiFE,  B. : 

I  also  think  that  in  this  case  the  plaintiff  is  entitled  to  recover 
the  whole  amount  of  20L  The  defence  to  this  action  is  not  founded 
on  any  supposed  fraud  of  the  plaintiff,  who  is,  therefore,  entitled 
to  recover  the  rent  stipulated  for  by  the  agreement,  unless  it  can  be 
made  to  appear  that  at  the  time  of  entering  into  the  contract  there 
was  an  implied  warranty  on  her  part,  that  the  grass  of  this  field 
was  to  be  what  might  be  denominated  wholesome  grass,  reasonably 
fit  for  the  food  of  cattle.  It  is  clear  there  was  no  such  express 
warranty ;  but  it  is  contended  that  that  is  a  warranty  which  the 
law  itself  implied.  But  I  feel  great  difficulty  in  coming  to  that 
conclusion,  unless  we  are  to  say  that  on  every  demise  of  property, 
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whether  of  land  or  of  houses,  there  is  by  law  an  implied  condition 
that  it  shall  answer  a  certain  purpose  contemplated  by  the  lessee 
at  the  time  of  the  letting.  A  great  number  of  cases  have  already 
been  put  to  show  the  inconvenience  of  such  a  doctrine ;  I  will  put 
another.  Suppose,  for  instance,  a  new  sort  of  manure  were  used, 
which,  although  it  might  be  beneficial  for  a  time,  and  under  certain 
circumstances,  was  afterwards  found  to  be  injurious,  and  to  render 
the  grass  harsh  and  unwholesome.  In  this  case  the  defence  is  set 
up  against  the  party  herself  with  whom  the  agreement  was  made ; 
but  the  same  rule  would  apply  against  a  party  who  took  by  descent; 
so  that,  if  a  man  took  land  on  a  building  lease,  and  it  were  long 
afterwards  discovered  that  there  was  a  running  sand  underneath, 
which  would  make  it  impossible  to  build  upon  the  spot  intended, 
and  which  could  not  be  removed  but  at  a  ruinous  expense,  it  is 
nevertheless  *to  be  presumed  in  such  a  case,  according  to  the  argu- 
ment, that  there  was  to  be  an  implied  warranty  that  there  was  no 
running  sand  at  that  particular  place,  and  the  lessor  must  be  held 
responsible.  Another  case  may  be  supposed,  where  the  party  takes 
a  house  for  the  purpose  of  converting  it  into  a  hospital ;  if  it  should 
turn  out  to  be  in  such  an  unwholesome  situation  as  to  render  it 
unfit  for  that  purpose,  could  it  be  said  that  the  premises  were  let 
to  him  under  an  implied  warranty  that  it  should  be  fit  to  be  con- 
verted into  a  hospital,  and  could  this  be  any  justification  for  his 
refusing  to  fulfil  his  contract  by  payment  of  the  rent  ?  The  only 
difficulty  in  this  case  is,  how  to  reconcile  the  decision  in  Smith  v. 
Man-able  with  this.  My  Lord  and  my  brother  Parke,  however, 
have  pointed  out  the  ground  upon  which  that  case  may  be  distin- 
guished from  the  present.  I  think  it  is  very  probable  that  the  two 
cases  may  be  so  distinguished ;  but  if  not,  I  should  prefer  at  once 
to  overrule  that  decision,  than  to  follow  it  in  the  present  case. 

Rule  for  a  nonsuit  discharged ;    ride  to  increase  the 
damages  absolute. 


1844. 

Exoh,  of 
Pleas. 

[68] 


HART   V.   WINDSOE. 

(12  Meeson  &  Welsby,  68—88;  S.  C.  13  L.  J.  Ex.  129;  8  Jur.  150-) 

Debt.  The  declaration  stated,  that  the  plaintiff  agreed  to  let  to  the 
defendant  a  house  and  garden  ground,  with  the  use  of  tiie  fixtures  therein, 
for  the  term  of  three  years,  at  a  rent  payable  quarterly,  the  tenant  to 
preserve  the  messuage  and  premises  in  good  and  tenantable  repair ;  by 
virtue  of  which  the  defendant  entered,  and  continued  in  i>os8e8sion  until  a 
quarterns  rent  accrued  under  and  by  virtue  of  the  agreemciit.    Plea,  that 
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the  house  was  demised  to  the  defendant  for  the  purpose  of  his  inhabiting         Hart 
the  same,  but  that  before  and  at  the  time  of  the  agreement,  and  also. when  «. 

the  defendant  entered,  and  from  thence  until  and  at  the  time  of  his  quitting  Windsor. 
and  abandoning  the  possession  of  the  same,  it  was  not  in  a  fit  state  or  condi- 
tion for  habitation,  but  in  that  state  that  the  defendant  could  not  reasonably 
inhabit  or  dwell  therein,  or  have  any  beneficial  occupation  of  the  same,  by 
reason  of  the  same  being  greatly  infested  with  bugs,  and  not  by  reason  of 
any  act  or  default  of  the  defendant ;  and  that  before  the  rent  or  any  part 
of  it  became  due,  he  quitted  the  possession,  and  gave  notice  thereof  to  the 
plaintiff,  and  ceased  all  further  occupation  of  the  same,  and  derived  no 
benefit  therefrom  ;  and  that  from  the  commencement  of  the  term  until  his 
so  quitting,  he  had  no  beneficial  use  or  occupation  of  the  same.  The  jury 
having  found  for  the  defendant  on  the  issue  raised  by  this  plea :  Held,  on 
motion  for  judgment  non  ohatante  veredicto,  that  the  plea  was  no  answer 
to  the  action,  insusmuch  as  the  law  implied  no  contract  on  the  part  of  the 
lessor,  that  the  house  was  at  the  time  of  the  demise,  or  should  be  at  the 
commencement  of  the  term,  in  a  reasonably  fit  state  and  condition  for 
habitation. 

Secondly,  that  the  demise  being  of  a  house  and  garden  ground,  in  order 
to  make  the  plea  good,  it  must  be  held  that,  if  a  house  be  taken  for 
habitation,  and  land  for  occupation,  by  the  same  lease,  there  is  such  an 
implied  contract  for  the  fitness  of  the  house  for  habitation  as  that  its  breach 
would  authorise  the  tenant  to  give  up  both.     But  held, 

Thirdly,  that  there  is  no  implied  warranty  on  a  lease  of  a  house,  or  of 
land,  that  it  is  or  shall  be  reasonably  fit  for  habitation,  occupation,  or 
cultivation  ;  and  that  there  is  no  contract,  still  less  a  condition,  implied  by 
law  on  the  demise  of  real  property  only,  that  it  is  fit  for  the  purpose  for 
which  it  is  let  (1). 

Qucere  whether,  if  there  were  such  a  contract  or  condition  implied  by 
law,  generally,  it  would  be  implied  in  a  case  where  the  tenant  agrees  to 
preserve  the  premises  in  tenantable  condition. 

Debt.  The  declaration  alleged,  that  whereas  theretofore,  to  wit, 
on  the  28rd  June,  1848,  by  a  certain  memorandum  of  agreement 
made  and  entered  into  between  the  plaintiff  of  the  one  part,  and 
the  defendant  of  the  other  part,  the  plaintiff  agreed  to  let,  and  the 
defendant  agreed  to  hire  and  take  of  the  plaintiff,  a  certain  mes- 
suage or  tenement  and  garden  ground,  in  the  said  memorandum  of 
agreement  particularly  mentioned  and  described,  with  the  use  of 
several  fixtures  and  things  therein,  for  the  term  of  three  years  from 
the  24th  of  June  then  instant,  at  the  yearly  rent  of  50Z.,  payable 
quarterly,  on  the  29th  of  September,  the  25th  of  December,  the 
25th  of  March,  and  the  24th  of  June,  in  each  year  of  the  said  term, 
free  from  all  deductions  whatsoever ;  the  first  payment  thereof  to 
be  made  on  *the  29th  of  September  then  next  ensuing,  the  plaintiff  [  *^^  ] 
paying  all  rates  and  taxes  in  respect  of  the  said  premises,  and  the 
defendant  paying  all  personal  rates  and  taxes  ;  and  the  defendant, 
amongst  other  things,  agreed  to  preserve  the  said  messuage  or 

(1)  See  SuUvn  v.  Ttmple,  unity  p.  2o5,  and  note  thereon. 
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Hart  tenement  and  premises  in  good  and  tenan table  repair  and  condition, 
WiNDBOB.  ^^^  to  deliver  up  the  said  messuage  or  tenement  and  premises  in 
like  repair  and  condition,  together  with  all  the  keys,  fixtures,  and 
other  things  thereupon  or  belonging  thereto,  (reasonable  wear  and 
tear  and  damage  by  fire  only  excepted),  at  the  end  or  other  sooner 
determination  of  the  said  term  of  three  years,  as  by  the  agreement 
fully  appears ;  by  virtue  of  which  said  agreement  the  defendant 
then  entered  into  and  became  possessed  of  the  said  messuage  or 
tenement  and  premises,  and  was  and  continued  possessed  thereof 
from  the  said  24th  of  June,  1843,  until  and  upon  the  29th  of  Sep- 
tember in  the  same  year,  when  a  large  sum  of  money,  to  wit, 
122.  10a.  of  the  rent  aforesaid,  for  one  quarter  of  a  year  of  the  said 
term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last 
elapsed,  became  and  was  due  and  payable  from  the  defendant  to 
the  plaintiff,  under  and  by  virtue  of  the  said  agreement,  and  still 
is  in  arrear  and  unpaid  to  the  plaintiff,  whereby,  &e. 

Pleas  :  first,  a  traverse  of  the  agreement  stated  in  the  declaration ; 
secondly,  that  the  said  messuage  or  tenement  was  so  demised  and 
let  to  the  defendant  for  the  purpose  of  his  inhabiting  tlie  same,  and 
dwelling  therein  during  the  said  term  :  and  that  before  and  at  the 
time  of  making  the  said  agreement,  and  also  at  the  time  when  the 
defendant  entered  into  and  became  possessed  of  the  messuage  or 
tenement  and  premises,  as  in  the  declaration  alleged,  and  from 
thence  until  and  at  the  time  of  the  defendant's  quitting,  vacating, 
and  abandoning  the  possession  of  the  same,  as  hereinafter  men- 
tioned, the  said  messuage  or  tenement  was  not  in  a  reasonable,  fit, 
L  •70  1  and  proper  state  or  condition  for  ^habitation  or  dwelling  therein ; 
and  the  same  was  then,  and  during  all  the  time  aforesaid,  in  that 
state  and  condition  that  the  defendant  could  not  reasonably  inhabit 
or  dwell  therein,  or  have  any  beneficial  use  or  occupation  of  the 
same,  for  and  by  reason  of  the  same  being  greatly  infested,  swarmed, 
and  overrun  with  noxious,  stinking,  and  nasty  insects,  called  bugs, 
and  not  for  or  by  reason  of  any  act,  default,  or  omission  of  the 
defendant ;  and  the  defendant,  before  or  at  the  time  of  his  making 
the  said  agreement,  had  no  notice  or  knowledge  thereof ;  and  the 
defendant  afterwards,  and  after  he  so  entered  and  became  possessed 
of  the  said  messuage  or  tenement,  and  before  the  said  sum  of 
12{.  lOi).,  or  any  part  thereof,  became  due  or  payable,  to  wit,  on  the 
25th  of  June,  1843,  discovered  and  first  had  notice  of  the  said  state 
and  condition  of  the  said  messuage  or  tenement,  and  of  the  same 
being  so  infested,  swarmed,  and  overrun  with  bugs  as  aforesaid ; 
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and  thereupon  the  defendant  upon  such  discovery  and  notice,  and        Hart 

before  the  said  sum  of  121.  10s.,  or  any  part  thereof,  became  due  or     wiimsoR, 

payable,  to  wit,  on  the  day  and  year  last  aforesaid,  quitted,  vacated, 

and  abandoned  the  possession,  and  wholly  ceased  and  abstained 

from  all  further  occupation  or  possession  of  the  said  messuage  or 

tenement  and  premises  so  demised  as  aforesaid,  and  then  gave 

notice  of  the  premises  to  the  plaintiff  of  the  defendant's  having  so 

quitted,  vacated,  and  abandoned  the  possession  of  the  said  messuage 

or  tenement  and  premises,  and  suffered  and  permitted  him  to  take 

and  have  and  retain,  and  he  could  and  might  have  taken  and 

retained,  possession  of  the  said  messuage  or  tenement  and  premises ; 

and  the  defendant  from  thence  hitherto  hath  ceased  all  further 

possession,  use,  or  occupation  of  the  said  messuage  or  tenement 

and  premises,  and  not  derived  any  benefit  therefrom :  and  that  at 

and  from  the  time  of  the  commencement  of  the  said  term,  until  the 

time  of  his  so  quitting,  vacating,  and  abandoning  possession  of  the 

said  '''messuage  or  tenement  and  premises,  and  ceasing  all  further       [  *7i  ] 

occupation  thereof,  he  had  no  beneficial  use  or  occupation  whatever 

of  the  same.     Verification. 

Thirdly,  that  he  was  induced  and  persuaded  to  make,  and  did 
make  and  enter  into,  the  said  agreement  and  promise  in  the  said 
declaration  mentioned,  by  the  fraud,  covin,  and  misrepresentation 
of  the  plaintiff  and  others  in  collusion  with  him.     Verification. 

Replication  to  the  second  plea,  de  injuria  ;  and  to  the  third,  that 
the  defendant  was  not  induced  to  make,  and  did  not  make  or  enter 
into  the  said  agreement  by  the  fraud,  covin,  or  misrepresentation 
in  the  plea  mentioned. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  sittings  in  Hilary 
Term,  1844,  when  the  facts  alleged  in  the  second  plea  having  been 
fully  proved,  a  verdict  was  found  for  the  defendant  on  the  issue 
raised  by  that  plea.  C  O.  Addison,  on  a  subsequent  day  in  the 
same  Term,  obtained  a  rule  for  judgment  non  obstante  veredicto,  on 
the  ground  that  the  facts  stated  in  the  plea  were  no  answer  to  the 
action.     Against  which  rule 

Watson  and  Humfrey  showed  cause  (Feb.  10,  1844) : 

This  is  not  an  action  of  debt  for  rent,  but  an  action  upon  an 
agreement  in  the  nature  of  a  lease,  whereby  the  plaintiff  agreed  to 
let  to  the  defendant  a  messuage  and  garden  ground,  with  the  use 
of  several  fixtures  and  things  therein,  for  the  term  of  three  years 
from  the  date  of  the  agreement,  at  a  certain  rent  payable  quarterly. 
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Hart        the  defendant  agreeing  to  preserve  'the  premises  in  tenantable 
Windsor,     repair  and  condition,  and  so  to  deliver  them  up  at  the  end  of  the 
term ;   by  virtue  of  which  the  defendant  entered  and  became 
possessed  of  the  premises,  and  continued  so  possessed  until   a 
quarter's  rent  became  due  under  and  by  virtue  of  the  said  agree- 
ment.   And  the  question  raised  by  the  second  plea  is,  whether, 
where  a  house  is  let  under  such  an  agreement,  there  is  any  condi- 
[  *72  ]       tion  or  warranty  implied  by  law  on  the  '''part  of  the  landlord,  that 
the  house  is  reasonably  fit  for  the  purpose  of  habitation.     The 
plea  alleges  that  the  house  was  let  to  the  defendant  for  the  purpose 
of  his  inhabiting  the  same,  but  that  at  the  time  of  the  agreement, 
and  of  his  entering,  and  until  his  quitting  the  same,  it  was  not  in 
a  fit  state  or  condition  for  habitation,  but  in  that  state  and  condition 
that  the  defendant  could  not  reasonably  inhabit  or  dwell  therein  or 
have  any  beneficial  use  or  occupation  of  the  same,  by  reason  of  its 
being  greatly  infested  with  bugs,  and  not  for  or  by  reason  of  any 
act,  default,  or  omission  of  the  defendant;  that  before  the  rent 
became  due  he  quitted  and  abandoned  the  possession,  and  gave 
notice  thereof  to  the  plaintiff,  and  had  no  beneficial  use  or  occupa- 
tion of  the  same.     The  jury  have  by  their  verdict  found  that  all  these 
facts  were  true  ;  therefore  it  must  be  taken  that  the  house  was  not 
fit  for  habitation,  and  that  the  defendant,  without  any  default  of 
his  own,  has  had  no  beneficial  occupation  of  the  house.     Now  it  is 
submitted,  that  under  such  an  agreement,  for  the  demise  of  a  house 
for  the  purpose  of  habitation,  there  is  an  implied  warranty  that  it 
is  fit  for  that  purpose,  and  that  the  plea  contains  a  good  answer  to 
the  plaintiff's  claim  for  rent.    In  the  case  of  the  sale  of  specific 
chattels,  it  cannot  be  questioned  that  there  is  such  an  implied 
warranty.     The  law  on  the  subject  of  implied  warranty  in  the  case 
of  specific  chattels  is  thus  laid  down  by  Pabkb,  B.,  in  Sutton  v. 
Temple  (i) :  ''  One  class  of  cases  is,  where  the  agreement  is  for  a 
specific  chattel  in  its  then  state,  as  in  Parkinson  v.  Lee  (2) :  there 
there  is  no  implied  warranty  of  its  fitness  or  merchantable  quality. 
Another  class  of  cases  is,  where  a  person  is  employed  to  make  a 
specific  chattel :  there  the  law  implies  a  contract  on  his  part  that  it 
shall  be  fit  for  the  purpose  for  which  it  is  ordinarily  used :  and 
there  is  an  intermediate  class  of  cases,  where  goods  are  ordered  for  a 
[  *7S  ]       specific  purpose,  from  a  person  in  a  "^particular  department  of  trade, 
in  which  case,  also.  Brown  v.  Edgington  (3)  is  an  authority  for  saying 

(1)  Ante,  p.  255.  (3)  58  E.  E.  408  (2  Man.  &  G.  279; 

(2)  6  E.  E.  429  (2  East,  314).  2  Soott,  N.  E.  496). 
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there  is  an  implied  undertaking  that  they  shall  be  fit  for  that        hart 

specific  purpose."     Bridge  v.  Wain  (i)  and  Shepherd  v.  Kain  (2)  are     wi»d8or. 

also  authorities  in  support  of  that  view  of  the  law.     Warranties  of 

this  nature  run  through  the  whole  law  of  this  country.     If  I  insure 

a  ship  from  London  to  Calcutta,  there  is  an  implied  warranty  that 

she  is  seaworthy,  and  fit  for  the  intended  voyage.     So  in  a  contract 

between  landlord  and  tenant  on  the  letting  of  premises,  there  is  an 

implied  warranty  that  the  tenant  will  keep  the  premises  in  repair  : 

or  in  the  case  of  a  farming  lease,  that  he  will  manage  the  farm 

according  to  the  custom  of  the  country.     There  is  a  variety  of  other 

cases  stated  in  Com.  Dig.,  Condition  in  Law(B).     There  is  no 

sound  distinction  in  this  respect  between  real  and  personal  property. 

The  law  is  the  same  on  the  sale  of  a  chattel  and  the  letting  of  real 

property ;  and  if  I  let  a  house  for  the  purpose  of  habitation,  it  is 

implied  that  I  warrant  that  it  is  fit  for  that  purpose.     The  nearest 

case  to  the  present  is  that  of  Smith  v.  Marrable  (s),  and  there  it 

was  expressly  held  to  be  an  implied  condition  in  the  letting  of  a 

house,  that  it  should  be  reasonably  fit  for  habitation ;  and  that  if 

it  be  not,  as  where  it  is  greatly  infested  with  bugs,  the  tenant  may 

quit  it  without  notice.     That  is  an  authority  directly  in  point.     It 

was  an  action  brought  to  recover  the  balance  of  five  weeks'  rent  of 

a  furnished  house  at  Brighton,  taken  by  the  defendant  under  an 

agreement  whereby  the  plaintiff  agreed  to  let,  and  t^e  defendant 

to  take  the  house,  at  the  rent  of  eight  guineas  per  week,  for  five  or 

six  weeks,  at  the  option  of  the  defendant ;  nothing  being  said  in 

the  agreement  about  the  furniture.    In  that  case  Pabke,  B.,  says, 

''  This  case  involves  the  question,  whether,  in  point  of  law,  a  person 

who  lets  a  house  must  be  ^taken  to  let  it  under  the  implied  condi-       [  *74  ] 

tion  that  it  is  in  a  state  fit  for  decent  and  comfortable  habitation, 

and  whether  he  is  at  liberty  to  throw  it  up  when  he  makes  the 

discovery  that  it  is  not  so.     The  case  of  Edwards  v.  Etherington  (4) 

appears  to  me  to  be  an  authority  very  nearly  in  point.     There  the 

defendant,  who  held  a  house  as  tenant  from  year  to  year,  quitted 

without  notice,  on  the  ground  that  the  walls  were  in  so  dilapidated 

a  state  that  it  had  become  unsafe  to  reside  in  it.    And  Lord 

Tbntbbdbn,  at  Nisi  Prius,  held  these  facts  to  be  an  answer  to  an 

action  by  the  landlord  for  use  and  occupation ;  telling  the  jury, 

that,  although  slight  circumstances  would  not  suffice,  such  serious 

(1)  1  Stark.  N.  P.  0.  604.  (4)  Ey.  &  M.  268;  7  DowL  &  Ey. 

(2)  24  E.  E.  344  (5  B.  &  Aid.  240).         117. 

(3)  63  E.  E.  493  (11  M.  &  W.  5). 
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Hart  reasons  might  exist  as  wonld  justify  a  tenant's  quitting  at  any 
WiKDsoB.  time ;  and  that  it  was  for  them  to  say  whether,  in  the  case  before 
them,  such  serious  reasons  existed  as  would  exempt  the  defendant 
from  the  plaintiff's  demand,  on  the  ground  of  his  having  had  no 
beneficial  use  and  occupation  of  the  premises.  The  jury  found  for 
the  defendant,  and  the  Court  of  King's  Bench  was  afterwards 
moved  for  a  new  trial,  on  the  ground  of  misdirection ;  but  they 
refused  to  disturb  the  verdict.  There  is  also  another  case,  of 
Collins  V.  Barroxc  (i),  in  which  Baylby,  B.,  held,  that  a  tenant  was 
justified  in  quitting  without  notice  premises  which  were  noxious 
and  unwholesome,  for  want  of  proper  sewerage.  These  authorities 
appear  to  me  fully  to  warrant  the  position,  that,  if  the  demised 
premises  are  incumbered  with  a  nuisance  of  so  serious  a  nature 
that  no  person  can  reasonably  be  expected  to  live  in  them,  the 
tenant  is  at  liberty  to  throw  them  up.  This  is  not  the  case  of  a 
contract  on  the  part  of  the  landlord  that  the  premises  were  free 
from  this  nuisance ;  it  rather  rests  on  an  implied  condition  of  law, 
that  he  undertakes  to  let  them  in  a  habitable  state."  That  seems 
to  be  most  reasonable,  for  it  surely  must  be  an  implied  condition  on 

[  'Ts  ]  the  letting  of  a  house,  that  it  is  fit  for  habitation.  In  '^Svtton  v. 
Teviple(2),  it  was  attempted  to  distinguish  the  case  of  Smith  v. 
Marrable  on  the  ground  that  there  the  demise  was  of  a  furnished 
house,  and  therefore  it  was  not  merely  a  contract  relating  to  the 
realty,  but  a  mixed  contract,  relating  both  to  the  house  and  the 
personal  chattels  of  which  the  furniture  was  composed.  But 
Edwards  v.  Etherington  and  Collins  v.  Barrow  were  not  cases  of 
furnished  houses ;  nor  was  the  furniture  mentioned  in  the  agree- 
ment in  Smith  v.  Marrable,  or  the  case  put  upon  that  ground ;  and 
it  is  difficult  to  see  any  sound  distinction  in  this  respect  between  a 
house  being  furnished  or  unfurnished.  If,  however,  there  is  such 
a  distinction,  the  agreement  in  this  case  was  that  the  defendant 
was  to  have  the  use  of  the  fixtures,  which  would  bring  this  case 
within  the  same  principle.  Cases  may  be  cited  where  a  tenant  has 
been  held  liable  for  the  rent  of  a  house  which  has  been  destroyed 
by  fire;  but  those  cases  have  no  application,  as  they  must  be 
understood  to  be  cases  where  the  fire  has  occurred  after  the  com- 
mencement of  the  tenancy.  But  suppose  that  at  the  time  the 
agreement  for  letting  the  house  is  entered  into,  the  house  is  in  fact 
burnt  down,  without  the  knowledge  of  either  of  the  parties,  the 
lessor  could  not  compel  the  lessee  to  enter  on  the  premises  and  pay 
(I)  1  Moo.  &  Bob.  112.  (2)  AfUe,  p.  255. 
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the  rent ;  for  in  such  a  case  there  would  be  an  implied  condition        Hakt 

that  the  house  was  in  existence.     And  there  is  no  distinction     windsob. 

between  the  case  where  there  is  no  house  in  existence,  and  that 

where  the  house  is  not  habitable.     The  case  of  Sutton  v.  Temple 

will  be  relied  upon ;  but  though  some  of  the  observations  of  the 

Judges  may  seem  in  favour  of  the  plaintiff,  the  decision  of  the 

Court  merely  went  upon  the  ground  that  the  specific  object  of  the 

party  in  taking  the  land  could  not  be  considered.     The  aftermath, 

which  was  there  the  subject  of  demise,  might  have  been  made  use 

of  in  other  ways  than  by  turning  cattle  on  it ;  as,  for  instance, 

cutting  the  grass  *and  making  it  into  hay,  which  would  not  have        [  •76  J 

been  affected  by  the  poisonous  ingredients  which  had  been  placed 

upon  the  field.    Lord  Abinger,  C.  B.,  there  expressed  his  entire 

approval  of  the  decision  in  Smith  v.  Marrable,  and  said,  ''  That  was 

the  case  of  a  contract  for  the  letting  of  a  house  and  furniture  at 

Brighton ;  ...  in  such  a  case,  the  contract  is  for  a  house  and 

furniture  fit  for  immediate  occupation  :  and  can  there  be  any  doubt, 

that  if  a  party  lets  a  house,  and  the  goods  and  chattels  or  the 

furniture  it  contains,  to  another,  that  must  be  such  furniture  as  is 

fit  for  the  use  of  the  party  who  is  to  occupy  the  house?  "     But  it 

will  be  said  here,  that  there  is  a  distinction  between  a  furnished 

and  an  unfurnished  house ;  that  in  the  case  of  a  furnished  house, 

there  may  be  an  implied  condition  that  it  is  habitable,  and  free 

from  bugs  ;  but  that  in  the  case  of  an  unfurnished  house,  there  is 

no  such  condition.     But  that  cannot  be ;  for  the  condition  cannot 

be  annexed  to  the  personalty.     The  principle  is,  that  wherever  a 

house  is  let  for  immediate  occupation,  that  condition  is  implied. 

(Pabbs,  B.  :  It  is  not  averred  in  this  plea  that  the  premises  were 
hired  for  immediate  occupation.) 

It  is  alleged  that  the  house  was  let  to  the  defendant  for  the  purpose 
of  his  inhabiting  the  same,  and  dwelling  therein  during  the  term, — 
which  must  mean  the  whole  term.  After  verdict,  it  must  be  taken 
to  be  for  immediate  occupation.  The  word  ''demise"  has  been 
held  to  imply  a  contract  or  covenant  for  quiet  enjoyment,  and 
against  eviction  by  title  paramount ;  and  an  eviction  by  a 
nuisance,  which  renders  the  premises  uninhabitable,  ought  to 
rest  on  the  same  footing.  There  is  no  greater  reason  for  importing 
into  the  contract  a  covenant  for  quiet  enjoyment,  than  there  is  for 
implying  a  condition  that  the  house  is  fit  for  habitation.    When  a 
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Hart        person  lets  a  house  for  habitation,  he  impliedly  says  it  is  fit  for 
Windsor,     habitation. 

But,  secondly,  it  will  be  said  that  here  there  is  a  covenant  by  the 
[  *77  ]  defendant  *'  to  preserve  the  messuage  ''^and  premises  in  tenantable 
repair  and  condition/'  and  that  the  defendant  therefore  took  upon 
himself  to  remove  the  nuisance,  and  to  render  the  house  habitable. 
But  there  is  no  covenant  to  put  the  premises  in  repair;  the 
covenant  is  only  to  preserve  or  keep  in  tenantable  repair :  which 
imports  that  the  premises  were,  at  the  time  of  the  demise,  in  a 
tenantable  condition.  Such  a  covenant  would  not  impose  on  the 
tenant  the  duty  of  removing  such  a  nuisance,  existing  at  the  time 
of  the  demise.  In  actions  for  non-repair,  the  state  of  the  premises 
at  the  time  of  the  demise  is  a  material  circumstance  to  be  taken 
into  consideration :  Burdett  v.  Withers  (i),  Mantz  v.  Ooring  (2). 

(Pabse,  B.  :  Those  cases  establish  that  the  age  and  general 
condition  of  the  house,  at  the  commencement  of  the  tenancy,  is  to 
be  taken  into  consideration ;  and  a  tenant  who  enters  upon  an  old 
house  would  not  be  bound  to  leave  it  in  the  same  state  as  if  it  were 
a  new  one :  Stanley  v.  Towgood  (s).) 

The  words  ''  to  preserve  in  tenantable  repair  "  necessarily  import 
that  the  premises  are  in  tenantable  repair  at  the  instant  of  letting 
them.  The  word  "  preserve  "  can  only  mean  that  the  tenant  b  to 
keep  the  premises  in  the  same  condition  as  they  are  given  to  him. 
In  Coe  V.  Clay  (4),  it  was  held  that  he  who  lets  agrees  to  give 
possession.  Now,  that  is  a  condition  which  is  not  expressed,  but  is 
implied,  because  the  tenant  is  to  occupy  the  premises.  So  here 
there  is  an  implied  warranty  that  the  house  is  fit  for  habitation. 
This  case,  then,  is  not  distinguishable  from  Smith  v.  Marrable ; 
for  there  is  no  distinction  in  this  respect  between  a  furnished  and  an 
unfurnished  house.  The  habitableness  of  a  house  is  a  question  of 
fact  for  the  jury,  and  here  they  must  be  taken  to  have  found  that  the 
house  was  in  such  a  state  and  condition  as  to  be  quite  unfit  for 
habitation,  and  that  without  any  default  or  omission  on  the  part 
[  *78  ]  *of  the  defendant.  The  plea  is,  therefore,  a  good  answer  to  the 
action.     They  also  referred  to  Neale  v.  Mackenzie  (6). 

(1)  45  E.  E.  692  (7  Ad.  &  El.  136;   3  Scott,  313), 

2  Nev.  &  P.  122).  (4)  30  E.  E.  699  (5  Bing.  440;  3 

(2)  44  E.  E.  759  (4  Bing.  N.  C.  451 ;   Moo.  &  P.  57). 

6  Scott,  277;  nom.  Ymtng  v.  Mantz),  (5)  46  E.  E.  478  (1  M.  &  W.  747). 

(3)  43  E.  E.  569  (3  Bing.  N.  C.  4 ; 


vox*.  LXvn.]      1844.    EX.    12  MEE.  &  W.  78—79.  278 

C.  Or.  Addison,  in  support  of  the  rule :  Hart 

The  plaintiff  is  entitled  to  succeed  on  several  grounds.  First,  even  Windsob; 
supposing  there  be  such  an  implied  undertaking  on  the  part  of  the 
lessor  as  that  contended  for,  this  plea  is  no  answer  to  the  action. 
The  declaration  is  founded  on  a  demise  of  a  house  and  garden 
ground,  into  which  it  alleges  the  defendant  entered,  and  became  and 
was  possessed,  until  the  rent  became  due ;  but  the  plea  passes  by  the 
demise  of  the  land  altogether, and  professes  to  answer  the  action  only 
in  respect  of  a  nuisance  to  the  house ;  and  the  plaintiff,  upon  this 
ground  alone,  is  entitled  to  judgment,  on  the  authority  of  Richards  Le 
Tavemer*s  case  (i),  where  it  is  said,  that  "  if  the  sea  gain  upon  part 
of  the  land  demised,  or  part  be  burned  with  wild  fire,  the  entire  rent 
shall  issue  out  of  the  remainder."  But  all  the  old  authorities  (what- 
ever may  be  the  effect  of  the  modern  cases  of  Edwards  v.  Etheringtan, 
Collins  V.  Barrow,  and  Salisbury  v.  Marshall  (2) ,  which  were  all  actions 
for  use  and  occupation,  and  not  for  the  rent)  are  clear  to  the  point,  that 
the  rent  reserved  on  a  demise  issues  out  of  the  land,  and  is  payable 
in  every  event,  and  in  every  state  and  condition  of  the  demised 
premises ;  for  although  houses  be  burned  by  lightning,  or  accidental 
fire,  or  be  thrown  down  by  enemies,  and  although  crops  be  destroyed 
by  inundation  or  tempest,  yet  is  the  tenant  liable  to  pay  the  rent  so 
long  as  the  land  remains  to  him,  the  only  answer  in  law  to  an 
action  of  rent  to  recover  it  being  an  eviction  by  title  paramount. 

(Parks,  B.  :  Or  an  eviction  by  the  lessor.) 

Yes ;  an  eviction  by  the  lessor,  or  any  person  claiming  by  lawful 
title.  Besides,  the  tenant  has  not  pleaded  an  eviction,  but  states 
that  he  quitted  the  demised  premises  of  ''^his  own  accord.  In  [  ^^^  ] 
Paradine  v.  Jane  (3),  the  defendant  pleaded,  that  Prince  Bupert 
and  an  army  of  aliens  entered  upon  the  demised  premises,  and 
did  drive  away  the  defendant's  cattle,  and  expelled  him  from  the 
lands  let  to  him  by  the  plaintiff,  and  kept  him  out,  so  that  he 
could  not  enjoy  the  lands  during  the  term  ;  and  it  was  holden  that 
the  plea  was  insufficient,  and  that  the  defendant  must  pay  his  rent; 
for  where  a  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract,  and  the  rent  is  a  duty  created  by  the 
parties  upon  the  reservation.    And  another  reason  is  added,  that  as 

(1)  Dyer.  56  a,  pi.  15.  (3)  Sty.  47  ;  Aleyn,  27  (23  Car.  I). 

(2)  4  Car.  &  P.  65. 

18—2 
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Habt        the  lessee  is  to  have  the  advantage  of  casual  profits,  so  he  must  ran 
Windsor,     the  hazard  of  casual  losses,  and  not  lay  the  burthen  of  them  on  his 
lessor.     So,  in  the  case  of  HaiTison  v.  Lord  NorOi  (i),  where  the 
Parliament,  during  the  civil  wars,  turned  a  house  into  a  hospital  for 
sick  and  maimed  soldiers,  and  so  prevented  the  lessee  from  having 
any  beneficial  occupation  thereof  for  several  years,  notwithstanding 
which  the  lessor  brought  an  action  of  debt  for  the  rent,  no  question 
appears  to  have  been  made  but  that  the  lessee  was  bound  by  law  to 
make  good  the  rent.     The  lessee  consequently  brought  his  bill  in 
equity  for  relief,  on  the  ground  that  he  had  no  remedy  over  against 
the  wrongdoers,  because  it  was  an  act  of  force  in  the  Parliament, 
which  had  been  pardoned  by  the  Act  of  Oblivion  ;  but  it  does  not 
appear  that  he  got  relief  even  in  equity.     So,  again,  in  Carter  v. 
Cummins  (2),  where  Carter,  being  the  tenant  of  a  wharf,  which  was 
carried  away  by  an  extraordinary  high  tide  of  the  river  Thames, 
filed  a  bill  in  equity  to  be  relieved  against  the  lessor's  claim  for 
rent,  all  the  relief  he  had  was  against  the  penalty  of  his  bond, 
which  had  been  broken  by  the  non-payment  of  the  rent,  and  the 
[  '^o  ]       lessor  was  ordered  to  *bring  debt  only  for  the  rent.  In  Brooke's  Abr. 
''Dette,**  fol.  220,  pi.  18,  it  appears  that,  to  an  action  of  debt  for 
rent,  the  tenant  pleaded,  that,  by  the  custom  of  London,  the  land- 
lord was  bound  to  repair  and  uphold  the  house  sufficiently  for 
habitation ;  and  that  before  the  rent  accrued  due,  the  house  became 
so  ruinous,  by  reason  of  a  tempest,  that  the  defendant  could  not 
abide  in  it,  and  the  defendant  thereupon  requested  the  landlord  to 
amend  the  house,  and  he  would  not,  whereupon  the  defendant  left 
the  house  ;  and  it  was  held,  that  this  was  no  plea,  and  constituted 
no  answer  in  law  to  the  demand  for  the  rent.     So,  where  the  lessor 
is  bound  by  covenant  to  repair,  and  does  not,  the  lessee  cannot 
avail  himself  of  the  landlord's  neglect,  as  an  answer  to  an  action  of 
debt  for  the  rent :  Bro.  Abr.  **Dette,"  pi.  72.    In  Monk  v.  Coi)per{3) 
an  action  of  covenant  was  brought  for  non-payment  of  rent,  and  the 
defendant  craved  oyer  of  the  lease,  in  which  there  was  a  covenant 
on  the  part  of  the  lessee  to  repair,  except  the  premises  should  be 
demolished  by  fire,  and  then  pleaded  that  the  premises  were  burnt 
down,  and  not  rebuilt  by  the  plaintiff  during  the  whole  term  for 
which  the  rent  was  demanded,  and  that  defendant  had  no  enjoy- 
ment of  the  premises ;  it  was  held,  on  demurrer,  that  the  plea  was 
bad ;  and  the  Court  said,  that  if  the  defendant  had  sustained  any 

(n  1  Ch,  Oa.  84.  (3)  2  Stra.  763. 

(2)  Cited,  I  Ch,  Ca.  84. 
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injury,  he  would  have  his  remedy,  but  could  not  set  it  off  against  Hart 
the  demand  for  rent.  And  in  Pindar  v.  AimUy  (i),  Lord  Mansfield  Windsor. 
observes,  that  "the  consequence  of  the  house  being  burned  down 
is,  that  the  landlord  is  not  obliged  to  rebuild,  but  the  tenant  is 
obliged  to  pay  the  rent  during  the  whole  term.'*  The  same  point 
was  decided  in  Bel/our  v.  Weston  (2),  where  there  was  a  covenant  to 
pay  rent,  and  a  covenant  to  repair,  with  an  express  exception  of 
casualties  by  fire  in  the  latter  covenant.  In  the  case  of  Arden  v. 
PttUen  (8),  the  house  became  *uninhabitable,  and  utterly  useless  to  [  •8i  ] 
the  tenant,  by  reason  of  original  defects  in  the  foundations,  and  it 
was  held  that  the  tenant  could  not,  in  consequence  thereof,  throw 
up  the  house,  and  refuse  to  pay  rent.  "The  tenant  ought," 
observes  Aldbrson,  B.,  "  to  examine  the  house  before  he  takes  it." 
The  principle  to  be  deduced  from  these  cases  is,  that  the  rent  issues 
out  of  the  land,  without  reference  to  the  condition  of  the  buildings 
or  structures  upon  it ;  and  though  the  buildings  may  be  destroyed 
or  become  uninhabitable,  the  lessee  is  nevertheless  bound  to  pay 
his  rent.  The  plea,  moreover,  in  this  case,  does  not  show  a 
permanent  and  incurable  obstruction  to  the  beneficial  enjoyment 
of  the  demised  premises,  which  could  not  have  been  got  rid  of. 
Floods  and  inundations  frequently  render  houses  temporarily 
uninhabitable,  but  such  accidents  have  never  been  supposed  to 
constitute  an  answer  to  a  demand  for  the  rent.  Even  where  lands 
are  permanently  covered  with  water,  the  lessee  is  not  excused,  as 
appears  by  BoUe's  Abr.,p.236,  where  it  is  said,  in  such  a  case,  that, 
"  U  soUe  remainey  et  le  lessee  avera  le  pisce  en  le  eueJ"  But  it  may 
i.be  said  that  these  accidents,  rendering  the  demised  premises 
untenantable  and  useless,  occurred  subsequently  to  the  demise, 
and  do  not,  therefore,  conclusively  show  that  there  is  no  implied 
condition,  on  the  demise  of  a  house  for  habitation,  that  it  is  in  a 
tenantable  state  at  the  time  of  such  demise.  The  plea  here  alleges 
that,  at  the  time  when  the  lease  was  made,  and  at  the  time 
when  the  defendant  entered  into  and  became  possessed  of  the 
demised  premises,  the  said  messuage  or  tenement  was  not  in  a 
reasonably  fit  and  proper  state  or  condition  for  habitation.  But 
this  averment  is  perfectly  true  of  every  unfurnished  house.  A 
house  without  furniture  is  not  fit  for  the  habitation  of  a  tenant. 
There  cannot,  therefore,  be  any  such  implied  contract  or  under- 
taking as  that  contended  for  on  the  demise  of  a  house  simply.   The 

(1)  Cited,  1  T.  B.  312.  (3)  62  R.  E.  627  (10  M.  *  W.  321). 

(2)  1  B.  B.  210  (1  T.  B.  310). 
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Habt        landlord  lets  the  mere  fabric  of  the  house,  without  grates  or  stoves, 
Windsor,     or  any  article  of  furniture,  "^and  it  is  the  duty  of  the  tenant  to  put 

[  *82  ]  the  house  in  a  habitable  condition,  unless,  indeed,  be  has  con- 
tracted for  a  ready-furnished  house,  in  which  case,  according  to 
Smith  V.  Marrable,  the  house  is  taken  under  an  implied  condition 
that  it  is  properly  furnished,  and  fit  for  occupation.  If  the  lessor 
furnishes  the  house,  and  by  so  doing  holds  it  out  as  fit  for 
immediate  occupation,  and  secures  to  himself  a  greatly  increased 
rent  in  consequence,  that  is  a  very  different  case.  As  to  the 
arguments  drawn  from  the  cases  of  implied  warranties  of  chattels, 
those  cases  rest  upon  peculiar  grounds,  and  do  not  apply  to  the 
present  case.  The  only  warranty  known  to  the  law,  on  demises  of 
realty,  is  a  warranty  of  the  estate  or  term  of  years  created  in  the 
land;  there  is  no  warranty  as  to  the  particular  state  or  condition  of 
the  premises  at  the  time  of  the  demise.  **  Garranter  signifie  a 
defendre  son  tenant  en  sa  seisin :  "  Britton,  fol.  197  b.  "  Nihil  aliud 
est  quam  defendere et acquietare tenentem in seisind  sua:''  Bracton, 
lib.  6,  fol.  480.  And  so  long  as  the  estate  created  in  the  land 
remains,  the  lessee  is  bound  to  pay  the  rent,  whatever  may  be  the 
particular  state  or  condition  of  the  demised  premises.  There  are 
several  cases  in  the  Year  Books,  where  it  became  a  question, 
whether,  if  a  man  made  a  lease  of  a  house  and  other  tenements, 
and,  at  the  time  of  the  demise,  the  house  was  so  ruinous  and  in 
decay  as  to  be  in  danger  of  falling,  the  termor  had  authority  in  law 
to  cut  down  timber  to  repair  it  or  not  (i).  These  cases  could  not 
have  arisen,  if  the  law  implied  on  the  demise  of  the  house  such  a 
warranty  as  that  contended  for.  But  it  is  notorious  that  ruinous 
and  untenantable  houses  are  constantly  let  to  tenants  at  reduced 
rents,  in  order  that  they  themselves  may  repair  them,  and  re-edify 
them  for  their  own  profit  and  advantage. 

[  83  ]  But,  even  supposing  such  an  implied  contract  or  warranty  to 

exist,  the  nuisance  here  complained  of  forms  no  answer  to  the 
demand  for  the  rent,  but  must  be  made  the  subject  of  a  cross  action 
against  the  lessor.  It  is  a  clear  proposition  of  law,  that  if  the 
defendant  has  derived  any  benefit  from  the  contract,  he  is  bound  to 
fulfil  his  part  of  the  engagement,  and  is  driven  to  his  cross  action 
in  respect  of  the  default  of  the  other  contracting  party. 

(Pabke,  B.  :  That  is  so.) 

(1)  5  Edw.  IV.  Longo  Quinto,  100  b,  fol.  9 ;  32  Hen.  Vm. fol.  1 ;  Dyer, 
36  a  and  b. 
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Here,  then,  it  appears  by  the  plea,  thJEit  the  defendant  entered  into  Hart 
and  became  possessed  of  the  demised  premises  as  in  the  declaration  win^dsor. 
mentioned,  which  is  a  benefit  to  the  defendant:  Htmt  v.  Silk  (i), 
Havelock  v.  Oeddes  (2).  But  the  main  point  in  the  present  case  is, 
that  there  is  no  such  implied  warranty  as  that  contended  for.  This 
is  not  an  action  for  use  and  occupation  (3),  as  were  Edivards  v. 
Eihtrington,  Collins  v.  Barrow^  and  Salisbury  v.  Marshall^  but  an 
action  of  debt  on  the  implied  covenant  in  law,  arising  out  of  the 
reservation  of  the  rent  made  on  the  creation  of  the  estate  granted 
in  the  land :  Holder  v.  Taylor  (4),  Gilb.  on  Bents,  88,  Nokes's  case  (5), 
Bacon's  Abr.,  Leases,  638 ;  and  so  long  as  that  estate  remains, 
the  rent  is  payable,  whatever  may  be  the  condition  of  the  demised 
premises. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabee,  B.  : 

This  was  a  case  very  fully  and  ably  argued  a  few  days  ago,  upon 
showing  cause  against  a  rule  for  judgment  non  obstante  veredicto. 
The  declaration  is  not  for  use  and  occupation,  but  on  an  agreement 
in  the  nature  of  a  lease.  (His  Lordship  here  read  the  declaration 
and  the  second  plea.)  The  question  is,  whether  the  plea  contains 
substantially  a  good  answer  to  the  plaintiff's  *claim  for  a  quarter's  [  ^^4  ] 
rent,  becoming  due  after  the  defendant  quitted. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  it  did  not,  for 
several  reasons;  the  principal  one  being,  that  where  there  is  an 
actual  demise  of  the  unfurnished  fabric  of  a  specific  messuage  for  a 
term,  there  is  no  contract  implied  by  law  on  the  part  of  the  lessor, 
that  the  messuage  was  at  the  time  of  the  demise,  or  should  be  at 
the  commencement  of  the  term,  in  a  reasonably  fit  and  proper  state 
and  condition  for  habitation  (that  is,  so  far  as  concerned  the  fabric), 
though  it  was  demised  and  let  for  the  purpose  of  immediate  habita- 
tion. As  we  are  all  of  opinion  in  favour  of  the  plaintiff  upon  this 
objection,  it  is  unnecessary  to  observe  upon  the  others  in  detail ; 
but  it  may  not  be  useless  to  remark,  that  two  of  them  are  very 
important,  and  have  not  been  satisfactorily  answered ;  viz.,  that  if 
such  a  contract  is  implied  by  law,  it  would  be  no  defence,  where  the 
tenant  has  actually  occupied ;  his  remedy  would  be  by  a  cross 
action ;  and  to  constitute  a  valid  def^pce  on  the  ground  of  the  breach 

(1)  7  B.  E.  739  (6  East,  449).  (4)  Hob.  12. 

(2)  10  B.  E.  aSO  (10  East^  bob).,  (5)  4  Co.  Rep.  80  hv 
9)  Se^  %  B.  Bl.  32a.  . 
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Hart  of  this  contract,  the  law  must  give  also  a  right  to  abandon  the  lease 
Windsor,  ^pon  the  breach  of  it ;  that  is,  to  make  a  defence,  the  law  must 
imply,  not  merely  a  contract,  but  a  condition  that  the  lease  should 
be  void  if  the  house  was  unfit  for  occupation.  The  cases  cited  from 
Brooke's  Abr.  ''  Dette,"  18  and  72,  are  decisive,  that  where  the 
lessor  is  bound  by  the  custom  of  London,  or  by  covenant,  to  repair, 
and  does  not,  the  tenant  cannot  quit.  The  other  objection,  which 
we  think  right  to  notice,  is,  that  in  this  case  the  house  and  some 
garden  ground  are  both  demised ;  and  to  make  the  plea  good,  it 
must  be  held,  that,  if  a  messuage  be  taken  for  habitation,  and  land 
for  occupation,  by  the  same  lease,  there  is  such  an  implied  contract 
for  the  fitness  of  the  house  for  habitation,  as  that  its  breach  would 
authorize  the  tenant  to  give  up  both.  Whether,  if  there  were  such 
a  contract  or  condition  implied  by  law,  generally,  it  would  be  implied 
[  *B5  ]  in  this  case,  where  the  defendant  ^agrees  to  preserve  in  tenantable 
condition,  is  a  question  on  which  it  is  quite  unnecessary  to  enter. 

The  point  to  be  considered,  then,  is,  whether  the  law  implies  any 
contract  as  to  the  condition  of  the  property  demised,  where  there  is 
a  lease  of  a  certain  ascertained  subject,  being  real  property,  and  that 
lease  is  made  for  a  particular  object. 

The  question  relates  to  a  case  of  actual  demise  of  a  specific 
tenement,  and  we  have  not  to  inquire  what  the  obligations  of  a  party 
would  be  under  an  executory  agreement,  to  procure  a  lease  of  some 
house  for  the  habitation  of  another;  nor  whether  the  defendant 
would  not  be  exonerated  on  the  ground  of  fraud  in  the  plaintiff,  if 
the  plaintiff  knew  of  the  defect  in  the  house  himself,  and  that  the 
defendant  would  not  have  taken  the  house  if  he  knew  it ;  nor  have 
we  to  consider  whether  the  defendant  would  be  responsible,  if  at  the 
time  of  the  demise  there  was  no  house  at  all— he  may  be,  by  reason 
of  the  implied  contract  for  title  to  a  house,  not  the  land  merely : 
which  imports  that  the  subject  of  the  contract  exists.  The  simple 
question  is,  what  is  the  implied  obligation  on  the  part  of  the  landlord 
to  his  tenant,  under  a  lease  of  a  house  for  years. 

Considering  this  case  without  reference  to  the  modem  authorities, 
which  are  said  to  be  at  variance,  it  is  clear  that  from  the  word 
'*  demise,"  in  a  lease  under  seal,  the  law  implies  a  covenant,  in  a 
lease  not  under  seal,  a  contract,  for  title  to  the  estate  merely,  that 
is,  for  quiet  enjoyment  against  the  lessor  and  all  that  come  in  under 
him  by  title,  and  against  others  claiming  by  title  paramount  during 
the  term ;  and  the  word  "  let,"  or  any  equivalent  words,  (Shepp. 
Touch.  272),  which  constitute  a  lease,  have,  no  doubt,  the  same 
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effect,   but  not    more:    Shepp.   Touch.   165,   167.     There  is  no        Hakt 

authority  for  saying  that  these  words  imply  a  contract  for  any  par-     Windsor. 

ticular  state  of  the  property  at  the  time  of  the  demise ;  and  there 

are  many,  which  clearly  show  that  there  is  no  implied  contract  that 

the  property  *shall  continue  fit  for  the  purpose  for  which  it  is        [  •86  ] 

demised ;  as  the  tenant  can  neither  maintain  an  action,  nor  is  he 

exonerated  from  the  payment  of  rent,  if  the  house  demised  is  blown 

down,  or  destroyed  by  fire.  Monk  v.  Cooper  (i),  Belfour  v.  Weston  (2), 

and  Ainsley  v.  Rutter  there  cited ;  or  gained  upon  by  the  sea, 

l^aremer'g  case  (3) ;  or  the  occupation  rendered  impracticable  by 

the  King's  enemies,  Paradine  v.  Jane  (4) ;  or  where  a  wharf  demised 

was  swept  away  by  the  Thames,  Carter  v.  Cummins  (6).     In  all  these 

cases,  the  estate  of  the  lessor  continues,  and  that  is  all  the  lessor 

impliedly  warrants. 

It  appears,  therefore,  to  us  to  be  clear  upon  the  old  authorities, 
that  there  is  no  implied  warranty  on  a  lease  of  a  house,  or  of  land, 
that  it  is,  or  shall  be,  reasonably  fit  for  habitation  or  cultivation. 
The  implied  contract  relates  only  to  the  estate,  not  to  the  condition 
of  the  property. 

But  the  defendant's  counsel  rely  upon  some  modem  decisions  in 
support  of  the  positions  which  they  are  to  maintain.  It  is  not 
necessary  to  refer  to  the  cases  on  the  implied  warranty  of  chattels, 
further  than  to  say  that  the  rule  of  the  common  law,  which  prevails 
in  general,  (Co.  Litt.  102  a),  that  there  is  no  implied  warranty  on 
the  sale  of  specific  goods,  has  had  exceptions  engrafted  upon  it, 
where  the  goods  are  ordered  from  a  manufacturer,  or  tradesman, 
who  impliedly  engages  to  use  a  proper  degree  of  skill  and  care  in 
constructing  or  supplying  them.  Such  are  the  cases  of  Brown  v. 
EdgingUm  (6),  Shepherd  v.  Pyhus  (7),  and  others.  These  have  no 
bearing  on  the  present  case. 

But  the  defendant  chiefly  rests  his  case  upon  the  decision  of 
Smith  V.  Marrable  (8) .  My  judgment  in  that  case  certainly  proceeded 
upon  the  authority  of  two  previous  decisions,  ♦which,  though  they  [  ♦87  ] 
contained  a  novel  doctrine,  had  not  been  questioned  in  Westminster 
Hall,  and  had  received,  to  a  certain  degree,  the  sanction  of  the  Lord 
Chief  Justice  Tindal,  in  a  subsequent  case.  Those  cases  were 
Edwards  v.   Eiherington,  before  Lord  Tenterden,  and  afterwards 

(1)  2  Stra.  763.  (6)  55  E.  E.  408  (2  Man.  &  G.  279; 

2)  1  B.  E.  210  (1  T.  E.  310V  2  Scott,  N.  E.  496). 

3)  Dyer,  56  a.  (7)  3  Man.  &  G.  868 ;  4  Scott,  N.  E. 

(4)  Aleyn,  26.  434. 

(5)  Cited  in  1  Ch.  Oa,  84.  (8)  63  E.  E.  493  (11  M.  &  W.  5), 
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Habt  the  Court  of  King's  Bench  (i),  and  Collins  v.  Barrow  (2) ;  and  the 
W1ND8OB.  Iftst,  that  before  Lord  Chief  Juetice  Tindal,  was  Salisbury  v. 
Marshall  (8) ;  and  I  thought  they  established  the  doctrine,  not 
merely  that  there  was  an  implied  contract  on  the  part  of  the  lessor, 
that  the  house  demised  should  be  habitable,  but  an  implied  condi- 
tion, that  the  lease  should  be  void  if  it  were  not,  and  the  tenant 
chose  to  quit.  From  the  full  discussion  which  those  cases  have 
now  undergone,  on  the  present  argument,  and  that  in  the  recent 
case  of  Sutton  v.  Temple,  I  feel  satisfied  they  cannot  be  supported, 
if  the  reports  of  them  are  correct ;  and  we  all  concur  in  opinion  that 
they  are  not  law, — an  opinion  strongly  intimated,  in  the  case  of 
Sutton  V.  Temple,  in  which  this  Court  decided,  that  there  was  no 
implied  warranty  of  condition  or  fitness  for  a  particular  purpose  on 
a  lease  of  aftermath. 

We  are  under  no  necessity  of  deciding  in  the  present  case,  whether 
that  of  Smith  v.  Marrable  be  law  or  not.  It  is  distinguishable  from 
the  present  case  on  the  ground  on  which  it  was  put  by  Lord 
Abinobb,  both  on  the  argument  of  the  case  itself,  but  more  fully  in 
that  of  Sutton  v.  Temple ;  for  it  was  the  case  of  a  demise  of  a 
ready-furnished  house  for  a  temporary  residence  at  a  wateiing- 
place.  It  was  not  a  lease  of  real  estate  merely.  But  that  case 
certainly  cannot  be  supported  on  the  ground  on  which  I  rested  my 
judgment. 

We  are  all  of  opinion,  for  these  reasons,  that  there  is  no  contract, 
still  less  a  condition,  implied  by  law  on  the  demise  of  real  property 
[  *88  ]  only,  that  it  is  fit  for  the  purpose  for  *which  it  is  let.  The  principles 
of  the  common  law  do  not  warrant  such  a  position  ;  and  though,  in 
the  case  of  a  dwelling-house  taken  for  habitation,  there  is  no 
apparent  injustice  in  inferring  a  contract  of  this  nature,  the  same 
rule  must  apply  to  land  taken  for  other  purposes — ^for  building 
upon,  or  for  cultivation ;  and  there  would  be  no  limit  to  the  incon- 
venience which  would  ensue.  It  is  much  better  to  leave  the  parties 
in  every  case  to  protect  their  interests  themselves,  by  proper 
stipulations,  and  if  they  really  mean  a  lease  to  be  void  by  reason  of 
any  unfitness  in  the  subject  for  the  purpose  intended,  they  should 
express  that  meaning. 

Judgment  for  the  plaintiff. 

(1)  Ey.  &  M.  268,  and  Y  Dowl  &  (2)  1  Moo.  &  Eob.  112. 

By.  117,  (3)  4Car.  &P.  65, 
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SORSBIE  AND  Others  i\  PARK  (1).  ig^3 

(12  Meeeon  &  Welsby,  146—159 ;  S.  C.  13  L.  J.  Ex.  9.)  ^ov.  15. 

A  coyenant  will  be  construed  to  be  joint  or  several  according  to  the  Exc?i,  of 
interest  of  the  parties  appearing  on  the  face  of  the  deed,  if  the  words  are         Pleat, 
capable  of  that  construction,  but  it  will  not  be  construed  to  be  several  by         [  H^>  ] 
reason  of  several  interests,  if  it  be  expressly  joint. 

This  was  an  action  of  covenant,  tried  at  the  Northumberland 
Summer  Assizes,  1842,  when  a  verdict  was  *foand  for  the  plaintiffs       [  *147  ] 
on  all  the  issues,  subject  to  the  opinion  of  the  Court  on  the  following 
special  case : 

The  declaration  stated,  that  whereas,  after  the  passing  of  a  local 
Act  of  Parliament,  26  Geo.  III.,  intituled  ''  An  Act  for  widening, 
Sec.  the  streets  and  other  public  places,  and  for  opening  new  streets, 
markets,  and  passages  within  the  town  of  Newcastle-upon-Tyne," 
&c.,  and  before  the  making  of  the  articles  of  agreement  and  deed- 
poll  thereinafter  mentioned,  to  wit,  on  &q,,  a  certain  scheme  was 
set  on  foot  and  entertained  by  divers  persons,  and,  amongst  others, 
by  T.  Featherston,  T.  Doubleday,  J.  C.  Anderson,  J.  K.  Feather- 
ston,  and  T.  Anderson,  the  defendant,  the  then  mayor,  aldermen, 
and  common  council  of  the  town  of  Newcastle-upon-Tyne  for  the 
time  being,  and  the  mayor  and  burgesses  of  the  same  town,  viz.  a 
scheme  for  erecting  and  completing,  by  subscription,  in  the  same 
town,  a  covered  corn-market  or  corn-exchange,  with  avenues  and 
approaches  thereto,  and  for  the  purchase,  by  the  said  mayor,  &c., 
of  the  same  market  when  erected  and  completed  :  and  whereas,  by 
certain  articles  of  agreement  made  and  entered  into  between  the 
said  T.  F.,  T.  D.,  J.  C.  A.,  J.  R.  F.,  and  T.  A.,  being  five  of  the 
subscribers,  of  the  first  part ;  the  mayor,  aldermen,  and  common 
council,  of  the  second  part ;  and  the  mayor  and  burgesses  of  the 
said  town,  of  the  third  part ;  it  was  witnessed,  that  they  the  parties 
thereto  of  the  first  part,  at  the  request  of  the  said  mayor,  &c.,  for 
themselves  and  each  and  every  of  them,  their  and  each  and  every 
of  their  heirs,  executors,  and  administrators,  jointly  and  severally 
did,  and  each  of  them  did,  in  consideration  of  the  sum  of  6,0002.,  to 
be  paid  as  thereinafter  mentioned,  covenant,  promise,  declare,  and 
agree  to  and  with  the  said  mayor,  aldermen,  and  common  council, 
and^their  successors,  and  to  and  with  the  said  mayor  and  burgesses 
and  their  successors,  in  manner  following,  that  is  to  say,  that  they 
the  said  persons,  parties  'thereto  of  the  first  part,  should  and  would,       [  *148  ] 

(1)  Followed  in  Palmer    v.   Mallet      (1845)  14  M.  &  W.  at  pp.  563  and  d72, 
(1887)  36Cli.  Div.  411,421 ;  57  L.  J.  Ch.      —J.  G.  P, 
226,   an^   see   Bradbume   y^  BatJiM 
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S0R8BIE  within  the  space  of  four  years  from  the  date  thereof,  make,  erect, 
Park.  ^^'  ^  covered  corn-market  or  corn-exchange,  with  avenues  and 
approaches  thereto,  and  also  should  and  would,  as  soon  as  con- 
veniently might  be  after  the  making  and  erecting  of  the  said  corn- 
market  or  corn-exchange,  selKand  convey  Ihe  same,  and  the  free- 
hold and  inheritance  thereof,  unto  and  to  the  use  of  the  said 
mayor  and  burgesses,  and  their  successors,  at  or  for  the  price  or 
sum  of  5,000/.  (Then  followed  a  covenant,  by  the  mayor,  alder- 
men, and  common  council,  and  the  mayor  and  burgesses,  to 
purchase  the  said  corn-market  at  the  said  sum  of  5,000Z.)  And 
whereas  the  covenants  and  agreements  so  entered  into  by  the  said 
parties  thereto  of  the  said  first  part  were  so  entered  into  by  them 
for  and  on  behalf  of  themselves  and  others,  the  subscribers  therein- 
after mentioned :  and  whereas,  also,  for  carrying  into  effect  the 
said  scheme,  by  a  certain  dtBed-poU  of  even  date  with  the  said 
articles,  the  several  persons  whose  hands  and  seals  were  thereunto 
subscribed  (of  whom  the  defendant  was  one,  and  the  said  T.  F., 
T.  D.,  J.  C.  A.,  J.  K.  F.,  and  T.  A.,  were  others)  did,  for  themselves 
severally  and  respectively,  and  for  their  respective  heirs,  executors, 
and  administrators,  thereby  severally  covenant,  promise,  and  agree 
to  and  with  each  other,  and  the  executors,  administrators,  and 
assigns  of  each  other  respectively,  to  advance  and  pay  the  several 
sums  of  money  respectively  subscribed  and  placed  opposite  their 
respective  names,  for  the  purpose  of  erecting  a  corn-market  in 
Newcastle-upon-Tyne,  subject  to  such  alterations  as  should  be 
thought  convenient  by  the  general  committee  for  the  time  being 
appointed  by  the  subscribers,  and  also  to  complete  the  said  corn- 
market  within  four  years,  and  also  to  make  such  payments  in 
respect  of  the  said  several  and  respective  shares  as  should  be  deemed 
expedient  by  such  committee ;   and  the  said  several  persons  whose 

[  *149  ]  hands  and  seals  were  so  to  the  said  ^deed-poll  subscribed  and  set  as 
aforesaid,  of  whom  the  said  defendant  was  one,  did,  for  themselves 
severally  and  respectively,  and  for  their  respective  heirs,  executors, 
and  administrators,  severally  promise  and  agree  to  and  with  the 
plaintiffs  in  manner  following,  that  is  to  say,  in  case  of  thejdefault 
of  such  committee  to  require  such  payments  within  four  years,  then 
to  make  such  payments  unto  such  persons,  and  at  such  times  and 
in  such  proportions,  as  should  be  required  by  the  plaintiffs,  and 
that  the  said  monies  should  be  applied  for  the  purposes  aforesaid, 
or  some  of  them,  in  such  manner  as  the  said  mayor,  &c.  should 
directs    And  the  plaintiffs  say,  that  tbey  did  not,  nor  did  any  of 
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them,  subscribe  any  sum  or  sums  of  money  for  the  purposes  in  the  Sobsbie 
said  deed-poll  mentioned,  or  any  of  them ;  and  that  they  became  park. 
parties  to  the  said  deed-poll,  and  such  covenants  therein  as  above 
mentioned,  in  order  that  they,  in  case  of  the  default  of  the  com- 
mittee in  the  deed-poll  mentioned  to  require  such  payments  within 
four  years  next  ensuing  the  date  thereof,  might  receive  or  appoint 
such  payments  from  the  said  subscribers,  for  and  on  behalf  of  the 
said  mayor,  &c.,  to  the  intent  that  the  first-recited  articles  of  agree- 
ment might  be  carried  into  full  effect.  And  the  plaintiffs  further 
say,  that  the  said  defendant  did,  on  &c.,  subscribe  the  said  deed- 
poll  for  the  sum  of  5002.,  which  was  then  and  there  subscribed  and 
placed  by  the  said  defendant  opposite  to  his  seal  and  name  ;  that, 
after  the  making  of  the  said  deed-poll,  a  general  committee  was 
appointed  in  pursuance  of  the  said  deed,  and  that  the  said  committee 
did  make  default  in  requiring  the  shareholders,  and,  amongst  others, 
the  defendant,  to  make  any  payment  in  respect  of  their  ^respective 
shares,  except  to  an  amount  after  the  rate  of  201.  per  cent,  upon 
each  of  the  said  shares,  within  the  space  of  four  years  from  the 
date  of  the  said  deed;  that  thereupon  the  plaintiffs,  after  the 
expiration  of  the  said  four  years,  and  a  reasonable  time  before  the 
day  *of  payment  thereinafter  next  mentioned,  to  wit,  on  &c.,  did  [  *150  ] 
give  notice  and  require  the  defendant  to  pay,  on  &c.,  to  William 
Chapman,  Esq.,  at  &;c.,  the  sum  of  1502.,  for  and  in  respect  of  his 
said  shares,  being  a  call  after  the  rate  of  802.  per  cent,  upon  his 
said  shares,  to  be  applied  for  the  purposes  mentioned  in  the  said 
deed,  or  some  of  them.  Breach,  the  non-payment  thereof  at  the 
time  and  place  mentioned  in  the  notice,  or  at  any  time  since,  to  the 
said  W.  Chapman,  or  to  the  plaintiffs,  or  any  person  on  their 
behalf. 

The  defendant  pleaded  non  est  factum,  and  several  special  pleas. 

The  Court  was  to  be  at  liberty  {intei-  alia)  to  refer  to  the  deed-poll 
and  the  articles  of  agreement. 

It  was  proved  that  certain  alterations  had  been  made  in  the  deed 
prior  to  its  execution,  for  the  purpose  of  giving  the  corporation  some 
control  in  the  execution  of  the  contract,  and  to  facilitate  the  per- 
formance of  the  articles  of  agreement.  The  case  for  the  plaintiffs 
having  been  closed,  a  verdict  was  taken  for  them,  by  consent,  upon 
all  the  issues,  damages  1502.,  subject  to  the  following,  amongst 
other,  objections  on  the  part  of  the  defendant:  That,  as  to  the 
first  issue,  there  was  a  material  variance  between  the  deed-poll  set 
out  in  tlie  declaration,  and  the  instrument  offered  in  proof ;  and. 
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SoBSBis      secondly,  that  the  plaintiffs  coald  not  sustain  the  present  action  on 

Pabk.  the  deed  offered  in  proof,  without 'joining  other  parties  as  plaintiffs. 
If  the  Court  should  be  of  opinion,  under  these  circumstances,  that 
the  verdict  ought  to  have  been  for  the  defendant  upon  the  first  or 
other  issues,  the  verdict  upon  such  issues  or  issue  was  to  be  set 
aside,  and  a  verdict  entered  for  the  defendant ;  but  otherwise  the 
present  verdict  was  to  stand. 

The  deed-poll  to  which  reference  is  made  in  the  case  commenced 
as  follows :  We  whose  hands  and  seals  are  hereunto  subscribed  and 

[  *i5i  ]  set,  for  ourselves  severally  and  ^respectively,  and  for  our  respective 
heirs,  executors,  and  administrators,  do  hereby  severally  covenant, 
promise,  and  agree  to  and  with  each  other,  and  the  executors, 
administrators  and  assigns  of  each  other  respectively,  and  to  and 
with  Benjamin  Sorsbie,  George  Shadforth,  and  William  Smith, 
(the  plaintiffs),  their  executors  and  administrators,  in  manner 
following,  that  is  to  say :  To  advance  and  pay  the  several  sums 
of  money  respectively  subscribed  and  placed  by  us  opposite  to  or 
against  our  respective  seals  and  names  hereunder  written,  for  the 
purpose  of  purchasing  and  pulling  down  and  removing  the  houses, 
shops,  &c. ;  and  also  for  the  purpose  (if  the  general  committee  for 
the  time  being  appointed  by  the  subscribers  hereunto  or  the  major 
part  of  them  assembled  at  any  meeting  shall  deem  it  expedient)  of 
obtaining  or  endeavouring  to  obtain  an  Act  or  Acts  of  Parliament 
for  authorizing  the  purposes  aforesaid ;  and  also  to  complete  the 
corn-exchange  and  corn-market  and  other  buildings  and  improve- 
ments comprised  and  described  in  such  plan  and  specification  as 
aforesaid  within  the  space  of  four  years ;  and  also  to  make  such 
payments  for  and  in  respect  of  our  several  and  respective  shares 
hereinafter  mentioned  to  such  person  and  persons,  and  at  such  times, 
and  in  such  proportions  as  shall  be  deemed  expedient  and  required 
by  such  committee  as  aforesaid  for  all  or  any  of  the  purposes  afore- 
said. And  in  case  of  the  default  of  such  committee  to  require  such 
payments  within  the  space  of  four  years  next  ensuing,  then  unto 
such  person  and  persons,  and  at  such  times,  and  in  such  propor- 
tions as  shall  be  required  by  the  said  B.  Sorsbie,  G.  Shadforth,  and 
W.  Smith,  or  the  survivor  of  them,  or  the  executors  of  such  sur- 
vivor ;  and  then  the  said  monies  shall  be  applied  for  the  purposes 
aforesaid  or  some  of  them  in  such  manner  as  the  mayor,  aldermen, 
and  common  council  of  the  said  town  of  Newcastle-upon-Tyne  for 
the  time  being,  or  the  major  part  of  them,  shall  direct.     And  it 

[  *152  ]       was  further  mutually  ^understood  and  agreed  by  and  between  them 
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respectively,  that  each  of  them  subscribing  the  sum  of  601.  for  the  Sobbbie 
purposes  aforesaid  should  have  and  be  entitled  to  one  share  of  and  pabk. 
in  the  said  intended  exchange,  market-houses,  shops,  and  premises, 
and  the  benefit  and  advantage  resulting  therefrom,  (the  whole  shares 
thereof  not  exceeding  nine  hundred),  in  respect  of  each  sum  of  501. 
so  subscribed,  and  so  in  proportion  for  as  many  sums  of  501.  as 
they  should  respectively  subscribe  for.  And  that  such  subscriber 
should  only  be  answerable  or  responsible  to  the  amount  of  the 
share  or  shares  placed  by  him  opposite  to  his  name  as  aforesaid, 
and  not  to  any  greater  amount,  for  or  in  respect  of  any  of  the 
purposes  aforesaid. 

Stephen  Temple,  for  the  plaintiffs  : 

The  question  is,  whether  the  plaintiffs  are  entitled  to  sue  alone 
upon  this  covenant,  or  whether  the  other  subscribers  ought  to  have 
been  joined  with  them.  The  defendant  contends,  that,  this  being 
a  covenant  with  the  subscribers  and  the  plaintiffs,  the  subscribers 
ought  to  be  joined.  The  rule  is,  that  where  the  interests  are 
several,  although  the  covenant  is  joint  in  its  form,  the  parties 
may  sue  separately.  In  the  notes  to  Eccleston  v.  Clipsham  (i),  it  is 
said,  ''  So,  though  a  man  covenant  with  two  or  more  jointly,  yet,  if 
the  interest  and  cause  of  action  of  the  covenantees  be  several  and 
not  joint,  the  covenant  shall  be  taken  to  be  several,  and  each  of  the 
covenantees  may  bring  an  action  for  his  particular  damage,  notwith- 
standing the  words  of  the  covenant  are  joint;  "  for  which  is  cited 
Windham' 9  case  (2). 

(Pabke,  B.  :  I  think  there  ought  to  be  some  words  capable  of  that 
construction.  When  the  words  are  ambiguous,  then  they  may  be 
construed  according  to  the  interest.) 

In  Mr.  Preston's  edition  of  Shep.  Touch.  166,  some  important 
observations  are  made  on  this  subject.  Mr.  Preston  says,  *''  On  [  *153  ] 
the  subject  of  joint  and  several  covenants,  that  eminent  lawyer, 
Sir  YiCART  GiBBs,  assumed  that  covenants  must  necessarily  be  joint 
or  several,  according  to  the  interest.  The  language  was, '  Wherever 
the  interest  of  parties  is  separate,  the  action  may  be  several,  not- 
withstanding the  terms  of  the  covenant  on  which  it  is  founded 
may  be  joint ;  and  where  the  interest  is  joint,  the  action  must  be 
joint,  although  the  covenant,  in  language,  purports  to  be  joint  and 

(1)  1  Wms.  Saund.,  p.  1.  (2)  6  Co.  Eep.  7. 
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SoBSBiK      several : '  James  v.  Eviei-y  (i).    With  great  deference,  however,  the 
Pabk.        correct  rule  is,  that,  by  express  words,  clearly  indicative  of  the 
intention,  a  covenant  may  be  joint,  or  joint  and  several  to,  or  with, 
the  covenantors  or  covenantees,  notwithstanding  the  interests  are 
several:  Salk.  898;  2  Boll.  Abr.  419.     So  they  may  be  several, 
although  the  interests  are  joint :  Williams's  note  to  1  Sannd.  154, 
155.     But  the  implication  or  construction  of  law,  when  the  words 
are  ambiguous,  or  are  left  to  the  interpretation  of  law,  will  be,  that 
the  words  have  an  import  corresponding  to  the  interest,  so  as  to  be 
joint  when  the  interest  is  joint,  and  several  when  the  interest  is 
several ;  notwithstanding  language  which,  under  different  circum- 
stances, would  give  to  the  covenant  a  different  effect."     The  cases 
cited  by  Mr.  Preston,  however,  do  not  support  him  in  the  qualifica- 
tion he  would  introduce  into  the  rule  laid  down  in  James  v.  Emery, 
In  Slingshy's  case  (2),  where  the  covenant  was  held  to  be  joint,  the 
words  were  cum  quolibet  et  qualibet  eorum :  which  shows  that,  in 
construing  a  covenant,  the  interest  of  the  parties  is  rather  to  be 
regarded  than  the  precise  language  of  the  deed.     In    Windham's 
case,  the  Court  construed  the  words  of   the  lease  distributivel}*, 
reddendo  singula  singulis,  and  it  is  there  said,   that    ''  the  joint 
words  of    the  parties  shall   be  taken  respective  and   severally. 
1.  Sometimes  in  respect  of  the  several  interests  of  the  grantors;" 
of  which  instances  are  given.     ^'2.  Sometimes  in  respect  of  the 
[  *154  ]       ^several  interests  of  the  grantees,  &c.     One  joint  covenant  shall  be 
taken  several  in  respect  of  the  several  interests  of  the  covenantees." 
In  all  cases  where  the  words  are  joint,  if  the  interest  be  several,  the 
covenant  must  be  taken  to  be  several. 

(Parke,  B.  :  The  words  are  to  be  construed  to  be  several,  if  they 
are  capable  of  it,  and  the  interest  be  several ;  but  if  the  words  are 
joint,  they  cannot  be  so  construed.  That  is  what  Mr.  Preston 
means — where  the  words  are  expressly  joint,  the  interest  being 
several  cannot  control  them.  I  think  you  will  find  no  case  that 
goes  so  far  as  to  say  that  the  deed  can  be  construed  according  to 
the  interest,  where  the  words  are  unambiguous,  and  not  capable  of 
more  than  one  meaning.) 

Here,  if  the  whole  context  of  the  deed  be  considered,  the  words  are 
not  unambiguous,  and  there  appears  to  be  a  different  interest 
between    the   subscribers   and   the    plaintiffs:    for   although,   as 

(1)  19  R.  E.  506  {5  Price,  533).  (2)  5  Co.  Eep.  18  a. 
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respects  the  first  four  years,  the  covenant  of  the  defendant  is  Sobsbie 
made  jointly  with  the  other  subscribers,  yet,  after  that  time,  (and  park. 
the  action  is  for  a  breach  of  the  covenant  after  the  expiration  of 
the  four  years),  the  covenant  is  with  the  plaintiffs  alone.  During 
the  first  four  years  everything  is  to  be  managed  by  the  committee 
of  subscribers ;  but  after  the  four  years  the  committee  have  nothing 
to  do  with  it,  but  the  money  is  to  be  paid  to  such  persons  as  shall 
be  required  by  the  plaintiffs :  after  that  period  the  interest  of  the 
subscribers  terminates.  As,  therefore,  the  plaintiffs,  after  the 
expiration  of  the  four  years,  have  an  interest  distinct  from  that 
of  the  other  subscribers,  the  action  is  properly  brought  by  them 
without  joining  the  other  covenantees.  Effect  cannot  be  given  to 
the  deed-poll,  without  construing  the  interest  to  be  several.  The 
ground  on  which  a  separate  action  cannot  be  brought  when  the 
interest  is  joint  is,  that  several  actions  might  be  brought  for  one  and 
the  same  thing. 

(Lord  Abinoer,  G.  B.  :  Had  not  each  individual  shareholder  a 
joint  interest  in  the  speculation  during  the  whole  period  ?) 

It  may  or  may  not  be  that  the  subscribers  may  "^have  an  interest  [  *155  ] 
to  the  end  and  completion  of  the  contract.  Unless  it  necessarily 
follows  that  all  the  subscribers  have  an  interest  in  carrying  it  into 
effect,  the  corporation  should  do  so.  In  Withers  v.  Bircfiam  (i), 
where,  by  deed  reciting  the  previous  grant  of  two  distinct  annuities 
to  A.  and  B.  during  the  life  of  the  grantors  and  the  survivor,  it 
was  witnessed  that  G.  covenanted  with  A.  and  B.,  and  their  execu- 
tors, to  pay  the  annuities,  or  either  of  them,  when  the  grantors 
should  make  default  in  payment,  and  A.  died ;  it  was  held,  that, 
the  interest  in  the  annuities  being  several,  the  covenant  was  also 
several,  and  that  the  annuity  granted  to  A.  being  in  arrear,  his 
executor  might  maintain  an  action  against  G.  There  the  Gourt 
recognizes  the  rule  established  by  the  authorities  cited  in  the  note 
to  Eecleston  v.  Clipsham,  as  being,  ''  that  wherever  the  interest  of 
the  covenantees  is  joint,  although  the  covenant  be  in  terms  joint  and 
several,  the  action  follows  the  nature  of  the  interest,  and  must  be 
brought  in  the  name  of  all  the  covenantees ;  but,  where  the  interest 
of  the  covenantees  is  several,  they  may  maintain  separate  actions, 
although  the  language  of  the  covenant  be  joint."  It  is  admitted 
that  that  case  does  not  carry  the  law  farther,  but  it  shows  that  the 

(1)  27  E.  E.  350  (3  B.  &  0.  255). 
B.B, — ^VOL.  Lxvn.  19 
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soRSBiE      only  question  is  whether  the  interest  is  several  or  joint ;  and  this 
-    Pabk.       iiiay  well  bear  the  construction  of  a  separate  covenant. 

(BoLFE,  B. :  The  only  ground  for  contending  so  is  the  difficulty  of 
suing  by  all  jointly. 

Parke,  B.  :  Would  not  that  difficulty  exist  during  the  first  four 
years  also?  Gould  the  shareholders  sue  without  the  plaintiffs 
during  the  first  four  years?) 

The  deed  leaves  the  whole  interest  and  management  to  the  sub- 
scribers for  the  period  of  four  years,  which  was  thought  to  be  a 
reasonable  time  for  the  contract  to  be  completed.  It  is  not  necessary 
[  *166  ]  for  the  plaintiffs  to  make  out,  that,  at  the  end  of  *the  four  years,  all 
the  subscribers  have  ceased  to  have  an  interest ;  it  is  sufficient  to 
show  that  they  may  have  ceased.  The  intention  was,  that  the 
plaintiffs  should  be  the  persons  to  sue  at  the  expiration  of  that 
period. 

KeUy,  contra  : 

The  plaintiffs  cannot  be  allowed  to  sue  alone  without  subverting 
all  the  principles  which  have  been  established  by  a  long  course  of 
decided  cases.  This  is,  in  its  very  terms,  a  joint  covenant,  without 
any  words  of  severalty,  or  from  which  a  severance  can  be  implied. 
The  defendant  covenants  with  the  other  subscribers  and  with  the 
plaintiffs  ;  he  does  not  covenant  with  each  of  them.  Then,  upon 
all  the  authorities  and  principles  which  have  been  relied  on  by  the 
plaintiffs,  how  does  the  question  of  interest  arise  ?  In  Withers  v. 
Bircham,  there  were  clearly  words  of  severalty.  Besides,  here,  if 
it  be  necessary  to  consider  the  question  of  interest,  the  shareholders 
had  just  as  much  an  interest  as  in  any  covenant  to  be  performed 
within  the  four  years.     (He  was  then  stopped  by  the  Goubt.) 

LoBD  Abinoeb,  G.  B.  : 

When  this  case  was  before  us  on  a  former  occasion  (i),  we  were 
anxious  to  have  the  whole  deed  before  us,  that  we  might  find  out 
of  the  four  corners  of  it,  if  possible,  some  distinct  appearance  of  a 
several  interest,  which  might  authorize  the  construction  Mr.  TetnpU 
contends  for,  and  therefore  we  desired  it  might  be  produced  before 
us  in  such  a  form  as  to  raise  the  argument  properly  upon  the  deed. 
It  is  now  before  us,  and  it  seems  to  me  that  no  part  of  it  points 

(1)  In  Trinity  Term,  1843. 
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oat  the  certainty,  or  even  the  probability,  of  a  several  interest  in  Sorsbie 
the  parties.  I  think  the  rule  is  plain  and  certain,  and  requires  no  pabk. 
authority;  it  is  correctly  stated  by  Mr.  Preston  in  the  *pa8sage  in  [  •is?  ] 
Shep.  Touch.,  which  Mr,  Temple  has  cited.  Where  the  words  of 
a  covenant  are  in  their  nature  ambiguous,  so  that  they  may  be 
construed  either  way,  then  the  deed  in  which  they  are  inserted 
supplies  the  mode  of  their  construction.  If  it  exhibit  a  several 
interest  in  the  parties,  you  may  construe  it  as  a  several  covenant, 
and  vice  versa.  But  there  is  no  rule  to  say  that  words  which  are 
expressly  a  joint  covenant  by  (i)  several  persons  shall  be  construed 
as  a  several  covenant,  unless  there  is  something  to  lead  to  that 
construction.  Where  there  are  several  parties,  if  the  interest  is 
joint,  the  covenant  is  construed  as  a  joint  covenant.  If  a  party 
covenants  with  A.  and  B.  to  do  something  for  B.,  and  the  words 
themselves  are  otherwise  free  from  ambiguity,  it  must  be  a  joint 
covenant.  In  the  case  of  Withers  v.  Bircham  (2),  the  very  word 
**  either  "  introduced  an  ambiguity ;  because  it  could  not  have  been 
meant  as  a  covenant  that  the  parties  were  both  to  do  that  which 
might  be  done  by  one  only ;  the  words  were  **  or  either  of  them," 
and  that  might  be  a  sufficient  reason  in  that  case  why  the  covenant 
was  held  to  be  several,  because  the  interest  was  several.  But  I 
am  sorry  to  say  we  see  no  ground  upon  this  deed,  or  any  part  of 
it,  to  justify  such  an  interpretation.  The  covenant  is  clearly  a 
joint  covenant ;  but,  even  if  it  were  ambiguous,  there  is  nothing  in 
the  whole  of  the  deed  to  show  that  there  is  such  a  several  interest 
as  to  justify  us  in  construmg  it  otherwise.  I  am  afraid,  therefore, 
there  must  be  judgment  for  the  defendant  upon  that  issue. 

Pabke,  B.  : 

I  concur  with  my  Lord  in  the  view  he  has  taken  of  this  case, 
although,  when  the  case  was  before  the  Court  upon  the  first  argu- 
ment, I  had  some  little  doubt  about  it,  and  was  desirous  of  seeing 
whether  any  light  could  be  thrown  upon  it  by  having  the  whole 
deed  stated  *upon  the  face  of  the  record,  so  that  we  might  give  [  •158  ] 
judgment  upon  it,  or  the  parties,  instead  of  amending,  might  have 
gone  down  to  trial,  and  raised  the  same  question  upon  the  plea 
of  nan  est  factum.  I  think  the  correct  rule  is  laid  down  by 
GiBBS,  Ch.  J.,  in  the  case  of  Jaines  v.  Emery,  with  the  qualification 
stated  by  Mr.  Preston,  in  the  note  in  Sheppard's  Touchstone,  166. 

(1)  8ic  but  semhU,  for  "by"  read  (2)  27  E.  E.  360  (3  B.  &  C.  254). 

•*with."— J.G.P. 

19—2 
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[r-r. 


SOBBBTE 

Pabk. 


[  *159  ] 


That  rule  is,  that  a  covenant  will  be  construed  to  be  joint  or  several 
according  to  the  interest  of  the  parties  appearing  upon  the  face  of 
the  deed,  if  the  words  are  capable  of  thai  construction  ;  not  that  it 
will  be  construed  to  be  several  by  reason  of  several  interests,  if  it 
be  expressly  joint.  Suppose  there  were  a  covenant  with  A.  and  B. 
jointly,  that  a  certain  thing  should  be  done  by  the  covenantor; 
both  of  those  persons  must  sue.  But  where  it  appears  upon  the 
face  of  the  deed  that  A.  and  B.  have  several  interests,  they  must 
sue  separately ;  for  though  the  words  be  prima  facie  joint,  they  will 
be  construed  to  be  several,  if  the  interest  of  either  party  appearing 
upon  the  face  of  the  deed  shall  require  that  construction.  That  I 
take  to  be  the  true  rule ;  and  therefore,  taking  the  law  to  be  as  I 
have  stated  it,  with  the  qualification  annexed  to  it  in  the  note  of 
Mr.  Preston,  the  question  is,  whether  there  is  any  interest  appearing 
on  the  deed  to  require  us  to  construe  what  is  prima  fade  a  covenant 
with  all  the  other  subscribers  and  with  the  three  plainti£fs,  jointly, 
to  be  a  covenant  with  the  plaintiffs  only,  which  is  stated  to  be  its 
legal  effect  in  the  declaration.  Now,  I  cannot  collect  that  they  had 
a  separate  interest  from  all  the  other  subscribers,  either  during  the 
first  four  years  or  during  the  last  year,  because  during  the  last 
year  the  subscribers  had  such  an  interest  as  to  require  the  other 
subscribers  to  pay  towards  carrying  into  effect  the  purposes  of  the 
deed.  Therefore,  the  terms  of  this  instrument  being  a  contract 
prima  facie  with  the  plaintiffs  and  the  other  subscribers  jointly, 
there  appears  to  me  to  be  no  expression  of  interest  in  the  deed  to 
enable  us  to  construe  ^its  terms  otherwise;  and,  consequently, 
they  ought  all  to  have  sued  jointly. 


Gurnet,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  defendant. 


1848. 
Aov.  16. 

Exeh.  of 
Pleas. 

[169  J 


CKIPPS  AND  Others  v.  WILLIAM  DAVIS. 

(12  Meeson  &  Welsby,  169—170 ;  S.  0.  18  L.  J.  Ex.  217.) 

T.  L.  being  the  holder  for  yalue  of  certain  promissory  notes  made  by  the 
defendant,  and  being  indebted  to  the  defendant  and  J.  D.,  as  executors,  in 
a  greater  amount,  it  was  agreed  between  tbem  that  the  amount  of  the 
notes  should  be  set  off  against  and  satisfied  by  the  same  amount  of  T.  L.'8 
debt.  On  that  occasion  the  defendant  gave  to  T.  L.  a  paper,  in  which  the 
amounts  of  the  several  notes,  and  the  interest  thereon,  were  enumerated, 
at  the  foot  of  which  the  defendant  wrote  as  follows:  "8th  June,  1842. 
Approved  due  to  T.  L.— W.  Davis."    T.  L.  retained  possessioii  of  the 
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notes,  and  afterwards  indorsed  them  to  the  plaintiffs  for  value.    In  an        Gripps 
action  by  the  plaintiffs,  as  indorsees,  against  the  defendant,  as  the  maker  «• 

of  these  notes:  Held,  that  the  paper  so  signed  by  the  defendant  was  not        Travis, 
such  an  acknowledgment  in  writing  as  to  defeat  a  plea  of  the  Statute  of 
Ldmitations,  inasmuch  as,  coupling  it  with  the  evidence,  no  promise  to  pay 
the  debt  could  be  inferred  from  it. 

Quasre,  whether  a  promise  in  writing,  given  by  the  maker  of  a  pro- 
missory note  to  the  payee,  can  be  made  available  to  defeat  the  Statute  of 
liimitations,  in  an  action  by  a  subsequent  party  to  the  note. 

Assumpsit.  The  declaration  contained  thirteen  counts  on 
promissory  notes  made  by  the  defendant,  payable  to  Thomas 
Lediard  or  his  order,  and  indorsed  by  him  to  the  plaintiffs.  The 
note  mentioned  in  the  second  count  was  payable  at  three  months' 
date ;  all  the  others  were  payable  on  demand.  The  notes  declared 
on  in  the  first  ten  counts  *bore  date  beyond  six  years;  the  other  [*160] 
three  were  within  the  six  years.  There  was  also  a  count  on  an 
account  stated. 

The  defendant  pleaded,  as  to  all  the  counts  on  the  promissory 
notes,  first,  that  he  did  not  make  them;  and,  secondly,  that 
Lediard  did  not  indorse  them  to  the  plaintiffs ;  thirdly,  he  pleaded 
to  the  first  ten  counts  the  Statute  of  Limitations  (i).     *     * 

Issues  thereon. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  sittings  at 
Guildhall  after  Trinity  Term,  it  appeared  that  the  notes  in  question  [  162  ] 
were  given  by  the  defendant  to  Lediard,  who  was  his  attorney,  to 
secure  advances  of  cash  made  by  him  from  time  to  time  to  the 
defendant,  and  were  discounted  *by  Lediard  with  the  plaintiffs, 
who  were  bankers  in  Cirencester.  Lediard  had  also  been  the 
attorney  and  confidential  adviser  of  the  defendant's  late  father,  C  *^^^  J 
William  Davis,  who  had  been  in  the  habit  of  making  deposits  and 
advances  to  him  on  his  personal  security  or  on  mortgage ;  and  at 
the  time  of  William  Davis's  death,  Lediard  was  indebted  to  him  to 
the  amount  of  nearly  8,0002.  For  the  purpose  of  taking  the  case 
out  of  the  Statute  of  Limitations,  the  plaintiffs  put  in  evidence  a 
paper  signed  by  the  defendant,  dated  8th  June,  1842,  being  an 
account  settled  between  him  and  Lediard,  of  the  principal  money 
advanced  on  the  several  promissory  notes  on  which  this  action  was 
brought,  (except  that  mentioned  in  the  fourth  count),  and  interest 
thereon  to  the  19th  April,  1842 ;  at  the  foot  of  which  was  written 
by  the  defendant — ^'8th  June,  1842.  Approved  due  to  Thomas 
Lediard — ^William  Davis."     It  was  contended  for  the  defendant, 

(1)  The  fourth  count  and  the  argu-  omitted  as  being  no  longer  of  practical 
uients    and   judgment    thereon    are      utility. — J.  G.  P. 
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Cbipps       that  this  was  not  a  safficient  acknowledgment  within  the  9  Geo.  lY. 

Davis.  c.  14,  to  take  the  case  ont  of  the  statute.  The  Lobd  Ghisf  Bason 
reserved  the  point ;  *  *  and  under  his  Lordship's  direction,  the 
verdict  was  entered  for  the  defendant,  on  the  issue  arising  upon  the 
Statute  of  Limitations,  as  to  the  first  ten  counts  of  the  declaration, 
the  notes  mentioned  in  which  were  of  more  than  six  years'  date, 
with  liberty  to  the  plaintiffs  to  move  to  enter  the  verdict  thereon 
for  them,  if  the  Court  should  be  of  opinion  that  the  above-men- 
tioned paper  was  a  sufficient  acknowledgment  to  satisfy  the  Statute 
of  Limitations.  On  all  the  other  issues  a  verdict  was  taken  for 
the  plaintiffs. 
Early  in  this  Term,  Erie  obtained  a  rule  nm  accordingly.  *   *    * 

[  164  ]  Jeiris  and  Hoggins  now  showed  cause : 

[  165  ]  *    *    The  other  question  which  arises  in  this  case  is,  whether 

a  written  memorandum,  whereby  the  maker  of  a  promissory  note 
admits  the  amount  to  be  due  to  the  payee,  can  enure  to  the  benefit 
of  his  indorsee :  and  that  depends  upon  the  question,  what  is  the 
operation  and  effect  of  such  an  acknowledgment  on  the  Statute  of 
Limitations  ?  If  it  be  merely  to  show  that  the  debt  is  not  paid,  any 
such  document  is  sufficient  to  prevent  the  operation  of  the  statute 
altogether ;  if  it  be  to  create  a  new  promise,  founded  on  the  bygone 
consideration,  according  to  the  case  of  Tanner  v.  Smart  (i),  then  it 
is  submitted  that  it  can  enure  only  to  the  benefit  of  the  party  to 
whom  it  was  made,  and  cannot  be  made  available  by  a  subsequent 
indorsee. 

(Pabeb,  B.  :  Here  the  promise  was  made  to  Lediard,  after  the 
notes  were  due,  he  being  then  the  holder ;  afterwards  he  transfers 
them  to  the  plaintiff.  That  promise  created  a  new  debt  to  the 
holder,  to  whom  it  was  made :  then  the  question  is,  whether  that 
promise  does  not  so  attach  itself  to  the  debt  upon  the  notes,  as  that 
it  is  transferred  to  the  indorsee.) 

Not  unless  it  can  be  said  to  revive  the  old  debt.  If  the  promisee 
[  *166  ]  sues  himself,  he  must  sue  on  the  new  promise,  according  *to 
Tanner  v.  Smart;  if  he  afterwards  transfers  the  note,  the  transferee 
cannot  sue,  because  the  original  promise  which  arose  on  the  note, 
and  which  was  a  negotiable  promise,  is  barred  by  the  statute.  In 
Mount  Stephen  v.  Brooke,  an  acknowledgment  by  the  defendants, 

(1)  30  R.  E.  461  (6  B.  &  0.  603  ;  9  Dowl.  &  Ey.  649). 
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who  were  acceptors  of  certain  bills  of  exchange,  in  a  deed  between  Cbipps 
them  and  the  drawer,  of  the  existence  of  the  debt  to  the  drawer,  davib. 
was  held  to  be  sufficient  to  take  the  case  out  of  the  statute,  in  an 
action  by  subsequent  indorsees ;  but  that  case  was  decided  on  the 
principle  which  was  denied  to  be  law  in  Tanner  y.  Smart,  that  the 
effect  of  an  acknowledgment  was  to  defeat  the  statute,  merely  by 
showing  tbat  the  debt  remained  unpaid.  The  acknowledgment 
must  support  the  promise  in  the  declaration  ;  if  it  does  not,  though 
it  may  show  clearly  that  the  debt  has  never  been  paid,  the  plaintiff 
must  fail.  Now,  how  can  a  promise  to  A.,  which  may  be  in  con- 
sideration of  a  counter  claim  of  his,  attach  to  and  follow  an 
instrument  in  the  nature  of  a  mercantile  security,  for  the  benefit 
of  another  person  ?  It  is  a  personal  promise  to  him — ^a  mere  chose 
in  action,  not  transferable.  And  it  is  not  for  the  convenience  or 
security  of  mercantile  transactions  that  overdue  bills  and  notes 
should  be  thus  revived.  It  is  a  new  and  distinct  promise  to  the 
party  to  whom  it  is  made,  and  this  plaintiff  can  no  more  sue  upon 
it,  than  an  executor  upon  a  promise  made  to  his  testator. 

(Alderson,  B.  :  There  is  the  further  objection,  that  this  evidence 
does  not  prove  a  new  contract  to  pay  anything  in  future,  but  only 
the  performance  of  an  old  contract. 

Pabke,  B.  :  Fart-payment  implies  a  promise  to  pay  the  remainder 
of  the  debt ;  but  when  you  pay  the  whole  debt,  what  promise  to 
pay  is  there?  In  Oale  v.  Capem  the  form  of  the  pleadings  admitted 
a  set-off  to  be  due  to  the  defendant,  unless  it  was  gone  by  lapse  of 
time ;  the  present  question,  therefore,  did  not  directly  arise.) 

Robinson  (with  whom  was  Erie),  contra  : 

*     *    With  respect  to  the  other  point,  the  only  question  raised       [  167 1 
at  the  trial  was,  whether  the  acknowledgment  to  Lediard   sup- 
ported the  allegation  in  the  declaration,  of  a   promise  to  the 
plaintiff. 

(Parke,  B.  :  The  question  is,  whether  from  such  a  transaction 
you  can  infer  any  promise  to  pay.) 

The  law  as  laid  down  in  Tanner  v.  Smart  is  not  disputed  ;  no  doubt 
the  acknowledgment  relied  on  must  be  one  which  is  not  incon- 
sistent with  the  promise  alleged  in  the  declaration. 

(Parke,  B.  :  It  must  be  a  promise  to  pay,  or  an  acknowledgment 
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Cbtpfb       from  which  a  promise  is  to  be  inferred,  and  that  must  support  the 
Di!via       promise  laid  in  the  declaration.) 

[  •168  ]  In  Tanner  v.  Smart  the  promise  was  only  conditional,  and  ♦there- 
fore did  not  support  the  allegation  of  an  absolute  promise.  The 
cases  of  Pittam  v.  Foster  {i),  Atkins  v.  Tredgold{2),  and  Sarell  ▼. 
Wine  (3),  rest  on  the  same  principle.  But  where  the  acknowledg- 
ment is  general  and  unqualified,  and  there  are  persons  in  existence 
capable  of  taking  advantage  of  it,  the  statute  applies.  Lord 
Tentbrden  says,  in  Tanner  v.  Smati;  (4),  ''  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general  promise 
may  and  ought  to  be  implied."  Fearn  v.  Lewis  (6)  and  RoutUdgex. 
Ramsay  (6)  are  authorities  to  the  same  effect.  The  stat.  9  &eo.  lY. 
c.  14,  makes  no  difference  in  the  law,  except  in  requiring  that  it 
shall  be  by  written  evidence  alone  that  the  operation  of  the  Statute 
of  Limitations  shall  be  defeated.  But  what  is  the  promise  of  which 
this  writing  is  evidence  ?  A  promise  to  pay  according  to  the  tenor 
and  effect  of  the  promissory  notes  ;  that  is,  to  Lediard  or  his  order. 
In  Gibbons  v.  M'Casland  (7),  the  defendant,  having  entered  into  a 
written  guarantie,  and  become  liable  on  it  at  a  period  of  more  than 
six  years  before  the  commencement  of  the  suit,  verbally  promised, 
within  six  years,  "that  the  matter  should  be  arranged;"  and  it 
was  held  that,  the  Statute  ol  Frauds  having  been  once  satisfied  by 
the  original  promise  in  writing,  it  was  not  necessary,  in  order  to 
take  the  case  out  of  the  Statute  of  Limitations,  that  the  latter 
promise  should  also  be  in  writing.  Batley,  J.,  there  says,  "  The 
defendant's  liability  is  fixed  by  the  original  promise  in  writing,  and 
the  acknowledgment  within  six  years  is  only  to  show  that  that 
liability  has  not  been  discharged."  The  promise,  though  a  new 
one,  is  a  promise  to  the  same  tenor  and  effect  as  the  old  one.  The 
argument  on  the  other  side  is  founded  on  the  fallacy  of  supposing 

[  *169  ]  that  there  *must  be  an  express  promise  made  to  the  indorsee :  but 
that  is  never  so ;  he  always  relies  upon  the  promise  made  to  his 
principal,  the  payee,  from  which  the  law  implies  a  promise  to  pay 
the  indorsee.  The  promise  is  a  mere  inference  of  law,  and  so  not 
traversable  :  Griffith  v.  Roxbrqugh  (8),  Stericker  v.  Barker  (9).    The 

(1)  25  R.  E.  385  (1  B.  &  C.  248;  2      &  P.  1). 

Dowl.  &  By.  363).  (6)  47  B.  E.  668  (8  Ad.  &  El.  221  ; 

(2)  26  R.  E.  254  (2  B.  &  C.  23  ;  3  3  Nev.  &  P.  319). 
Dowl.  &  Ey.  200).  (7)  1  B.  &  Aid.  690. 

(3)  2  East,  409.  (8)  2  M.  &  W.  734. 

(4)  30  R.  B.  466  (6  B.  &  C.  609).  (9)  9  M.  &  W.  321. 

(5)  31  R.  R.  434  (6  Bing.  349 ;  4  Moo. 
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cause  of  action  here  is,  that  the  plaintiffs  are  the  holders  of  certain  cbipps 
promissory  notes,  payable  to  Lediard  or  his  order,  which  the  davib. 
defendant  within  six  years  has  acknowledged  to  be  unpaid.  That 
acknowledgment  shows  that  a  cause  of  action  then  existed  some- 
where ;  and  now,  within  six  years,  it  is  transferred  to  the  plaintiffs. 
In  Oale  v.  Capern(i)y  Patteson,  J.,  says,  ''If  an  acknowledgment 
was  made  within  six  years  to  the  then  holder,  does  it  not  follow, 
from  the  negotiable  nature  of  the  instrument,  that  a  subsequent 
holder  may  avail  himself  of  that  acknowledgment,  in  an  action 
upon  the  note  ?  "  In  Clarke  v.  Hooper  (2),  payment  of  interest,  by 
the  maker  of  a  note,  to  the  personal  representative  of  the  payee, 
though  acting  under  a  void  administration,  was  held  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute ;  yet  in  that 
case  there  was  no  person  at  all  to  take  the  benefit  of  the  new 
promise  at  the  time  when  it  was  made. 

(Pabke,  B.  :  The  question  here  is,  whether  the  defendant's 
evidence  does  not  so  explain  the  account,  as  that  no  promise  to  pay 
can  be  implied  from  it.) 

The  law  implies  a  promise  to  pay  from  an  unconditional  acknow- 
ledgment of  the  existence  of  the  debt.  Besides,  the  cross  debt  was 
not  due  to  the  defendant  alone,  but  to  him  and  the  other  executor 
jointly. 

(Lord  Abinger,  G.  B.  :  The  question  is,  with  what  view  he  signed 
the  paper. 

Parke,  B.  :  Prima  jade  it  satisfies  the  statute ;  but  when  the 
other  evidence  is  given,  it  shows  that  the  document  was  drawn  up 
with  a  view  to  the  debt  upon  the  notes  being  paid  in  a  ^particular       [  *170  ] 
way,  namely,  by  setting  it  off  against  so  much  of  the  debt  due 
from  Lediard.) 

The  paper  itself  has  no  reference  whatever  to  any  cross  demand  ; 
on  the  face  of  it  it  satisfies  the  statute,  and  the  defendant  has  no 
right  to  travel  out  of  it  in  order  to  limit  its  effect. 

Per  CuRUM : 

*  *  The  verdict  to  stand  for  the  defendant  upon  the  third  plea. 

RtUe  accordingly, 

(I)  1  Ad.  &  El.  104.  (2)  10  Bing.   480 ;   4   Moo.    &    Sc. 

353. 
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1843.         FOBSTER  AND  Othebs  v.  WILSON  and  Akotheb.(i). 

Aop.  17. 
(12  Meeson  &  Webby.  191—205 ;  S.  C.  13  L.  J.  Ex.  209.) 

^^^  The  defendants,  being  indebted  for  money  advanced  to  them  on  their 

banking  account  by  their  bankers,  who  subBequently  became  bankrupt, 

*■        •'  received  from  their  customers,  on  the  day  on  which  the  Bank  stopped 

payment  and  the  day  following,  but  without  notice  of  an  act  of  bank- 
ruptcy, and  before  any  docket  had  been  struck,  certain  ol.  notes  of  the 
Bulk,  payable  to  bearer  on  demand,  in  part  payment  of  antecedent  debts, 
on  the  condition  that  they  were  to  debit  themselves  with  so  much  only  as 
they  should  receive  from  the  assignees  for  such  notes.  They  also  received, 
during  the  same  period,  other  5/.  notes  of  the  Bank,  for  which  they  were  to 
pay  so  much  only  as  they  should  receive  from  the  assignees  for  such  notes. 
An  action  having  been  brought  by  the  assignees  of  the  bankrupts  against 
the  defendants  for  money  lent  by  the  bankrupts  before  their  bankruptcy : 
Held,  that  the  defendants  had  a  beneficial  interest  in  the  first-mentioned 
class  of  notes,  and  were  therefore  entitled  to  set  them  off;  but  that  they 
were  not  entitled  to  set  off  the  last-mentioned  class,  as  they  held  them 
merely  as  trustees  for  others. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  W.  8.  Batson, 
J.  Wilson,  and  J.  Langhom,  bankrupts,  to  recover  certain  monies 
amounting  to  880/.,  with  interest  from  the  7th  April,  1841,  alleged 
to  have  been  due  and  owing  by  the  defendants  to  Batson  &  Co. 
before  their  bankruptcy,  upon  a  balance  of  the  defendants'  banking 
account,  for  money  lent  and  advanced  to  the  defendants  by  the 
bankrupts  before  their  bankruptcy. 

The  defendants  pleaded  a  plea  of  set-off  and  mutual  credit,  by 
reason  of  eighty  promissory  notes  of  5L  each,  made  by  the  bank- 
rupts, payable  to  bearer  on  demand,  and  bondjide  received  by  the 
defendants,  who  became  the  bearers  of  and  gave  credit  for  the  same 
before  the  date  or  issuing  of  the  ^t,  without  notice  of  any  act  of 
bankruptcy. 

The  replication  took  issue  on  this  plea,  and  the  facts  of  the  case 
were  submitted  by  a  Judge's  order  for  the  opinion  of  this  Court  in 
the  following  case : 

Messrs.  Batson,  Wilson,  and  Langhom  carried  on  business  in 
Berwick-upon-Tweed  as  bankers  in  co-partnership  up  to  December, 
1841,  under  the  firm  of  Batson,  Berry,  and  Langhom,  and  their 
banking  establishment  was  called  the  Tweed  Bank.  The  defendants 
carried  on  the  business  of  ironmongers  in  the  same  town. 

The  bankrupts  being  in  insolvent  circumstances,  on  Saturday, 

(1)  This  case  is  valuable  for Parkb,  parte  Cleland,  L.  E.  2  Ch.  808,  812; 

B.'s   obserrations  on    the    difference  36  L.  J.,  Bk.  45;    Bailey  v.  Finch, 

between  set-off  in  bankruptcy  (see  now  L.  B.  7  Q.  B.  34;  41  L.  J.  Q.  B.  83; 

46  &  47  Vict.  c.  52,  s.  38)  and  set-off  Mercer  v.  Graves,  L.  R.  7  Q.  B.  499; 

as  a  defence  to  an  action  (see  now  41  L.  J.  Q.  B.  212. — J.  G.  P. 
K.  S.  C.  Ord.  XIX.  r.  3) ;   see  also  Ex 
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the  4th  of  December,  1841,  came  to  the  resolution  *of  stopping  Fobstbb 
payment,  and  of  not  opening  the  doors  of  the  Bank  for  business  on  wilson. 
Monday  the  6th  of  December,  1841,  but  this  was  not  known  to  the  [  *192  ] 
defendants  prior  to  the  issuing  of  the^ot  hereinafter  mentioned. 

Up  to  the  morning  of  Monday,  the  6th  of  December,  the  con- 
fidence, not  only  of  the  defendants,  but  of  the  public  generally,  in 
Messrs.  Batson  &  Co.  was  unlimited,  and  not  the  smallest  doubt 
of  their  solvency  existed.  On  that  morning,  however,  by  their 
directions,  the  outer  door  of  the  banking-house  and  the  lower  half 
shutters  of  the  banking-house  windows  at  Berwick  were  not  opened 
at  the  usual  hour,  ten  o'clock.  Both  the  defendants  were  in  the 
country  previous  to  ten  o'clock  in  the  morning  of  Monday  the  6th 
of  December,  the  usual  hour  of  opening  the  Bank :  one  of  them, 
William  Wilson,  did  not  return  to  Berwick  till  half-past  three 
o'clock  in  the  afternoon  of  that  day,  the  usual  hour  of  shutting  the 
Bank  doors  being  three  o'clock  in  the  afternoon;  the  other 
defendant,  John  Wilson,  did  not  return  to  Berwick  till  the  night 
of  Friday  the  10th  of  December.  During  their  absence  their  busi- 
ness was  carried  on  in  the  usual  manner  by  their  shopman  and 
assistants,  who,  shortly  after  eleven  o'clock  on  the  6th  of  December, 
saw  the  printed  notice  hereinafter  set  forth.  About  eleven  o'clock 
of  Monday,  the  6th  of  December,  a  handbill,  of  which  the  following 
is  a  copy,  was  printed  and  distributed  throughout  Berwick,  and  a 
copy  was  left  at  defendants'  shop,  and  seen  by  their  shopman  : 

"  Tweed  Bank.  Messrs.  Batson,  Berry,  &  Go.  beg  to  inform  the 
public,  that,  owing  to  unavoidable]  circumstances,  they  are  obliged 
to  suspend  payment.     6th  December,  1841." 

A  copy  of  this  notice  was  seen  by  the  defendant  William  Wilson, 
for  the  first  time,  on  the  same  afternoon,  about  half-past  three 
o'clock ;  but  a  shopman  of  the  said  defendant,  by  desire  of  a 
friend,  left  Berwick  on  horseback  immediately  after  the  report  was 
prevalent  that  the  Tweed  ''^Bank  had  suspended  payment,  and  met  [  *193  ] 
his  master,  the  said  defendant  William  Wilson,  about  two  o'clock 
in  the  afternoon,  near  Gbirnside,  in  Scotland,  about  nine  miles 
distant  from  Berwick,  and  informed  him  of  the  said  report,  and 
that  he  had  followed  him  at  his  friend's  desire.  No  copy  of  the 
printed  notice  was  seen  by  the  other  defendant  John  Wilson  till 
Friday  evening  the  10th  of  December.  Neither  Mr.  Batson  nor 
Mr.  Wilson  (the  bankrupts)  was  in  the  Bank  on  Monday  the  6th 
day  of  December,  but  the  upper  half  shutters  of  the  window  were 
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FoBSTEB  open,  and  the  clerks  remained  in  the  Bank.  Mr.  Langhom,  one  of 
Wilson.  ^6  bankrupts,  was  in  the  dwelling-house  attached  to  the  Bank,  and 
did  not  leave  his  bed  until  twelve  o'clock  at  noon  of  that  day.  He 
did  not  afterwards  go  into  the  Bank,  but  the  clerks  of  the  bankrupts 
were  there.  Neither  the  outer  door  of  the  banking-house  nor  the 
under  half  shutters  of  the  Bank  were  opened  as  usual ;  and  four  or 
five  creditors  of  the  bankrupts  called  at  the  Bank  during  the  day, 
to  all  of  whom  Mr.  Langhorn,  by  his  express  directions,  was  denied 
by  his  servants,  but  some  of  them  had  interviews  with  the  clerks 
of  the  bankrupts.  None  of  the  above  facts,  however,  were  known 
to  either  of  the  defendants  till  after  four  o'clock  of  the  afternoon  of 
the  8th  of  December. 

(The  case  then  contained  a  statement  of  facts  as  to  the  defendants 
having  notice  of  an  act  of  bankruptcy  having  been  committed 
before  the  date  of  the  Jiat;  but,  as  the  Court  were  of  opinion  that 
the  fact  of  such  notice  was  not  brought  home  to  the  defendants,  it 
is  omitted.) 

On  the  morning  of  the  8th  of  December,  1841,  a  docket  was 
struck  against  Messrs.  Batson  &  Co.,  and  on  the  same  afternoon  a 
fiat  was  issued,  under  which  they  were  declared  bankrupts  on  the 
11th  of  the  same  month. 

The  defendants  were  indebted  to  the  bankrupts  jointly  in  the 
sum  of  8662.  Sa.  M.  upon  the  balance  of  their  banking  account,  for 
money  advanced  to  them  at  various  times,  and  interest  thereon 
[  •194  ]  up  to  and  including  the  7th  of  December,  *1841.  The  sum  of 
5862.  Ss.  id.  has,  since  the  bankruptcy,  and  before  the  action, 
been  paid  to  the  assignees,  leaving  a  balance  of  886Z.  and  interest 
(if  the  notes  after  mentioned  are  not  a  good  set-off)  only  due  to 
them.  Against  this  balance  the  defendants  claimed  to  set  off  pro- 
missory notes  (called  Tweed  Bank  notes)  of  the  banking  firm,  pay- 
able to  bearer  on  demand,  and  received  by  the  defendants  at  the 
times  and  under  the  circumstances  hereafter  set  forth. 

(The  case  then  set  forth  nine  classes  of  notes,  but  the  first  five 
classes  were  notes  which  had  been  received  by  the  defendants  in 
bond  fide  payment  of  antecedent  debts,  and  for  goods  sold,  withoul 
notice  (as  was  ultimately  admitted)  of  an  act  of  bankruptcy  having 
been  committed,  and  consequently  all  question  as  to  them  was 
abandoned  by  the  plaintiffs'  counsel  at  the  commencement  of  the 
argument,  the  Court  having  expressed  a  strong  opinion  that  no 
notice  was  established  by  the  facts  stated  in  the  case.) 

The  sixth  class  was  that  of  five  5L  notes  of  the  Tweed  Bank 
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received  by  the  defendants  between  the  hours  of  ten  and  half-past      Fokrter 
two  of  the  6th  of  December,  1841,  from  various  customers,  in  part     wi^k. 
payment  of  antecedent  debts,  on  the  condition  that  the  defendants 
were  to  debit  themselves  with  so  much  only  as  they  should  receive 
from  the  assignees  for  such  notes. 

The  seventh  class  applied  to  five  other  BL  notes  received  by  the 
defendants  between  the  hours  of  half-past  two  of  the  6th  of  Decem- 
ber and  four  o'clock  in  the  afternoon  of  the  7th  of  December, 
in  part  payment  of  antecedent  debts,  upon  similar  conditions 
to  those  mentioned  in  the  sixth. 

The  eighth  class  was  as  to  five  other  notes  received  by  the 
defendants  between  ten  and  half-past  two  o'clock  of  the  6th  of 
December,  for  which  the  defendants  were  to  pay  so  much  only  as 
they  should  receive  from  the  assignees  for  such  last-mentioned  notes. 

And  the  ninth  applied  to  five  other  notes  received  by  ''^the  defen-       [  *195  ] 
dants  between  half-past  two  on  the  6th  of  December  and  four 
o'clock  on  the  7th  of  December,  under  the  same  circumstances  as 
the  eighth  class. 

The  plaintiffs  insist,  that  the  defendants  have  no  right  to  set  off 
any  of  such  notes,  except  those  which  were  in  their  possession 
before  ten  o'clock  on  the  morning  of  the  6th  of  December. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintifiis  are  entitled  to  recover  all  or  any  part  of  the  said  balance. 
If  the  Court  should  be  of  opinion  in  the  affirmative,  the  plaintiffs 
are  to  have  judgment  by  confession  for  such  amount  as  the  Court 
think  them  entitled  to  receive,  with  interest.  If  the  Court  should 
be  of  opinion  in  the  negative,  a  nolle  prosequi  is  to  be  entered.  The 
Court  is  to  be  at  liberty  to  draw  any  inference  which  a  jury  ought 
in  their  opinion  to  draw,  and  to  make  any  amendment  in  the 
pleadings  they  may  think  necessary. 

Watsofiy  for  the  plaintiffs : 

The  defendants  had  no  right  of  set-off  in  respect  of  any  of 
these  notes. 

(Pabkb,  B.  :  Unless  the  defendants  had  notice  of  an  act  of  bank- 
ruptcy having  been  committed,  they  had  a  clear  right  to  set  off  the 
notes  contained  in  the  first  five  classes,  which  were  notes  received 
in  bond  fide  payment  of  antecedent  debts,  and  for  goods  sold  in  the 
regular  course  of  business.) 

It  must  be  admitted  that  it  is  doubtful,  upon  the  facts  stated, 
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FoBSTEB      whether  they  had  notice  of  an   act  of  bankruptcy  having  been 
wiil'oN.      committed,  and  it  is  certainly  not  expressly  found  in  the  case. 

(Parks,  B.  :  There  can  be  no  doubt  that  the  defendants  would 
have  a  right  of  set-off,  unless  notice  be  clearly  shown.) 

Then,  as  to  those  classes  of  notes  which  depend  upon  different  cir- 
cumstances ;  the  sixth  and  seventh  classes  (which  are  substantially 
the  same)  relate  to  notes  received  by  the  defendants  in  part  pay- 
ment of  antecedent  debts,  on  the  condition  that  the  defendants 
were  to  debit  themselves  with  so  much  only  as  they  should  receive 
L  *196  ]  for  *them  from  the  assignees.  Those  notes  cannot  be  set  off,  as 
no  consideration  passed  on  receipt  of  them  from  the  defendants ; 
for  the  debts  remained  equally  due  to  them,  and  it  amounted  at  the 
utmost  to  an  agreement,  without  consideration,  to  suspend  pay- 
ment until  they  ascertained  what  they  could  obtain  from  the 
assignees.  They  were  in  fact  mere  trustees  for  the  parties  from 
whom  they  received  them.  The  right  of  set-off  depends  upon  the 
50th  section  of  the  6  Geo.  IV.  c.  16.  That  section  enacts,  "  that, 
where  there  has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between  the  bank- 
rupt and  any  other  person,  the  Commissioners  shall  state  the 
account  between  them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  committed 
by  such  bankrupt  before  the  credit  given  to,  or  the  debt  contracted 
by,  him,  and  what  shall  appear  due  on  either  side  on  the  balance 
of  such  account,  and  no  more,  shall  be  claimed  or  paid  on  either 
side  respectively,  and  every  debt  or  demand  hereby  made  prove- 
able  against  the  estate  of  the  bankrupt  may  also  be  set  off  in 
manner  aforesaid  against  such  estate."  Now,  it  is  quite  clear  that 
the  debt  set  off  must  be  bond-  fide  the  debt  of  the  party  setting  it 
off.  In  Lackington  v.  Coombe  (i),  where,  to  an  action  by  the 
assignees  of  a  bankrupt  for  the  price  of  a  phaeton,  for  which  the 
defendant  had  agreed  to  pay  ready  money,  the  defendant  pleaded  a 
set-off  in  respect  of  a  bill  of  exchange  drawn  by  one  Harland, 
accepted  by  the  bankrupt,  and  indorsed  by  Harland  to  the  defen- 
dant, to  which  the  plaintiffs  replied,  that,  after  the  bill  was  dis- 
honoured, Harland  indorsed  it  to  the  defendant  without  considera- 
tion, in  trust  that  the  defendant  should  purchase  the  phaeton  of 
the  bankrupt,  hand  it  over  to  Harland,  and  fraudulently  attempt  to 

(1)  6  Bing.  N.  0.  71 ;  8  Scott,  312. 
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set  off  the  bill  against  the  price  of  the  phaeton ;  that  replication  Forsteb 
was  *held  to  be  a  sufficient  answer  to  the  claim  of  set-oflF.  Now,  wimon. 
there  it  is  quite  clear  that  there  was  a  debt  due  from  the  defendant  [  *197  ] 
to  the  plaintiffs  for  the  phaeton,  and  that  the  defendant  could  have 
maintained  an  action  on  the  bill  of  exchange  against  the  plaintiffs. 
That  case  is  not  so  strong  as  the  present.  Here  the  notes  were 
not  delivered  as  payment  of  an  antecedent  debt,  but  on  condition 
that  the  defendants  should  debit  themselves  with  so  much  only  as 
they  should  receive  from  the  assignees,  and  the  notes  could  not  be 
carried  to  the  credit  of  the  parties  till  the  money  was  actually 
received.  It  was  a  mere  collateral  security  to  the  defendants. 
They  were  mere  agents  of  the  parties  who  delivered  the  notes  to 
them.  The  defendants'  remedy  against  the  parties  was  not  to  be 
suspended — and  they  might  have  sued  their  debtors  the  next  day 
for  the  amount  of  their  debts.  There  was  no  contract  that  the 
liability  for  the  debts  should  be  suspended  in  whole  or  in  part. 
They  were  not  the  bond  fide  holders  of  the  notes  for  the  purposes 
of  set-off,  and  there  was  no  mutual  credit  in  respect  of  them 
between  the  defendants  and  the  bankrupts.  The  case  of  Fair  v. 
M*Iver  (1)  is  precisely  in  point.  There  third  persons,  holding  the 
acceptance  of  a  trader  who  was  known  to  be  in  bad  circumstances, 
agreed  with  the  defendants,  as  a  mode  of  covering  the  amount  of 
the  bill,  that  it  should  be  indorsed  to  them,  and  that  they  should 
purchase  goods  of  the  trader,  which  were  to  be  paid  for  by  a  bill  at 
three  months'  date,  or  made  equal  to  cash  in  three  months,  (before 
which  time  the  trader's  acceptance  would  be  due),  but  without  com- 
munication to  the  trader  that  they  were  the  holders  of  his  accept- 
ance ;  and  it  was  held,  that,  the  trader  having  become  bankrupt, 
and  his  assignees  having  brought  assumpsit  to  recover  the  value  of 
the  goods  sold  and  delivered  to  the  defendants,  the  latter  could  not 
set  off  the  bankrupt's  acceptance,  which  they  did  *not  hold  in  [  *198  ] 
their  own  right,  but  in  effect  for  such  other  persons. 

(Pauke,  £. :  I  think  Baylet,  J.,  put  that  case  on  the  ground  that 
the  defendants  held  the  bill  merely  as  trustees  for  the  parties  who 
handed  it  over  to  them.) 

Yes ;  that  they  were  not  the  bond  fide  holders  of  the  bill,  but  held 
it  merely  as  trustees,  and,  as  such,  could  not  set  it  off  against  a 
demand  upon  them  in  their  own  right ;  and  could  not  have  proved 

(1)  16  East,  130.    Stated  38  B.  B.  438,  442. 
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FoBfiTBB      the  amount  of  the  bill  under  the  commission  as  a  debt  due  to  them. 

WiLsoK.  The  question  is,  were  these  notes  received  on  the  credit  of  the 
Bank?  and  it  is  submitted  that  they  clearly  were  not.  They  were 
not  received  as  payment,  but  for  a  collusive  and  fraudulent  purpose, 
that  of  enabling  the  parties  to  get  full  value  for  them.  With 
respect  to  the  eighth  and  ninth  classes  of  notes,  there  can  be  no 
doubt  as  to  them  ;  for  the  defendants  did  not  even  receive  them  as 
security  for  the  payment  of  antecedent  debts,  but  merely  as  trustees 
to  pay  to  the  owners  of  them  so  much  as  they  should  receive  for 
them  from  the  assignees.  The  parties  might  have  recovered  them 
back  immediately.  It  is  impossible  to  contend  that  the  defendants 
can  have  any  right  of  set-off  in  respect  of  them. 

(Pabks,  B.  :  There  is  nothing  to  show  that  the  property  in  the 
notes  vested  in  them.) 

Martin,  contra  : 

The  defendants  are  entitled  to  set  off  both  classes  of  notes. 
Unless  a  party  has  notice  of  an  act  of  bankruptcy,  the  title  of  the 
assignees  accrues  only  from  the  issuing  of  the  JicU,  and  they  are 
bound  by  all  the  equities  of  the  bankrupt,  and  stand  in  the  same 
situation  as  he  would  have  stood,  except  as  to  any  case  of  fraudulent 
preference.  It  is  also  a  well-known  principle  of  the  bankrupt  law, 
that  a  creditor,  although  he  knows  his  debtor  to  be  in  insolvent 
circumstances  and  likely  to  become  bankrupt,  has  a  right  to  obtain 
payment  of  his  debt  in  full  if  he  can.  If,  therefore,  he  may  so 
obtain  payment  of  his  whole  debt,  it  cannot  be  deemed  fraudulent 
[  *199  ]  in  him  to  obtain  it  through  *the  means  of  bank  notes,  and  to 
transfer  the  liabilities  of  the  bankrupt  to  another,  and  place  that 
other  in  the  same  situation  as  himself.  The  bankers,  by  sending 
their  notes  into  the  world,  profess  to  treat  them  as  of  full  value, 
like  so  many  sovereigns,  and  the  assignees  cannot  consider  them 
in  any  other  light.  That  such  is  the  true  character  of  bank  notes, 
appears  from  the  judgment  of  Holboyd,  J.,  in  Wookey  v.  Pole(i). 
That  learned  Judge  there  quotes  the  words  of  Lord  Maksfibld  in 
MiUer  v.  Race  (2),  who,  in  speaking  of  bank  notes,  says,  "  They  are 
not  goods,  nor  securities,  nor  documents  for  debts,  nor  are  so 
esteemed,  but  are  treated  as  money,  as  cash,  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consent  of  mankind." 
If  that  is  so  in  the  ordinary  transactions  of  business,  how  much 
(I)  4  B.  &  Aid.  10.  (2)  1  Burr.  452. 
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more  must  it  be  so  as  against  parties  dealing  with  them  and  issuing     Fobsteb 

them  as  cash.     The  law  has  stamped  money  as  being  the  property      Wilson. 

of  the  possessor,  and  all  the  world  has  a  right  to  deal  with  the 

possessor  of  it  as  having  the  property  in  it.    That  is  the  view  taken 

by  HoLBOYD,  J.,  in  Wookey  v.  Pole;  "that  not  only  money  itself 

may  pass,  and  the  right  to  it  may  arise  by  currency  alone,  but, 

farther,  that  these  mercantile  instruments,  which  entitle  the  bearer 

of  them  to  money,  may  also  pass,  and  the  right  to  them  may  arise 

in  like  manner  by  currency  or  delivery.''    If  these  notes  are  money, 

and  to  be  treated  as  money,  then  the  right  in  them  passed  by 

delivery  to  the  defendants ;  and  it  is  clear  that  they  had  a  right 

to  obtain,  if  they  could,  20«.  in  the  pound  for  them,  and  may  set 

them  off  against  any  debt  owing  from  them  to  the  bankers.     In 

Hawkins  v.  Whitien  (i),  it  was  held,  in  an  action  brought  by  the 

assignees  of  certain  bankers,  that  a  party  has  a  right  to  set  off 

notes  of  such  bankers  taken  by  him  after  he  knew  that  they  had 

stopped  payment,  but  before  he  knew  that  they  had  committed  an 

act  of  bankruptcy.     *Bayley,  J.,  in  delivering  the  Judgment  of  the      [  *200  ] 

Court,  there  says,  "  It  may  be  true,  and  is,  that  he  took  these  notes 

for  the  very  purpose  of  making  them  the  subject  of  his  set-off,  and 

of  getting,  in  substance,  20^.  in  the  pound  upon  these  notes ;  but, 

as  this  has  not  been  prohibited,  we  cannot  say  it  is  illegal."     The 

ordinary  principle  of  law  shows  the  transaction  to  be  legal,  and  as 

such  it  cannot  be  said  to  be  fraudulent.     There  can  be  no  fraud  in 

a  man  obtaining  20«.  in  the  pound  if  he  can.     The  law  encourages 

diligence  in  recovering  debts,  and  there  is  nothing  to  compel  him 

to  lie  by,  and  come  in  in  the  same  situation  as  other  creditors  who 

have  been  less  diligent.     As  to  the  authorities  which  have  been 

cited,  it  may  be  doubted  whether  the  case  of  Fair  v.  M^Iver  can 

be  supported ;  for   the  Judges  differ  as  to  the  grounds  of  their 

judgments,  and  in  that  case  the  defendants  obtained  the  bill  in 

a  legitimate  manner,  namely,  in  payment  for  ropes  that  they  had 

bought  from  Perry  and  Firmiston,  the  parties  from  whom  they 

received  the  bill.    Baylby,  J.,  commences  his  judgment  by  saying 

that  the  case  was  not  free  from  difficulties,  but  that  on  the  whole 

he  thought  the  verdict  was  right,  and  the  case  was  put  by  him  as 

if  it  was  a  defence  by  the  bankrupt  himself. 

(Pabi^,  B.  :  The  bill  in  that  case  would  not  suit  the  species  of 
contract  on  which  the  iron  was  sold  to  the  defendants.) 

(1)  10  B.  &  C.  217;  5  Man.  &  Ry.  219. 
B.B. — VOL,  LXVU.  20 
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FoRSTER  It  would  not,  and  Lord  Ellenborouoh  put  the  case  on  that  ground 
Wilson.  amongst  others.  And  Batlet,  J.,  says. ''  that  the  defendants  could 
not  have  sworn  that  Wilson  (the  bankrupt)  was  justly  and  truly 
indebted  to  them  upon  the  bill."  Now,  could  it  be  said  here  that 
the  defendants  could  not  swear  that  there  was  a  debt  due  to  them 
on  this  bill  ?  Certainly  not.  On  the  face  of  it,  Fair  v.  M'lver  is 
not  that  well-considered  case  as  to  entitle  it  to  much  weight.  The 
bankrupt  law  has  been  better  understood  since ;  and  in  the  case  of 
[  'SOI  ]  Morgan  v.  Brundrett  (i),  Parke,  J.,  ♦in  speaking  of  payments  made 
in  contemplation  of  bankruptcy,  with  intent  to  defeat  the  general 
distribution  of  effects  under  a  commission  of  bankrupt,  expressed 
his  opinion  that  the  cases  have  gone  too  far. 

{Watson  here  referred  to  Aldred  v.  Constable  (2).) 

As  to  the  sixth  and  seventh  classes  of  notes,  there  can  be  no 
doubt  that  the  defendants  had  a  right  to  set  them  off.  The  case 
is  simply  this :  The  defendants  are  indebted  to  the  bankrupts,  and 
A.  B.  is  indebted  to  them  ;  and  he,  being  in  possession  of  certain 
promissory  notes  of  the  bankrupts,  delivered  them  to  the  defendants 
in  payment  of  his  debt  to  them :  but  a  condition  is  annexed  that 
the  defendants  are  not  to  debit  themselves  with  more  than  they 
shall  receive  from  the  assignees.  Now,  that  is  the  ordinary  case 
of  every  bill  of  exchange.  If  the  bill  is  paid,  the  debt  is  discharged; 
if  not,  the  party  remains  still  liable.  It  is  nothing  more  than  the 
common  transaction  of  receiving  a  bill  in  payment,  and  there  is  no 
fraud  whatever  in  it.  It  is  clear  the  defendants  became  the  owners 
of  these  bills,  and  the  moment  a  person  receives  bills  or  notes,  a 
debt  arises  to  him  from  the  acceptor  or  the  maker.  With  respect 
to  the  eighth  and  ninth  classes,  the  defendants  are  clearly  entitled 
to  set  them  off,  for  they  received  them  and  became  the  owners  of 
them  on  the  ordinary  terms  on  which  such  notes  are  taken,  viz.  as 
payment  to  the  extent  that  they  shall  turn  out  to  be  available  and 
productive.  They  had  been  treated  by  the  bankrupts  as  of  the 
value  of  so  much  money,  and  the  assignees,  being  placed  in  the 
same  situation  as  the  bankrupts,  cannot  say  that  they  are  not  so. 

(Pabee,  B.  :  Suppose  the  bankrupts  had  refused  to  receive  their 
own  notes  as  payment  for  goods  sold,  they  would  not  be  estopped 
from  doing  so.     If  they  were  to  do  so,  and  afterwards  brought  an 

(1)  5  B.   &  Ad.  289;  2  Nev.  &  M.  (2)  66  R.  B.  421  (6  Q.  B.  370;  12 

280.  L.  J.  Q.  B.  253). 
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action  for  the  price  of  the  goods,  the  defendants  in  such  a  case  Fobstkb 

could  not  plead  a  tender,  but  must  be  compelled  to  rely  on  the  wilson. 

♦set-off.  A  banker  stands  in  no  different  situation  from  an  ordinary  [  '202  ] 
person,  with  regard  to  his  own  notes.) 

If  a  man  has  for  his  own  benefit  represented  that  such  notes  are  of 
a  particular  value,  he  cannot  afterwards  be  allowed  to  say  that  they 
are  not  so. 

(Pabke,  B.  :  All  he  says  is,  that  he  promises  to  pay  such  a  sum 
on  demand.) 

The  very  circumstance,  that  the  defendants  owed  money  to  the 
bankrupts,  gave  them  a  right  to  pay  them  their  debt  in  any  way 
they  could.  And  the  transaction  was  such  a  one  as  entitled  the 
defendants  to  hold  these  notes  for  their  full  value,  and  to  set  them 
off  against  any  claim  the  bankrupts  had  against  them. 

Watson,  in  reply : 

As  to  the  eighth  and  ninth  classes  of  notes,  they  constituted 
neither  mutual  credits  nor  mutual  debts.  The  defendants  merely 
received  them,  to  pay  so  much  only  for  them  as  they  should  receive 
from  the  assignees.  It  is  quite  clear  they  had  no  property  in  them, 
and  have  therefore  no  right  to  set  them  off.  An  extraordinary 
conclusion  has  been  drawn  from  the  case  of  Wookey  v.  PoleiX). 
That  case  establishes  that  the  property  in  notes  of  this  description 
passes  by  delivery ;  but  because  that  is  so,  it  is  attempted  to  be 
inferred,  that,  when  the  notes  come  to  the  hands  of  a  party,  and 
he  seeks  to  obtain  payment  for  them,  you  cannot  inquire  how  he 
got  them.  But  it  is  quite  clear  that  you  can  make  such  an  inquiry. 
The  argument  would  go  the  length  of  saying,  that,  if  the  party  had 
stolen  them,  he  might  enforce  payment. 

(Parke,  B.  :  The  argument  is,  that,  if  he  acquires  a  property  in 
the  notes,  he  may  do  so,  though  he  intends  in  so  doing  to  avail 
himself  of  them  to  obtain  payment  of  his  debt  in  full.  The 
argument  was,  that  they  were  treated  as  cash ;  but  I  think  that 
argument  fails.  If  you  receive  a  promissory  note  for  an  antecedent 
debt,  unless  you  agree  *to  take  it  out  as  payment,  the  debt  remains,  [  *203  ] 
and  you  must  present  the  note  when  due.) 

It  is  clear  in  this  case  that  there  was  no  carrying  to  credit.    Fair  v. 
(1)  22  E.  B.  d94  (4  B.  &  Aid.  1). 

20—2 
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FoBSTEB      M'Irer,  and  other  caees,  show  that  it  is  not  enough  that  a  party 

Wiil'oM.      shoold  have  the  bill  or  note  in  his  possession ;  but  that  he  rnoBt 

hold  the  security  on  his  own  account,  and  not  as  trustee  or  agent 

for  others :  and  that,  if  there  is  any  fraud,  either  in  contracting  the 

debt  or  obtaining  the  instrument  for  the  purpose  of  setting  it  off,  it 

is  not  a  case  within  the  Bankrupt  Act. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B.  : 

In  the  course  of  the  argument  in  this  case,  the  Court  gave  its 
opinion  as  to  the  right  of  set-off,  with  respect  to  all  the  classes  of 
promissory  notes  received  by  the  defendants,  except  the  four  last, 
the  sixth,  seventh,  eighth,  and  ninth,  which  are  substantially  only 
two :  and  the  question  as  to  these  is  one  rather  of  fact  than  of  law, 
viz.  whether  the  defendants  held  these  notes  on  their  own  acconnt, 
or  as  agents  or  trustees  for  others. 

The  right  of  set-off  in  bankruptcy  does  not  appear  to  rest  on  the 
same  principle  as  the  right  of  set-off  between  solvent  parties.  The 
latter  is  given  by  the  Statutes  of  Set-off  (2  Geo.  11.  c.  22,  s.  13, 
and  8  Geo.  II.  c.  24,  s.  4)  (i)  to  prevent  cross  actions ;  and  if  the 
defendant  could  sue  the  plaintiff  for  a  debt  due  to  him  not  in  his 
representative  character,  he  might  set  it  off  under  these  statutes 
in  an  action  by  a  plaintiff  suing  in  his  individual  character  also ; 
though  the  plaintiff  or  defendant  might  claim  their  respective 
debts  as  a  trustee  for  a  third  person.  If  the  debts  were  legal  debts 
due  to  each  in  his  own  right,  it  would  be  sufficient.  But,  under 
the  bankrupt  statutes,  the  mutual  credit  clause  has  not  been  so 
construed.  The  object  of  this  clause  (originally  introduced  in 
[  •204  ]  a  temporary  Act,  4  &  *5  Anne,  c.  17,  continued  by  5  Geo.  II.  c.  80, 
and  now  re-enacted  by  the  6  Geo.  IV.  c.  16)  (2)  is  not  to  avoid 
cross  actions,  for  none  would  lie  against  assignees,  and  one  against 
the  bankrupt  would  be  unavailing,  but  to  do  substantial  justice 
between  the  parties,  where  a  debt  is  really  due  from  the  bankrupt 
to  the  debtor  to  his  estate;  and  the  Court  of  King's  Bench,  in 
construing  this  clause  (for  it  is  the  same  clause  in  substance  in  the 
two  last-named  statutes),  have  held  that  it  did  not  authorize  a  set-off, 
where  the  debt,  though  legally  due  to  the  debtor  from  the  bankrupt, 
was  really  due  to  him   as  a  trustee  for  another,  and,  though 

(1)  See  now  B.  S.  C.  Ord.   XIX.  (2)  See  now  the  Bankruptcy  Act,  18S3 

r.  3.— J.  G.  P.  (46  &  47  Vict.  c.  52),  8.  38.-^.  G.  P. 
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recoverable  in  a  cross  action,  would  not  have  been  recovered  for      Fohstkk 
his  own  benefit.     This  appears  to  have  been  the  main  ground  of  the      Wilbon. 
decision  in  the  case  of  Fair  v.  M'lver  (i),  and  we  conceive  that  the 
principle  of  that  decision  was  correct.     The  difQculty  in  the  present 
case  consists  in  the  application  of  that  principle  to  the  facts. 

We  think  it  clear  that  the  two  last  classes  of  notes,  the  eighth 
and  ninth,  which  were  handed  over  by  persons  not  debtors  to  the 
defendants,  were  held  by  the  defendants,  not  on  their  own  account, 
but  as  trustees  for  those  persons,  because  the  defendants  could  gain 
nothing  in  any  event  by  the  notes,  but  all  the  money  they  should 
receive  upon  them  would  be  received  to  the  use  of  the  persons  who 
transferred  them.  We  have  no  doubt,  therefore,  that  the  defendants 
have  no  right  of  set-off  in  this  respect. 

The  other  two  classes,  the  sixth  and  seventh,  are  in  effect  the 
same,  and  the  Court  have  had  some  doubt,  whether,  upon  the  facts 
stated  in  the  case,  they  ought  to  decide  that  the  notes  were  held  by 
the  defendants  as  trustees  for  their  debtors,  or  not.  We  now  think, 
however,  that  they  were  not.  The  case  states  that  they  were  handed 
over  in  payment  of  antecedent  debts,  and,  if  so,  they  became  the 
property  of  the  defendants,  and  the  whole  beneficial  ^interest  passed  [  *205  ] 
in  the  first  instance  to  them ;  but  then  it  is  said,  that  they  were 
given  on  a  condition,  that  the  defendants  were  to  debit  themselves 
with  so  much  only  as  they  should  receive  from  the  assignees.  Does 
this  mean,  that  they  were  to  be  held  for  the  debtors  until  the  amount 
of  the  dividend  should  be  ascertained,  and  not  put  to  the  credit 
of  the  account  until  then  ;  or  does  it  mean  merely  to  exclude  the 
presumption  that  the  defendants  took  them  for  their  full  value,  and 
to  express  what  the  law  would  have  implied,  if  they  had  taken  them 
to  account  simply,  and  had  duly  presented  them  to  the  Bank  for 
payment  ?  We  think  the  latter  was  the  true  meaning  of  the  parties, 
and,  consequently,  that  the  defendants  had  a  right  of  set-off  on 
those  notes. 

The  verdict  will  therefore  be  entered  for  501. 

Judgment  accordinghf, 
(1)  IQ  East,  130,     Stated  38  5.  R.  438,  442, 
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1843.  CROUGHTON   i\  BLAKE  and   Others. 

Ai^.  ^^2  Meeson  &  Welaby,  1205—217 ;  S.  C.  13  L.  J.  Ex.  78  ;  8  Jur.  275.) 

^^Ua^  ^  order  to  render  a  document  admissible  in  evidence,  it  is  not  necessary 

*  that  it  should  come  from  the  most  proper  place  of  custody;  it  is  sufficient  if 

'-     ^  -*  it  comes  from  a  place  where  it  may  reasonably  be  expected  to  be  found. 

This  was  a  feigned  issue  under  the  Tithe  Commutation  Act, 

6  &  7  Will.  IV.  c.  71,  s.  46  (i),  to  try  the  validity  of  a  modm  of 

[  *206  ]      188. 4£{.,  adjudged  by  the  award  of  an  assistant  Tithe  ^Commissioner, 

in  October,  1842,  to  be  payable  to  the  vicar  in  lieu  of  all  vicarial 

tithes  on  lands  in  the  township  of  Eye  Kettleby. 

The  plaintiff  was  the  vicar  of  Melton  Mowbray,  in  Leicestershire, 
and  the  defendants  were  the  owners  of  land  within  the  township  of 
Eye  Kettleby,  in  that  parish.  And  the  question  raised  by  the  issue 
was,  whether  there  was  a  good  and  valid  modus  or  customary  pay- 
ment of  one  mark,  or  ISa.  4cf.,  due  and  payable  from  and  by  the 
lord  of  the  manor  of  Eye  Kettleby  for  the  time  being,  at  Michadmas 
in  every  year,  to  the  vicar  for  the  time  being  of  Melton  Mowbray, 
in  lieu  of  all  vicarial  tithes  whatsoever  arising  and  issuing  out  of 
the  lands  of  and  within  the  said  township.  The  defendants  asserted 
that  there  was  such  a  nwdus,  which  the  plaintiff  denied. 

At  the  trial  of  this  issue,  before  Patteson,  J.,  at  the  last  Assizes 
for  the  county  of  Leicester,     *     *    * 

L  207  ]  Part  of  the  evidence  for  the  defendants,  in  support  of  the  niodus, 

consisted  of  certain  terriers,  which  were  produced  by  the  son  of  the 
registrar  of  the  diocese  of  Lincoln,  who  was  also  a  solicitor  in 
general  practice,  and  who  stated  that  he  had  got  them  from  the 
office  where  the  general  business  of  his  father  was  carried  on. 
There  was  a  muniment-room  in  Lincoln  Cathedral,  but  it  did  not 
appear  that  the  terriers  had  come  from  that  room,  or  had  ever  been 
deposited  there.  On  this  evidence,  it  was  contended  for  the  plaintiff 
that  these  terriers  did  not  come  from  the  proper  custody.  The 
learned  Judge,  however,  overruled  the  objection,  and  the  terriers 

[  208  ]  were  admitted  in  evidence.  *  *  The  jury  having  found  a  verdict 
for  the  defendants,  the  learned  Judge  gave  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  him. 

M.  D.  Hill,  early  in  this  Term  (November  4),  moved  accord- 
ingly, either  to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial, 
on  the  ground  that  the  terriers  had  been  improperly  received  in 

(1)  Bepealed  (except  as  to  tithes  S.  L.  R.  Act,  1890  (53  &  M  Vict. 
which  have  not  been  commuted)  by     c,  33). — J.  G.  P» 
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evidence,   and  also  on  the  ground  that  the  verdict  was  against    Cbouohton 
the  evidence.      On  the  question  as  to  the  admissibility  of  the       blakk. 
terriers — 

Fabkb,  B.  said : 

I  think  there  is  no  ground  for  a  rule  as  to  the  admissibility  of 
the  terriers.  In  order  to  render  a  written  document  admissible,  it 
is  not  necessary  to  show  that  it  has  come  from  the  most  proper 
custody ;  it  is  sufficient  if  it  come  from  a  place  where  it  might 
reasonably  be  expected  to  be  found.  In  the  case  of  The  Bishop  of 
Meath  v.  The  Marquis  of  Winchester,  in  Dom.  Proc.  (i),  it  was  laid 
down  by  Tindal,  Gh.  J.,  in  delivering  the  opinions  of  the  Judges, 
that  all  that  was  necessary  was,  that  the  documents  should  come 
from  a  place  in  which  they  might  reasonably  be  expected  to  be 
found,  which  was  precisely  the  custody  which  gave  authenticity  to 
documents  found  within  it,  and  that  it  was  not  essential  that 
they  should  have  come  from  the  best  and  most  proper  place  of 
deposit  (2).    *    ♦ 

The  rest  of  the  Goubt  concurred,  and  on  this  point  the  rule  was 
refused. 


FOSTER  V.  BATES  and  Others  (8).  i848. 

(12  Meeson  &  Welsby,  226—233;  S.  C.  1  Dowl.  &  L.  400;    13  L.  J.  Ex.  88;        -^^3. 

7  Jut.  1093.)  ^^^^  ^jr 

One  E.  P.  having  sent  a  quantity  of  goods  to  Fernando  Po  for  sale,  died  -Pl^*' 
intestate ;  and  after  his  death  the  defendants  purchased  the  goods  from  ^  ^^^  -I 
the  agent  of  the  intestate  there,  who  sold  them  for  the  benefit  of  the 
intestate's  estate ;  subsequently  to  the  sale,  the  plaintiff  took  out  letters  of 
administration  to  the  intestate,  and  now  sued  the  defendants  for  the  price 
of  the  goods :  Held,  that  the  action  was  maintainable ;  that  the  title^of  an 
administrator,  though  it  does  not  exist  until  the  grant  of  administration, 
relates  back  to  the  time  of  the  death  of  the  intestate,  so  as  to  entitle  the 
administrator  to  sue  in  assumpsit  for  goods  sold  and  delivered;  and  that,  as 
the  act  of  the  agent  was  ratified  by  the  plaintiff  after  he  became  adminis- 
trator, it  was  no  objection  that  the  intended  principal  was  unknown  at  the 
time  to  the  person  who  intended  to  be  the  agent. 

Assumpsit    by  the  plaintiff,  as    administrator  of    E.  Pollard, 
deceased,  for  goods  sold  and  delivered  by  the  intestate,  and  also 

(1)  42  R  B.  62  (3  Bing.  N.  C.  183;  the  Tithe  Act,  1836,  and  are  now  of  no 
3  Soott,  661).  general  importance.— J.  G.  P. 

(2)  The  CJoUBT  granted  a  rule  on  (3)  See  Welchman  y.  Sturgis  (1849) 
other  grounds  which  turned  mainly  13  Q.  B.  092. — J.  G.  P» 

Qjx  the  construction  of  ss.  44 — 46  of 
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Foster  for  goods  sold  and  delivered  by  the  plaintiff  after  his  death,  and 
Bates,  before  administration  granted,  and  on  an  account  stated  with  the 
plaintiff. 

Plea,  non  assumpsit. 

At  the  trial  before  Bolfe,  B.  at  the  London  sittings  after  last 
Trinity  Term,  it  appeared  that  the  defendants  were  partners  in  a 
Company  called  the  West  African  Company,  trading'  to  the  coast  of 
Africa,  and  that  one  Oldfield  was  their  agent  at  Fernando  Po. 
The  goods  in  question  had  been  sent  by  Pollard  from  this  country 
to  Africa  for  sale;  he  afterwards  died  intestate;  and  after  his  death, 
Oldfield,  the  defendants'  agent,  purchased  the  goods  from  the 
agent  of  the  intestate  there,  who  sold  them  for  the  benefit  of  the 
intestate's  estate.  Subsequently  to  the  sale,  the  plaintiff  took  out 
letters  of  administration  to  Pollard,  and  brought  this  action  for  the 
price  of  the  goods.  It  was  objected  at  the  trial,  that  the  plaintiff 
was  not  entitled  to  recover,  as  the  letters  of  administration  did  not 
relate  back  to  the  time  of  the  death  of  the  intestate,  so  as  to  vest  in 
the  administrator  the  right  to  sue  on  a  contract  made  after  his 
death.  The  learned  Judge,  however,  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff,  leave  having  been  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Kelly  having  in  the  early  part  of  this  Term  obtained  a  rule 
accordingly, 

W.  H.  Watson  and  Greenwood  showed  cause  (Nov.  17) : 

[  227  ]  The  action  is  well  maintainable.   Although  for  some  purposes  an 

administrator  does  not,  like  an  executor,  represent  the  intestate 
from  the  time  of  his  death,  yet,  when  letters  of  administration  are 
once  granted,  the  title  of  the  administrator  vests  by  relation  to  the 
time  of  the  death  of  the  intestate.  The  distinction  between  the 
case  of  an  executor  and  an  administrator  is  this,  that  the  former 
may  commence  an  action  before  probate,  but  the  latter  cannot  untO 
after  grant  of  letters  of  administration.  But  although  the  adminis- 
trator cannot  bring  an  action  before  administration  granted,  the 
authorities  are  decisive  that  all  the  intestate's  property  vests  in  him 
by  relation  to  the  time  of  the  death.  The  case  of  an  administrator 
is  the  same  in  that  respect  as  that  of  the  assignees  of  a  bankrapt, 
who,  although  they  are  not  assignees  until  the  assignment,  yet 
when  once  the  assignment  is  made,  have  the  property  vested  in 
them,  and  have  ^  title  to  sue,  commencing  from  the  act  of 
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bankruptcy.  In  Com.  Dig.  AdmiuiBtration,  (B  10),  it  is  thus  laid  Foster 
down :  *^  An  executor  or  administrator  has  the  property  of  the  bates. 
goods  of  his  testator  or  intestate  vested  in  him  before  his  actual 
possession,  and  therefore  may  have  trover,  trespass  &c.  against 
him  who  takes  them  before  he  has  actual  possession  of  them." 
''  So,  though  the  administration  be  not  granted  for  a  long  time, 
yet,  when  it  is  g)-anted,  it  vests  the  property  in  the  administrator 
by  relation  from  the  time  of  the  death  of  the  intestate."  Also 
in  2  Boll.  Abr.  554,  tit.  Trespass  (T)  pi.  2,  it  is  said  that  "an 
administrator  shall  have  an  action  of  trespass  for  a  trespass  com- 
mitted to  the  goods  of  the  testator,  after  his  death,  before 
administration  granted  to  him,  for  the  relation  fixes  the  possession 
from  the  beginning,  so  that  he  may  have  an  action:"  and  the  Year 
Book,  36  Hen.  YI.,  fo.  8,  is  cited. 

(Pabke,  B.  :  All  the  cases  are  collected  in  a  recent  case  in  the 
Common  Pleas,  Tharpe  v.  Stallwood  (i),  where  it  was  *held  that  an  [  •228  ] 
administrator  might  maintain  trespass  for  an  injury  done  to  the 
goods  of  his  intestate  after  the  death  of  the  intestate,  and  before  the 
grant  of  letters  of  administration.  That  arises  from  the  necessity 
of  the  thing,  for,  unless  such  a  right  existed,  the  goods  might  be 
lost.  The  doubt  here  is,  whether  an  action  lies  on  a  contract  made 
within  that  time,  where  the  same  necessity  may  not  exist  ?) 

The  true  principle  is,  that  the  right  vests  by  relation,  and  with- 
out reference  to  necessity :  and  as  was  said  by  Cresswbll,  J.,  in 
Tharpe  v.  Stallwood y — "  the  only  effect  of  the  letters  of  adminis- 
tration is  to  fix  the  person  to  whom  the  right  of  action  accrues." 
In  2  BoUe's  Abr.,  Relation  (A),  it  is  said,  '*  If  a  man  die  possessed  of 
certain  goods,  and  afterwards  a  stranger  take  and  convert  them  to 
his  own  use,  and  then  administration  is  granted  to  J.  S.,  this 
administration  shall  relate  back  to  the  death  of  the  testator,  so  that 
J.  S.  may  maintain  an  action  of  trover  and  conversion  for  this 
conversion  before  administration  granted  to  him."  And  if  the 
relation  goes  back  for  the  purpose  of  maintaining  an  action  of  tort, 
it  must,  a  fortiori,  for  an  action  on  a  contract. 

If,  then,  the  right  vests  by  relation  to  the  time  of  the  intestate's 
death,  and  if  a  party  for  the  benefit  of  the  estate  disposes  of  the 
goods  of  the  intestate,  it  is  open  to  the  administrator  to  affirm  or 
disaffirm  his  act.  It  may  be  a  nice  question  whether  an  adminis- 
trator can  disaffirm  his  own  act,  and  bring  trover  for  the  goods,  but 
(1)  63  £.  E.  474  (5  Man.  &  G.  760 ;  12  L.  J.  C.  P.  241). 
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FosTEu      clearly  he  may  affirm  or  disaffirm  the  act  of  a  third  person.    In 

Bates.  Kenrick  v.  Burgess  (i),  it  was  agreed  by  all  the  Judges  that  if  a  man 
enters  as  executor  de  son  tart,  and  -then  sells  goods,  and  afterwards 
takes  out  letters  of  administration,  the  sale  is  good  by  relation. 
In  Whitehall  v.  Squire  (2),  it  was  held  by  two  Judges  against 
Holt,  Gh.  J.,  that,  if  a  person  consent  to  the  disposition  of  an 
intestate's  goods,  and  afterwards  take  out  administration,  he  cannot 

[  •229  ]  maintain  trover  *for  them,  for  he  is  bound  by  his  former  consent. 
If  that  case  be  law,  an  administrator  who  has  sold  the  goods  of  the 
intestate  must  clearly  be  entitled  to  maintain  an  action  for  goods 
sold  and  delivered.  An  administrator  may  sue  on  a  contract  made 
with  him,  in  his  own  right,  or  he  may  sue  in  his  character  of 
administrator,  on  the  ground  that  the  money,  when  recovered, 
would  be  assets  :  Catherwood  v.  Chabaud  (d).  In  every  case  where 
the  money  recovered  would  be  assets,  he  may  maintain  an  action 
as  administrator.  It  is  scarcely  necessary  to  cite  authorities  to 
show  that  where  a  party  has  a  right  of  action  in  tort,  he  may 
waive  the  tort  and  bring  assumpsit,  as  that  is  well  established  by 
many  cases:  Foster  v.  Stewart  (4,) ,  Hambly  v.  Trott{s)^  Smith  v. 
Hodson{e)y  and  Russell  v.  Bell  (7).  Here  the  goods  vest  in  the 
administrator  by  relation  to  the  death  of  the  intestate,  and  if  the 
goods  of  the  intestate  be  made  away  with  or  converted  by  any  one, 
the  administrator  may  waive  the  tort  and  bring  assumpsit.  It 
must  be  considered  as  settled  by  Tharpe  v.  StaUwood  (8),  that  the 
administrator  may  bring  trover  or  trespass,  and  so  he  may 
maintain  ejectment,  and  lay  the  demise  on  a  day  after  the 
intestate's  death,  but  before  administration  granted,  as  was  held 
in  Patten  v.  Patten  (9).  And  if  he  can  recover  in  ejectment,  il 
follows  that  he  may  maintain  an  action  for  mesne  profits,  and  if  so, 
he  may  maintain  an  action  for  use  and  occupation.  It  makes  no 
difference  that  the  contract  was  made  by  an  agent,  who  Vlid  not 
know  at  the  time  for  whom  he  made  the  contract,  for  the 
authorities  show  that  the  doctrine  of  ratification  will  apply, 
although   the  agent  does  not  know  who  his  principal  is  at  the 

[  •230  ]      time  *of  the  contract.    In  Muskett  v.  Drummond  (lo),  Pabeb,  J., 

(1)  Moore,  126.  (6)  53  E.  E.  93  (4  T.  B.  211). 

(2)3  Mod.   276;   1    Salk.   296;   3  (7)  62  E.  E.  639  (10  M.  &  W.  340). 

Salk.  161.  (8)  1  DowL  &  L.  24. 

(3)  25  E.  E.  339  (1  B.  &  G.  150;   2  (9)  1  Alcock  &  Napier,  493. 
Dowl.  &  By.  271).  (10)  10  B.  &  C.  157 ;  5  Man.  &  By* 

(4)  15  E.  B.  459  (3  M.  &  S.  191).  210. 
(5    1  Cowp,  371, 
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remarks,  that  **  in  Hull  v.  Pickersyill  (i),  the  defendant  justiiied  as  Fostbb 
an  agent  for  parties  who  did  not  ratify  his  act  until  after  the  action  bates. 
was  brought,  and  that  was  held  sufficient."  In  Hagedorn  v. 
Oliverson(2),  where  the  plaintiff  had  effected  an  insurance  on  a 
ship  as  well  in  his  own  name  as  for  and  in  the  name  of  all  and 
every  other  person  &c.  for  the  benefit  of  S.,  an  alien  enemy,  and 
procured  a  license  to  legalize  the  voyage,  and  a  loss  happened,  and 
two  years  after,  S.,  by  letter  to  the  plaintiff,  adopted  the  insurance; 
it  was  held  that  the  plaintiff  might  recover  against  the  underwriter, 
averring  an  interest  in  S.  There  the  principal  was  not  in  existence 
until  two  years  after  the  contract  of  insurance  was  entered  into. 
It  is  immaterial  that  the  contract  was  made  by  a  person  who  could 
not  point  out  his  principal  at  the  time,  or  whether  any  principal 
then  existed  or  not.  In  Maclean  v.  Dwm  (s),  it  was  held  that  if  A., 
without  authority,  makes  a  contract  in  writing  for  the  purchase  of 
goods  by  B.,  and  B.  subsequently  ratifies  the  contract,  such  ratifi- 
cation renders  A.  an  agent  sufficiently  authorized  to  make  the 
contract  under  the  Statute  of  Frauds.  The  authorities  clearly 
establish,  that  the  principal's  not  being  known  or  in  existence  at 
the  time  is  no  impediment  to  the  maintenance  of  the  action. 

Hoggins  {Kelly  mth  him),  in  support  of  the  rule  : 

An  executor  derives  his  authority  from  the  will ;  an  adminis- 
trator from  the  grant  of  administration  by  the  ordinary :  the  former 
may  maintain  an  action  before  probate,  but  the  latter  cannot  sue 
until  letters  of  administration  are  granted  to  him.  Whitehall  v. 
Squire  (4)  has  been  relied  upon,  but  in  that  case  Holt,  Gh.  J., 
dissented  from  the  opinion  of  the  other  Judges,  and  held  that  the 
action  was  maintainable.  *The  principle  of  the  decision  of  the  two  [  •23i  ] 
Judges  who  differed  from  Lord  Holt,  as  explained  by  Lord  Ellen- 
BOBOUOH  in  Mountford  v.  Gibson  (5),  was,  that  the  plaintiff  being 
a  particepB  criminis  in  the  very  act  he  complained  of,  should  not  be 
permitted  to  recover  upon  it  against  the  person  with  whom  he  had 
colluded ;  but  they  never  questioned  the  right  of  the  administrator 
to  maintain  such  action  in  general.  In  Stewart  v.  Edvwnds  (6), 
where  the  intestate  had  sent  some  plate  to  the  defendant,  a  silver- 
smith, for  safe  custody,  and  was  at  the  same  time  indebted  to  him 
in  a  sum  exceeding  the  value  of  the  plate,  the  plaintiff,  after  the 

(1)  21  R.  E.  598  (1  Brod.  &  B.  282).  (4)  3  Mod.  276 ;  1  Salk.  293. 

(2)  15  E.  B.  317  (2  M.  &  S.  485).  (5)  7  B.  B.  603  (4  East,  446). 

(3)  29  B.B.  714  (4  Bing.  722;  1  Moo.  (6)  Williamfl  on  Executors,  yoU  i.,. 
ft  P.  761).  p.  344,  note  (c)  (9th  ed.).. 
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Foster       death  of  the  intestate  and  before  be  obtained  letters  of  administra- 
batks.       tion,  assented  to  the  defendant's  retaining  the  plate  in  satisfaction 
of  his  debt ;  he  afterwards  took  out  administration,  and  brought 
trover  for  the  plate.     Whitehall  v.  Squire  was  cited  for  the  defen- 
dant; but  Abbott,  Gh.  J.,  held  that  the  assent  was  not  binding  on 
the  administrator.     That  shows  that  the  act  of  the  administrator, 
before  administration  granted  to  him,  is  null  and  void.     So,  in 
Doe  d.  Hornby  v.  Olenn{i),  it  was  held  that  the  agreement  of  a 
person  as  executor  de  son  tort  did  not  conclude  him  as  rightful 
administrator.     So,  if  a  man  releases,  and  afterwards  takes  out 
letters  of  administration,  it  will  not  bar  him,  for  the  right  was  not 
in  him  at  the  time  of  the  release  (2).    It  is  admitted  that  when  the 
property  of  the  testator  is  taken  wrongfully,  the  administrator  may 
bring  trover,  but  that  is  from  necessity,  otherwise  the  goods  of  the 
intestate  might  be  lost ;  and,  on  the  same  principle,  he  has  been 
allowed  to  maintain  trespass.    But  there  is  no  reason  for  extending 
the  rule  to  the  case  of  a  contract,  where  no  such  necessity  exists. 
The  authorities  are  clear,  that  an  administrator  cannot  ratify  what 
[  •232  ]      has  been   wrongfully  done  before  the  *grant  of  administration. 
There  is  no  authority  whatever  for  saying  that  an  administrator 
can  make  a  contract  by  relation  to  the  death  of  the  intestate.    An 
administrator  can  do  nothing  before  the  grant  of  administration, 
by  which  he  can  be  afterwards  bound.     It  has  been  attempted  to 
assimilate  this  case  to  that  of  bankruptcy ;  but  there  is  no  such 
similarity,  for  there  the  property  is,  by  the  bankrupt  laws,  vested 
in  the  assignees  by  relation  from  the  act  of  bankruptcy,  although 
they  are  not  appointed  at  the  time ;  and  that  is  the  reason  why 
they  may  waive  the  tort  and  sue  in  assumpsit.    But  it  is  not  so  in 
the  case  of  an  administrator :  it  is  only  in  extreme  cases  that  a 
remedy  is  given  to  maintain  trespass  or  trover  from  the  necessity 
of  the  case,  but  that  rule  ought  not  to  be  extended. 

Pares,  B.  : 

We  wish  to  look  into  the  old  authorities,  for  the  purpose  of 
seeing  the  precise  ground  on  which  the  relation  of  the  title  of 
the  administrator  to  the  time  of  the  death  of  the  intestate  was 
established ;  but  we  incline  to  think  that  the  action  is  maintainable. 

Cur.  adv.  wU. 

(1)  40  R.  B.  251  (1  Ad.  &  £1.  49 ;  3  (9th  ed.)  where  several  authoritiee  ai« 
Nev.  &  M.  837).  referred  to. 

(2}  Williazos  on  Exec.,  vol.  i.,  p.  343 
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The  judgment  of  the  Court  (i)  was  now  delivered  by —  Fobtsb 

9. 

Batks. 
Pabke,  B.  : 

In  this  case,  which  was  argued  a  day  or  two  ago,  we  delayed 
giving  our  judgment,  not  on  account  of  any  doubt  we  entertained 
at  the  time,  but  in  order  that  we  might  refer  to  the  several 
aathorities  cited  at  the  Bar.  We  are  of  opinion  that  the  rule  to 
enter  a  nonsuit  must  be  discharged.  The  only  question  is,  whether 
the  plaintiff  could  sue  for  goods  sold  and  delivered  by  him  as 
administrator  of  one  Pollard,  upon  the  facts  which  were  in  evidence 
on  the  trial.  It  appeared  that  the  goods  were  sold  after  the  death 
of  the  intestate,  and  before  the  grant  of  letters  of  administration, 
by  one  who  had  been  the  agent  of  the  deceased  on  the  coast  of 
Africa ;  and  that  they  were  there  sold  avowedly  on  account  of  the 
estate  of  the  intestate. 

It  is  clear  that  the  title  of  an  administrator,  though  it  does  not  [  2S.h  ] 
exist  until  the  grant  of  administration,  relates  back  to  the  time  of 
the  death  of  the  intestate ;  and  that  he  may  recover  against  a 
wrong  doer  who  has  seized  or  converted  the  goods  of  the  intestate 
after  his  death,  in  an  action  of  trespass  or  trover.  All  the 
authorities  on  this  subject  were  considered  by  the  Court  of  Common 
Pleas,  in  the  case  of  Tharpe  v.  StaUwood  (2),  where  an  action  of 
trespass  was  held  to  be  maintainable.  The  reason  for  this  relation 
given  by  Bolle,  Ch.  J.,  in  Long  v.  Hebb  (3),  is,  that  otherwise  there 
would  be  no  remedy  for  the  wrong  done.  The  relation  being 
established  for  the  benefit  of  the  intestate's  estate,  against  a  wrong 
doer,  we  do  not  see  why  it  should  not  be  equally  available  to  enable 
the  administrator  to  obtain  the  benefit  of  a  contract  intermediately 
made  by  suing  the  contracting  party ;  and  cases  might  be  put  in 
which  the  right  to  sue  on  the  contract  would  be  more  beneficial  to 
the  estate  than  the  right  to  recover  the  value  of  the  goods  them- 
selves. In  the  present  case,  there  is  no  occasion  to  have  recourse 
to  the  doctrine,  that  one  may  waive  a  tort  and  recover  on  a  contract; 
for  here  the  sale  was  made  by  a  person  who  intended  to  act  as 
agent  for  the  person,  whoever  he  might  happen  to  be,  who  legally 
represented  the  intestate's  estate ;  and  it  was  ratified  by  the  plaintiff, 
after  he  became  administrator :  and,  when  one  means  to  act  as 
agent  for  another,  a  subsequent  ratification  by  the  other  is  always 

(1)  Parke,  B..    Gurney,  B.,    and      12  L.  J.  C.  P.  241).    See  also  Brooke's 
lioLFE,  B.  Abr.,  Kelation,  Id. 

(2)  63  B.  H.  474  (5  Man.  &  G.  760;  (3)  Styles,  341. 
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Foster      equivalent  to  a  prior  command  ;  nor  is  it  any  objection  that  the 

Bates.       intended  principal  was  anknown,  at  the  time,  to  the  person  who 

intended  to  be  the  agent,  the  case  of  HvU  v.  PickersgiU  (i),  cited 

by  Mr.  Greenwood,  being  an  authority  for  that  position.     We  are, 

therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 


1848        MANNING  V.  The  EASTEEN  COUNTIES  EAILWAY 
—  COMPANY. 

Exch,of 
Pleas.  (12  Meeson  &  Weleby,  237—253 ;  S.  0.  13  L.  J.  Ex.  265.) 

[  237  ]  rj^e  Eastern  Counties  Railway  Act,  6  &  7  Will.  IV.  c.  cvi.  s.  28,  contains, 

in  s.  Ill,  provisions  similar  to  those  contained  in  s.  74  of  the  Railways 
Clauses  Consolidation  Act,  1845,  and  in  ss.  28 — 31,  provisions  for  assessing 
compensation  by  a  jury  similar  to  those  contained  in  the  Lands  Clauses 
Consolidation  Act,  1845.    Held  that, 

(1)  Where  the  owner  of  land  severed  by  the  Railway  Company  received 
compensation  on  the  basis  of  a  total  separation  of  the  land  withoat  any 
communication  being  made,  the  receipt  of  such  compensation  was  an 
arrangement  with  the  Company  within  s.  Ill  of  the  Eastern  Counties 
Railway  Act. 

(2)  The  verdict  of  the  compensation  jury  never  having  been  recorded  as 
directed  by  sect.  31,  parol  evidence  might  be  given  of  their  finding,  and  of 
the  grounds  on  which  it  proceeded. 

An  Inclosure  Act  authorized  the  Commissioners  therein  named  to  divert  or 
stop  up  any  old  road,  public  or  private,  leading  between  or  over  any  of  the 
old  inclosures  within  tiie  district  to  which  the  Act  applied ;  with  a  proviso 
that  no  such  road  should  be  stopped  up  without  the  concturrenoe  and  order 
of  two  justices  of  the  peace  for  the  district.  The  Commissioners,  by  their 
award,  **  in  pursuance  of  the  powers  and  authorities  vested  in  them  by  the 
said  Act,  and  by  the  concurrence  and  order  of,  &c.,  two  of  his  Majesty's 
justices  of  the  peace  acting  in  and  for,  &c.,"  stopped  up  a  certain  public 
footpath  in  the  district.  No  order  of  justices  was  to  be  found  in  the  place 
of  deposit  mentioned  in  the  Act  for  the  award  and  other  documents  relating 
thereto  :  Held,  that  the  award  itself,  and  the  statement  therein  contained, 
was  sufficient  jtn'ma  facie,  evidence  that  the  road  had  been  duly  stopped  up 
by  the  concurrence  and  oi'der  of  two  justices,  the  subsequent  enjoyment 
not  being  shown  to  be  inconsistent  with  the  award. 

Trespass  for  assaulting  the  plaintiff,  seizing  and  laying  hold  of 
him,  and  causing  him  to  be  conveyed  in  custody  along  the  Eastern 
[  *238  ]  Counties  Railway,  for  a  long  ^distance,  and  in  the  direction  of  the 
Bomford  station,  on  the  said  railway.  The  second  count  also 
charged  the  defendants  with  forcibly  conveying  the  plaintiff  to  the 
house  of  a  magistrate  for  the  county  of  Essex,  and  before  him 
maliciously  and  falsely  charging  the  plaintiff  with  having  been 
found  illegally  in  and  upon  the  said  railway.     The  third  count  was 

(1)  21  E.  R.  598  (1  Brod.  &  B.  282). 
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similar  in  terms  to  the  second,  except  that  it  charged  as  special  Manning 
damage  the  expenses  of  the  plaintiff  in  procuring  his  discharge  eastern 
from  imprisonment.  kSI^^o. 

Pleas,  first,  Not  guilty ;  secondly,  as  to  the  first  count  of  the 
declaration,  that  before  and  at  the  said  time  when  &c.,  the 
defendants  were  lawfully  possessed  and  in  the  occupation  of  a 
certain  close,  called  and  known  as  the  Eastern  Counties  Bailway, 
in  the  parish  of  Bomford,  in  the  county  of  Essex ;  and  being  so 
possessed  and  in  the  occupation  thereof,  the  plaintiff,  a  little  before 
the  said  time  when  &c.,  with  force  and  arms  and  with  a  strong 
hand,  and  without  the  license  or  permission  of  the  defendants,  did 
break  and  enter  the  said  close  of  the  defendants,  to  wit,  the  said 
railway,  and  as  much  as  in  him  lay  did  forcibly  and  wrongfully 
attempt  to  walk  in,  over,  and  along  the  said  close  and  railway : 
and  thereupon  the  defendants,  by  their  servants  in  that  behalf 
duly  authorized,  then  requested  the  plaintiff  to  quit  the  said  close 
or  railway,  which  the  plaintiff  then  wholly  refused  to  do,  and 
continued  to  walk  over  and  upon  the  said  close  and  railway  ;  where- 
upon the  defendants,  in  defence  of  the  possession  of  the  said  close 
and  railway,  at  the  said  time  when  &c.,  by  their  servants,  gently 
laid  their  hands  upon  the  plaintiff  in  order  to  remove,  and  did  then 
remove  the  plaintiff  from  and  out  of  the  said  close  or  railway,  as 
they  lawfully  might  for  the  cause  aforesaid,  and  thereupon  then 
conveyed  him  a  short  distance  along  the  said  railway,  to  wit,  to 
the  station  of  Bomford  in  the  first  count  mentioned,  that  being  the 
most  convenient  and  proper  place  then  and  there  to  remove  the 
♦plaintiff  from  the  said  close  or  railway,  which  are  the  trespasses  [  *^^^  ] 
in  the  first  count  mentioned,  &c.     Verification. 

Third  plea  (to  the  first  count),  that  by  an  Act  made  and  passed 
&c.  (6  &  7  Will.  IV.  c.  cvi.),  intituled,  "An  Act  for  making  a 
Bailway  from  London  to  Norwich  and  Yarmouth,  by  Bomford, 
Chelmsford,  Colchester,  and  Ipswich,  to  be  called  the  Eastern 
Counties  Bailway,"  the  defendants  were  united  into  a  Company  for 
making  and  maintaining  the  said  railway  and  other  works  by  the 
said  Act  authorized,  and  for  the  other  purposes  therein  declared, 
according  to  the  provisions  and  restrictions  therein  mentioned,  and 
for  that  purpose  were  incorporated  by  the  name  and  style  of  the 
"  Eastern  Counties  Bailway  Company ;  "  and  the  defendants  say, 
that  before  the  said  time  when  &c.,  the  said  Eastern  Counties 
Bailway  had  been  duly  made  and  completed,  according  to  the 
provisions  of  the  said  Act,  and  carriages^  and  trains  were  then 
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Majxvi^q  running  upon  the  line  of  railway  bo  completed :  And  the  defendants 
Eastbbn  further  say,  that  afterwards,  and  whilst  the  defendants  were  such 
Railway^o  ^^^^7  Company  as  aforesaid,  and  after  the  passing  of  a  certain 
Act  made  and  passed  &c.  (8  &  4  Viet.  c.  97),  intituled,  ^'  An  Act 
for  regulating  Railways/'  the  plaintiff,  at  the  said  time  when  &c, 
unlawfully  and  illegally,  at  the  parish  of  Bomford  aforesaid,  did 
wilfully  trespass  upon  the  said  railway  of  the  defendants,  and  then 
and  there  unlawfully  and  wilfully  did  refuse  to  quit  the  same  upon 
request  then  and  there  to  him  made  by  a  certain  officer  of  the  defen- 
dants, the  said  Eastern  Counties  Bailway  Company  ;  whereupon  the 
'  -said  officer  seized  and  detained  the  plaintiff  in  and  upon  the  said 
railway  of  the  defendants,  and  conveyed  the  plaintiff  along  the  said 
railway  in  the  direction  of  the  said  station  called  Bomford  station, 
as  he  lawfully  might  do,  in  order  to  take  the  plaintiff  before  a 
justice  of  the  peace  for  the  said  county  of  Essex,  acting  in  and  for 
the  district  in  which  the  plaintiff  committed  the  said  trespass ;  and 
r  *2io  ]  because  the  plaintiff  then  and  there  resisted,  and  conducted  ^himself 
with  violence,  the  said  officer  of  the  defendants  necessarily  a  little 
dragged  and  pulled  the  plaintiff  along  the  said  railway ;  which 
are  the  said  alleged  trespasses  in  the  first  count  mentioned  <&c 
Verification. 

There  were  also  pleas  to  the  second  and  third  counts,  differing 
from  the  third  plea  only  in  that  they  went  on  to  justify,  for  the 
same  cause,  the  taking  of  the  plaintiff  and  charging  him  before  the 
magistrate. 

The  plaintiff  joined  issue  on  the  first  plea;  to  the  second,  he 
replied  the  existence  of  a  public  footway  across  the  said  close  in  the 
plea  mentioned,  in  the  use  of  which  he  passed  on  foot  into  and 
over  the  said  close,  Slc.  ;  which  was  denied  by  the  rejoinder; 
and  to  the  third,  fourth,  and  fifth  pleas,  there  was  a  replication 
of  de  injuria. 

At  the  trial  before  Parke,  B.,  at  the  last  Assizes  for  the  county 
of  Essex,  it  appeared,  that  the  plaintiff  occupied  a  farm  in  the 
parish  of  Bomford,  under  the  Bailway  Company,  which  was 
intersected  by  the  railway,  and  no  communication  of  any  kind 
had  been  made  by  the  Company  between  the  severed  portions  of 
the  land.  It  was  contended  for  the  plaintiff,  that  he  had,  therefore, 
a  right,  under  the  provisions  of  the  Bailway  Act,  6  &  7  Will.  lY. 
c.  cvi.,  to  cross  the  railway  for  this  purpose ;  and  that  he  had  done 
so  on  the  occasion  in  question.  The  defendants,  on  the  other  hand, 
insisted  that  this  right  had  been  taken  from  him,  either  by  his 
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having  received  compensation  from  the  Company,  in  respect  of     Maknino 
their  not  having  made  such  communication,  or  by  the  provisions      eastern 

of  the  general  Act  for  the  regulation  of  railways,  8  &  4  Vict.  c.  97,  r^^^2™o. 
8.  16  (1).    With  respect  to  the  ^compensation  alleged  to  have  been       [  •241  ] 


(1)  The  following  sections  of  the 
Acts  of  Parliament  are  material  to  the 
case: 

6  &  7  Will.  IV.  c.  cvi.  s.  28. 
empowers  the  owners  and  occupiers  of 
lands  through  or  upon  which  the  rail- 
way or  other  works  were  intended  to 
be  made,  to  agree  to  accept  and  receive 
satisfaction  or  recompense  for  the 
value  of  such  lands,  and  also  com- 
pensation for  any  damage  by  them 
sustained  by  reason  of  the  severing  or 
dividing  of  such  lands,  &c.,  and  also 
for  or  on  account  of  any  damage,  loss, 
or  inconvenience  sustained  by  them  """by 
reason  of  the  taking  thereof,  &c. ;  and 
in  case  the  Company  and  such  parties, 
respectively,  shall  not  agree  as  to  the 
amount  or  value  of  such  purchase- 
money,  satisfaction,  recompense,  or 
compensation,  the  same  shall  be 
ascertained  and  settled  by  the  verdict 
of  a  jury  (if  required)  as  thereinafter 
directed. 

Sect.  29,  *'  for  settling  all  differences 
between  the  Company  and  the  owners, 
lessees,  and  occupiers  of,  or  persons 
interested  in,  any  lands  taken,  used, 
damaged,  or  injuriously  affected  by 
the  execution  of  any  of  the  powers  " 
granted  by  the  Act,  provides,  in  the 
usual  manner,  for  the  summoning  of 
a  jury  by  the  sheriff,  who  are  **to 
inquire  of,  and  assess,  and  give  a 
verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  such  lands, 
and  also  the  sum  of  money  to  be  paid 
by  way  of  satisfaction,  recompense,  or 
compensation,  either  for  the  damages 
which  shall  before  that  time  have  been 
done  or  sustained,  or  for  or  by  reason 
of  the  severing  and  dividing  Uie  same 
from  other  lands  wherein  any  such 
persons  shall  be  interested,  or  for 
the  future,  temporary,  or  recurring 
damages  which  shall  be,  or  shall  have 
been,  so  done  or  sustained  as  aforesaid, 
and  the  cause  or  occasion  of  which 
shall  have  been  in  part  only  obviated, 
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removed,  or  repaired  by  the  said 
Company,  and  which  cannot,  or  may 
not,  be  further  obviated,  &c.,  by  them; 
which  satisfaction,  recompense,  or 
compensation  for  such  damage  or  loss 
shall  be  inquired  into  and  assessed 
separately  and  distinctly  from  the 
value  of  the  lands  so  to  be  taken  or 
used  as  aforesaid." 

Sect.  31  directs  that  the  said  verdicts 
and  judgments,  being  first  signed  by 
the  sheriff,  &c.,.or  other  person  pre- 
siding, shall  be  deposited  with  and 
kept  by  the  clerk  of  the  peace  of  the 
county  among  the  records  of  the  [*24l,n,  1 
Quarter  Sessions,  and  shall  be  deemed  ' 
records  to  all  intents  and  purposes; 
and  that  such  records,  and  true  copies 
of  them,  shall  be  evidence. 

Sect.  36  enacts,  **  That  the  Company 
shall  not  be  obliged,  nor  shall  any 
jury  to  be  summoned  by  virtue  of 
the  Act  be  allowed,  (without  the  con- 
sent of  the  Company),  to  receive  or 
take  notice  of  any  complaint  to  be 
made  by  any  party  for  any  loss  or 
injury  by  him  sustained,  or  supposed 
to  be  sustained,  in  consequence  of  the 
execution  of  any  of  the  powers  of  the 
Act,  unless  notice  in  writing  on  his 
behalf,  stating  the  nature,  extent,  and 
particulars  of  such  loss  or  injury, 
and  the  amount  of  the  compensation 
claimed  in  respect  thereof,  shall  have 
been  given  by  such  person  to  the 
Company  ten  days  before  the  summon- 
ing of  such  jury,  and  within  six 
calendar  montiis  after  the  time  of 
supposed  loss  or  injury  having  been 
sustained,"  &c. 

Sect.  Ill  enacts, '  *  That,  in  every  case 
in  which  the  owner  of  any  lands,  or 
other  person  by  this  Act  capacitated 
to  convey,  shall,  in  their  arrangements 
with  the  said  Company,  have  decided 
or  agreed  to  receive  compensation  for 
gates, '"'bridges,  6:c. ,  or  passages,  instead  [  *24 2,  n.  ] 
of  the  same  being  erected  or  formed 
by  the  said  Company  for  the  purpose 
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received  by  the  plaintiff,  the  evidence  was,  that  the  plaintiff  had  an 
unexpired  *term  of  eight  years  in  his  farm,  and  that  three  acres  of 
land  had  been  taken  from  it  for  the  purposes  of  the  railway.  The 
Company  and  the  plaintiff  differing  as  to  the  amount  *of  the  price 
to  be  paid  to  him  for  the  land  so  taken,  a  jury  was  summoned 
under  the  provisions  of  the  Act,  for  the  purpose  of  assessing  it. 
No  documentary  proof  was  given  of  their  verdict,  which  had  never 
been  recorded  as  directed  by  the  Act ;  but  the  under-sheriff,  before 
whom  the  inquisition  was  held,  was  called  as  a  witness  for  the 
defendants,  and  stated,  that  the  plaintiff  was  present  during  the 
inquiry,  and  that  the  jury  gave  a  verdict  for  the  value  of  the  land, 
118Z.  IBs.y  and  for  severance,  2502. ;  and  a  receipt  was  pat  in, 
signed  by  the  plaintiff,  as  follows :   ''  Beceived  from  the  Eastern 


of  faoilitating  the  passage  to  or  from 
either  side  of  the  lands  severed  or 
divided  by  the  said  railway,  it  shall 
not  be  lawful  for  such  owners,  or 
those  claiming  under  them,  to  pass, 
and  they  shall  for  ever  be  prevented 
from  passing  or  crossing  the  said  rail- 
way from  one  part  to  the  other  part  of 
these  lands  so  severed  and  divided, 
otherwise  than  by  a  bridge,  arch,  or 
culvert  to  be  erected  at  the  charge  of 
such  owners." 

Sect.  216  enacts,  *<That  it  shall  be 
lawful  for  the  respective  owners  and 
occupiers  of  land  through  which  the 
said  railway  shall  be  made,  and  their 
respective  servants  i^d  workmen, 
(except  in  cases  in  which  the  said 
Company  shall,  at  their  own  expense, 
have  made  proper  and  convenient 
communications  from  the  land  on  one 
side  of  the  said  railway  to  the  land, 
&c.,  on  the  other  side  thereof,  accord- 
ing to  any  agreement  with  any  owner 
or  occupier  thereof,  or  according  to 
the  provisions  of  this  Act),  at  all  times 
to  pass  and  repass,  &c.,  directly,  but 
not  otherwise,  over  and  across  such 
part  only  of  the  said  railway  as  shall 
be  made  in  or  upon  their  respective 
lands,  for  the  purpose  of  occupying 
the  same  lands,  without  payment  of 
any  rate  or  toll  for  the  same,  provided 
that,  by  so  doing,  or  by  consequence 
thereof,  the  passage  upon  or  along  the 
said  railway  be  not  in  any  way 
hindered  or  obstructed,  or  the  same, 


or  the  works  connected  therewitii,  be 
in  any  way  damaged." 

Sect.  217  provides,  "  That  so  soon  as 
the  Company  shall  have  constructed 
proper  bridges,  &c.,  over  or  under  the 
railway  communications  between  the 
lands  of  the  same  owner  on  each  side 
of  the  railway,  &c.,  the  right  of  the 
owner  and  his  servants  and  workmen 
to  pass  over  the  railway,  &c.,  pursuant 
to  sect.  216,  shall  cease  and  determine." 

3  &  4  Vict.  c.  97,  s.  16,  enacte, 
"That  if  any  person  shall  wilfully 
obstruct  or  impede  any  officer  or 
agent  of  any  railway  company  in  the 
execution  of  his  duty  upon  any  raO- 
way,  &C.,  or  if  any  person  shall  wil- 
fully trespass  upon  any  railway,  or 
any  of  the  stations  or  other  works  or 
premises  connected  therewith,  and 
shall  refuse  to  quit  the  same  upon 
request  made  to  him  by  any  officer  or 
agent  of  the  Company,  every  such 
person  so  offending  shall  and  may 
be  seized  and  detained  by  any  such 
officer  or  agent,  &c.,  until  such 
offender  can  be  conveniently  taken 
before  some  justice  of  the  peace  for 
the  county  or  place  wherein  such 
offence  shall  be  committed; "  and 
subjects  the  party,  on  conviction 
before  such  justice,  to  a  penalty  not 
exceeding  5/.,  and,  in  default  of  pay- 
ment thereof,  to  imprisonment  not 
exceeding  two  months,  to  be  deter- 
mined on  payment  of  the  penalty. 
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Counties  Railway  Company  the  sum  of  868Z.  158.,  being  the  amount     Manning 
of  compensation-money  awarded  by  the  jury  to  be  paid  to  me,"  &c.      eastern 
This  evidence  was  objected  to  by  the  plaintiff's  counsel,  but  was  s^^lwat^o 
received. 

With  respect  to  the  issue  as  to  the  right  of  public  footway,  it 
was  proved,  that  there  had  formerly  existed  a  public  footpath  over 
the  site  of  the  railway,  at  the  place  where  the  plaintiff  went  upon 
ity  and  was  taken  into  custody  for  so  doing.  Under  the  provisions 
of  an  Act  of  Parliament  *^  for  inclosing  and  dividing  the  commons 
and  waste  'lands  in  the  parishes  of  Hornchurch,  Bomford,  and 
Havering,  within  the  manor  and  liberty  of  Havering-atte-Bower, 
in  the  county  of  Essex,"  (51  Geo.  III.  c.  clxxxvii.),  two  Com- 
missioners were  appointed,  who,  by  their  award,  dated  14th  June, 
1814,  stated  as  follows  :  ''  We,  the  said  Commissioners,  in  pursuance 
of  the  powers  and  authorities  vested  in  us  by  the  said  Act,  do,  by 
this  our  award,  and  by  the  concurrence  and  order  of  &e.,  two  of  his 
Majesty's  justices  of  the  peace,  acting  in  and  for  the  said  manor 
and  liberty  of  Havering-atte-Bower,  in  the  county  of  Essex,  stop  up 
the  several  public  footpaths  or  ways  hereinafter  mentioned," — 
enumerating  amongst  others  the  footpath  in  question.  The  award 
was  produced,  and  appeared  to  have  been  properly  enrolled ;  but 
no  order  of  two  justices,  under  the  19th  section  of  the  Inclosure 
Act(i),  was  produced;    some  evidence  was,  however,  given  *of  a      [♦244] 

(1)  The  2nd  section  of  this  Act  old  carriage-road,  drift-way,  bridle- 
provided,  that,  in  case  of  any  difference  way,  or  footpath,  public  or  private, 
of  opinion  between  the  two  Oommis-  leading  between,  through,  and  over 
sioners  appointed  by  the  Act  *m  the  any  of  the  old  inclosures  within  the 
execution  of  it,  it  should  be  stated  in  said  manor;  "  and  provided,  **  that  the 
writing,  and  referred  to  the  person  soil  of  the  roads  and  ways  so  to  be 
therein  mentioned  as  an  umpire,  whose  stopped  up  should  be  deemed  and  taken 
judgment  and  determination  thereon  to  be  part  of  the  lands  and  groimds  to 
should  be  deemed  and  taken  to  be  the  be  divided  and  allotted  by  virtue  of 
judgment  and  determination  of  the  the  Act ;  provided,  that  no  such  road 
Commissioners.  should  be  stopped   up    without    the 

The    13th   section  enabled  parties  concurrence  and  order  of  two  justices 

dissatisfied  with  the  determination  of  of  the  peace  for  the  said  manor  and 

the  Commissioners  or  umpire  to  contest  liberty  of  Havering-atte-Bower,  and 

it  by  a  feigned  issue ;  and  provided,  that   every    such    order    should   be 

that  the  determination  of  the  Commis-  subject  to  an  appeal  to  the  Quarter 

sioners  or  umpire  oonoeming  anything  Sessions.'* 

not  so  contested  should  be  final  and  Sect.  45  directed  the  depositing  of 

oonclusive.  the  award  of  the  Commissioners,  when 

The  19th  section  enacted,  **  That  it  duly  enroUed,  with  the  maps  annexed 

should  be  lawful  for  the  said  Commis-  thereto,  and  all  other  documents  relat- 

Bionera  and  umpire,  and  they  and  he  ing  to  the  same,  with  the  clerk  of  the 

were  and  was  thereby  authorised  and  peace  for  the  manor  and  liberty  of 

empowered,  to  divert  or  stop  up  any  Havering-atte-Bower. 
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HAsmuG  search  for  it  in  the  office  of  the  clerk  of  the  peace  of  the  manor. 
Eastern  where,  by  the  45th  section  of  the  Inclosore  Act,  all  doeaments 
Raim?a™o/  relating  to  the  award  were  to  be  deposited,  and  that  it  was  not 
foond  there.  It  was  objected  for  the  plaintiff  that,  without  proof 
of  such  order  having  been  made,  the  award  could  have  no  effect. 
The  learned  Judge  referred  to  the  cases  of  Rex  v.  Inhabitants  of 
Haslinqfield  (i).  Doe  d.  Nanney  v.  Gore  (2),  and  Hey  sham  v.  Forster{2), 
as  authorities  to  show  that  the  maxim  omnia  prasumuntur  rite  esse 
acta  would  apply,  unless  evidence  were  given  of  subsequent  usage 
inconsistent  with  the  award.  The  award  was  signed  by  the 
Commissioners,  but  not  also  by  any  umpire  appointed  by  them 
under  the  provisions  of  the  Inclosure  Act;  and  it  was  further 
objected,  that  it  was  inoperative  on  this  ground.  This  objection 
was  overruled.  It  appeared  that  the  footpath  had  been  stopped  up 
in  pursuance  of  the  award,  and  the  site  of  it  obliterated,  and  that 
[  *245  ]  *a  private  carriage-road,  leading  to  the  lodge  of  a  gentleman*s 
mansion,  had  occupied  the  site  of  it  down  to  the  time  of  the  making 
of  the  railway ;  and  evidence  was  given  of  persons  being  prevented 
from  passing  along  this  road,  and,  in  one  instance,  of  a  person 
being  taken  before  a  magistrate  for  trespassing  upon  it. 

The  learned  Judge  left  to  the  jury  two  questions :  First,  whether 
there  had  been  any  new  dedication  to  the  public  of  the  footpath, 
since  it  was  stopped  up  in  the  year  1814.  The  jury  found  that  there 
had  not.  Secondly,  whether  the  plaintiff  preferred  his  claim  for 
compensation  from  the  Railway  Company,  on  the  footing  that  there 
was  to  be  a  total  separation  of  his  land,  without  any  communication 
being  made ;  and  whether  he  received  the  payment  as  such  com- 
pensation. The  jury  found  that  he  did ;  and  they  having  assessed 
the  damages  at  the  sum  of  161. ,  in  case  it  should  turn  out  that  the 
defendants  were  not  justified  in  arresting  the  plaintiff,  his  Lordship 
directed  the  verdict  to  be  entered  for  the  plaintiff  for  that  sum, 
reserving  for  the  opinion  of  this  Court  the  questions,  first,  whether 
there  was  sufficient  evidence  of  all  having  been  done  which  was 
necessary  to  make  the  stopping  up  of  the  footway  under  the 
Inclosure  Act,  a  valid  act ;  and,  secondly,  whether  the  verdict  of 
the  compensation  jury,  and  the  receipt  by  the  plaintiff  of  the 
amount  awarded  by  them,  was  an  arrangement  between  him  and 
the  Company,  within  the  meaning  of  the  111th  section  of  the 
Railway  Act. 

(1)  15  B.  B.  350  (2  M.  &  S.  558).  (3)  5  Man.  &  By.  277, 

(2)  2M.  &W.  321. 
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Shee,  Serjt.,  having  accordingly,  in  pursaance  of  the  leave  Mankino 
reserved  by  the  learned  Judge,  obtained  a  rule  to  show  cause  why     eastern 

the  verdict  should  not  be  entered  for  the  defendant  on  all  the  R^J^^Jy'^o 
issues,  except  the  first,  or  why  there  should  not  be  a  new  trial, 

Thesiger  and  Ogle  now  showed  cause  against  the  rule  : 

First,  as  to  the  issue  on  the  right  of  footway.  The  authority  of 
the  Commissioners  under  the  Inclosure  Act,  to  stop  *up  this  foot-  [  '246  ] 
way,  ought  to  have  been  proved  by  evidence  of  an  order  of  justices, 
made  pursuant  to  the  19th  section.  It  is  said  that  the  maxim, 
that  otJinia  prcesuinuntur  rite  esse  acta,  applies,  and  that  the  cases 
referred  to  by  the  learned  Judge  at  the  trial  are  authorities  for  this ; 
bat  it  must  be  remembered  that  here  the  presumption  is  to  be  made 
against  a  public,  not  a  private  right  of  way.  Public  rights  can  be 
extinguished  only  by  a  strict  exercise  of  the  authority  given  for 
that  purpose:  Vooghtv.  Winch (i). 

(Pabke,  B.  :  There  cannot  be  any  difference  as  to  the  presumption 
to  be  made  in  favour  of  the  acts  of  public  Commissioners,  whether 
their  authority  be  to  take  away  a  public  or  a  private  right.) 

In  Still  V.  Halford  (2),  which  was  an  action  on  an  award  made  under 
a  Judge's  order,  where  the  submission  was  to  A.  and  B.,  and 
such  third  person  as  they  should  appoint,  an  allegation  that  A. 
and  B.  appointed  C.  was  held  not  to  be  proved  by  putting  in  an 
award  executed  by  all  the  three,  reciting  that  A.  and  B.  did 
appoint  C,  and  by  showing  that  C.  acted  along  with  them  in  the 
arbitration. 

(Pabke,  B.  :  That  was  the  case  of  a  private  award.  The  doubt 
I  had  was,  that  the  Act  of  Parliament  requires  two  judicial  acts, 
and  therefore  there  should  have  been  better  evidence  of  a  search 
for  the  order  of  magistrates.  There  certainly  was  no  evidence 
to  impeach  the  award  on  the  ground  of  subsequent  enjoyment 
inconsistent  with  it,  so  as  to  render  it  necessary  on  that  account 
to  show  the  regularity  of  the  proceedings,  and  to  prevent  the 
application  of  the  ordinary  presumption  in  favour  of  persons  filling 
a  public  ofiBce.) 

Then  the  award  was  bad,  not  being  signed  by  the  Commissioners 
and  the  umpire,  which  it  ought  to  be  in  order  to  the  exercising 

.  (1)  21  B.  B.  446  (2  B.  &  Aid.  662).  (2)  4  Camp.  17. 
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of  the  power  given  by  sect.  19.  In  other  places,  the  statute 
authorizes  acts  to  be  done  by  the  Commissioners  or  umpire — ^here 
Bailwa™o.  ^*  gives  the  authority  only  to  the  Commissioners  and  umpire.  It 
[  *247  ]  was  meant  to  require,  *in  this  instance,  the  concurrence  of  all 
the  persons  named  in  the  Act,  for  the  full  protection  of  the  parties 
interested  in  the  way  to  be  stopped  up. 

(GuRNEY,  B. :  The  words  are,  "  and  they  and  he  are  and  is 
hereby  authorized  and  empowered "  &c. ;  that  imports  that  the 
Commissioners  are  authorized  when  they  are  acting  under  these 
powers,  and  the  umpire  when  he  is  so  acting. 

Lord  Abingbr,  C.  B.  :  "  They  or  he  '*  would  have  been  uncertain. 
The  words  used  were  necessary  to  authorize  each,  according  to  the 
nature  of  the  case.) 

Thirdly,  was  the  plaintiff  in  this  case  a  wilful  trespasser,  within 
the  meaning  of  the  8  &  4  Vict.  c.  97,  s.  16  ?  It  is  submitted 
that  he  could  not  be  so  deemed,  because  he  had  authority,  under 
the  216th  section  of  the  Bailway  Act,  to  cross  the  railway  for  the 
purpose  of  occupying  his  lands  severed  by  it,  no  communication 
having  been  made  between  them  by  the  Company.  But  it  is  said 
his  right  has  been  taken  away  by  an  arrangement  made  by  him 
with  the  Company,  under  sect.  Ill :  for  that,  having  received  com- 
pensation, by  the  verdict  of  the  sheriff's  jury,  for  the  land  taken 
from  his  farm,  and  also  for  severance,  he  must  be  presumed  to 
have  made  an  arrangement  which  took  away  his  right  to  pass  over 
the  railway  to  the  lands  so  severed.  But,  in  the  first  place,  there 
was  no  legal  evidence  of  the  verdict  of  the  jury,  under  the  Slst 
section  of  the  Act.  Nothing  was  properly  admissible  to  prove  it 
but  the  record  itself,  or  a  copy  of  it.  In  the  next  place,  the  jury 
had  no  authority,  under  the  29th  section,  to  give  compensation  for 
the  non-access  to  the  severed  portions  of  the  land,  but  only  for  the 
damage  done  to  the  farm  by  the  actual  severance.  A  party  must 
suffer  a  serious  inconvenience  by  having  his  land  intersected  by  a 
railway,  independently  of  any  question  as  to  the  means  of  after- 
wards crossing  the  railway  to  it.  How  can  it  be  a  case  in  which 
an  arrangement  with  the  Company  can  be  presumed,  when  it  is 
only  upon  their  not  agreeing  that  the  jury  is  called  in  ? 

[  2i8  j  (Parke,  B.  :    The  jury  found  that  the  plaintiff  asked  for  and 

obtained  from  the  Bheriff 's  jury  compensation  for  the  total  severance. 
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and  received  it  from  the  Company.    The  question  is,  whether  that     Manning 

is  an  arrangement  with  the  Company  within  sect.  111.)  Eastern 

Counties 
The  111th  section  does  not  come  into  operation  until  after  the  Railway  co. 

question  of  compensation  for  the  actual  severance  has  been  settled. 
The  investigation  before  the  sheriff's  jury  is  prior  to  the  construc- 
tion of  the  railway ;  how  can  they  then  ascertain  or  estimate  the 
damage  which  may  arise  from  the  non-communication? 

(Lord  Abingeb,  C.  B.  :  It  would  seem  that  the  jury  must  be 
taken  to  decide  according  to  the  jurisdiction  given  by  the  Act  of 
Parliament,  unless  there  be  evidence  of  an  agreement  between  the 
parties  that  they  shall  settle  the  rest  of  the  compensation  also.  An 
arrangement  may  be  made  by  means  of  the  jury,  as  arbitrators, 
but  there  should  be  some  evidence  of  a  previous  agreement  for  that 
purpose.) 

The  Solicitor-Genercd  (with  whom  were  Shee,  Serjt.,  and 
E.  James) y  in  support  of  the  rule,  was  relieved  from  arguing 
the  questions  arising  on  the  issue  of  the  right  of  footway : 

The  jury  have  found  that  the  plaintiff  claimed  and  has  received 
compensation  for  the  want  of  any  communication  between  his  lands. 
Now,  the  whole  of  the  proceedings  before  the  sheriff's  jury  is  an 
arrangement  and  settlement  of  the  mutual  rights  of  the  parties.  If 
the  one  party  demands,  and  the  other  party  pays,  satisfaction  for 
any  matter  in  difference  between  them,  surely  that  is  an  arrange- 
ment within  the  meaning  of  the  111th  section.  If,  as  has  been 
suggested,  the  jury  had  no  power  to  give  compensation  for  this 
head  of  damage  without  the  concurrence  of  the  parties,  that  makes 
it  stronger  to  show  that  it  was  in  the  nature  of  an  arrangement 
between  them.  But  it  is  submitted  that  the  Legislature  intended 
that  the  jury  should  exercise  such  a  power.  Sect.  28  applies  in 
terms  to  every  sort  of  damage  sustained  by  reason  of  the  severing 
*or  dividing  of  any  lands ;  and  sect.  29  professes  to  be  framed  for  [  *249  ] 
the  settling  of  all  differences  between  the  Company  and  all  parties 
interested  in  any  lands,  taken  or  used,  or  damaged  or  injuriously 
affected,  by  the  execution  of  any  of  the  powers  granted  by  the  Act. 
The  verdict  of  the  jury  is  a  part  of  the  arrangements  between  the 
parties.  The  matters  in  difference  may  be  arranged  out  of  Court ; 
if  they  be  not,  they  are  arranged  and  settled  by  the  intervention  of 
the  jury.  Under  sect.  28,  the  parties  are  empowered  to  agree  for 
satisfaction  for  damage  of  every  kind ;  under  sect.  29,  the  jury 
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Mannino  have  power  to  assess  satisfaction  for  damage  of  every  kind  about 
KA8TKBN  which  the  parties  do  not  agree.  They  go  before  the  jury  with  a 
CouNTiM^  l^jj  knowledge  of  what  communications  will  be  made,  and  the 
plaintiff  makes  his  claim,  and  receives  his  compensation,  for  all 
damage  by  the  want  of  any  other  communication.  If,  on  the  other 
hand,  the  jury  had  no  such  power,  the  compensation  must  have 
been  received  by  the  concurrence  of,  and  by  agreement  with,  the 
Company,  and  the  case  equally  falls  within  sect.  Ill ;  and  if  it  be 
necessary  for  this  purpose  to  have  a  prior  arrangement,  the  pro- 
ceedings before  the  jury  were  ample  evidence  whence  to  infer  it. 
For  this  purpose  that  jury  were  in  the  capacity  of  arbitrators.  If  a 
party  asks  for  damages  for  the  total  severance,  it  is  in  effect  a 
waiver  of  his  right  to  have  a  passage  made. 

With  respect  to  the  admissibility  of  the  evidence  as  to  the  pro- 
ceedings before  the  sheriff,  it  was  clearly  sufficient,  no  record  having 
been  made  of  the  verdict. 

(Parke,  B.  :  I  thought  it  was  not  essential  that  the  verdict  should 
be  recorded ;  but  that  primd  facie  it  must  be  taken  to  have  been 
recorded,  and  that  it  was  so  to  be  proved,  unless  the  contrary  was 
shown.  Here  it  was  shown  that  it  never  had  been  recorded,  and 
therefore  I  admitted  parol  evidence  of  the  verdict.) 

He  was  then  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

[  ♦260  ]  I  think  the  rule  ought  to  be  *absolute  to  enter  a  verdict  for  the 

defendants.  I  pass  by  the  first  ground  on  which  the  case  has  been 
argued,  that  relating  to  the  footway,  because  it  was  disposed  of 
yesterday.  The  award  is  prima  facie  right,  and  the  evidence  of 
it  was  properly  received :  and  if  so,  it  is  clear  that  the  right 
to  the  public  way  was  ipso  facto  destroyed  by  the  award.  The  only 
remaining  point,  therefore,  is,  whether  the  defendants  have  justi- 
fied themselves  under  their  Act  of  Parliament.  One  of  two  things 
appears  to  me  to  be  made  out  on  behalf  of  the  defendants.  Either 
the  Company  had  a  right  under  the  Act,  in  concurrence  with  the 
plaintiff,  to  make  him  this  compensation,  and  the  amount  of  it  was 
submitted  by  him  to  the  sheriff's  jury,  and  received  by  him  in 
pursuance  of  their  verdict,  as  compensation  for  the  severance  of  his 
land  without  reference  to  any  communication  at  all.  Or,  on  the 
other  hand,  if  the  jury  had  no  jurisdiction  under  the  Act,  yet  I  think 
it  came  fairly  within  the  meaning  of  an  arrangement  between  the 


VOL.  Lxvii.]    1848.     EX.     12  MEE.  &  W.  250—251.  829 

plaintiff  and  the  Company.     He  claimed  this  compensation,  the     Manning 

jury  awarded  it,  and  the  Company  paid  and  he  received  it.    If  they      bastebn 

had  power  to  differ  about  the  amount  of  it,  they  had  power  to  settle  ^f  f^Jy'co. 

it  by  some  common  tribunal.     Therefore,  either  by  a  verdict  which 

the  jury  had  jurisdiction  to  give,  or  by  an  arrangement  in  pursuance 

of  a  previous  agreement,  the  plaintiff  has  received  compensation  for 

the  non-communication.    He  had,  therefore,  no  right  afterwards  to 

cross  the  railway,  and  the  Company  were  justified  in  preventing  him. 

The  rule  must,  therefore,  be  absolute  to  enter  a  verdict  for  the 

defendants. 

Fabke,  B.  : 

I  am  of  the  same  opinion.  The  two  points  which  I  reserved  for 
the  consideration  of  the  Court  were  these :  first,  whether  there  was 
sufficient  evidence  that  all  had  been  done  which  was  necessary  to 
make  the  stopping  up  of  the  footway  under  the  Inclosure  Act,  and 
the  award  of  the  Commissioners,  a  valid  act;  and,  secondly,  whether 
♦the  verdict  of  the  sheriff's  jury,  and  the  receipt  by  the  plaintiff  of  [  •251  ] 
the  amount  of  compensation  awarded  to  him  by  that  jury,  was  an 
arrangement  by  him  with  the  Company,  within  the  111th  section 
of  the  Bailway  Act. 

In  the  first  place,  I  am  of  opinion  that  there  was  sufficient  pn77ia 
facie  evidence  of  the  validity  of  the  award.  I  thought,  at  the  trial, 
and  still  think,  on  the  authorities  which  I  then  referred  to,  that  the 
award  must  be  taken  to  have  been  rightly  made,  unless  there  was 
some  inference  to  the  contrary  from  subsequent  enjoyment  incon- 
sistent with  it.  There  was,  however,  no  evidence  to  raise  any  such 
inference.  Therefore  there  was  sufficient  evidence  in  support  of  the 
award,  unless  the  defendants  were  bound  to  prove  affirmatively  that 
the  order  of  justices  was  made  :  and  I  am  satisfied  that  they  were 
not,  and  that  the  circumstance  that  such  an  order  was  required 
makes  no  difference  in  the  application  of  the  principle  I  have 
referred  to. 

The  next  question  is,  whether  the  verdict  of  the  sheriff's  jury,  and 
the  receipt  by  the  plaintiff  of  the  compensation  awarded  by  them, 
for  the  want  of  any  communication  between  his  lands,  was  an 
arrangement  within  the  111th  section.  On  that  question  I  enter- 
tained, at  the  trial,  on  the  slight  consideration  which  I  could  then 
give  to  it,  a  different  opinion  from  that  which  has  just  been  expressed 
by  the  Loan  Chief  Baron.  But  now,  on  fuller  consideration  of  the 
Act  of  Parliament,  I  am  satisfied  that  the  Company  are  right  on 
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Mahkivo     this  point  also,  and  that  the  rule  ought  to  be  made  absolute  to 

Eartbbn  enter  a  verdict  for  them.  I  left  it  to  the  jury  to  say  whether  the 
RailwatCo.  plft^tiff  l^ftd  preferred  a  claim  for  compensation  before  the  sheriff's 
jury,  not  merely  for  the  general  injury  sustained  by  the  separation 
of  his  estate  by  the  railroad,  but  also  for  the  actual  absence  of  com- 
munication, as  upon  the  footing  of  no  communication  being  to  be 
made  by  the  Company  between  the  two  parts  of  the  property.  I 
left  it  to  the  jury  to  say,  whether  the  plaintiff  clearly  meant  to 

[  *252  ]  make,  and  had  *made,  that  claim  before  the  sheriff's  jury,  and 
whether  he  had  received  the  amount  of  the  compensation  from  the 
Company  on  that  footing.  The  jury  found  that  he  had;  and 
certainly  I  was  quite  satisfied  with  the  propriety  of  that  verdict,  as 
it  was  evident  from  the  plaintiff's  own  conduct  on  every  occasion, 
that  he  was  quite  aware  he  had  no  right  to  the  exercise  of  that 
footpath,  and  had  no  right  at  all  to  cross  the  railway.  Then  the 
only  question  which  remains  is,  that  which  arose  upon  the  meaning 
of  the  111th  section  of  the  Act  of  Parliament. 

Now,  with  respect  to  that  question,  the  first  point  would  be 
whether  or  not,  under  the  28th  and  29th  sections,  the  jury  had  a 
right  to  give  compensation,  not  merely  for  general  injury  by 
severance,  but  also  for  the  absence  of  any  communication  to  be 
made  by  the  Company.  I  have  some  doubt  whether  the  power  of 
the  jury  extended  to  more  than  giving  damages  for  the  general 
injury  sustained  by  severance ;  but  that  will  make  no  difference  in 
the  result,  in  my  opinion,  as  to  the  mode  in  which  the  verdict  ought 
to  be  entered.  Suppose  the  jury  had  no  power,  under  the  word 
''  severance,"  to  give  compensation  for  a  total  severance ;  if  that 
were  so,  the  jury  having  in  fact  given  a  verdict  for  the  amount  of 
such  compensation,  the'plaintiff  was  not  entitled  to  receive  it,  unless 
the  case  did  actually  fall  within  the  meaning  of  the  term  ''arrange- 
ment" in  the  111th  section.  By  the  216th  section,  which  gives  the 
proprietors  of  lands  the  power  of  crossing  the  railroad,  they  have  a 
right  to  pass  and  repass  across  such  part  of  the  railway  as  shall  be 
made  in  or  upon  their  lands,  "except  in  cases  in  which  the  Company 
shall  at  their  own  expense  have  made  proper  and  convenient  com- 
munications "  from  the  land  on  one'  side  of  the  railway  to  the  land 
on  the  other  side,  "  according  to  any  agreement  with  any  owner  or 
occupier  thereof,  or  according  to  the  provisions  of  this  Act."  The 
section  to  which  reference  is  here  made  in  the  216th  section  is 
obviously  the  111th.     (His  Lordship  read  that  section.)    Therefore, 

[  *253  ]      the  short  question  to  which  it  comes  *i6  this,   was  there  any 
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arrangement  with  the  Company  by  the  plaintiflf?  The  term  Manhing 
''arrangement"  is  a  very  wide  and  indefinite  one.  If  the 'plaintiff  eabtbrk 
made  a  claim  for  the  loss  of  commmiication  by  means  of  the  Com-  bailwIt^o. 
pany  not  providing  a  tonnel  from  one  side  of  his  land  to  the  other, 
then  it  seems  to  me  that  either  the  sheriff's  jary  had  a  power,  mider 
the  29tli  section,  to  give  compensation  accordingly,  and  that  may  be 
deemed  to  be  an  arrangement  within  the  meaning  of  the  Act ;  or  [if] 
that  is  not  so,  then  the  case  comes  to  this,  that  the  plaintiff  has  pre- 
ferred before  the  sheriff's  jury  a  claim  which  he  had  no  right  to  do, 
for  loss  by  total  severance,  and  the  jury  having  given  compensation 
for  it,  he  has  received  it ;  and  that  falls  within  the  meaning  of  the 
''  arrangement "  contemplated  in  the  111th  section.  I  think  that 
section  does  not  by  the  term  ''arrangement"  necessarily  mean  a 
positive  agreement  between  the  Company  and  the  party ;  and  as  it  is 
clear  that  the  plaintiff  actually  made  that  claim,  and  has  been  paid 
for  the  want  of  communication  accordingly,  it  seems  to  me  that  he  is 
now  deprived  of  the  right  of  going  across  the  railway  for  the  occu- 
pation of  those  lands.  For  these  reasons,  I  think  the  verdict  ought 
to  be  set  aside  on  this  ground  also,  and  the  rule  made  absolute  to 
enter  a  verdict  for  the  defendants. 

GuBNEY,  B.,  concurred. 

BoiaFE,  B. : 

I  am  of  the  same  opinion,  although  I  confess  that  for  some  time 
I  entertained  considerable  doubt  on  the  last  point.  Whether  rightly 
or  wrongly,  the  plaintiff  preferred  his  claim,  and  received  compensa- 
tion at  the  hands  of  the  jury,  for  the  injury  he  would  sustain  by 
being  precluded  from  going  across  the  railway  to  his  lands ;  and  I 
concur  with  my  Lord  and  my  learned  brothers,  that  that  amounts 
to  an  arrangement  within  the  meaning  of  the  111th  section. 

Rule  absolute  to  enter  the  verdict  for  the  defendants. 
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1S43.  HYDE  V.  WATTS. 

JVor^4.  ^^^  Meeson  &  Welsby,  254—270 ;  S.  C.  1  DowL  &  L.  479 ;  13  L.  J.  Ex.  41.) 

^^.^'  ^  A  coyenant  in  a  deed  of   arrangement  that  the    covenantor    would 

^*'^'  forthwith  e£Fect  a  policy  of  assurance  on  his  life  is  satisfied  by  his  effecting 

L  ^^^  J  such  a  policy  within  a  reasonable  time  (1). 

Neglect  of  a  further  coyenant  to  keep  alive  such  policy  renders  the  deed 
voidable  at  the  option  of  the  covenantee,  but  not  void. 

Bringing  an  action  is  sufficient  intimation  of  an  election  on  the  part  of 
the  plaintiff  to  avoid  the  deed. 

Debt  for  work  and  labour,  care,  diligence  and  attendance  as 
an  attorney  and  solicitor  in  prosecuting  and  defending  certain 
causes  and  suits,  and  for  interest,  money  lent,  money  paid,  and  on 
an  account  stated. 

[The  case  was  argued  on  special  demurrer.  The  pleadings  and 
points  taken  sufficiently  appear  from  the  judgment  of  Parkb,  B.] 

t  260  ]  Unthank  argued  in  support  of  the  demurrer,  (Nov.  20) : 

«  ♦  ♦  ♦  * 

*  *  Secondly,  the  replication  is  good,  notwithstanding  the 
[  *26i  ]  ^defendant's  objection  that  it  is  not  averred  in  it  that  a  reasonable 
time  for  effecting  the  policy  had  elapsed  before  the  commencement 
of  the  action.  There  is  nothing  in  the  deed  requiring  it  to  be  done 
within  a  reasonable  time ;  it  is  to  be  done  **  forthwith."  It  is  true 
that  such  a  covenant  would  be  satisfied  by  performance  of  it  within  a 
reasonable  time :  Spenceley  v.  Robinson  (2),  Simpson  v.  Henderson  (3). 
That,  however,  is  not  a  question  of  pleading,  but  of  evidence.  If 
the  insurance  is  not  effected  within  a  reasonable  time,  the  defendant 
will  not  have  forthwith  assured.  Here  it  is  alleged  as  a  breach, 
that  the  defendant  *'  did  not  nor  would  assure  his  life,  as  by  the 
said  indenture  required,  and  according  to  the  said  covenant  in  that 
behalf ; "  and  it  is  submitted  that  that  breach  is  good,  for  if  the 
defendant  had  performed  the  covenant,  he  would  be  considered  to 
have  insured  forthwith. 

(LoBD  Abinger,  G.  B.  :  The  defendant  might  have  rejoined  that 
he  did  insure  his  life  as  by  the  indenture  required,  and  according 
to  the  covenant,  and  have  supported  that  issue  by  evidence  showing 
that  an  insurance  was  effected  within  a  reasonable  time.  I  think 
there  is  no  weight  in  that  objection  to  the  replication. 

Parke,  £. :  The  replication  follows  the  words  of  the  proviso,  and 

(1)  Distinguished  by  Jessel,  M.  R.,  (2)  27  E.  E.  460  (3  B.  &  C.  658)^ 

in   Ex  parte  Lamb  (1881)   19  Ch.  D.  (3)  Moo.  &  Mai.  300. 

169,  173,  51  L.  J.  Ch.  207.— J.  G.  1\ 
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in  the  present  case,  at  least,  is  sufficient,  as  the  question  arises  as        Htok 
upon  a  general  demurrer.)  Watts. 


R.  V.  Richards,  contra :  t  262  ] 

When  the  nature  and  terms  of  this  deed  are  considered,  it  will 
be  found  that  the  rejoinder  is  good,  and  the  replication  bad.  The 
deed  is  not  absolutely  void  by  the  defendant's  neglect  to  insure,  but 
voidable  only  at  the  election  of  the  trustees.  It  cannot  be  that  the 
conduct  of  the  defendant  was  to  make  the  deed  void,  otherwise  it 
would  be  in  his  power  to  avoid  it  at  any  time  by  his  own  misconduct, 
which  cannot  be,  for  that  would  be  to  take  advantage  of  his  own 
wrong :  Rede  v.  Fail'  (i).  If  the  effect  is  to  make  it  null  and  void, 
what  is  to  become  of  the  sums  of  5002.  and  125{.  which  the  defendant 
has  paid  ?  Are  they  to  be  repaid  to  him  ?  If  the  defendant  is  to 
recover  those  sums  from  the  trustees,  what  is  to  become  of  the 
other  creditors  ?  It  cannot  be  said  that  the  deed  is  to  be  void  for 
any  single  deviation  from  it,  nor  unless  the  trustees  elect  to  treat 
it  as  avoided.  In  Roberts  v.  Davey(2),  where  a  license  was  by 
indenture  granted  to  B.  to  dig  mines,  &c.,  for  the  term  of  twenty-one 
yearsy  subject  to  a  condition,  that,  if  the  grantee  should  neglect  to 
\?ork  the  mines  for  a  certain  time,  then  the  indenture  and  the 
license  thereby  granted  should  cease,  determine,  and  be  utterly 
void  ;  it  was  held,  that  the  word  void  meant  voidable  at  the  election 
of  the  grantor ;  and  that  it  was  necessary  to  allege  that  he,  or  some 
one  claiming  under  him,  had  by  some  act  evinced  his  intention  to 
avoid  the  *licen8e.  So,  in  Doe  d.  Bryan  v.  Bancks  (3),  there  was  [  *263  ] 
a  lease  of  coal-mines,  with  a  proviso  that  the  lease  should  be  void, 
if  the  tenant  ceased  working  at  any  time  for  the  space  of  two  years : 
it  was  held,  that  the  lease  was  not  absolutely  void  by  a  cesser  to 
work  for  more  than  two  years,  but  voidable  only  at  the  option  of 
the  lessor.  Doe  d.  Nash  v.  Birch  (4)  is  an  authority  to  the  same 
point. 

(LoBD  ABn^GEB,  C.  B. :  I  think  you  have  shown  that  the  lessee 
cannot  avoid  the  lease. 

Pabxe,  B.  :  By  whom  do  you  say  it  is  to  be  avoided  ?) 

By  the  trustees,  the  parties  of  the  second  part ;  but  here  it  appears 

(1)  18  B.  B.  329  (6  M.  &  S.  121).      (3)  23  B.  B.  318  (4  B.  &  Aid.  401). 

(2)  38  B.  B.  348  (4  B.  &  Ad.  664 ;  1    (4)  46  B.  B.  326  (1  M.  &  W.  402). 
Xev.  &  M.  443). 
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Hyde  by  the  rejoinder,  that  the  trustees  acknowledged  the  indenture  to 
Watts.  be  subsisting,  and  accepted  the  500Z.,  with  the  plaintiff's  assent,  in 
part  performance  of  it,  after  they  and  the  plaintiff  knew  that  the 
defendant  had  not  effected  the  assurance  as  required  by  the  deed. 
The  trustees  had  the  power  to  waive  the  forfeiture  or  not  as  they 
chose,  and  they  have  chosen  to  waive  it ;  and  even  if  it  were  true 
that  the  plaintiff  had  the  power  of  waiving  it,  he  has  done  so  also 
by  his  assent. 

(Lord  Abinger,  C.  B.  :  You  say  that  it  is  at  the  option  of  the 
trustees  to  avoid  it ;  and  as  they  allowed  the  defendant  to  proceed 
with  the  performance  of  the  covenant  after  they  knew  of  the  neglect 
to  insure,  they  cannot  afterwards  say  it  is  void.) 

Yes,  and  they,  having  the  election  to  treat  it  as  void,  must  show 
that  they  have  done  some  act  to  evince  the  exercise  of  their  right, 
treating  it  as  void.  (He  cited  Carpenter  v.  Blandford  (i),  KembleY, 
Farren  (2).)  In  this  case,  as  the  5002.  was  paid  by  the  defendant, 
and  accepted  by  the  trustees  with  the  plaintiff's  assent,  and  at  his 
request,  after  they  knew  of  the  breach  having  been  committed,  as 
stated  in  the  rejoinder,  they  cannot  be  allowed  to  say  that  the  de^ 
was  void ;  for,  if  the  deed  was  void,  the  defendant  would  not  have 
been  bound  to  pay  anything. 

Then  the  replication  is  bad.  By  the  deed,  the  defendant 
[  *264  ]  ^covenants  **  forthwith  "  to  insure  his  life ;  but  that  cannot  mean 
instanter^ — he  must  have  a  reasonable  time  allowed  him  to  do  it. 
In  order  to  effect  the  insurance,  inquiries  must  be  made,  the 
amount  of  premium  ascertained,  and  the  policy  written  out;  all 
which  must  necessarily  take  some  time ;  but  there  is  no  averment 
that  a  reasonable  time  had  elapsed.  After  setting  out  the  deed, 
the  replication  at  once  proceeds  to  assign  a  breach,  that  the  defendant 
did  not  nor  would  assure,  or  cause  to  be  assured,  his  own  life,  as 
by  the  said  indenture  required,  and  according  to  the  said  covenant 
in  that  behalf  therein  mentioned.  Does  that  involve  its  not  having 
been  done  within  a  reasonable  time  ?  It  is  submitted  that  it  do^ 
not,  and  that  it  ought  to  have  shown  that  a  reasonable  time  had 
elapsed.  The  judgment  of  Parke,  B.,  in  Stavart  v.  Eastwood  (3), 
shows  that  the  party  must  have  a  proper  time  to  do  it  in. 

(1)  8  B.  &  C.  575 ;  3  Man.  &  By.      &  P.  425). 

91.  (3)  11  M.  &  W.  197. 

(2)  31 B.  B.  366  (6  Bing.  141 ;  3  Moo. 
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(Pabkb,  B.  :  The  distinction  between  that  case  and  this  is,  that        Htde 
here  he  is  to  do  it  forthwith  (i).)  watts. 

UnthanJc^  in  reply.     *     *    ♦ 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by  [  266  ] 

Pabkb,  B.  : 

This  case  arises  upon  demurrer.  It  was  an  action  of  assumpsit 
brought  for  the  recovery  of  a  demand  for  work  and  labour.  The 
plea  alleges  a  release  from  all  causes  of  action  by  an  indenture 
made  between  the  defendant  of  the  one  part,  Andrew  Spottiswoode 
and  James  How  of  the  second  part,  and  the  plaintiff  and  the  creditors 
of  the  third  part.  It  states  that  the  creditors  therein  described 
were  creditors  of  the  defendant  on  the  1st  of  December,  1841 ;  and 
that,  Spottiswoode  and  How  being  duly  appointed  trustees,  the 
plaintiff  did,  with  the  other  creditors,  quit,  release,  and  for  ever 
discharge  the  defendant  from  all  manner  of  debts  and  demands  and 
causes  of  action.  The  replication  to  this  plea  then  sets  out  the 
indenture.  I  ought  to  have  stated,  that  the  plea  does  not  make 
profert,  but  excuses  it.  Then  the  replication  says,  that  the  indenture 
mentioned  in  the  plea  was  an  indenture  in  words  following :  It 
states,  that  it  was  an  indenture  between  the  debtor  of  the  one  part, 
the  trustees  of  the  second  part,  and  the  creditors  of  the  third  part. 
It  then  recites  the  inability  of  the  debtor  to  pay  his  debts,  and  the 
agreement  entered  into  by  him  to  pay  500/.  a  year  during  the  three 
next  years,  and  contains  a  covenant  on  the  part  of  the  debtor,  in 
the  first  place,  '*  forthwith,"  at  his  own  proper  costs  and  charges, 
either  to  insure  or  cause  to  be  insured  his  own  life,  in  one  or  other 
of  the  respectable  insurance  offices  in  London  or  Westminster,  in 
the  sum  of  1,5002.  at  the  least,  and  that  he  shall  and  will  continue 
the  said  life  so  insured  during  the  term  of  three  years,  and  shall 
deposit  such  policy  with  Spottiswoode  and  How,  the  parties  of  the 
second  part,  who  were  the  trustees.  And  it  is  declared  and  agreed 
between  all  the  parties,  that  all  the  trust  monies  which  may  come 
into  the  hands  of  the  trustees  shall  be  applied  to  the  payment  of 
the  debts.  Then  there  is  a  covenant  with  the  trustees  by  the 
defendant,  *that  he  shall  yearly  or  monthly,  or  otherwise  as  the  [  •267  ] 
trustees  shall  require,  pay  the  sum  of  500/.  in  each  of  the  first  three 
years.    Then  there  is  this  proviso:    ^'It  is  hereby  agreed   and 

(1)  See  per  Jbssel,  M.  B.,  Ex  parte  Lamb,  19  Gh.  D.  169,  173,  51  L.  J.  Oh. 

207.— J.  a.  P. 
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Hyde  declared,  by  and  between  the  parties  hereto,  that  in  ease  he,  the 
Watts.  said  Alaric  Watts,  shall  make  default  in  paying  any  sums  of  money 
by  him  covenanted  to  be  paid,  or  shall  neglect  or  refuse  to  effect  or 
keep  on  foot  such  policy  of  insurance,  then  and  in  either  of  the 
said  cases  these  presents  shall  be  utterly  void  to  all  intents  and 
purposes."  The  replication  then  goes  on  to  aver,  that  the  defendant 
did  not  nor  would  insure,  or  cause  to  be  insured,  his  own  life,  in 
one  or  other  of  the  respectable  insurance  offices  of  London  and 
Westminster,  in  any  sum  of  money,  as  by  the  said  indenture 
required,  and  according  to  the  said  covenant,  whereby  the  said 
indenture  was  utterly  void  and  of  no  effect.  To  that  replication 
there  was  this  rejoinder;  that  after  it  became  the  duty  of  the 
defendant  to  effect  such  policy  of  insurance,  &c.,  and  deposit  the 
same  with  the  trustees,  and  before  the  commencement  of  this  suit, 
the  defendant  paid  to  the  said  trustees,  Andrew  Spottiswoode  and 
James  How,  a  large  sum  of  money,  to  wit,  the  sum  of  500i.,  in  part 
performance  and  satisfaction  of  that  covenant  by  the  defendant, 
which  payment  of  money  the  said  trustees  accepted ;  that  the  said 
payment  was  made  by  the  defendant  at  the  express  desire  of  the 
plaintiff,  and  that,  at  the  time  and  after  the  defendant's  making  the 
said  payment,  the  plaintiff  well  knew,  and  the  said  Andrew 
Spottiswoode  and  James  How,  as  being  the  trustees,  well  knew  and 
were  fully  aware,  that  the  defendant  had  not  effected  such  insurance, 
or  deposited  such  policy  with  the  trustees,  as  the  indenture  required. 
Then  the  defendant  further  said,  that,  after  payment  of  such  sum 
of  money,  and  before  the  commencement  of  this  suit,  he  did  assure 
his  own  life  in  a  certain  respectable  insurance  office,  known  by  the 
name  of  the  Victoria  Life  Lisurance  Society,  in  the  said  large  sum 
[  *268  J  of  1,000Z.,  and  did  deposit  such  policy  of  assurance  with  "^Spottis- 
woode and  How,  the  trustees;  and,  further,  that  Spottiswoode 
and  How,  as  trustees,  accepted  the  deposit  of  such  policy,  and 
acknowledged  themselves  satisfied  therewith  as  such  trustees,  and 
acknowledged  and  declared  such  assurance  and  the  deposit  of  such 
policy  to  be  a  satisfactory  and  sufficient  performance  of  the 
covenant  as  by  the  indenture  required.  The  defendant  then  says, 
that  he  afterwards  paid  a  further  sum  of  125{. 

The  question  arose  as  on  a  general  demurrer.  Several  points 
were  raised  in  the  course  of  the  argument  on  both  sides. 

For  the  plaintiff  it  was  contended,  that  the  plea  was  bad,  because, 
by  incorporating'  the  indenture  stated  in  the  replication  with  the 
plea,  it  did  not  appear  by  any  averment  in  the  plea,  that  the  debt 
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was  mentioned  in  the  schedale,  and  the  release,  construing  it  by  Htdb 
the  recital,  applied  only  to  such  debts.  But  it  is  a  fallacy  to  suppose  watts. 
that  the  indenture  stated  in  the  replication  is  to  be  taken  to  be  part 
of  the  plea.  It  would  have  been,  if  the  plea  had  contained  a  profert, 
and  the  replication  had  set  out  the  deed  on  oyer.  But  here  the 
profert  is  excused,  and  the  replication  states  the  indenture  as  a 
part  of  itself. 

For  the  defendant  it  was  objected,  that  the  replication  did  not 
assign  a  good  breach  of  the  defendant's  covenant  in  the  indenture, 
''  forthwith  to  assure,  or  cause  to  be  assured,*'  his  own  life ;  but 
we  have  already  intimated  our  opinion  in  the  course  of  the  argument, 
that  the  breach  was  sufficient  on  general  demurrer. 

The  material  question  in  the  cause  was  then  discussed,  whether 
the  deed,  in  case  of  a  neglect  to  effect  or  keep  alive  a  policy  on  his 
own  life  for  1,5002.,  was  absolutely  void  as  to  all  the  parties,  and 
incapable  of  being  confirmed,  or  only  void  as  against  the  plaintiff, 
if  he  should  so  elect.  Our  opinion  is,  that  the  latter  is  the  true 
construction,  by  reason  of  the  absurd  consequences  which  would 
follow,  if  the  defendant,  against  the  consent  of  the  other  parties, 
*who  had  all  an  interest  in  the  continuance  of  the  indenture,  and  *269  j 
to  whom  it  gave  benefit  as  well  as  to  the  defendant,  could  avail 
himself  of  his  own  wrong,  and  absolve  himself  and  the  trustees 
from  liability  on  their  respective  covenants.  We  think,  therefore, 
that  this  case  falls  within  the  principle  of  the  numerous  authorities 
cited  by  Mr.  Richards^  and  that  the  indenture  was  void  only  as  to 
the  plaintiff  and  others  if  they  should  elect  to  make  it  so ;  and  it 
may  be,  that  the  plaintiff  could  not,  after  taking  the  benefit  under 
the  deed,  so  elect  in  respect  of  any  prior  breach  of  the  proviso  or 
condition.  But,  admitting  that  the  argument  of  the  defendant's 
counsel  in  this  respect  was  well  founded,  and  that  the  breach  by 
the  defendant's  neglecting  to  assure  his  life  forthwith,  which  had 
occurred  before  the  payment  of  the  5002.,  by  the  plaintiff's  assent, 
to  the  trustees,  could  no  longer  be  insisted  on  by  the  plaintiff  as  ^ 
avoiding  the  release,  it  was  perfectly  competent  for  the  plaintiff  to 
insist  on  the  subsequent  neglect  to  insure,  as  another  ground  of 
avoidance.  And  it  was  contended  by  the  plaintiff's  counsel,  that 
the  replication  did  contain  an  averment  of  such  a  continuing 
breach ;  and  if  not,  that  the  rejoinder  admitted  a  subsequent  breach, 
by  stating  that  the  defendant  afterwards  insured  for  a  sum  of 
money,  by  a  policy,  which  the  trustees  accepted  las  a  performance 
of  the  defendant's  covenant;  and,   further,   that  the   breach   so 
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Htdb        admitted  supported  the  declaration,  which  was  not  for  a  breach  of 
Wattb.       covenant,  but  for  the  original  debt. 

If  the  plaintiff's  counsel  should  be  driven  to  rely  on  the  rejoinder 
as  admitting  a  breach,  we  doubt  whether  he  would  succeed.     Our 
doubt  is  not  on  the  ground  that  it  would  be  a  departure,  or  that 
the  plaintiff  could  not  avail  himself  of  the  admissions  in  the 
rejoinder  against  the  defendant;  for  we  are  satisfied  that  the 
plaintiff  had  a  right  to  rely,  not  merely  on  the  general  confession 
contained  in  it,  but  on  the  statement  of  particular  facts  ;  and  that 
one  pleading  might  be  cured  by  the  admissions  in  the  pleadings  of 
[  *270  ]       the  ^adverse  party ;  and  that  depends  on  the  general  principle, 
that,  as  against  the  party  pleading  facts,  they  are  to  be  taken  to  be 
true,  and  nothing  turns  upon  the  circumstance  that  issue  is  taken 
on  the  pleading,  which  occurred  in  the  cases  cited.    In  that  of 
PeU  V.  Oarlick  (i)  there  was  a  demurrer.     But  we  should  hesitate 
in  deciding  that  the  ambiguous  statement,  that  a  policy  was  effected 
in  a  certain  sum,  and  accepted  by  the  trustees,  necessarily  meant 
that  it  was  not  such  a  policy  as  otherwise  would  not  have  been 
a  compliance  with  the  covenant.    But  we  are  relieved  from  the 
necessity  of  deciding  this  point,  because  we  are  of  opinion  that  the 
replication  contains  a  breach,  not  merely  for  not  effecting  a  policy 
forthwith,  but  for  not  assuring  at  all,  according  to  the  indenture : 
and  we  agree  in  the  construction  put  by  Mr,  Unthank,  that  the 
defendant's  covenant  was  not  to  keep  alive  the  original  policy, 
which  covenant  would  have  been  broken  once  for  all  by  neglecting 
to  insure  forthwith,  but  that  there  is  a  continuing  covenant  to  keep 
insured  by  some  policy  in  some  office.     The  breach,  therefore,  in 
our  opinion,  is  this,  that  the  defendant  did  not  insure  his  life  forth- 
with, and  has  not  kept  it  insured  according  to  the  indenture,  in 
1,500Z. ;  and   consequently  the  rejoinder,  although  it  contains  a 
good  answer  to  the  first  part,  does  not  contain  any  answer  to  the 
last,  because  the  assent  and  acceptance  of  the  trustees  of  a  policy 
not  made  according  to  the  indenture  does  not  bind  the  plaintiff. 

We  all  think  that  no  act  or  intimation  of  election  on  the  part  of 
the  plaintiff  to  avoid  the  deed  was  necessary  before  bringing  the 
action.  The  deed  is  void  against  the  plaintiff,  if  he  chooses  to 
treat  it  as  such,  by  bringing  an  action  for  the  original  debt. 

Our  judgment  will  therefore  be  for  the  plaintiff,  on  account  of 
the  insufficiency  of  the  rejoinder. 

Judgment  for  the  plaintiff. 
(1)  Lutw.  1492. 
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FESTING  AND   Others  v.   ALLEN   and   Others  (1).  1343 

(12  Meeson  &  Welsby,  279—302 ;  S.  C.  13  L.  J.  Ex.  74.)  Y'^y  ?• 

'  June  i). 

A  testator,  seised  in  fee  of  certain  freehold  estates,  devised  them  to        ^^^^-  20. 
trustees,  to  the  use  of  his  granddaughter,  M.  H.  J.,  for  life,  **  and  from        t»"T"/- 
and  after  her  decease,  to  the  use  of  all  and  every  the  child  or  children  of         pieiu 
her  the  said  M.  H.  J.  who  shall  attain  the  age  of  twenty-one  years,"  to         r  nyn  -1 
hold  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs,  &c.     **  And  for  want  of  any  such  issue,"  he  directed 
that  his  trustees  should  stand  possessed  thereof,  in  trust  as  to  one  moiety  to 
permit  A.  J.,  the  wife  of  his  grandson  T.  R.  £.  J.,  to  receive  the  rents  and 
profits  during  her  life  for  the  maintenance  and  education  of  all  and  every 
the  child  or  children  of  his  said  grandson  T.  E.  £.  J.,  lawfully  begotten, 
-who  should  attain  the  age  of  twenty-one  years,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to  their  several  and  respective 
heirs,  &c.     And  as  to  the  other  moiety,  to  stand  possessed  thereof  to  the 
use  of  S.  B.,  for  life,  and  from  and  after  her  decease,  to  the  use  of  all  and 
every  the  child  or  children  of  the  said  S.  B.,  lawfully  begotten,  who  should 
attain  the  age  of  twenty-one  yeara,  to  hold  as  tenants  in  common  in  fee. 

The  testator  died  in  1824,  leaving  him  surviving  his  granddaughter,  the 
said  M.  H.  J.,  the  said  A.  J.,  the  wife  of  the  said  T.  B.  B.  J.,  who  had  four 
children,  and  the  said  S.  B.,  who  had  seven  children.  M.  H.  J.  married  in 
1825,  and  died  in  1833,  leaving  three  children,  who  were  infants  at  the 
time  of  her  death.  Some  of  the  children  of  A.  J.  and  S.  B.  attained  the 
a^  of  twenty-one. 

Held,  that  M.  H.  J.  was  tenant  for  life,  with  a  contingent  remainder  in 
fee  to  such  of  her  children  as  should  attain  twenty-one ;  and  as  no  child  had 
attained  twenty-one  when  the  particular  estate  determined  by  her  death, 
the  remainder  was  necessarily  devested,  and  the  children  took  no  interest 
in  the  estate  devised. 

Held,  aI»o,  that  the  limitations  over  were  devested  by  the  same  event, 
and  that  the  estate  vested  in  the  heir-at-law. 

A  BILL  in  Chancery,  and  also  a  bill  of  revivor  and  sapplement, 
having  been  filed  in  this  case,  the  cause  came  on  to  be  heard  on 
the  10th  of  December,  1842,  before   his  Honour  Vice-Chancellor 
WiGRAM,  who  ordered  the  following  ^case  to  be  stated  for  the  opinion       [  «280  ] 
of  the  Barons  of  the  Court  of  Exchequer  : 

Soger  Belk,  the  testator,  being,  at  the  date  of  his  will,  and  at 
the  time  of  his  death,  seised  of  the  inheritance  in  fee-simple  in 
possession  of  divers  freehold  messuages,  lands,  &c.,  duly  made 
and  published  his  last  will  and  testament  in  writing,  dated  the 
7th  of  September,  1821,  duly  executed  and  attested,  and  which 
will,  as  far  as  related  to  the  devise  of  the  said  real  estate,  was  as 

(1)  Distinguished    in     Muakett    v.  in   Astltty   v.   Mickkthwait  (1880)    Id 

Eaton  (1875)  1  Ch.  D.  435;   45  L.  J.  Ch.  D.  59;  49  L.  J.  Ch.  672;  and  see 

Ch.  22,  and  Marshall  v.  Oinyell  (1882)  now  the  Contingent  Bemainders  Act, 

21  Ch.  D,  790;  51  L.  J.  Ch.  818;  ap-  1877  (40  &  41  Vict.  c.  33),  which  has 

proved  in  Canliffe  v.  Brancker  (1876)  largely  diminished  the  operation  of  the 

3  Ch.  Biv.   393;   46  L.  J.  Ch.    128;  rule  in  this  case.— J.  G.  P. 
commented  on  but  Ueuted  us  binding 
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Fkstino  follows :  "  I  give  and  devise  to  George  Allen,  Thomas  Youle,  and 
Allen.  John  Gillatt,  all  and  every  my  messuages,  lands,  hereditaments, 
both  freehold  and  copyhold,  and  all  my  other  messuages,  lands, 
tenements,  hereditaments,  and  real  estates  whatsoever  and  whereso- 
ever: to  have  and  to  hold  the  same  unto  the  said  G.  Allen, 
T.  Youle,  and  J.  Gillatt,  their  heirs  and  assigns,  to  the  uses,  upon 
and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  and  declarations  hereinafter 
expressed  and  declared  of  and  concerning  the  same,  (that  is  to  say), 
to  the  use  of  my  dear  wife  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  if  she  shall  so  long  continue  my  widow 
and  unmarried,  without  impeachment  of  waste ;  and  from  and  after 
her  decease  or  second  marriage,  which  shall  first  happen,  to  the 
use  of  my  said  granddaughter,  Martha  Hannah  Johnson,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life ;  and  from  and 
after  her  decease,  to  the  use  of  all  and  every  the  child  or  children 
of  her  the  said  Martha  H.  Johnson  who  shall  attain  the  age  of 
twenty-one  years,  if  more  than  one,  equally  to  be  divided  amongst 
them,  share  and  share  alike,  to  hold  as  tenants  in  common,  and 
not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and 
assigns  for  ever,  and  if  but  one  such  child,  then  to  the  use  of  such 
one  child,  his  or  her  heirs  and  assigns  for  ever.  And  for  want  of 
any  such  issue,  then  it  is  my  will  and  mind,  and  I  do  hereby  direct, 
that  my  said  trustees,  and  the  survivor  of  them,  and  the  heirs  and 
[  281  ]  assigns  of  such  survivor,  do  and  shall  stand  *  seised  and  possessed 
thereof,  in  trust,  as  to  one  equal  half  part  or  share  thereof,  to 
permit  and  suffer  Ann  Johnson,  the  wife  of  my  grandson  Thomas 
Eoger  Belk  Johnson,  or  any  other  wife  whom  he  may  happen  to 
marry,  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  her  natural  life,  for  the  maintenance 
and  education  of  all  and  every  the  child  or  children  of  my  said 
grandson  Thomas  Boger  Belk  Johnson,  lawfully  begotten,  who 
shall  attain  the  age  of  twenty-one  years,  if  more  than  one,  equally 
to  be  divided  amongst  them,  share  and  share  alike,  to  hold  as 
tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs  and  assigns  for  ever,  and  if  but  one  such  chDd, 
then  to  the  use  of  such  one  child,  his  or  her  heirs  and  assigns  for 
ever.  And  as  to  the  other  equal  half  part  or  share  thereof,  to  stand 
seised  and  possessed  thereof,  to  the  use  of  the  said  Sarah  Rhodes, 
for  and  during  the  term  of  her  natural  life,  and  from  and  after  her 
decease,  to  the  use  of  all  and  every  the  child  or  children  of  the 
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said  Sarah  Rhodes,  lawfully  begotten,  who  shall  attain  the  age  of      Festino 

twenty-one  years,  if  more  than  one,  to  be  equally  divided  amongst       allkn. 

them,  share  and  share  alike,  to  hold  as  tenants  in  common,  and 

not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and 

assigns  for  ever,  and  if  bat  one  sach  child,  then  to  the  ase  of  sach 

one  child,  his  or  her  heirs  and  assigns  for  ever."     '*  Provided 

always,  that  if  either  of  them  the  said  Thomas  Roger  Belk  Johnson 

or  Sarah  Rhodes  should  happen  to  die  without  issue  who  shall 

attain  the  age  of  twenty-one  years,  then  and  in  such  case  I  do 

hereby  declare,  that  my  said  trustees  shall  stand  seised  and  be 

possessed  of  the  entirety  of  my  said  messuages,  lands,  tenements, 

and  real  estates,  to  the  use  of  the  survivor  of  them  the  said  Thomas 

Roger  Belk  Johnson  and  Sarah  Rhodes  for  life,  and  from  and  after 

his  or  her  decease,  to  the  use  of  his  or  her  child  or  children,  in 

such  and  the  same  manner  as  the  original  share  is  hereinbefore 

devised  in  trust  for  them.  And  if  both  of  *them  the  said  Thomas  Roger       [  *282  ] 

Belk  Johnson  and  Sarah  Rhodes  shall  happen  to  die  without  such 

issue,  then  to  the  use  of  Ann,  the  wife  of  John  Butt,  of  Sheffield 

aforesaid,  draper,  her  heirs  and  assigns  for  ever."     The  whole  of 

the  will  is  to  be  considered  a  part  of  the  casQ,  and  may  be  referred 

to  by  any  party  upon  the  argument. 

The  said  Roger  Belk  died  on  the  20th  of  January,  1824,  leaving 
the  said  6.  Allen,  T.  Youle,  and  J.  Gillatt  him  surviving,  and  the 
said  J.  Gillatt  has  since  died,  leaving  the  said  G.  Allen  and  T. 
Youle  him  surviving. 

The  said  Roger  Belk  left  him  surviving  Hannah  Belk,  his  widow, 
the  said  Martha  Hannah  Johnson,  Ann,  the  said  wife  of  the  said 
Thomas  Roger  Belk  Johnson,  Sarah,  the  wife  of  the  said  Charles 
Rhodes,  and  Ann,  the  wife  of  the  said  John  Butt ;  and  he  also  left 
him  surviving  the  said  Thomas  Roger  Belk  Johnson,  his  heir-at- 
law  and  customary  heir.  The  said  Hannah  Belk  (the  widow  of  the 
said  testator)  died  in  the  lifetime  of  the  said  Martha  Hannah 
Johnson,  and  the  said  Martha  Hannah  Johnson,  on  the  2nd  of 
July,  1825,  intermarried  with  Maurice  Green  Festing,  who  died  in 
1827.  The  said  Martha  Hannah  Festing  (theretofore  Martha 
Hannah  Johnson)  died  in  1888,  leaving  John  Belk  Festing,  (one  of  the 
above-named  plaintiffs),  Henry  Festing,  (another  of  the  plaintiffs), 
and  Thomas  Festing,  (the  plaintiff  above  named,  and  who  died  in 
December,  1835),  her  only  children,  and  who  were  then  infants 
of  the  respective  ages  of  six  years,  three  years,  and  one  year,  or 
thereabouts.    The  said  Sarah  Rhodes  is  still  living,  and  has  seven 
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festing      children,  of  whom  four  have  attained  the  age  of  twenty-one  years. 

ALLEN.  and  three  are  infants.  The  said  Thomas  Boger  Belk  Johnson  had 
four  children  by  his  wife,  the  said  Ann  Johnson,  named  in  the  said 
will,  namely,  the  above-named  defendant  J.  Johnson,  who  has 
attained  the  age  of  twenty-one  years,  and  three  other  children  who 
died  infants.  The  said  Ann  Johnson  died  on  the  24th  of  May, 
1824 ;  and  on  the  8th  of  November,  1824,  the  said  Thomas  Boger 

[  *283  ]  Belk  *  Johnson  intermarried  with  the  above-named  defendant  Ann 
Johnson,  and  had  issue  by  her  the  above-named  defendants  James 
Johnson  and  Eleanor  Johnson,  both  of  whom  are  infants.  The 
said  Thomas  Boger  Belk  Johnson  died  on  the  22nd  of  February, 
1837,  having  first  duly  made  and  published  his  last  will  and 
testament  in  writing,  bearing  date  the  12th  February,  1887,  and 
thereby  gave,  devised,  and  bequeathed  all  his  real  and  personal 
estate  whatsoever  and  wheresoever  unto  the  defendants  Christopher 
Booler  and  John  Watson,  and  the  survivor  of  them,  his  heirs, 
executors,  administrators,  and  assigns,  on  certain  trusts  thereby 
declared. 

In  December,  1834,  the  above-named  plaintiffs,  (the  infant 
children  of  the  said  M.  H.  Festing),  by  their  next  friend,  filed 
their  original  bill  of  complaint ;  and  in  January,  1842,  the  above- 
named  plaintiffs  filed  their  bill  of  revivor  and  supplement,  against 
the  several  defendants  above  named ;  and  the  said  causes,  together 
with  two  petitions  of  rehearing,  one  presented  by  the  said  plaintiffs, 
and  the  other  presented  by  the  said  defendants  Christopher  Booler 
and  J.  Watson,  came  on  to  be  heard  before  V.-C.  Wioram,  where- 
upon his  Honour  ordered  the  above  case  to  be  stated  for  the  opinions 
of  the  Barons  of  the  Exchequer. 

The  questions  for  the  opinion  of  this  Court  are, — ^first,  whether, 
upon  the  death  of  the  said  Martha  Hannah  Festing,  Thomas  Boger 
Belk  Johnson,  the  heir-at-law  of  the  testator,  took  any  and  what 
estate  or  interest  in  the  real  estates  devised  by  the  will,  or  the  rents 
and  profits  thereof.  Secondly,  whether,  upon  the  death  of  the 
said  Martha  Hannah  Festing,  the  plaintiffs,  as  the  infant  children 
of  the  said  Martha  Hannah  Festing,  took  any  and  what  estate  or 
interest  in  the  real  estates  devised  by  the  said  will,  or  the  rents 
and  profits  thereof.  Thirdly,  whether,  upon  the  death  of  the  said 
Martha  Hannah  Festing,  the  said  Ann  Johnson  and  her  children, 
and  the  said  Sarah  Bhodes  and  her  children,  took  any  and  what 
[  *284  ]]  estate  *or  interest  in  the  said  estates  devised  by  the  said  will,  or 
the  rents  and  profits  thereof. 
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Malins,  for  the  infant  children  of  Martha  H.  Festing  :  Frstinq 

The  children  of  Mrs.  Festing  took  upon  their  birth  vested  estates       Allen. 

in  fee-simple  in  the  premises  in  question,  liable  to  be  devested       j"^^\' 

if  they  died  under  twenty-one.     It  is  the  duty  of  the   Court  to         

eflFectuate  the  intention  of  the  testator,  if  it  can  be  done  consistently 
with  the  rules  of  law,  and  there  can  be  no  doubt  that  his  first 
object  here  was  to  prefer  the  family  of  Martha  H.  Johnson,  who 
afterwards  became  Mrs.   Festing;   and   then  to  take  the  other 
devisees  in  the  order  in  which  the  property  is  devised  to  them. 
Then,  can  the  Court  effectuate  that  intention  ?    It  is  submitted 
that  it  can.    At  the  testator's  death  his  granddaughter  Martha 
Hannah  Johnson  was  unmarried.     She  therefore  at  that  time  took 
an  estate  for  life,  with  a  contingent  remainder  in  fee  to  her  children ; 
and,  as  it  is  a  settled  rule  of  law  that  there  can  be  no  vested  estate 
after  a  contingent  limitation  of  the  fee  (1),  that  necessarily  made 
all  the  subsequent  remainders  contingent  also.     There  was  there- 
fore a  contingent  remainder  with  a  treble  aspect;  if  Hannah  Festing 
had  children,  they  were  to  take  the  fee,  if  not,  it  was  to  go  to  the 
children  of  Thomas  Soger  Belk  Johnson  and  Sarah  Bhodes,  and  if 
their  children  failed,  to  Ann  Butt.  Then  the  question  is,  did  the  estate 
remain  in  contingency  until  the  children  attained  the  age  of  twenty- 
one,  and  then  cease,  or  did  it  vest  in  them  on  their  birth,  liable  to 
be  devested  if  they  did  not  attain  the  prescribed  age  ?    In  Doe  d. 
Herbert  v.  Selhy  (2),  the  devise  was  to  the  testator's  son  George  for 
life,  and  after  his  decease  to  his  children  and  their  heirs  for  ever, 
as  tenants  in  common ;  but  if  his  son  George  should  die  without 
issue,  or  leaving  issue,  and  such  child  or  children  should  die  before 
attaining  the  age  *of  twenty-one  years,  or  without  lawful  issue,       [  ♦285  ] 
then  he  gave  and  devised  the  same  estates  to  three  other  persons 
as  tenants  in  common  in  fee.     After  the  testator's  death,  his  son 
George  suffered  a  recovery  and  died  a  bachelor ;  and  it  was  held, 
that  in  that  event  the  devise  over  must  take  effect,  if  at  all,  as  a 
contingent  remainder,  and  was  therefore  defeated  by  the  destruction 
of  the  particular  estate  which  supported  it  by  the  recovery.    It  was 
there  contended  that  the  ultimate  devisees  took  by  way  of  executory 
devise,  or  vested  remainder;  but  Baylby,  J.,  says:  "It  is  clear,  that, 
where  a  devise  may  operate  as  a  contingent  remainder,  it  cannot 
be  considered  as  an  executory  devise.     If  a  fee  be  given  by  way 
of  vested  limitation,  but  determinable,  a  remainder  after  that  must 
be  an  executory  devise ;  but  if  a  fee  is  limited  in  contingency,  and 
(1)  Fearne'B  C.  E,  22g.  (2)  26  R.  B.  585  (2  P.  ^  C.  926). 
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Festino  upon  failure  of  that  the  estate  is  given  over,  that  is  a  contingency 
allkn.  ^ith  a  double  aspect ;  and  if  the  estate  vests  in  the  one,  it  cannot 
in  the  other :  Loddington  v.  Kime  (i).  But  it  may  happen  that  an 
estate  may  be  devised  in  either  of  two  events ;  and  that  in  one 
event  the  devise  may  operate  as  a  contingent  remainder,  in  the 
other  as  an  executory  devise.  Thus,  if  George  had  left  a  child, 
a  determinable  fee  would  have  vested  in  that  child,  and  then  the 
devise  over  could  only  have  operated  as  an  executory  devise.  Bat 
George  having  died  without  having  had  a  child,  the  first  fee  never 
vested,  and  the  remainder  over  continued  a  contingent  remainder." 
And  then,  after  stating,  that,  in  the  event  which  had  happened, 
the  devise  to  the  testator's  other  children  did  not  operate  by  way 
of  executory  devise,  he  concludes  by  stating  his  opinion  to  be, 
''that  George  Herbert  took  an  estate  for  life  only,  and  that  his 
children,  if  there  had  been  any,  would  have  taken  a  fee  ;  ^*  bat  in 
the  event  which  had  happened,  the  remainder  over  was  contingent, 
[  *286  ]  and  defeated  by  the  destruction  of  the  particular  "^estate.  Now 
that  is  the  construction  to  be  put  upon  this  will,  and  would  carry 
out  the  intention  of  the  testator.  The  dij£culty  is  introduced  by 
the  words  "  who  shall  attain  the  age  of  twenty-one  years."  Taking 
that  strictly  grammatically,  it  would  certainly  appear  as  if  it  meant 
that  they  were  to  take  only  in  the  event  of  their  attaining  the  age 
of  twenty-one  ;  but  courts  of  law  do  not  look  at  limitations  of  this 
kind  in  the  same  way  that  a  grammarian  would,  but  endeavour  to 
put  such  construction  upon  them  as  will  effectuate  the  intention  of 
the  testator,  although  it  may  not  be  in  accordance  with  the  strict 
grammatical  sense  of  the  words  used.  They  have,  therefore,  from 
the  time  of  Boraston's  case  (2)  downwards,  been  in  the  constant 
habit  of  construing  words  making  devises  contingent  on  the  devisees 
attaining  a  particular  age,  as  creating  conditions  subsequent,  so  as 
to  defeat  the  estate  if  the  devisees  do  not  ultimately  attain  the  pre- 
scribed age,  and  not  as  conditions  precedent  to  the  vesting  of  the 
estates.  This  has  been  done  in  order  to  avoid  the  inconvenience 
which  would  arise  from  the  failure  of  limitations  like  this  by  the 
destruction  and  expiration  of  particular  estates,  while  the  devisees 
in  remainder  were  under  the  prescribed  age.  Such  inconvenience 
could  not  be  more  strongly  shown  than  in  the  present  case ;  for  if 
the  estates  of  the  children  of  Hannah  Johnson  remained  in  con- 
tingency till  they  attained  twenty-one,  the  right  to  the  property  is 
altogether  lost  in  consequence  of  the  death  of  their  mother  while 
(1)  3  Lev.  431.  (2)  3  Oo.  Rep.  19. 
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they  were  ander  age,  since  it  is  an  inflexible  rale  that  a  contingent  Fbstikg 
remainder  must  vest,  at  the  latest  moment,  at  the  expiration  of  allien. 
the  particular  estate  which  supports  it ;  and  the  same  might  have 
happened  with  respect  to  the  two  next  families  in  the  order  of  the 
limitations,  if  the  parents  had  been  then  dead,  and  their  children 
had  been  under  age ;  and  thus  Mrs.  Butt,  the  last  object  of  the 
testator's  bounty,  would  have  *taken  the  estate,  to  the  exclusion  of  [  •287  ] 
all  those  for  whom  the  testator  intended  it  in  preference  to  her.  On 
these  grounds  it  is  that  the  Courts  have  been  so  anxious  to  reject 
words  creating  a  contingency  upon  a  devisee  attaining  a  particular 
age.  There  are  three  classes  of  cases  on  this  subject.  First,  where 
a  chattel  interest  is  bequeathed  until  the  devisee  attains  a  particular 
age,  and  then  to  him.  The  first  case  of  this  class  is  Boraston's 
case,  where  it  was  held,  that  the  remainder  vested  in  the  devisee, 
though  he  never  attained  twenty-one.  The  authorities  on  this 
subject  are  collected  in  Feame  on  Contingent  Remainders,  241, 
commencing  with  Boraston's  case,  and  there  it  is  stated,  that  these 
expressions,  as  to  attaining  a  particular  age,  do  not  constitute  con- 
ditions or  contingent  limitations,  but  only  denote  the  time  when 
the  remainder  is  to  vest  in  possession;  as  in  Mansfield  v.  Dygard(i)y 
Goodtitle  v.  Whitby  {2),  and  Denn  v.  Satterthwaite  (s).  And  Doe  v. 
Lea  (4)  is  another  case  of  the  same  kind,  where  the  distinction  was 
noticed  with  respect  to  the  words  "when"  and  "then,"  &c.,  as 
only  denoting  the  time  of  vesting  in  possession.  Warter  v.  Hutchin- 
son (&)  is  to  the  same  effect.  The  same  principle  was  also  acted 
upon  in  the  recent  case  of  Doe  d.  Cadogan  v.  Ewart  (6).  These 
were  cases  of  an  individual,  not  of  a  class,  and  it  was  held  not  to 
be  a  condition  precedent  but  subsequent,  and  that  the  parties  took 
immediately,  and  before  attaining  twenty-one.  A  second  class  is, 
where  a  life-estate  is  given,  with  remainder  to  a  devisee  or  to  a 
class  of  persons,  if,  upon,  or  when,  he  or  they  shall  attain  a 
particular  age,  with  a  gift  over  upon  his  or  their  dying  under  that 
age;  as  in  Edwards  v.  Hammond (7),  (which  is  correctly  stated  in 
a  note  to  Feame  on  Contingent  Remainders,  p.  245),  and  ^Brom-  [  •288  ] 
field  V.  Crowder{s),  where  the  devisees  were  held  to  take  vested 
remainders.     Those  were  cases  of  individuals,  but  in  Doe  d.  Roake 

(1)  Feame,  245 ;  1  Eq.  Ab.  195.  (6)  45  R.  B.  789  (7  Ad.  &  El.  636; 

(2)  1  Burr.  245,  3  N.  &  P.  197). 

v3)  1  W.  Bl.  519.  (7)  3  Lev.  132;  2  Show.  398. 

(4)  IB.  B.  631  (3  T.  B.  41).  (8)  8  B.  B.  805  (1  Bos.  &  P,  N.  B, 

(o)  See  25  B.  B.  551  (1  B.  &  C.  721 ;  3^3). 
3  DowL  A  Bjr.  58). 
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Festing      v.  Nowell  (i),  the  devise  was  to  a  class  of  persons;  to  J.  S.  for  life, 
Allen.       and  on  his  decease  to  and  among  his  (the  testator's)  children  equally, 
at  the  age  of  twenty-one>  and  their  heirs,  as  tenants  in  common ; 
but  if  only  one  child  should  live  to  attain  such  age,  to  such  child 
and  his  or  her  heirs,  at  his  or  her  age  of  twenty-one ;  and  in  case 
J.  S.  should  die  without  issue,  or  such  issue  should  die  before  twenty- 
one,  then  over ;  and  it  was  held  that  the  children  took  a  vested 
remainder  on  their  birth.    Lord  Ellenborouoh,  Gh.  J.,  there  said, 
"  I  think  this  case  concluded  by  Bromfield  v.  Crowder,  which  was 
very  fully  considered : "  and  after  stating  that  case,  and  the  case  of 
Doe  d.  Hunt  v.  Mo(yi'e  (2),  (which  was  an  immediate  devise  of  the 
testator's  real  estate  in  fee  to  J.  Moore  when  he  attained  twenty- 
one,  but  in  case  he  died  before  twenty-one,  then  to  his  brother,  and 
where  it  was  held,  that  J.  Moore  took  a  vested  estate) ;  he  adds, 
'^  so  that  it  appears,  whether  the  devise  be  in  remainder  or  an 
immediate  devise,  there  is  no  substantial  distinction."    That  is  a 
case  showing  the  convenience  of  holding  that  the  estate  vests  early, 
and  it  decided  that  the  estate  vested  in  the  children  upon  their 
birth.     So  in  the  recent  case  of  Doe  d.  DoUey  v.  Ward  (3),  where 
the  devise  was  to  the  testator's  daughter  Sarah  for  life,  and  after 
her  decease  ''  to  such  of  her  children  as  she  now  has  or  may  have, 
if  a  son  or  sons,  at  his  or  their  ages  of  twenty-three,  if  a  daughter 
or  daughters,  at  her  or  their  ages  of  twenty-one  "  in  fee ;  and  then 
over,  if  all  the  children  of  Sarah  should  die  under  the  prescribed 
ages ;  Sarah  having  survived  the  testator,  and  died  leaving  children, 
it  was  held,  that  they  took  a  vested  interest  on  her  death.    The 
substance  of  the  limitation  is  the  same  here ;  all  are  to  take  finally. 
[  *289  ]      Those  are  decisions  that  *words  which  grammarians  would  constrae 
to  imply  a  contingency,  lawyers  have  interpreted  otherwise,  to  effect 
the  intention  of  the  testator.     In  substance  there  is  no  distinction 
between  cases  where  the  words  are,  if  a  class  of  persons  shall  attain 
a  particular  age,  and  those  where  the  words  are,  who  shall  attain 
such  age.     There  is  a  third  class  of  cases,  where  the  devise  is  to 
a  person  or  class  of  persons  at  a  particular  age,  or  if  or  upon  attain- 
ing a  particular  age,  without  any  preceding  estate,  but  directing 
the  gift  to  go  over  if  the  devisee  do  not  attain  the  age  prescribed. 
Of  that  class  Doe  d.  Hunt  v.  Moore,  before  stated,  is  the  first.  That 
case  has  certainly  been  doubted  by  lawyers  of  great  eminence,  and 
particularly  by  Lord  Brougham,  in  the  recent  case  of  Phipps  v. 

(1)  14  R.  R.  445  (1  M.  &  S.  327).  (3}  48  R.  R.  599  (9  Ad.  &  El,  582; 

(2)  14  East,  601,  1  P.  &  D.  668). 
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Ackers,  in  Dom.  Proc.  (i).  In  that  case,  the  Lord  Chancellor  fbsting 
states  that  the  object  of  their  Lordships  was,  that  the  learned  allen. 
Judges  should  review  the  cases  of  Doe  v.  Moore,  as  well  as  Brom- 
field  V.  Crowder,  and  other  cases  of  that  class ;  and  it  was  considered 
by  them  accordingly,  and  the  unanimous  opinion  of  the  Judges 
was  delivered  by  Tindal,  Gh.  J.,  affirming  those  decisions.  After 
stating  the  case,  Tikdal,  Ch.  J.,  says,  ''  It  is  not  necessary  for  us 
to  say  what  would  be  the  legal  effect  of  a  simple  devise  to  A.  and 
his  heirs,  when  or  if  he  shall  attain  twenty- one,  without  any  con- 
comitant provisions,  calculated  to  show  whether  the  testator  did 
or  did  not  mean  to  treat  the  attaining  twenty-one  as  a  condition 
precedent.  In  such  a  case,  Mr.  Fearne  may  be  right  in  the  opinion 
found  among  his  posthumous  works,  that,  until  the  devisee  attains 
the  prescribed  age,  he  takes  no  interest  whatever  in  the  devised 
lands.  But  whatever  might  be  the  true  meaning  of  such  a  devise, 
if  it  should  occur  by  itself,  there  is  ample  authority  for  saying  that 
such  may  from  the  context  be  taken  not  to  indicate  the  time  when 
the  estate  is  to  vest,  but  to  point  out  an  event,  on  the  happening 
*of  which  an  estate  already  vested  is  to  be  devested  in  favour  of  [  *29o  ] 
some  other  person."  And  then,  after  stating  that  ''the  ca^es 
appear  to  be  resolvable  into  two  classes ;  first,  those  in  which  the 
Courts  have  relied  on  the  circumstance  that  the  estate  prior  to  the 
attainment  of  the  age  of  twenty-one  has  been  given  to  some  other 
person,"  as  in  Ooodtitle  v.  Whith/,  Bcyraston's  case,  and  Mansfield 
V.  Dugard;  ''and,  secondly,  those  cases  in  which  the  estates  have 
been  given  over  in  the  event  of  the  devisee  dying  under  twenty- 
one,"  as  in  Edwards  v.  Hammond,  Bromfield  v.  Crowd^r,  and  Doe  d. 
Hunt  V.  Moore ;  his  Lordship  observes,  as  to  the  second  class,  as 
follows:  "  The  second  class  of  cases  goes  on  the  principle  that  the 
subsequent  gift  over,  in  the  event  of  the  devisee  dying  under  twenty- 
one,  sufficiently  shows  the  meaning  of  the  testator  to  have  been 
that  the  first  devisee  should  take  whatever  interest  the  party 
claiming  under  the  devise  over  is  not  entitled  to ;  which  of  course 
gives  him  the  immediate  interest,  subject  only  to  the  chance  of  its 
being  devested  on  a  future  contingency.  Whether  the  doctrine  on 
which  the  second  class  of  cases  has  rested  was  originally  altogether 
satisfactory,  is  a  point  which  we  need  not  discuss.  It  is  sufficient 
to  say  that  it  clearly  has  been  established  and  recognized  as  a 
settled  rule  of  construction."  And  although  Lord  Brougham 
said,  that,  had  the  question  been  new,  he  should  have  held  the 
(1)  See  39  B,  E.  116  (3  CI.  &  Fin.  703). 
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Fksting      decision  in  Doe  v.  Moore  to  have  been  erroneous,  yet  he  concarred 

Allen.  hi  affirming  the  judgment.  That  case,  therefore,  settled  the 
question. 

But  the  defendants  will  probably  rely  upon  Duffield  v.  Duffield(i), 
which  is  one  of  a  fourth  class  of  cases,  where  there  is  no  preceding 
estate,  and  no  gift  over.  But  in  that  case,  the  contingency  was  not 
only  the  attaining  the  age  of  twenty-one,  but  the  party's  attaining 
that  age  and  changing  his  name ;  and  if  that  had  been  held  a 
condition  subsequent,  the  heir  and  devisee  might  have  obtained  the 

[  *29i  ]  ^estate,  and  held  it  all  his  life  without  performing  the  condition. 
Russell  V.  Buchanan (2)  will  also  be  relied  upon;  but  there  the 
testator  expressly  said,  by  his  codicil,  that  neither  the  devisee  for 
life,  nor  any  of  his  issue,  should  take  or  be  considered  as  entitled 
to  a  vested  estate  or  interest,  unless  or  until  they  attained  twenty- 
one  ;  and  this  Court  considered  that  they  could  not  hold  the  estate 
to  be  vested  at  a  period  when  the  testator  expressly  declared  that  it 
should  not  be  so.  Some  have  thought  it  would  have  been  better 
even  in  that  case  to  have  held  that  by  '*  a  vested  estate  or  interest,'' 
the  testator  meant  absolutely  or  finally  vested,  so  as  to  allow  the 
estates  to  vest  in  the  children  on  their  birth,  liable  to  be  devested 
if  they  died  under  age,  which  is  the  construction  contended  for  in 
this  case ;  but,  however  that  may  be,  it  is  clear  that  the  express 
declaration  of  the  testator,  that  the  estates  should  not  vest,  dis- 
tinguishes it  from  this,  where  the  intention  to  postpone  the  vesting 
is  only  to  be  collected  from  a  form  of  limitation  precisely  the  same  in 
efifect,  though  a  little  different  in  expression,  as  the  limitations  in 
most  of  the  cases  cited,  and  particularly  in  Bromjield  v.  Crowder 
and  Doe  v.  NoweU,  in  which  they  were  held  to  create  vested  estates, 
liable  to  be  devested  if  the  devisees  died  under  the  prescribed  age. 
Doe  V.  Nowell  strongly  shows  the  propriety  of  the  construction 
which  the  Courts  have  put  on  devises  of  this  nature ;  for  in  that 
case,  the  recovery  suffered  by  the  tenant  for  life  during  the  minority 
of  his  children  would  have  altogether  defeated  the  right  to  the 
estate,  if  the  limitation  to  them  had  been  held  to  remain  in  con- 
tingency till  they  attained  twenty-one ;  as,  in  this  case,  the  death  of 
Hannah  Eesting  will  have  prevented  the  possibility  of  her  children 
ever  becoming  entitled  to  this  estate,  should  the  Court  hold,  that 
they  could  not  take  vested  interests  till  they  came  of  age,  hers  being 

[  *292  ]  the  only  ^estate  which  could  supporc  the  contingent  remainders 
to  them. 

(1)  32  £.  E.  70  (3  BHgh,  N.  S.  260).        (2)  40  E.  E.  193  (2  Cr.  &  U.  561). 
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The  other  side  will,  no  doubt,  rely  upon  Leake  v.  Robinson  (i),  Fkbting 
Bull  V.  Pritchard  (2),  Newman  v.  Neivman  (3),  and  other  cases  of  allkn. 
that  description,  which  have  occurred  in  the  Court  of  Chancery ; 
but  all  those  cases  relate  to  personal  property  only,  and  have, 
therefore,  no  application  to  this ;  for  it  may  at  once  be  conceded, 
that  whatever  be  the  form  of  expression  in  gifts  of  personalty, 
whether  it  be,  if,  or  when,  the  legatee  attain,  or  to  him  at,  a  par- 
ticular age,  or  to  those  who  shall  attain  a  particular  age,  they  will 
all  equally  make  the  gifts  contingent ;  and  the  reason  is,  that  in 
personal  property  there  is  no  danger  of  the  failure  of  contingent 
remainders  or  estates,  by  the  expiration,  forfeiture,  or  destruction 
of  particular  estates ;  and  as  the  reasons  for  putting  a  construction 
upon  the  limitations,  which  is  certainly  opposed  to  the  strict  gram- 
matical sense  of  the  words,  does  not  exist,  the  Court  have  very 
reasonably  and  properly  refused  to  do  so.  In  Bull  v.  Pritchard, 
which  will,  no  doubt,  be  much  relied  on  upon  the  other  side,  the 
gift  was,  ''to  the  children  of  A.  who  shall  attain  twenty-four,'*  and 
Lord  GiFFORD  expressly  guards  himself  against  being  supposed  to 
decide  anything  with  respect  to  the  effect  of  the  limitation  on  the 
real  estate,  and  guardedly  confines  his  decision  to  the  personal 
estate  only.  It  may  therefore  be  conceded,  that  in  every  one  of  the 
cases  cited,  in  which  the  Courts  have  held  estates  to  be  vested  under 
words  which  imported  that  the  devisee  was  to  take  only  on  attaining 
a  particular  age,  the  words  would  have  been  construed  in  their 
natural  or  grammatical  sense,  if  the  subject  of  the  gift  had  been 
personal  property.  It  is  in  vain,  therefore,  to  cite  decisions  on 
bequests  of  personal  estate  as  applicable  to  this  case. 

The  Courts  having,  then,  gone  to  the  lengths  they  have  *in  sup-  [  •293  ] 
porting  limitations  of  this  nature,  it  is  of  the  greatest  importance 
that  the  principles  they  have  adopted  should  not  be  departed  from 
on  account  of  a  mere  minute  variation  in  the  form  of  the  expression 
of  the  gift ;  and  it  is  submitted  that  there  can  be  no  substantial 
distinction  between  a  devise  to  the  children  of  A.  at  twenty-one, 
which  in  Doe  v.  Notvell  was  held  to  vest  at  birth,  both  in  the  K.  B. 
and  in  Dom.  Proc.  (4),  and  a  devise  to  the  children  of  A.  who  shall 
attain  twenty-one.  This  is  the  form  of  limitation  which  is  univer- 
sally adopted  with  regard  to  personal  property  by  the  most 
experienced  conveyancers,  and  it  is  also  of  very  frequent  occurrence 
with  regard  to  real  estate ;  and  on  that  account  this  is  a  question 

(1)  16  R.  R.  168  (2  Mer.  363).  (3)  10  Sim.  50. 

(2)  25  R.  R.  27  (1  Rubs.  213).  (4)  o  Dow,  202. 
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Festikg      which  may  be  of  the  highest  importance  to  any  family  in  the 
allek.       kingdom.    For  suppose  a  testator,  having  an  infant  family,  to 
devise  his  real  estates  to  his  wife  for  her  life,  with  remainder  to  his 
children  who  shall  attain  twenty-one,  and  if  he  shoald  not  have  any 
sach  child,  then  to  his  collateral  relatives ;  if  such  a  limitation  is 
to  be  held  to  create  contingent  remainders,  which  remain  in  contin- 
gency till  the  devisees  come  of  age,  the  consequence  must  be  that, 
if  the  wife  die  while  the  children  are  under  age,  the  estate  will 
necessarily  go  over  to  the  collateral  relatives  of  the  testator,  to  the 
exclusion  of  his  own  children,  because  the  only  particular  estate 
which  supported  the  contingent  remainder  to  them,  namely,  the 
life  estate  of  the  wife,  has  expired  before  they  are  capable  of  taking. 
Such  cases  are  by  no  means  uncommon;   and  the  possibility  of 
their  occurrence,  if  the  construction  which  is  to  be  contended  for 
on  the  other  side  shall  prevail,  shows  the  wisdom  of  the  old  lawyers, 
from  whom  most  of  the  principles  of  law  applicable  to  real  property 
are  derived,  in  adopting  a  construction  as  to  those  apparent  contin- 
gent gifts  which  prevents  that  possibility.     On  the  other  hand,  if 
[  *294  ]      the  construction  which  is  now  contended  *for  be  adopted,  namely, 
that  the  estate  should  vest  in  the  children  at  their  birth,  liable  to 
be  devested  if  they  die  under  age,  the  utmost  inconvenience  or 
mischief  that  can  happen  is,  that  those   who  were  the  primary 
objects,  and  if  they  had  been  his  children,  instead  of  his  great 
grandchildren,  must  be  presumed  to  be  the  only  objects,  of  the 
testator's  bounty,  will  have  the  possession  of  the  estate  a  little 
earlier  than  he  may  be  presumed  to  have  intended  them  to  have  it, 
while  under  the  contrary  construction  they  can  never  have  it  at  all, 
and  it  will  necessarily  go  over  to  those  who  were  only  the  secondary, 
to  the  exclusion  of  those  who'  were  the  primary,  objects  of  his 
solicitude. 

On  these  grounds  it  is  submitted,  that  it  will  best  effectuate  the 
intention  of  the  testator,  and  be  most  in  accordance  with  the  long 
line  of  authorities  which  have  been  cited  on  cases  of  this  nature,  to 
hold  that  the  children  of  Hannah  Festing  took  vested  remainders  in 
fee  as  they  came  into  existence,  liable  to  be  devested  if  they  died  under 
age.  The  consequence  of  that  construction  will  be,  that  Hannah 
Festing  originally  took  an  estate  for  her  life,  with  contingent 
remainders  to  her  children  in  fee,  with  alternate  contingent 
remainders  to  the  other  devisees,  in  the  event  of  Hannah  Festing 
having  no  children  born  ;  with  an  executory  devise  over  to  them  if 
she  had  children  born,  and  they  died  under  age,  according  to  the 
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doctrine  laid  down  by  Baylby,  J.,  in  Doe  v.  Selby  (i) ;  and  that  the      Festino 
alternate  contingent  remainders  over  failed  by  the  birth  of  Hannah       allkn. 
Festing's  children,  but  that  the  enjoyment  of  the  estate  is  secured 
to  them  by  the  executory  devise  over  to  them,  if  the  plaintiff  should 
die  under  age :  and  thus  every  part  of  the  testator's  intention  will 
be  effectuated. 

(He  then  went  into  an  argument  to  show  that,  if  the  Court  should 
be  of  opinion  that  the  gifts  to  the  plaintiffs  were  contingent,  and 
that  they  were  consequently  incapable  *of  taking,  the  consequence  [  '295  ] 
must  be,  that  the  next  class  of  devisees  must  take,  and  that  the 
heir-at-law  could  not,  under  any  view  of  the  case,  be  entitled ;  and 
he  cited  Fearne's  C.  E.  225;  Id,  510;  Jones  v.  Westcomb(2), 
Meadows  v.  Parry  (3),  Mackinnon  v.  Sewell  (4),  Wilsim  v.  Mount  (5)  ; 
but  as  this  branch  of  the  agreement  does  not  relate  to  a  point  of  so 
much  importance,  and  the  Court  did  not  so  fully  enter  into  that 
part  of  the  question,  it  is  not  thought  necessary  to  report  it 
more  fully.) 

Smythe,  for  Ann  Johnson  and  all  the  representatives  of  Thomas 
Boger  Belk  Johnson,  adopted  the  general  argument  which  had  been 
submitted  to  the  Court  in  favour  of  the  children  of  Mrs.  Festing. 
He  contended  further,  that  the  trustees  took  the  legal  estate  in  fee, 
citing  Doe  d.  Compere  v.  Hicks  (6),  Doe  d.  Tomkyns  v.  Willan(7), 
Houston  V.  Hughes  (8),  and  Barker  v.  Greemcood  (9),  and  therefore 
that  the  contingent  trust  limitations  did  not  require  a  preceding 
particular  estate  of  freehold  to  support  them  :  Hopkins  v.  Hopkins  {lo). 

Butt,  for  Mrs.  Bhodes  and  her  children,  contended,  that  there 
was  a  difference  between  cases  where  the  devise  is  to  children  **  if  " 
or  "  when  "  they  shall  attain  a  particular  age,  and  to  those  **  who  " 
shall  attain  a  particular  age.  In  Newman  v.  Newman  (ii),  where  a 
testator  devised  his  real  estates  to  trustees,  in  trust  for  his  son  for 
life,  and  after  his  son's  death,  in  trust  to  sell  and  stand  possessed 
of  the  proceeds  in  trust  for  all  his  grandchildren,  the  children  of 
his  son  and  three  daughters,  (whom  he  named),  who  should  ^attain  [  *296  ] 
the  age  of  twenty-four  years  ;  the  son  and  daughters  had  children 

(1)  26  fi.  R.  585  (2  B.  &  C.  926).  (8)  30  R.  R.  372  (6  B.  &  C.  403  ;  9 

(2)  1  Eq.  Ca.  Ab.  245.  Dowl.  &  Ry.  464). 

(3)  12  R.  R.  198  (1  V.  &  B.  124).  (9)  4  M.  &  W.  431. 

(4)  39  R.  B.  175  (2  My.  &  K  202).  (10)  Feame,     Cent.     Rem.      304; 

(5)  2  Beav.  397.  Hayefi's  Conveyancing,  5th  ed.,  vol  1, 

(6)  7  T.  R.  433.  p.  84. 

(7)  20  R.  R.  355  (2  B.  &  Aid.  84).  (11)  10  Sim.  51. 


S52  1848.    EX.     12  MEE.  &  W.  296—297.  [b.b. 

festing  living  at  the  death  of  the  testator,  but  none  bom  afterwards :  it 
allkn.  ^^b  J^^l^i*  thfl-t  ^^^  t^^st  for  the  grandchildren  was  void  for  remote- 
ness. In  that  case  the  Yice-Ghancellob  says:  *'In  Baraston's 
case  (i),  and  in  the  other  cases  of  the  same  class,  there  was,  in  the 
first  place,  a  gift  to  the  party  intended  to  take  ;  and  then  followed 
the  words,  'at,  if,  or  when,'  that  party  shall  attain  a  particular 
age :  and  it  was  held,  that  these  words  were  used  merely  for  the 
purpose  of  pointing  out  the  time  at  which  the  devisee  was  to  take 
in  possession.  But  in  the  case  now  before  me,  there  is  no  gift 
except  to  such  of  the  testator's  grandchildren  as  shall  sustain  the 
character  of  attaining  the  age  of  twenty-four.  The  attainment  of 
that  age  is  part  of  the  constitution  of  the  character  of  the  original 
taker."     That  decision  is  in  point  in  the  present  case. 

W,  r.  S.  Daniel,  for  the  devisees  of  the  heir-at-law : 

1.  The  children  of  Hannah  Festing  are  not  entitled,  because,  at 
her  death,  they  had  not  attained  the  age  of  twenty-one  years.  The 
attainment  of  the  age  is  part  of  the  description  of  the  devisee.  The 
numerous  cases  cited  on  the  part  of  the  plaintiffs,  to  show  that 
words  of  contingency  as  to  the  time  of  taking  do  not  prevent  the 
devise  vesting,  are  all,  from  Boraston's  case  down  to  Phipps  v. 
Ackers f  cases  in  which  the  devise  was  to  an  individual  in  an 
unascertained  class.  Duffield  v.  Duffield{2)  established  the  dis- 
tinction, that,  where  the  words  of  contingency  affected  not  merely 
the  time  of  enjoyment,  but  the  description  of  the  individual  to 
take,  the  devise  was  contingent.  Leake  v.  Robinson  (s).  Bull  v. 
Pritchard{4),  Jones  v.  Ma^hilwain  (6) ,  Neivman  v.  Newnian{6),  are 

[  ^297  ]  instances  of  *the  application  of  this  distinction ;  and  Phipps  v. 
Ackers  also  recognizes  and  upholds  it.  The  case  of  Russell  v. 
BxLchanan  (7)  is  precisely  in  point. 

2.  If  the  plaintiffs  cannot  take,  the  will  fails  altogether,  and  the 
heir  is  entitled.  The  limitations  are  strictly  legal:  they  are  by  way 
of  use  to  take  effect  out  of  the  seisin  vested  in  the  devisors  Allen, 
Youle,  and  Gillatt ;  and  the  Statute  of  Uses  is  applicable  to  wills : 
Gilbert  on  Uses,  806;  Doe  v.  Colyearis).  Being  legal  estates,  if 
they  might  take  effect  as  remainders,  they  shall  never  (according 
to  the  well-known  rule)  be  construed  as  executory  devises.  They 
could  have  taken  effect  as  remainders  :  thus,  if  any  child  of  Hannah 

(1)  3  Co.  £ep.  19.  (5)  25  ILB.  32  (1  Buss.  221). 

(2)  32  E.  R.  70  (3  Bligh,  N.  S.  260).  (6)  10  Sim.  51. 

(3)  16  R.  R.  168  (2  Mer.  363).  (7)  40  R.  R,  193  (2  Cr.  &  M.  561). 

(4)  25  R.  R.  27  (1  Russ.  213).  (8)  11  East,  377. 
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Fesiing  had  attained  twenty -one,  the  first  alternative  contingent  fsstino 
remainder  in  fee  in  favour  of  her  children  woald  have  taken  effect ;  allen. 
or  if  Hannah  Festing  had  died  without  a  child,  then  the  alternative 
contingent  remainders  in  favour  of  Ann  Johnson  and  her  children, 
and  Sarah  Rhodes  and  her  children,  would  have  taken  effect.  But 
in  the  event  that  has  happened,  the  children  of  Hannah  Festing 
cannot  take,  because  they  do  not  answer  the  description ;  and  the 
remainders  over  cannot  take  effect,  because  the  event  upon  which 
they  are  limited  to  arise,  namely,  the  death  of  Hannah  Festing 
without  leaving  a  child  who  shall  attain  twenty-one,  had  not  been 
accomplished  at  her  death  ;  because  7wn  constat  but  that  some  one 
or  more  of  her  children  might  attain  twenty-one.  And  as  the 
alternative  limitations  to  the  children  of  Hannah  Festing,  Ann 
Johnson,  and  Sarah  Bhodes,  respectively,  were  contingent  limita- 
tions in  fee,  the  ultimate  limitation  to  Ann  Butt  was  contingent 
also :  the  whole  will,  therefore,  failed :  and  upon  these  two  points, 
as  well  as  the  first,  the  present  case  is  not  distinguishable  from 
Rmsell  V.  Buchanan.  The  authorities  cited  on  the  other  side,  to 
show  that  if  the  plaintiffs  could  not  take,  the  other  parties  might, 
namely,  Jones  v.  *Westcomb  (l).  Meadows  v.  Parry  (2),  Mackinnonw.  [  ♦298  ] 
SeweU  (3),  and  Wilson  v.  Mount  (4),  are  cases  either  of  executory 
devises  or  bequests  of  personalty,  and  therefore  have  no  appUcation 
to  a  case  like  the  present,  of  a  strict  legal  contingent  remainder, 
which  can  only  take  effect  upon  the  happening  of  the  very  event 
upon  which  it  is  limited,  and  must  fail  if  such  event  does  not 
happen  eo  instanti  the  preceding  particular  estate  of  freehold,  upon 
which  it  depends,  expires  or  is  determined.  See  Avelyn  v.  Ward  (5), 
Sheffield  v.  Lord  Orrery  (6) ,  Shuldham  v.  Smith  (7)  ^  Fearne's  Cont. 
Bern.  6. 

Alalins  replied. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFB,  B. : 

This  case,  sent  for  the  opinion  of  this  Court  by  his  Honour 
Vice-Chancellor  Wigbam,  was  very  fully  argued  in  last  Easter  and 
Trinity  Terms.  The  authorities  cited  were  very  numerous,  and  it 
was  rather  from  a  desire  to  look  into  them  more  attentively  than  it 

(1)  1  Eq.  Ca.  Abr.  245.  (5)  1  Vee.  Sen.  420. 

(2)  12  E.  B.  198  (1  V.  &  B.  124).  (6)  3  Atk.  382. 

(3)  39  B.  B.  175  (2  My.  &  K.  202).  (7)  19  B.  B.  9  (6  Dow,  27). 

(4)  2  Beav.  397. 

B.B. — ^VOL.  LXVII.  23 
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Festikg      was  possible  to  do  at  the  time  of  the  argament,  than  from  oar  enter- 
allen.      taining  much  doubt  in  the  case,  that  we  took  time  before  delivering 
our  judgment. 

The  question  for  our  opinion  arises  on  the  will  of  Soger  Belk, 
which,  so  far  as  it  is  material  to  state  it,  is  as  follows:  ''I  give 
and  devise  unto  George  Allen,  Thomas  Youle,  and  John  Gillatt,  all 
and  every  my  messuages,  lands,  tenements,  and  hereditaments, 
both  freehold  and  copyhold,  and  all  my  other  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever  and  whereso- 
ever, to  have  and  to  hold  the  same  unto  the  said  George  Allen, 
[  *299  ]      *Thomas  Youle,  and  John  Gillatt,  their  heirs  and  assigns,  to  the 
uses,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,   provisions,  and   declarations 
hereinafter  expressed  and  contained  of  and  concerning  the  same ; 
viz.,  to  the  use  of  my  said  dear  wife  and  her  assigns,  for  and  daring 
the  term  of  her  natural  life,  if  she  shall  so  long  continue  ihy  widow 
and  unmarried,  without  impeachment  of  waste ;  and  from  and  after 
her  decease  or  second  marriage,  which  shall  first  happen,  to  the 
use  of  my  said  granddaughter,  Martha  Hannah  Johnson,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  and  from  and 
after  her  decease  to  the  use  of  all  and  every  the  child  or  children  of 
her,  the  said  Martha  Hannah  Johnson,  who  shall  attain  the  age  of 
twenty-one  years,  if  more  than  one,  equally  to  be  divided  amongst 
them,  share  and  share  alike,  to  hold  as  tenants  in  common,  and 
not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and 
assigns  for  ever,  and  if  but  one  such  child,  then  to  the  use  of  sach 
one  child,  his  or  her  heirs  and  assigns  for  ever ;  and  for  want  of 
any  such  issue,  then  it  is  my  will  and  mind,  and  I  do  hereby  direct, 
that  my  said  trustees,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  do  and  shall  stand  seised  and  possessed 
thereof,  in  trust,  as  to  one  equal  half  part  or  share  thereof,  to 
permit  and  suffer  Ann  Johnson,  the  wife  of  my  grandson  Thomas 
Boger  Belk  Johnson,  or  any  other  wife  whom  he  may  happen  to 
marry,  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  her  natural  life,  for  the  maintenance 
and  education  of  all  and  every  the  child  or  children  of  my  said 
grandson  Thomas  Boger  Belk  Johnson :  and  from  and  after  her 
decease,  to  the  use  of  all  and  every  the  child  and  children  of  my 
said  son,  Thomas  Boger  Belk  Johnson,  lawfully  begotten,  who  shall 
attain  the  age  of  twenty-one  years,  if  more  than  one,  equally  to  be 
divided  amongst  them,  share  and  share  alike,  to  hold  as  tenants  in 
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common,  and  not  as  joint  tenants,  and  to  their  several  and  respec-      Festimo 
tive  heirs  and  assigns  for  ever ;  and  if  but  one  such  child,  then       allbn. 
♦to  the  use  of  such  one  child,  his  or  her  heirs  and  assigns  for  ever.       [  '300  ] 
And   as  to  the  other  equal  half  part   or  share  thereof,  to  stand 
seised  and  possessed  thereof  to  the  use  of  the  said  Sarah  Rhodes, 
for  and  during  the  term  of  her  natural  life,  and  from   and  after 
her  decease,  to  the  use  of  all  and  every  the  child  or  children  of  the 
said  Sarah  Rhodes,  lawfully  begotten,  who  shall  attain  the  age  of 
twenty-one  years,  if  more  than  one,  to  be  equally  divided  amongst 
them,  share  and  share  alike,  to  hold  as  tenants  in  common  and 
not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and 
assigns  for  ever." 

Martha  Hannah  Johnson  survived  the  testator's  widow,  and 
after  his  death,  namely,  in  the  year  1825,  married  Maurice  Green 
Festing.  She  died  in  1888,  leaving  three  infant  children  ;  and  the 
main  question  is,  whether  those  children  took  on  her  death  any 
interest  in  the  devised  estates. 

We  think  that  they  did  not.  It  was  contended  on  their  behalf 
that  they  took  vested  estates  in  fee  immediately  on  the  death  of 
their  mother,  subject  only  to  be  devested  in  the  event  of  their  dying 
under  twenty-one,  and  the  case,  it  was  said,  must  be  treated  as 
coming  within  the  principle  of  the  decision  of  the  House  of  Lords 
in  PhippB  V.  Ackers,  and  the  cases  there  referred  to.  To  this,  how- 
ever, we  cannot  accede.  In  all  those  cases  there  was  an  absolute 
gift  to  some  ascertained  person  or  persons,  and  the  Courts  held, 
that  words  accompanying  the  gift,  though  apparently  importing  a 
contingency  or  contingencies,  did  in  reality  only  indicate  certain 
circumstances  on  the  happening  or  not  happening  of  which  the 
estate  previously  devised  should  be  devested,  and  pass  from  the 
first  devisee  into  some  other  channel.  The  clear  distinction  in  the 
present  case  is,  that  here  there  is  no  gift  to  any  one  who  does  not 
answer  the  whole  of  the  requisite  description.  The  gift  is  not  to 
the  children  of  Mrs.  Festing,  but  to  the  children  who  shall  attain 
twenty-one,  and  no  one  who  has  not  attained  his  age  of  twenty-one 
years  is  an  object  of  the  testator's  ^bounty,  any  more  than  a  person  [  *30i  ] 
who  is  not  a  child  of  Mrs.  Festing.  Even  if  there  were  no  authority 
establishing  this  to  be  a  substantial  and  not  an  imaginary  distinc- 
tion, still  we  should  not  feel  inclined  to  extend  the  doctrine  of 
Doe  V-  Mo(yre  and  Phipps  v.  Ackers  to  cases  not  precisely  similar. 
But,  in  fact,  the  distinction  to  which  we  have  adverted  in  a  great 
measure  forms  the  ground  of  the  decision  in  the  case  of  Duffield  v. 

28—2 
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Fbsting  Duffield,  in  the  House  of  Lords,  and  Rus$ell  v.  Buchwnan  (i)  in  this 
Allen.  Court,  and  on  this  short  ground  our  opinion  is  founded.  We  think 
that  Mrs.  Festing  was  tenant  for  life,  with  contingent  remainders 
in  fee  to  such  of  her  children  as  should  attain  twenty-one,  and 
as  no  child  had  attained  twenty-one  when  the  particular  estate 
determined  by  her  death,  the  remainder  was  necessarily  defeated. 
It  is  equally  clear  that  all  the  other  limitations  were  defeated  by 
the  same  event,  namely,  the  death  of  Mrs.  Festing  leaving  several 
infant  children,  but  no  child  who  had  then  attained  the  age  of 
twenty-one  years.  For  the  limitations  to  take  effect  at  her  decease 
were  all  of  them  contingent  remainders  in  fee,  one  or  other  of 
which  was  to  take  effect  according  to  the  events  pointed  out.  If 
Mrs.  Festing  had  left  at  her  decease  a  child  who  had  then  attained 
the  age  of  twenty-one  years,  her  child  or  children  would  have  taken 
absolutely,  to  the  exclusion  of  all  the  other  contingent  remaindermen. 
If,  on  the  other  hand,  there  had  at  her  decease  been  a  failure  of 
her  child  or  children  who  should  attain  twenty-one,  then  the 
alternative  limitations  would  have  taken  effect;  but  this  did  not 
happen,  for  though  she  left  no  child  of  the  age  of  twenty-one  years, 
and  therefore  capable  of  taking  under  the  devise  in  favour  of  her 
children,  yet  neither  is  it  possible  to  say  that  there  was  at  her 
decease  a  failure  of  her  issue  who  should  attain  the  age  of  twenty- 
one  years,  for  she  left  three  children,  all  or  any  of  whom  might 
and  still  may  attain  the  prescribed  age ;  so  that  the  contingency 
[  *s02  ]  on  *which  alone  the  alternative  limitations  were  to  take  effect  had 
not  happened  when  the  particular  estate  determined,  and  those 
alternative  limitations,  all  of  which  were  clearly  contingent 
remainders,  were  therefore  defeated.  On  these  short  grounds,  we 
think  it  clear,  that  neither  the  infant  children  of  Mrs.  Festing,  nor 
the  parties  who  were  to  take  the  estate  in  case  of  her  leaving  no  child 
who  should  attain  twenty-one,  take  any  interest  whatever,  but  that 
on  her  death  the  whole  estate  and  interest  vested  in  the  heir-at-law. 
We  shall  certify  our  opinion  to  Vice-Chancellor  Wigram 
accordingly. 

The  following  Certificate  was  afterwards  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion, 

''  First,  that  upon  the  death  of  Martha  Hannah  Festing,  in  the 

pleadings  named,  Thomas  Boger  Belk  Johnson,  therein  also  named 

as  the  heir-at-law  of  the  testator,  Boger  Belk,  took  an  estate  in 

(1)  40  B.  B.  193  (2  Cr.  &  M.  561). 
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fee-simple  in  the  real  estates  devised  by  the  will  of  the  said  testator,      Festino 
Soger  Belk.  allbn-. 

**  Secondly,  that  upon  the  death  of  the  said  Martha  Hannah 
Festing,  the  plaintiffs,  as  the  infant  children  of  the  said  Martha 
Hannah  Festing,  took  no  estate  or  interest  in  the  real  estates 
devised  by  the  said  will  of  the  said  testator.  Soger  Belk,  or  the 
rents  and  profits  thereof. 

"  Thirdly,  that  upon  the  death  of  the  said  Martha  H.  Festing, 
neither  the  said  Ann  Johnson  nor  her  children,  nor  the  said  Sarah 
Shodes  nor  her  children,  in  the  pleadings  respectively  named,  took 
any  estate  or  interest  in  the  real  estates  devised  by  the  said  will  of 
the  said  testator.  Soger  Belk,  or  the  rents  and  profits  thereof. 

"Abinqeb, 
"  J.  Pabke, 

"  J.  GUBNBY, 
"S.  M.  SOLFB. 

"  Dated  the  20th  day  of  November,  1848." 


CHAPPELL  V.  PUEDAY(l).  i843. 

(12  Meeson  &  WeUby.  303—307 ;  S.  C.  1  Dowl.  &  L.  458;  13  L.  J.  Ex.  7.)  -^^^*- 

By  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  for  amending  the  law  of  ^^'  ^^ 
copyright,  it  is  enacted,  by  s.  11,  that  an  entry  may  be  made  in  a  book,  to 
be  kept  at  the  Stationers'  HaU,  of  the  proprietorship  of  the  copyright  of  ^  ^^^  J 
books ;  and  that  a  copy  of  such  entry  shall  be  received  in  evidence  in  all 
Courts,  and  shall  be  priTnd  fcicie  proof  of  the  proprietorship  of  copyright. 
By  s.  14  it  is  enacted,  that  any  person  who  shall  deem  himself  aggrieved 
by  any  such  entry  may  apply  to  the  Court  or  a  Judge  for  an  order  that 
such  entry  may  be  expunged  or  varied. 

The  plaintiff,  whose  proprietorship  in  the  copyright  of  an  opera  called 
'*  Fra  Diavolo"  had  been  in  litigation  in  equity  before  the  passing  of  the 
Act,  afterwards  made  the  entry  at  Stationers'  Hall,  and  immediately 
commenced  an  action  against  the  defendant  for  an  invasion  of  his  copyright. 
The  defendant  did  not  set  up  any  conflicting  claim  to  the  proprietorship : 
Held,  on  an  application  to  expimge  the  entry,  that  the  defendant,  although 
himself  claiming  no  title  in  the  copyright,  was  a  person  *<  aggrieved" 
within  the  meaning  of  the  Act;  and  the  rule  was  discharged,  only  on  the 
plaintiff's  undertaking  not  to  use  the  entry  as  evidence  on  the  trial. 

Semble,  that  where  an  entry  is  once  expunged  from  the  books,  it  cannot 
be  again  inserted. 

The  defendant  was  allowed  to  plead,  that  the  plaintiff  was  not  the 
proprietor  of  the  cop3rright  at  the  time  of  committing  the  grievances,  and 
also  that  he  was  not  the  proprietor  when  the  book  was  printed. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
defendant  should  not  be  allowed  to  plead  the  fifth   plea  in   the 
(1)  Cp.  ExjMHa  Davidson  (1856)  18  C.  B.  297,  25  L.  J.  C.  P.  237. 
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CuAPPSLL  abstract  of  pleas  mentioned,  and  why  the  entry  of  the  15th  of  July, 
PuiTiAT.  1848,  relating  to  *' L'Hotellerie  de  Terracine,"  or  "Fra  Diavolo," 
an  opera  in  three  acts,  in  the  book  of  registry  of  copyrights  and 
assignments  kept  at  the  Hall  of  the  Stationers'  Company,  should 
not  be  expunged  or  varied,  or  why  the  plaintiff  should  not  be 
restrained  from  using  the  said  entry  in  evidence  at  the  trial  of  this 
cause.  It  was  stated  in  the  affidavits,  that  the  opera  in  question 
had  been  composed  by  Auber,  in  Paris,  in  1829,  and  that  the  copy- 
right of  it,  as  far  as  related  to  the  publication  and  sale  in  Great 
Britain  and  Ireland,  was  ultimately  purchased  by  one  S.  Chappell, 
of  whom  the  plaintiff  was  the  widow  and  executrix.  An  injunction 
which  had  been  obtained  by  the  plaintiff,  restraining  the  defendant 
from  publishing  and  selling  the  overture  of  the  opera,  was  dissolved 
in  June,  1841,  by  the  Lord  Chief  Babon,  who  ordered  that  the 
plaintiff  should  be  at  liberty  to  bring  an  action  to  try  her  right  to 
the  copyright.  The  matter  afterwards  came  before  the  Vice- 
Chancellor  of  England,  on  the  29th  of  June,  1848 ;  and  on  the 
8th  of  July  his  Honour  delivered  judgment,  and  gave  the  plaintiff 
liberty  to  bring  such  action  as  she  should  be  advised.  On  the 
1st  of  July,  1842,  the  statute  6  &  6  Vict.  c.  45,  intituled,  "An  Act 
[  ^304  ]  to  amend  the  law  of  copyright,"  *received  the  Eoyal  assent  The 
11th  section  of  that  Act  enacts,  that  a  book  for  registering  the 
proprietorship  in  the  copyright  of  books  and  assignments  thereof, 
and  in  dramatic  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  shall  be  kept  at  the  Hall  of  the  Stationers*  Company  by 
the  officer  appointed  by  the  said  Company  for  the  purposes  of  the 
Act,  and  that  such  officer  shall,  whenever  reasonably  required,  give 
a  copy  of  any  entry  in  such  book,  &c.,  certified  under  his  hand,  &c, 
on  payment  of  Bs.  and  '*  such  copies  so  certified  shall  be  received 
in  evidence  in  all  Courts,  and  in  all  summary  proceedings,  and 
shall  be  prima  facie  proof  of  the  proprietorship  or  assignment  of 
copyright  or  license  as  therein  expressed,  but  subject  to  be  rebutted 
by  other  evidence."  The  14th  section  enacts,  "  That  if  any  person 
shall  deem  himself  aggrieved  by  any  entry  made  under  colour  of 
this  Act  in  the  said  book  of  registry,"  he  may  apply  to  the  superior 
Courts  or  a  Judge  *'  for  an  order  that  such  entry  may  be  expunged 
or  varied,"  and  the  '*  Courts  or  Judge  shall  make  such  order  for 
expunging,  varying,  or  confirming  such  entry  either  with  or  without 
costs,  as  to  such  Courts  or  Judge  shall  seem  just."  On  the  15th  of 
July,  1848,  the  plaintiff  made  an  entry  of  her  proprietorship  of  the 
copyright  of  the  opera  in  the  registry  book  at  the  Stationers'  Hall, 
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in  the  form  given  by  the  schedule  of  the  Act.    On  the  17th  of  July,     Chappbll 
1848,  the  present  action  was  commenced.  Pum[>at. 

The  defendant  pleaded  the  following  pleas :  first,  Not  guilty ; 
secondly,  that  the  plaintiff  was  not  the  proprietor  of  the  copyright 
at  the  time  of  committing  the  grievance ;  thirdly,  that  there  was 
not  a  subsisting  copyright  in  the  book ;  fourthly,  (to  the  second 
count),  that  the  books  therein  mentioned  to  have  been  sold  and 
published  by  the  defendant  were  not  printed  after  the  passing  of 
the  5  &  6  Yict.  c.  45 ;  fifthly,  (to  the  second  count),  that  the 
plaintiff  was  not  the  proprietor  of  the  copyright  when  the  said 
*books  were  printed;  sixthly,  (to  the  second  count),  that  the  said  [  *d05  ] 
books  were  not  printed  in  the  British  dominions. 

Kelly  showed  cause : 

This  is  not  a  case  for  the  interference  of  the  Court,  in  the  exercise 
of  its  discretion  to  vary  or  expunge  the  entry.  Such  a  course 
would  be  proper  only  where  there  is  a  bond  fide  dispute  between 
the  plaintiff  and  defendant  respecting  the  title  to  the  copyright; 
not  where  the  defendant  does  not  set  up  any  right  in  himself,  but 
merely  denies  the  right  of  the  plaintiff.  The  entry  ought  not  to  be 
expunged  without  great  consideration,  since  there  does  not  appear 
to  be  any  power  of  restoring  it.  The  Legislature  only  intended  the 
power  to  be  exercised  in  cases  where  there  were  two  conflicting 
claimants.  It  might  be  proper  to  expunge  it,  if  the  party  making 
it  had  been  guilty  of  fraud,  or  had  lost  the  verdict.  Besides,  it  is 
at  least  doubtful  whether  the  defendant  is  a  person  ''  aggrieved  " 
by  the  entry,  within  the  meaning  of  the  statute.  The  party 
contemplated  by  the  Act  would  seem  to  be  a  person  who  was  directly 
and  immediately  aggrieved  by  the  making  of  the  entry.  If  the 
C!ourt  should  expunge  this  entry  before  trial,  there  will  be  no  case 
in  which  the  defendant  will  not  apply,  because  in  every  case  the 
defendant  will  dispute  the  plaintiff's  title  to  the  copyright. 

Secondly,  the  defendant  ought  not  to  be  allowed  to  plead  the 
fifth  plea,  which  is  in  substance  the  same  as  the  second. 

(LoBD  Abinobr,  G.  B.  :  Do  you  accede  to  the  alternative  of  the 
rule,  and  agree  not  to  use  it  in  evidence  at  the  trial  of  this  cause  ?) 

If  the  Court  think  that  this  is  a  case  in  which  the  power  ought  to 
be  exercised,  the  plaintiff  must  submit  to  the  alternative,  and  agree 
not  to  set  it  up  in  this  cause. 
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Chappell  Jetxis  and  Crampton,  contra^  were  stopped  by  the  Court. 

PUBDAY. 

Lord  Abinoer,  C.  B.  : 
[  *806  ]  I  think  that  the  Legislature  never  ^intended,  by  an  ex  past  facto 

law,  to  give  one  party  to  a  suit  already  commenced  a  great  advantage 
over  his  adversary ;  and  that  advantage  the  plaintiff  would  certainly 
obtain  in  this  case,  if  he  were  enabled  to  avail  himself  at  the  trial 
of  this  entry  as  prinid  fa^ie  evidence  of  his  title.  The  statute 
cannot,  in  reason,  apply  to  the  case  of  a  controversy  existing  at  the 
time  it  was  passed.  Mr.  Kelly  contends,  that  this  is  not  a  case  for 
the  exercise  of  our  discretion  in  expunging  the  entry.  I  think, 
however,  it  is  a  strong  case  for  our  interference,  otherwise  great 
prejudice  would  be  done  to  the  defendant.  As  the  case  now  stands, 
three  courses  are  open  to  us,  either  to  strike  out  the  entry  alto- 
gether, or  to  direct  an  issue  before  we  strike  it  out,  or  so  to  qualify 
the  matter  that  the  entry  shall  not  be  used  to  the  prejudice  of  the 
defendant  The  latter  course  must  be  by  consent,  and  as  Mr.  Kell^ 
consents  to  that  arrangement,  so  much  of  the  rule  as  relates  to  that 
will  be  discharged.  The  other  part  of  the  rule  ought,  I  think,  to 
be  made  absolute.  The  fifth  plea  is  not  the  same  as  the  second. 
The  former  denies  that  the  plaintiff  was  the  proprietor  of  the 
copyright  when  the  work  was  first  printed;  the  latter  traverses 
that  she  was  the  proprietor  at  the  time  of  committing  the  alleged 
grievance. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  agree,  indeed,  with  Mr.  Kelly,  that 
it  is  not  every  one  who  disputes  the  plaintiff's  title  who  has  a  right 
to  call  upon  the  Court  to  expunge  the  entry ;  for  it  would  seem  that 
there  is  no  power  to  restore  the  entry,  if  once  struck  out.  We 
ought  not,  therefore,  to  take  such  a  step,  unless  it  be  clear  that  the 
plaintiff  has  no  right  to  use  this  entry  at  the  trial ;  and  this  is  a 
point  that  ought  to  be  settled,  not  on  affidavits,  but  by  an  issue. 
As,  however,  that  mode  of  settling  the  question  would  be  expensive, 
the  parties  have  done  well  to  consent  to  the  present  course.  The 
Legislature  has  not  stated  what  persons  are  to  be  considered  as 
[  *307  ]  ''  aggrieved  ''  *by  the  entry,  but  I  think  that  term  applies  to  those 
only  whose  title  conflicts  with  the  plaintiff's.  Any  person  wishing 
to  publish  a  work  may  deny  another*s  claim  of  monopoly  in  that 
work,  and  may,  on  that  account,  be  considered  as  a  party 
''aggrieved.'*     The  rule  will,  therefore,  be  absolute,  for  allowing 
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the  defendant  to  plead  the  fifth  plea,  and  discharged  as  to  the  entry,     Chappell 
the  plaintiff  undertaking  not  to  avaU  himself  of  the  entry  at  the  trial,      purday. 

GuRNBY,  B.,  and  Rolpe,  B.,  concurred.  ^^  accordingly. 

IN  THE  EXCHEQUER  CHAMBER. 


ACTON   V.  BLTJNDELL  and  Another.  ^_^- 

(12  Meeson  &  Welsby,  324—354 ;  S.  C.  13  L.  J.  Ex.  289.)  £xoheauer 

Chattiber, 
The  owner  of  land  through  which  water  flows  in  a  subterraneous  course,  r  324  1 

has  no  right  or  interest  in  it  which  will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carrying  on  mining  operations  in  his  own 
land  in  the  usual  manner,  drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner,  and  lays  his  well  dry. 

Qucere,  if  the  well  had  been  ancient,  whether  there  would  have  been  any 
difference  (1). 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiff, 
before  and  at  &c.,  was,  and  from  thence  hitherto  has  been,  and 
still  is,  lawfully  possessed  of  certain  closes,  with  divers  mills, 
factories,  buildings,  and  wells  thereon,  with  the  appurtenances, 
sitaate  &c.,  wherein  and  whereby  he  the  plaintiff  carried  and  still 
carries  on  the  trade  or  business  of  a  cotton-spinner,  and  for  the 
inrorking,  occupying,  and  using  which  said  mills,  factories,  buildings, 
and  wells,  he  the  plaintiff,  before  and  at  the  time  of  committing  the 
grievances  hereinafter  mentioned,  used  and  applied  the  water  of 
certain  underground  springs,  streams,  and  watercourses,  and  by 
reason  thereof,  before  and  at  the  time  of  committing  such 
grievances,  of  right  ought  to  have  had  and  enjoyed,  and  still  of 
right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the 
water  of  the  said  springs,  streams,  and  watercourses,  which,  during 
all  that  time,  of  right  ought  to  have  run,  flowed,  and  percolated, 
and  until  &c.,  of  right  had  run,  flowed,  and  percolated,  and  still  of 
right  ought  to  run,  flow,  and  percolate  into  the  said  closes  "i^and  [  *325  j 
premises  of  the  plaintiff,  for  supplying  the  same  closes  with  water 
for  the  working,  occupying,  and  using  the  said  mills,  factories, 
buildings,  and  wells,  and  for  the  convenient  use  and  occupation  of 
the  said  closes  with  the  appurtenances.  Breach,  that  the  defendants 
sunk  divers  pits,  shafts,  holes,  and  tunnels,  near  to  the  said  closes 
and  premises,  and  erected,  put  down,  and  worked  divers  engines  and 
pumps  in  and  near  the  said  pits  &c.,  and  kept  and  continued  &c., 

(1)  See  Chatemarey.  Richards  {lSo9)      Mayor  of  Bradford  v.  Fickles  [1895] 
7   H.  L.  C.  349,  29  L.  J.   Ex.  81 ;      A.  C.  587,  64  L.  J.  Ch.  759.— J.  G.  P. 
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AOTON  and  by  means  as  well  of  the  digging  of  the  said  pits  &c.  and 
Blundell.  ^^  working  of  the  said  engines,  as  of  the  continuing  the  said 
several  pits  &c.,  diverted  and  carried  away  from  the  said  closes  and 
premises  of  the  said  plaintiff  the  water  of  the  said  springs,  streams, 
or  watercourses,  and  hindered  and  prevented  the  same  from 
running,  flowing,  and  percolating  in  and  along  their  usual  courses, 
and  in  their  usual  manner  and  quantities,  to  the  said  closes  &c., 
and  supplying  the  same  with  water  for  the  working  &c.  the  said 
mills,  factories,  buildings,  and  wells,  and  for  the  convenient  use  and 
enjoyment  of  the  said  closes  with  the  appurtenances,  as  the  same 
of  right  ought  to  have  done  &c.,  and  thereby  &c. 

The  second  count  alleged,  that  the  plaintiff,  before  &c.,  was  and 
from  thence  hitherto  hath  been  and  still  is  lawfully  possessed  of  a 
certain  close,  buildings,  and  premises  &c.,  within  which  was  a 
certain  spring  and  well  of  water,  and  the  plaintiff,  by  reason  of  the 
possession  of  the  said  close  &c.,  still  of  right  ought  to  have  the  use, 
benefit,  and  enjoyment,  of  the  water  of  the  said  spring  and  well, 
for  the  convenient  and  beneficial  occupation  of  the  said  close  &c., 
and  for  supplying  the  same  with  water  for  the  necessary  purposes 
thereof.  Breach,  that  the  defendants  wrongfully  &c.  drained,  drew 
off,  pumped,  and  carried  away  the  water  of  the  said  spring  and 
well,  and  caused  the  same  to  run,  flow,  and  percolate  out  of  and 
away  from  the  said  well,  and  out  of  and  away  from  the  said  close 
&c. ;  and  the  said  well  thereby  became,  and  during  all  the  time 
aforesaid  continued  to  be,  and  still  is,  empty  and  dry,  whereby  &e. 
[  826  ]  Fleas,  first.  Not  guilty :  secondly,  to  the  first  count,  that  the 

plaintiff  did  not  before  or  at  &c.  use  or  apply  the  said  water  of  the 
said  underground  springs,  streams,  and  watercourses  for  the  work- 
ing and  occupying  and  using  the  said  mills  &c.,  as  in  that  count 
mentioned,  and  ought  not  of  right  to  have  had  and  enjoyed  the 
benefit  of  the  said  water  &c.,  and  that  the  said  water  &c.  ought  not 
of  right  during  that  time  in  the  said  first  count  mentioned  to  have 
run,  flowed,  or  percolated,  nor,  until  the  commencing  of  the 
supposed  grievances,  had  of  right  run,  flowed,  or  percolated  into 
the  said  closes  &c.,  for  supplying  the  said  closes  with  water  for  the 
working,  occupying,  and  using  the  said  mills,  factories,  buildings, 
and  wells,  and  for  the  convenient  use  and  occupation  of  the  same 
closes,  modo  et  fot-vid.  Thirdly,  to  the  second  count,  that  the 
plaintiff,  by  reason  of  the  possession  of  the  said  close  &c.,  had  not 
of  right,  nor,  at  the  time  of  the  plaintiff's  declaring,  ought  he  to 
have  had  the  use,  benefit,  and  enjoyment  of  the  said  water  of  the 
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said  spring  and  well  for  the  convenient  and  beneficial  occupation  of       aoton 
the  said  close  &c.,  and  for  the  supplying  the  same  with  water  for    blundbll. 
the  necessary  purposes  thereof,  nwdo  et  forma.    On  both  which 
pleas  issues  were  joined. 

The  cause  came  on  to  be  tried  before  Bolfe,  B.,  at  the  Liverpool 
Spring  Assizes,  1841,  when  (as  it  was  stated  in  the  bill  of  exceptions 
on  which  this  writ  of  error  was  brought)  the  plaintiff's  counsel  gave 
in  evidence  (int^r  alia)  that  the  plaintiff  was  the  owner  and  in 
possession  and  occupation  of  a  piece  of  land,  with  a  cotton  mill 
erected  thereon,  situate  in  a  street  called  the  Wallgate,  in  the  town 
of  Wigan,  in  which  mill  he  carried  on  the  business  of  a  cotton- 
spinner  with  one  John  Acton ;  that  the  said  land  and  mill  formerly 
for  many  years  belonged  to,  and  were  occupied  by,  one  Thomas 
Hardman  up  to  his  death,  which  occurred  in  the  year  1887 ;  that 
from  and  after  his  death,  the  said  land  and  mill  belonged  to  and 
were  ^occupied  by  one  John  Acton  deceased,  up  to  his  death,  which  [  *327  ] 
occurred  in  the  year  1889,  and  that  from  and  after  his  death  the 
plaintiff  became  and  was  such  owner  and  occupier  as  aforesaid,  and 
continued  such  owner  and  so  in  possession  and  occupation,  from 
thence  to  the  time  of  the  trial.  That  within  twenty  years  before 
the  commencement  of  the  suit,  namely,  in  the  latter  end  of  the 
year  1821,  and  whilst  the  said  Thomas  Hardman  was  such  owner 
and  in  possession  and  occupation  as  aforesaid,  he  the  said  Thomas 
Hardman  sunk  and  made  in  the  said  land  a  certain  well,  and  that 
by  means  of  such  well  he  the  said  Thomas  Hardman,  from  the 
time  of  such  sinking,  and  the  said  John  Acton  deceased,  and  the 
plaintiff,  during  the  time  they  were  respectively  such  owners  and 
80  possessed  as  aforesaid,  did  from  time  to  time,  according  to  their 
convenience,  raise,  draw,  and  procure  from  and  out  of  such  well, 
water  for  supplying  and  working  the  said  mill  with  the  appurten- 
ances, and  for  the  convenient  use  and  occupation  of  the  same ;  that 
the  well  was  originally  sunk  to  the  depth  of  about  eighteen  yards, 
and  the  supply  of  water  from  it  was  then  suf&cient  for  the  purposes 
of  the  said  mill ;  that  in  the  year  1883  and  1884  the  supply  of 
water  from  the  well  was  defective,  and  that  the  said  Thomas  Hard- 
man,  the  then  occupier  of  the  mill,  in  the  latter  year  deepened  the 
well  about  three  yards,  and  the  supply  of  water  from  it  was  again 
BufScient  for  the  purposes  of  the  mill,  and  continued  to  be  so  until 
the  year  1887  ;  that  in  that  year  the  defendants  sunk  a  coal-pit  in 
the  glebe  land  belonging  to  the  rectory  of  Wigan,  of  which  glebe 
land  the  defendant  Blundell  was  then,  and  from  thence  hitherto 
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AoTOH  has  been,  lessee  from  the  rector,  under  the  provisions  of  an  Aet  of 
Blukdill.  Parliament  passed  in  that  year;  that  the  said  coal-pit  was  about 
three  quarters  of  a  mile  from  the  said  mill ;  that  when  the  said  pit 
was  sunk  to  a  certain  depth,  namely,  about  thirty-five  yards,  the 
water  ceased  to  flow  in  the  well,  and  so  continued  for  a  period  of 
about  six  months,  during  which  time  the  pit  was  worked,  and  the 

[  *32S  ]  *owner  and  occupier  of  the  mill  obtained  water  from  other  sources, 
for  the  working  of  the  tiaid  mill ;  that  during  that  period  the  well 
was  again  deepened  about  six  yards  by  the  said  John  Acton 
deceased,  the  then  owner  and  occupier  of  the  mill ;  that  at  the  end 
of  that  period  the  pit  ceased  to  be  worked  for  a  short  interval, 
during  which  interval  the  water  rose  in  the  well  again  ;  that  after- 
wards, viz.,  in  1888,  the  working  of  the  pit  commenced  again,  and 
has  continued  ever  since;  that,  soon  after  the  water  left  the  well  as 
last  aforesaid,  the  well  was  again  deepened  by  the  then  owner  and 
occupier  of  the  mill,  by  about  twelve  yards  more,  and  that  the 
water  rose  in  the  well  again,  and  by  the  stroke  of  the  plaintiff's 
engine-pump  being  shortened,  and  by  the  aid  of  a  lodge  or 
reservoir  made  on  the  plaintiff's  land,  was  sufficient  for  the 
purposes  of  the  mill,  and  continued  to  be  so  until  December,  1840, 
when  the  water  again  ceased  to  flow  in  the  well ;  that  in  the  same 
year  the  defendant  sunk  another  coal-pit,  called  the  engine-pit,  in 
the  said  glebe,  about  785  yards  distant  from  the  said  well ;  that, 
whilst  the  pit  was  working,  the  water  began  to  fail  again,  viz.,  in 
September,  1840,  and  in  December  following  it  became  insufficient 
for  the  purposes  of  the  mill,  and  the  plaintiff,  from  that  time  to  the 
commencement  of  this  action,  was  obliged  to  procure  water  from 
other  sources  for  the  purposes  of  his  mill ;  and  that  the  defendants 
have  continued  to  work  the  said  pits,  which  were  sunk  and  made, 
and  have  always  been  worked,  in  the  usual  and  proper  manner; 
and  that  the  said  pits  have  been  drained  by  steam  engines,  in  order 
to  win  and  get  the  cannel  coal  there ;  that,  when  the  last- 
mentioned  pit  had  been  sunk  to  a  considerable  depth,  and  before  it 
had  reached  and  extended  so  deep  as  the  stratum  of  the  said  cannel 
coal,  namely,  at  the  depth  of  about  eighty  yards  from  the  surface, 
large  quantities  of  water  sprang  out  from  a  stratum  of  rock,  which 
lay  at  that  depth,  and  was  penetrated  in  the  sinking  of  the  same 

[  *329  ]  pit ;  that,  until  the  last-mentioned  *pit  was  sunk  down  to  that 
stratum  of  rock,  little  or  no  water  was  found  in  the  pit ;  that  in 
that  district  where  the  said  well  and  the  pits  are  situate,  the 
mineral  strata  dip  is  about  one  yard  in  seven  yards ;  that   the 
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first-mentioned  pit,  with  reference  to  the  said  well,  is  upon  the  rise  of       acton 

the  said  strata,  and  the  engine  and  pit  on  the  dip ;  that  the  level    blundell. 

of  the  bottom  of  the  said  new  engine-pit  is  lower  than  the  bottom 

of  the  said  well ;  that,  previons  to  the  sinking  of  the  said  well  in 

1821,  the  said  mill  was  worked  and  supplied  with  water  from  a  well 

about  nine  yards  deep,  in  a  garden  near  the  said  mill,  but  not  being 

the  property  of  the  said  Thomas  Hardman,  John  Acton,  or  the 

plaintiff;  that  the  last-mentioned  well  w^  entirely  in  the  strata 

of  soil  and  clay,  and  did  not  penetrate  or  reach  any  rock,  and  that 

the  water  in  the  last-mentioned  well  has  continued  to  flow  as  usual. 

The  plaintiff  gave  evidence  tending  to  show,  from  the  nature  of 
the  strata  lying  between  the  well  in  question  and  the  pits  sunk  by 
the  defendants,  and  which  strata  consisted  of  porous  rocks,  that  the 
failure  of  the  water  in  the  well  arose  wholly  or  partially  from  the  sink- 
ing the  engine-pit;  and  that,  by  reason  of  the  premises,  the  plaintiff 
bad  been  put  to  and  incurred  great  pecuniary  loss  and  damage. 

The  bill  of  exceptions  then  stated,  that  "  the  defendants'  counsel 
insisted,  before  the  said  learned  Baron,  that  the  said  several 
matters  so  produced  and  given  in  evidence  on  the  part  of  the  said 
plaintiff  were  not  sufficient,  and  ought  not  to  be  admitted  as  evidence 
to  the  jury,  to  entitle  the  plaintiff  to  a  verdict  on  any  material 
point  of  the  said  issues  secondly  and  lastly  above  joined,  and  that 
they  showed  that  the  said  second  and  last  issues  ought  wholly  to 
be  found  for  the  defendants.  And  to  this  the  counsel  of  the  said 
plaintiff  did  then  and  there  insist  &c.  that  the  said  several  matters 
^  were  sufficient,  and  ought  to  be  admitted  as  evidence  to  the  jury, 
to  entitle  the  said  plaintiff  to  a  verdict  on  the  said  issues  secondly 
and  lastly  above  joined,  *or  on  a  material  part  thereof,  and  that  they  [  •aso  ] 
did  not  show  that  the  said  issues  ought  to  be  found  wholly  for  the 
defendants.  And  that  the  said  learned  Baron  did  then  and  there 
declare  and  deliver  his  opinion  to  the  jury,  that,  assuming  that  the 
defendants  were  guilty  of  the  grievances  alleged  in  the  declaration, 
yet,  if  they  did  proceed  and  act  in  the  usual  and  proper  manner  on 
the  land  of  the  defendant  Blundell  for  the  purpose  of  working  and 
winning  a  coal  mine  therein,  they  might  lawfully  do  so ;  that  the 
law  had  made  no  provision  against  it :  and  that  the  evidence  was 
not  sufficient  to  support  the  allegations  traversed  by  the  second 
and  third  pleas,  so  as  to  entitle  the  plaintiff  to  a  verdict  on 
those  pleaSi  and  in  such  case  those  issues  ought  to  be  found  for  the 
defendants  :  upon  which  the  plaintiff's  counsel  excepted  to  the  said 
opinion,  and  the  jury,  in  pursuance  of  the  direction,  found  a  verdict 
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Acton  for  the  defendants  on  the  second  and  last  issaes,  having  been 
Blundell.    discharged  for  finding  a  verdict  on  the  plea  of  Not  guilty." 

Assignment  of  errors,  and  joinder  in  error. 

The  plaintiff's  points  for  argument  were,  that  the  ruling  of  the 
learned  Judge  at  the  trial  was  erroneous ;  that  there  was  sufficient 
to  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff  on  the 
second  and  last  issues ;  and  that  the  plaintiff  was  entitled  to  use 
the  water,  unless  the  defendants  could  show  some  right  or  justifi- 
cation for  drawing  it  away,  beyond  the  working  of  coals  on  the 
lands  of  them  or  one  of  them. 

The  defendants'  points  were,  that  they,  in  right  of  the  defen- 
dant Blundell,  had  a  right  to  sink  pits  and  shafts,  and  pump  up 
the  water  in  the  usual  and  proper  manner,  for  the  purpose  of 
winning  and  getting  coals  from  the  coal  seams  of  the  said  Blundell, 
in  the  lands  in  which  the  said  pits  and  shafts  were  sunk,  notwith- 
standing those  proceedings  had  the  effect  of  diminishing  the  spring  of 
water  in  the  plaintiff's  well;  that  well  not  having  been  sunk,  made, 
or  enjoyed  for  the  space  of  twenty  years  before  the  commencement 
[  •Sdi  ]  «of  this  action.  Also,  that,  even  though  the  plaintiff's  well  had 
been  made  and  enjoyed  more  than  twenty  years  before  the  com- 
mencement of  the  suit,  yet  that,  inasmuch  as  the  spring  of  water 
therein  was  an  underground  spring,  and  one  of  which  the  defen- 
dants and  those  under  whom  they  claimed  had  no  notice,  no  right 
to  the  same  was  acquired  as  against  the  owners  or  occupiers  of  the 
mines  in  the  land  of  the  defendant  Blundell,  so  as  to  prevent  those 
owners  and  occupiers  from  winning  and  working  those  mines,  not- 
withstanding those  operations,  when  carried  on  in  the  usual  and 
proper  manner,  might  have  the  effect  of  diminishing  the  flow  of 
water  in  the  plaintiff's  well. 

There  was  another  point,  turning  on  the  statute  under  which 
the  defendant  Blundell  held  the  mines,  but  it  was  abandoned  on 
the  argument. 

The  case  was  argued  on  the  1st  December,  1842,  by 

Cowling^  for  the  plaintiff: 
Laying  the  general  issue  out  of  the  case,  it  appears  by  the 
evidence  that  the  defendant  Blundell,  by  sinking  the  engine-pit  in 
his  own  land,  and  using  the  steam  engine  to  pump  up  the  water, 
has  drained  away  and  entirely  abstracted  the  water  which  would 
otherwise  have  supplied  the  plaintiff's  well  in  his,  the  plaintiff  s, 
land.    It  appears  also  that  the  plaintiff's  well  was  sunk  within 
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twenty  years,  and  the  defendants'  coal-pits  still  more  recently,  so  acton 
that  neither  party  can  have  gained  a  right  by  lapse  of  time.  It  is  blundell. 
submitted  that,  under  this  state  of  circumstances,  the  direction  of 
the  learned  Judge  was  incorrect  in  point  of  law.  No  doubt, 
generally  speaking,  a  party  may  sink  pits  and  work  the  coal  in  his 
own  land,  and  there  is  no  provision  against  it;  but  that  is  an 
imperfect  view  of  the  case.  The  law  does  not  say  that  a  party 
may  so  work  whatever  the  consequences  may  be,  or  how  far  soever 
beyond  the  property  of  the  party  the  effects  may  extend ;  it  does 
not  give  the  party  an  absolute  unqualified  *right  independent  of  all  [  *332  ] 
circumstances ;  but  that  right  must  be  subject  to  another  and 
paramount  rule — sic  utere  tuo  ut  alienum  non  ladas:  and  the 
question  comes  to  this,  whether  there  is  any  jus  alienum  in  the 
plaintiff.  Without  inquiring  at  present  whether  there  was  any 
peculiar  privilege  on  account  of  the  act  being  done  by  the  defen- 
dants in  carrying  on  mining  operations,  but  assuming  that  the 
doing  of  the  act  was,  abstractedly  speaking,  lawful,  it  is  submitted 
that,  if  water  passes  in  its  natural  course  through  a  person's 
land,  he  has  a  right  to  the  use  of  it  as  it  passes,  and  to  be  protected 
against  another  obstructing  it,  or  altering  the  stream  so  as  to  prevent 
such  user,  unless  the  other  has  gained  some  right  or  servitude  (as 
it  is  technically  called)  by  grant  or  otherwise ;  and  here  the  defen- 
dants do  not  allege  they  have  gained  any  such  right.  The  right 
contended  for  by  the  plaintiff  is  incident  to,  and  follows  from,  the 
possession  and  occupation  of  the  land,  and  requires  no  length  of 
time  to  acquire  it.  Such  right  is  almost  self-evident.  The  water 
is  the  party's  as  long  as  it  is  on  his  land,  as  every  thing  is  his  that 
is  above  or  below  it.  This  is  not  disputed  as  to  water  flowing  on 
the  surface  of  the  land,  but  the  question  is  whether  it  makes  any 
difference  that  it  flows  below  it.  It  cannot ;  for  the  right  arises 
from  the  occupation  of  the  land,  and  must  equally  apply  to  water 
running  under  the  surface.  Indeed,  from  the  nature  of  water- 
courses, there  can  be  no  difference  between  them  on  this  point, 
whether  superficial  or  not ;  for  all  water  is  originally  underground, 
and  this  very  stream  may  at  some  distance  be  on  the  level  with  and 
flow  along  the  surface.  If  there  were  any  difference,  a  party  might 
go,  even  in  the  case  of  surface  water,  to  some  place  before  it  reached 
the  surface,  and  cut  off  the  stream,  and,  according  to  the  argument 
on  the  other  side,  he  might  do  so  with  impunity.  All  the  authorities 
treat  the  right  to  the  use  of  flowing  water  as  a  natural  right 
following  and  arising  from  the  occupation  of  the  land  itself,  and 
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AcTOK  they  make  no  distinction  ^between  water  flowing  below  and  above 
Blukdbll.  ^^6  surface.  The  question  as  to  surface  water  arose  and  was  dis- 
[  *333  ]  cussed  in  Mason  v.  HUl  (i).  In  that  case,  Lord  Dbnhan,  J.,  in 
delivering  the  judgment  of  the  Court,  said :  ''  The  proposition  for 
which  the  plaintiff  contends  is,  that  the  possessor  of  lands,  through 
which  a  natural  stream  runs,  has  a  right  to  the  advantage  of  that 
stream  flowing  in  its  natural  course,  and  to  use  it  when  he  pleases 
for  any  purposes  of  his  own,  not  inconsistent  with  a  similar  right 
in  the  proprietors  of  the  land  above  and  below — that  neither  can 
any  proprietor  above  diminish  the  quantity,  or  injure  the  quality, 
of  water  which  would  otherwise  descend,  nor  can  any  proprietor 
below  throw  back  the  water  without  his  license  or  grant:  and  that 
whether  the  loss  by  diversion  of  the  general  benefit  of  such  a  stream 
be  or  be  not  such  an  injury  in  point  of  law  as  to  sustain  an  action 
without  some  special  damage,  yet,  as  soon  as  the  proprietor  of  the 
land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented  from 
so  doing  by  the  diversion,  he  has  a  right  of  action  against  the 
person  diverting."  That  doctrine  applies  to  this  case,  and  no  less 
to  underground  than  to  surface  water.  And  in  2  Black.  Com.  14, 
water  is  stated  to  be  one  of  those  things  which  are  acquired  by 
occupancy.  '*  There  are  some  few  things  which,  notwithstanding 
the  general  introduction  and  continuance  of  property,  must  still 
unavoidably  remain  in  common ;  being  such  wherein  nothing  but 
an  usufructuary  property  is  capable  of  being  had  ;  and,  therefore, 
they  still  belong  to  the  first  occupant,  during  the  time  he  holds 
possession  of  them,  and  no  longer.  Such  (among  others)  are  the 
elements  of  light,  air,  and  water ;  which  a  man  may  occupy  by 
means  of  his  windows,  his  gardens,  his  mills,  and  other  con- 
veniences; all  these  things,  so  long  as  they  remain  in  possession, 
every  man  has  a  right  to  enjoy  without  disturbance."  There 
[  *884  ]  the  rule  of  law  is  put  upon  the  ground  *that  a  party  has  a  right 
to  water  so  long  as  it  passes  through  his  land.  In  Shury  v.  Piggot  (2), 
which  was  an  action  on  the  case  for  stopping  a  watercourse,  the 
GouBT  held,  that  the  right  to  the  flow  of  water  is  not  extinguished 
by  unity  of  ownership,  in  which  respect  it  is  distinguished  from  a 
way.  Whitlock,  J.,  says  (8),  "There  is  a  difference  between  a  way, 
a  common,  and  a  watercourse.  Bracton,  lib.  4,  fol.  221 — 222,  calls 
them  servitutes  pradiales,  those  which  begin  by  private  right,  by 

(1)  39  B.  B.  354  (5  B.  &  Ad.  1 ;  2      Jonee,  145 ;  Noy,  84. 
Nev.  &  M.  747).  (3)  3  Bukt  340. 

(2)  3  Bulst.   339;  Poph.  166;  W. 
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prescription,  by  assent,  as  a  way  or  common,  being  a  particular       acton 
benefit  to  take  part  of  the  profits  of  the  land.  This  is  extinct  by  unity,    blunoell. 
because  the  greater  benefit  shall  drown  the  less.  A  watercourse  doth 
not  begin  by  prescription,  nor  yet  by  assent,  but  the  same  doth  begin 
ex  jure  natura,  having  taken  this  course  naturally,  and  cannot  be 
averted."    And  Jones,  J.,  says,  "  This  watercourse  is  not  extinct  by 
the  unity  of  possession,  the  same  being  a  thing  which  ariseth  out  of 
the  land,  and  no  interest  at  all  by  this  claimed  in  the  land,  but  qvod 
currere  aolebat  this  way,  and  so  to  have  continuance  of  this."     And 
Crbw,  Ch.  J.,  and  Doddebidoe,  J.,  concur.     There  a  distinction  is 
taken  between  a  right  of  way  or  of  common,  and  a  right  to  the  use  of 
water,  which  is  jure  natura;  but  no  distinction  is  taken  between  water 
below  and  above  the  surface.    It  is  treated  as  a  natural  right,  and  if 
it  be  so,  how  can  it  be  material  whether  the  stream  flows  on  or 
under  the  surface  ?    Lord  Denman,  Gh.  J.,  in  delivering  the  judg- 
ment in  Mason  v.  Hill  (i),  quotes  the  Boman  Law  (2  Inst.  tit.  1, 
8.   1) :  "  Et  quidem  naturali  jure  communia  sunt  omnium  hsec : 
aer,  aqua  profluens,  et  mare,  et  per  hoc  littora  maris."     And  he 
quotes  Vinnius,  in  his  Commentary  on  the  Institutions,  as  explaining 
the  meaning  of  the  text :  ''Item  aqua  profluens,  hoc  est  aqua  jugis, 
quse  vel  ab  imbribus  collecta,  vel  e  venis  terrsB  scaturiens,  perpetuum 
fluxum  agit,  *flumenque  aut  rivum  perennem   facit.     Postremo       [  *83o  1 
propter  mare,  etiam  littora  maris.    In  hisce  rebus  duo  sunt,  quse 
jure  naturali  omnibus  competunt.    Frimum  communis  omnium  est 
faarum  rerum  usus,  ad  quem  natura  comparatas  sunt,  turn  si  quid 
earum  rerum  per  naturam  occupari  potest,  id  eatenus  occupantis 
fit,  quatenus  ea  occupatione  usus  ille  promiscuus  non  Iseditur." 
And  he  proceeds  to  describe  the  use  of  water,  *'  aqua  profluens  ad 
lavandum  et  potandum  unicuique  jure  naturali  concessa."    And  in 
the  Pandects  (2),  lib.  89,  tit.  iii.,  De  Aqua,  et  AqusB  pluvias  arcendse, 
there  are  the  following  opinions  on  this  subject  applicable  to  the 
present  case.     **  Similiter  seiitiunt  Sabinus  et  Cassius.    Nam  iidem 
aiont :  Aquam  pluviam  in  suo  retinere,  vel  superficientem  (3),  ex 
vicini  in  suum  derivare,  dum  opus  in  alieno  non  fiat,  omnibus  jus 
esse.     Prodesse  enim  sibi  unusquisque,  dum  alii  non  nocet,  non 
prohibetur  ;  nee  quemquam  hoc  nomine  teneri."     ** Similiter  Pom- 
poniiLs  :  Si  in  meo  aqua  erumpat  quae  ex  tuo  fundo  venas  habeat ; 

(1)  39  B.  B.  371  (5  B.  &  Ad.  23).  (3)  Halvand  [apparently   meaning 

(2)  Pothier'8ed.,vol.3,pp.d78 — 579.  Halvander]  reads  euperfluetitem,  note, 
[The  wordB  italicized  are  not  in  the  Id.  [as  the  sense  clearly  requires. — 
text  of  the  Digest.  The  fnigments  and  F.  P.] 

sections  are  1  §  11,  21.  1  §  12.— F.  P.l 
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Acton  si  eas  venas  incideris,  et  ob  id  desierit  ad  me  aqua  pervenire :  tu 
Blumdkll.  non  videris  vi  fecisse,  si  nulla  servitus  mihi  eo  nomine  debita 
fuerit ;  nee  interdicto  quod  vi  aut  clam  teneris."  "  Denique  Mar> 
cellus  scribit:  Cum  eo  qui  in  suo  fodiens  vicini  fontem  avertit, 
nihil  posse  agi ;  nee  de  dolo  actionem  :  Et  sane  non  debet  habere ; 
si  non  animo  vicino  nocendi,  sed  suum  agrum  meliorem  faciendi 
id  fecit/'  And  in  the  following  page  there  is  the  following  passage: 
**  Similitei'  Sabinus  et  Gassius.  Nam  iidem  aiunt:  Si  aqua 
naturaliter  decurrat,  aqu»  pluviae  arcendsB  actionem  cessare. 
Quod  si  opere  facto  aqua  aut  in  superiorem  partem  repellitor, 
aut  in  inferiorem  derivatur ;  aqusB  pluviae  arcendee  actionem  com- 
petere."(i)  They  there  appear  to  lay  down  this — that,  as  to 
flowing  water,  each  party  is  entitled  to  use  it  as  it  passes  through 
his  own  land,  and  if  another  takes  away  the  water,  or  draws  it  off, 

[  ^336  1  an  action  is  maintainable  against  him.  And,  in  this  "^case,  by  the 
act  of  the  defendants,  the  plaintiff  is  deprived  of  this  water  which 
would  otherwise  flow  into  his  well. 

(Maule,  J. :  It  appears  to  me  that  what  Marcellus  says  is  against 
you.  The  English  of  it  I  take  to  be  this :  if  a  man  digs  a  well  in 
bis  own  field,  and  thereby  drains  his  neighbour's,  he  may  do  so, 
unless  he  does  it  maliciously.) 

His  language  is  to  be  construed  according  to  the  state  of  things  at 
the  period  he  used  it.  Mining  was  then  altogether  unknown,  at 
least  on  the  scale  and  with  the  means  now  applied  to  it.  He  meant 
therefore,  probably,  digging  a  well  in  order  to  obtain  access  to  the 
stream,  that  he  might  use  it  for  occupation  purposes :  and  it  may 
be  admitted,  without  prejudice  to  the  plaintiff's  case,  and  indeed  is 
rather  part  of  it,  that  the  occupiers  of  the  land  have  a  right  to  use 
the  water  flowing  through  it  for  occupation  purposes,  though  such 
use  may  possibly,  and  in  rare  instances,  prejudice  their  neighbours. 
Such  use,  however,  is  very  different  from  that  in  the  present  case, 
where,  by  means  of  steam-engines,  &c.,  the  defendants  continually 
abstract  all  the  water  from  the  plaintiff's  land.  That  the  Bomans 
knew  little  about  cutting  off  or  using  under-ground  currents  of  water 
appears  from  their  use  of  aqueducts. 

(Maulb,  J. :  That  is  not  conclusive ;  it  is  certain  they,  in  some 

instances,  used  water-pipes  for  their  dwelling-houses.     What  do 

you  understand  by  user  for  occupation  purposes  ?) 

(1)  Eod,  tit.  1  §  10.  The  learned  arrangement  without  suspecting  that 
counsel  seem  to  Have  followed  Pothier*s      it  was  not  Justinian's. — ¥>  P. 
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Such  purposes  as  YinniaB  refers  to,  dd  lavandum  et  potandum,  for       aoton 
the  use  of  the  family  or  cattle.    It  may  be  diflScult  to  define  the    blundkll. 
exact  boundary  of  those  purposes ;  the  same  difficulty  would  have 
applied  to  the  doctrine  in  Mason  v.  HUlj  and  yet  was  not  noticed  ; 
nor  is  it  necessary  to  discuss  it  here.     A  right  like  the  present 
seems  acknowledged  from  the  remotest   times  ;    for  wells  have 
always  been  considered  as  of  the  highest  value ;  habitations  and 
towns  have  grown  up  about  them,  and  yet,  if  the  defendants  are 
right,  all  this  is  held  at  the  caprice  of  the  owner  of  neighbouring 
mines,  who  may  lay  those  wells  dry  at  any  moment  they  ''^please  ;       [  *'6'67  ] 
for  it  is  very  difficult  to  say,  that,  if  the  mine-owner  may  do  so 
within  twenty  years,  he  can  be  barred  by  any  lapse  of  time. 

Few  authorities  can  be  found,  both  in  consequence  of  the  rarity 
of  such  an  occurrence  as  the  present  until  recently,  and  the  diffi- 
culty of  bringing  satisfactory  proof  home  to  a  defendant ;  but  the 
existence  of  the  right  contended  for  seems  assumed  and  recognized 
in  them,  so  far  as  any  inference  is  deducible.  Thus,  in  the  Year 
Book,  14  Hen.  YUI.  31,  where  an  action  on  the  case  was  brought 
for  diverting  a  river,  it  is  said  by  Bow,  **  It  seems  that  here  he  shall 
have  assize  of  nusance  and  not  action  on  the  case ;  as  if  you  stop  a 
conduit  I  shall  have  assize  of  nusance."  That  assumes  a  right  to 
the  watercourse,  otherwise  the  only  remedy  would  have  been  for 
the  damage  done  to  the  conduit  or  water-pipe  itself,  and  not  for  the 
right  to  the  watercourse.  In  Brawn  v.  Best  (i),  which  was  a  special 
action  on  the  case  for  diverting  a  watercourse,  the  plaintiff  declared 
upon  his  own  possession  of  the  place,  through  which  the  water 
used  to  run,  and  then  set  out  the  course  of  it,  and  stated  that  the 
defendant  digged  two  pits  and  two  ponds  partly  in  and  near  the  said 
course,  diverted  the  water  into  those  pits,  and  made  dams  and  banks 
to  the  ponds,  by  which  the  water  had  been  diverted  in  its  ancient 
course,  and  a  great  part  of  it  sunk  into  those  ponds,  so  that  little 
had  come  to  the  plaintiff's  grounds.  The  defendant  pleaded,  that 
aU  the  water-springs  were  in  his  ground,  and  that  the  two  pits  had 
been  there  time  out  of  mind  for  the  use  of  water  for  the  meadows 
and  cattle ;  and  that  the  pits  being  choked  up  with  mud,  he  dug 
two  large  pits  and  made  dams  and  banks,  as  it  was  lawful  for  him 
to  do.  The  plaintiff  replied  de  injarid,  and  on  demurrer  to  that 
replication ;  and  after  argument,  Lee,  Ch.  J.,  says, ''  I  am  of  opinion 
that  the  declaration  is  very  good,  and  that  in  the  case  of  a  water- 
coarse,  ♦which  is  jure  jiaturay  this  is  the  best  way  of  declaring ;  for       [  •838  j 

(1)  1  Wile.  174. 
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Acton        the  plaintiff,  being  possessed  of  the  place,  declares  that  the  water 
Blundell.    cwTere  solebat  through  that  place  time  out  of  mind,  and  that  the 
defendant  had  obstructed  it ;  and  I  think  the  defendant,  by  this 
plea,  has  not  at  all  denied  the  plaintiff  having  such  a  watercourse, 
but  says  that  it  took  its  rise  in  his  (the  defendant's)  ground ;  that 
the  water  runs  through  part  of  his  ground ;  that  there  were  two 
pits  immemorially ;    and  acknowledges  he  has  enlarged  the  pits, 
and  made  the  obstruction  laid  in  the  declaration;    this  really 
amounts  to  a  confession  of  the  plaintiff's  action,  for,  although 
there  have  been  pits  in  the  defendant's  ground  time  oat  of  mmd, 
yet  he  cannot  enlarge  them,  but  they  must  remain  as  they  have 
always  been,  and  so  is  the  rule  both  in  the  common  and  civil  law." 
And  afterwards  he  adds,   "  The  defendants,  indeed,  might  have 
cleansed  the  pits,  keeping  them  as  they  were  before,  bat  cannot 
enlarge  them."     The  language  thus  used  is  applicable  to  under- 
ground as  well  as  surface  watercourses ;  and  there  the  jus  aUenum 
is  recognized.    The  pleadings  in  actions  for  injuries  to  watercourses 
never  state  the  water  to  be  superficial.    In  Arkwright  v.  Gell  (i),  the 
question  in  this  case  did  not  exactly  arise,  but  the  following  obser- 
vation was  made  as  to  underground  watercourses  by  Lord  Abingeb, 
G.  B. :  ''  If  the  plaintiffs  have  established  that  they  have  a  right  as 
against  you  to  keep  the  water,  it  is  no  answer  that  you  are  doing  an 
act  in  your  own  land.    All  water  was  at  first  subterraneous."    This 
right  is  only  a  part  of  one  more  general  right ;  that  is,  a  right  to  all 
the  advantages   which  the  land  possesses,  and  all  its   features 
implanted  in  it  by  nature.     If  it  does  not  exist,  a  person  may 
convert  a  valley  into  a  mountain  or  conversely,  and  thereby  throw 
all  the  water  upon,  or  draw  it  from,  his  neighbour's  land.    And  yet 
[  *3S9  ]       a  person  has  not  an  unlimited  right  over  his  own  *land  ;   for  if  he 
excavates  it  so  as  to  make  his  neighbour's  fall  in,  he  is  liable,  as 
was  admitted  in  Wyatt  v.  Harrison  (2).    The  inconveniences  attend- 
ing a  contrary  rule  would  be  very  great.    If  the  defendant  has  the 
right  he  contends  for,  how  far  does  it  extend  ?    He  does  not  want 
the  water  for  his  own  use,  and  what  then  is  to  become  of  the  water 
abstracted?    Does  the  law  allow  it  to  be  sent  in  one  collected 
stream  along  the  surface  ?    May  the  defendants  allow  it  to  find  its 
own  way  ?     If  so,  it  might  go  into  another  colliery  and  drown  it, 
which  would  be  contrary  to  Haward  v.  Bankes  (3).     If  they  may  act 
in  such  a  manner,  they  would  not  be  liable,  although  their  neigh- 

(1)  5  M.  &  W.  203.  (3)  2  Burr.  1113. 

(2)  37  H.  E.  666  (3  B.  <k  Ad.  871). 
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hours*  land  should  sink  in  consequence  of  the  water  being  abstracted       Acton 

from  andtr  it.     It  can  make  no  difference  that  the  defendants  are    blunoell. 

engaged  in  mining  operations.     It  is  impossible  to  lay  down  any 

general  rule  as  to  the  ''usual  and  proper  mode  of  mining."     The 

present  mode  was  unknown  until  recently ;  and  therefore,  cannot 

have  been  provided  for  by  the  common  law,  and  it  is  impossible  to 

Bay  what  will  be  the  "  usual  and  proper  mode  "  in  future  times,  or 

whether  the  present  mode  will  not  then  be  considered  as  gross 

negligence.     In  fact,  mining  operations  form  a  species  of  trade 

now.     In  Tredwen  v.  Bourne  (i),  Parke,  B.,  says,  in  the  course  of 

the  argument,  "  a  mining  concern  is  a  trading  concern."     Now,  it 

is  no  answer  to  a  nuisance  that  a  party  is  carrying  on  a  lawful 

trade:    thus,  recently  both  actions  and  indictments  have  been 

brought  against  alkali  manufacturers  for  the  injury  done  to  their 

neighbours'  property,  and  it  seems  difficult  to  draw  any  distinction 

on  account  of  the  species  of  injury  committed  being  different,  or  the 

trade  in  the  present  instance  being  carried  on  under  ground.     In 

fact,  if  the  defendant  is  right,  it  seems  difficult  to  say  he  may  not 

do  the  same  for  his  own  amusement  solely. 

(Maulb,  J. :  *I  suppose  these  general  doctrines  as  to  watercourses       [  *840  ] 
will  not  be  denied ;  but  is  this  a  watercourse  ?) 

The  term  "  watercourse  "  must  apply  to  all  streams,  however  they 
may  flow,  or  though  they  percolate  through  strata  of  rock  as  in  the 
present  instance,  not  merely  to  rivers  only  or  streams  forming  one 
continuous  body  of  water.  If  it  did  not,  a  party  might  abstract  into 
his  own  land  mineral  waters  from  his  neighbour's.  The  case  seems 
to  fall  within  the  rule  laid  down  in  Aldred's  case  (2).  *'  So  if  a  man 
has  a  watercourse  running  in  a  ditch  from  the  river  to  his  house 
for  his  necessary  use  ;  if  a  glover  sets  up  a  lime-pit  for  calve  skins 
and  sheep  skins  so  near  the  said  watercourse  that  the  corruption  of 
the  lime-pit  has  corrupted  it,  for  which  cause  his  tenants  leave  the 
said  house,  an  action  upon  the  case  lies  for  the  same,  as  it  is 
adjudged  in  13  Hen.  VII.  26  b ;  and  this  stands  both  with  the  rule 
of  law  and  reason,  "  sc.  prohibettir  ne  quia  fadat  in  suo  qiiod  nocere 
po9sit  cdieno :  et  sic  utere  two  ut  alienum  non  ladaa.**  The  importance 
of  the  question  is  obvious ;  for,  if  the  defendant  is  right,  any  tract 
of  conntty,  however  extensive  or  populous,  may  be  laid  dry  at  the 
caprice  of  an  individual,  and  deprived  of  one  of  the  greatest 
necessaries  of  existence ;  and,  on  the  other  hand,  taking  the  plaintiff's 

(1)  55  B.  B,  691  (6  M.  ft  W.  463).  (2)  9  Go.  Bep.  59  a. 
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Acton       view,  some  mines  may  not  be  capable  of  being  worked  at  all,  or  to 
blundkll.   such  profit  as  they  otherwise  would,  according  to  the*mode  of 
mining  at  present  in  use. 

Addison,  contra  : 

The  direction  of  the  learned  Judge,  at  the  trial,  was  perfectly 
correct.    It  is  admitted  here  that  there  is  no  user  for  twenty  years 
— ^no  claim  of  right  from  lapse  of  time ;  and  therefore,  it  must  be 
considered  as  if  both  the  well  and  the  pit  were  sunk  recently.     The 
proposition  on  the  part  of  the  plaintiff  is  rather  startling ;  for  the 
direct  consequence  of  it  is  this,  that  if  any  person,  a  mere  cottager 
[  *3*1  ]      for  instance,  sink  a  well  in  his  ground,  the  *mine8  of  the  sur- 
rounding neighbourhood,   however  extensive  and  valuable,   can 
never  afterwards  be  worked ;  if  the  doing  so  would  have  the  effect 
of  materially  diminishing  the  water  in  the  well ;  and  it  is  to  be 
observed  in  this  case,  that  if  the  plaintiff,  who  was  proved  to  have 
deepened  his  well  from  time  to  time,  were  to  sink  it  lower  than  the 
engine  pit,  he  might  still  procure  water.    Where  the  consequences 
to  other  proprietors  are  so  strikingly  disproportionate,  some  very 
clear  authorities  ought  to  be  produced  in  support  of  such  a  right ; 
but  none  such  have  been  adduced.     The  maxim,  sic  utere  tuo  ut 
alienum  non  Uedas,  does  not  go  to  forbid  davina  generally,  but 
damna  injuriosa.     To  constitute  a  violation  of  that  maxim,  there 
must  be  injuria  as  well  as  damnum.     There  are  many  cases  in 
which  a  man  may  lawfully  use  his  own  property  so  as  to  cause 
damage  to  his  neighbour,  so  as  it  be  not  injtmosum.    He  may  build 
a  wall  on  his  own  ground  so  as  to  obstruct  the  lights  of  his  neigh- 
bour, who  may  not  have  acquired  a  right  to  them  by  grant  or 
adverse  user.    He  may  build  a  mill  near  the  mill  of  his  neighbour 
to  the  grievous  damage  of  the  latter  by  loss  of  custom,  and  so 
in  other  cases.     In  Bracton,  lib.  4,  fol.  221,  there  is  the  following 
passage :  "  Nocumentum  enim  poterit  esse  justum,  et  poterit  esse 
injuriosum.     Injuriosum,  ubi  quis  fecerit  aliquid  in  suo  injuste 
contra  legem  vel  contra  constitutionem,  prohibitus  a  jure.      Si 
autem  prohiberi  a  jure  non  possit  ne  faciat,  licet  nocumentum 
faciat  et  damnosum,  tamen  non  erit  injuriosum ;  licitum  est  enim 
unicuique  facere  in  suo  quod  damnum   injuriosum  non  eveniet 
vicino,  ut  si  quis  in  fundo  proprio  construat  aliquod  molendinum, 
et  sectam  suam  et  aliorum  vicinorum  substrahat  vicino,  facit  vicino 
damnum  et  non  injuriam :  cum  a  lege  vel  a  constitutione  prohibitus 
non  sit  ne  molendinum  habeat  vel  construat."    To  derive,  therefore. 
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any  aid  from  the  maxim,  aie  utere,  &c.,  the  plaintiff  must  show       acton 
that  he  has  sustained  injuriain,  which  is  the  whole  question.  Blundell. 

As  to  the  passages  quoted  from  the  Pandects,  they  will  be  found  [  342  ] 
on  examination  to  be  in  favour  of  the  plaintiff.  What  Marcellus 
writes  is  clearly  so.  ''Marcellus  scribit :  Gum  eo,  qui  in  suo  fodiens, 
yieini  fontem  avertit,  nihil  posse  agi,  nee  de  dolo  actionem  :  et  sane 
non  debet  habere,  si  non  animo  vicino  nocendi,  sed  suum  agrum 
meliorem  faciendi  id  fecit."  Dig.  lib.  39,  tit.  iii.,  [1  §]  12.  And,  in 
the  39th  book  of  the  Digest,  tit.  iii.,  s.  21,  there  is  another  passage, 
which  is  the  same  way.  It  is  as  follows  :  ''  Si  in  meo  aqua  erumpat, 
qu£e  ex  tuo  fundo  venas  habeat ;  si  eas  venas  incideris,  et  ob  id 
desierit  ad  me  aqua  pervenire,  tu  non  videris  vi  fecisse,  si  nulla 
servitus  mihi  eo  nomine  debita  fuerit,  nee  interdicto  quod  vi  aut  clam 
teneris."  And  here  it  is  admitted  that  there  is  no  servitus.  There 
is  also  another  passage  in  the  Code  (i),  lib.  iii.,  tit.  84,  ''  De  Servi- 
tutibus  et  Aqu&,"  s.  10 :  "  Si  tibi  servitutem  aquee  (ducendee)  deberi 
Prseses  animadverterit,  nee  hactenus  non  utentem  spatio  temporis 
amisisse  perspexerit,  uti  te  iterum  jure  proprio  providebit.  Nam 
si  hoc  minime  probetur,  loco  proprio  facto  opere  dominus  fundi 
continere  aquam,  et  facere,  quo  minus  ager  tuus  irrigari  possit,  non 
prohibetur."  And,  in  section  12,  of  the  same  title,  "  non  modus 
prsediorum,  sed  servitus  aquse  ducendsd  terminum  facit."  The 
doctrine  and  principles  of  the  civil  law,  therefore,  are  altogether 
in  faiK>ur  of  the  defendants. 

It  may  be  admitted  that  a  man  has  a  right  to  use  the  water  of  a 

running  stream  on  his  own  land,  when  it  comes  there  in  its  natural 

coarse,  in  any  way  he  pleases,  so  as  not  to  interfere  with  the  rights  of 

others ;  but  the  question  here  is,  has  he  a  primd  facie  right  to  have 

it  retained  there  in  the  absence  of  prescription,  or  grant,  or  equivalent 

user  ?     It  is  submitted  he  cannot  have  such  a  right  to  the  water  of 

a  running  stream  any  more  than  to  that  of  light  and  air.     All  the 

cases  on  this  subject  were  fully  gone  *into  in  the  case  of  Magor  v.       [  *843  ] 

Chadwick  (2).     In  that  case  it  was  held,  that  an  artificial  watercourse 

was  not  distinguished  in  law  from  a  natural  one,  and  that  a  title 

might  be  gained  by  twenty  years'  user,  as  well  to  the  former  as  the 

latter  ;  and  that  where  mine-owners  had  made  an  adit  through  their 

lands  to  drain  the  mine,  which  they  afterwards  ceased  to  work,  and 

the  owner  of  a  brewery,  through  whose  premises  the  water  flowed 

(1)  Corpus  Jur.    Civilis,    torn.    2;  Code.— F.  P.] 

Cod.,  Kb.  iii,    tit.  xxxiv.  [very  ill  (2)  11  Ad.  &  El.  571;  3  Per,  &  D, 

printed  in  the  original  report.    The  367, 
^ord  Ueruvi  is  ^ot  in  the  text  of  the 
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AcToh        for  twenty  years  after  the  working  had  ceased,  had  daring  that  time 
Blundell.    used  it  for  brewing,  that  the  owner' of  the  brewery  thereby  gained 
a  right  to  the  enjoyment  of  the  water,  and  that  the  mines  coald 
not  afterwards  be  so  worked  as  to  poUate  it.    But  in  that  case  there 
had  been  a  user  for  twenty  years,  without  which  it  was  not  pretended 
such  a  right  could  be  claimed.     The  right  claimed  by  the  plaintiff 
could  only  depend  upon  there  having  been  a  user  for  a  period  of 
more  than  twenty  years,  and  here  it  is  clearly  admitted  none  such 
existed.     Suppose  the  water  to  be  retained  in  a  recently  made  well 
from  the  circumstance  of  its  being  supported  and  backed  up  by  a 
rib  of  clay  in  the  land  of  an  adjoining  proprietor,  and  the  latter  to 
take  away  the  rib  of  clay,  so  that  the  water  flowed  off  from  the 
well,  the  proprietor  of   the  well  could  not  maintain  any  action, 
because  he  had  acquired  no  right  to  the  support  of  the  adjoining 
land.     In  Partridge  v.  Scott  (i),  it  was  held,  that,  if  a  party  builds 
a  house  on  his  own  land,  which  has  previously  been  excavated  to 
its  extremity  for  mining  purposes,  he  does  not  acquire  a  right  to 
support  for  the  house  from  the  adjoining  land  of  another,  at  least 
until  twenty  years  have  elapsed  since  the  house  first  stood  on  exca- 
vated land,  and  was  in  part  supported  by  the  adjoining  land,  so 
that  a  grant  by  the  owner  of  the  adjoining  land  of  such  right  to 
support  might  be  inferred.     In  that  case,  Aldbrson,  B.,  in  deliver- 
1    344  ]       ing  the  judgment  of  the  Court,  says,  "  Rights  of  *this  sort,  if  they 
can  be  established  at  all,  must,  we  think,  have  their  origin  in  giant. 
If  a  man  build  his  house  at  the  extremity  of  his  land,  he  does  not 
thereby  acquire  any  right  of  easement,  for  support  or  otherwise, 
over  the  land  of  his  neighbour.     He  has  no  right  to  load  his  own 
soil  so  as  to  make  it  require  the  support  of  that  of  his  neighbour, 
unless  he  has  some  grant  to  that  effect."    And  he  afterwards  says, 
"  If  the  law  stood  as  it  did  before  Lord  Tenterden*s  Act,  (2  db  8 
Will.  IV.  c.  71,  s.  2),  we  should  say  that  such  a  grant  ought  not  to 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  fully  aware  of  the  facts.    And 
even  since  that  Act,  the  lapse  of  time,  under  those  peculiar  circum- 
stances, would  probably  make  no  difference.    For  the  proper  con- 
struction of  that  Act  requires  that  the  easement  should  have  been 
enjoyed  for  twenty  years  under  a  claim  of  right.     Here  neither 
party  was  acquainted  with  the  fact  that  the  easement  was  actually 
used  at  all ;  for  neither  party  knew  of  the  excavation  below  the 
bouse/'     The  last-mentioned  part  of  the  judgment  goes  to  show 
(1)  49  £.  B.  578  (3  M.  &  W,  220), 
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that  the  right  claimed  could  not  have  been  supported,  even  though       Acton 
the  well  had  been  sunk  more  than  twenty  years,  independently,  at    blundell. 
least,  of  Lord  Tenterden's  Act,  inasmuch  as  this  is  the  case  of  an 
underground  spring  of  water,  of  which  water  neither  the  defendants, 
nor  those  under  whom  they  claimed,  had  any  notice.    A  servitus  is 
not  created  by  secret  usage.    In  the  case  of  a  surface  watercourse, 
it  is  reasonable  that  a  right  should  be  allowed  to  be  acquired  by 
lapse  of  time,  because  the  flow  of  water  is  open  to  the  sight  and 
observation  of  all  the  adjoining  proprietors.    But  in  the  case  of  an 
underground  spring,  which  is  hidden  from  the  sight,  it  would  be 
unreasonable  that  a  right  should  be  acquired  by  lapse  of   time 
against  a  party  ignorant  of  its  existence  or  adopted   use;    and 
the  authorities  are  against  the  acquirement  of  a  right  of  this  kind 
by  secret  user.     In  Bracton,  lib.  4,  fol.  4,  221,  there  is  the  following 
^passage :  "  Item  (servitutes)  pertinere  poterunt  sine  constitutione       t  *^*''  ] 
per  longum  usum  continuum  et  pacificum  et  non  interruptum  per 
aliquod  impedimentum  contrarium  ex  patientia  inter  prsBsentes  quae 
trahitur  ad  consensum.    Et  unde  licet  servitus  expresse  non  im- 
ponatur  vel  constituatur  de  voluntate  dominorum,  tamen  si  quis  usus 
fuerit  per  aliquod  tempus  pacifice  sine  aliqua  interruptione,  nee  vi, 
nee  clam,  nee  precario  quod  idem  est  quod  de  gratia,  ad  minus  sine 
juditio  disseysiri  non  potest :  quia  si  violentia  adhibeatur,  nunquam 
erit  jus  disseysitoris  propter  temporis  diuturnitatem,  nisi  per  negli- 
gentiam  ipsius  qui  vim  patitur  ex  longa  et  pacifica  et  continua 
poBsessione  inter  prsesentes,  secus  inter  absentes,  et  talis  seysina 
multipliciter  poterit  interrumpi.      Si  autem  fuerit  seysina   clan- 
destina,   s.   in  absentia  dominorum  vel  illis  ignorantibus,  et  si 
scirent  essent  prohibituri,  licet  hoc  fiat  de  consensu  vel  dissimu- 
latione  ballivorum,  valere  non  debet."  (i)     There  is  also  another 
passage  in  foUo  282:    ^'Et  sicut  poterit  quis  habere  servitutem 
in  fundo  vicini  si  constituatur,  ita  poterit  etiam  per  longum  usum 
sine  constitutione  ex  scientia  et  patentia  dominorum,  quia  longa 
patientia  trahitur  ad  consensum,  sicut  in  communibus  pasturis  et 
hujusmodi."      These  passages  show  clearly  that  easements  and 
rights  of  this  kind  cannot  be  acquired   by  secret  usage.     The 
usage  must  be  ex  scientia  et  patientia  dominorum.     So  also  the 
Courts  in  construing  the  term  ''  user,"  under  the  late  Act,  have 
said  that  it  must  be  open  and  notorious.    The  passage  cited  from 
Blackstone's  Commentaries  only  shows  a  right  to  use  the  water 
whilst  it  is  on  his  own  land,  which  is  not  denied.     The  case  of 
(1)  Several  niisprizits  l^ve  now  been  collected. — 1^,  "P, 
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Acton        Shu7'j/  v.  Pigot,  the  best  report  of  which  is  that  in  Popham,  166, 
Blumdell.    only  decides  that  the  right  to  a  watercourse  is  not  extinguished  by 
unity  of  possession.     There  the  water  had  flowed  time  of  mind,  and 
there  was,  therefore,  a  right  existing  by  prescription  or  grant. 

(Maule,  J. :  It  shows  that,  if  a  right  was  acquired  from  adverse 
[  '346  ]       enjoyment,  the  *unity  of  possession  would  not  have  extinguished  it.) 

The  case  of  Brown  v.  Be8t{i),  was  a  case  where  the  right  was 
established  by  length  of  time  ;  therefore  it  has  nothing  to  do  with 
the  present  one.  So,  in  Baiston  v.  Ben8ted{2)^  there  had  been 
^  twenty  years'  uninterrupted  enjoyment  of  the  water  flowing  on 
the  surface  of  the  ground.  The  marginal  note  is  ^'  after  twenty 
years'  uninterrupted  enjoyment  of  a  spring  of  water,  an  absolute 
right  to  it  is  gained  by  the  occupier  of  the  close  in  which  it  issues 
above  ground,  and  the  owner  of  an  adjoining  close  cannot  lawfully 
cut  a  drain  whereby  the  supply  of  water  to  the  spring  is  diminished." 
That  is  a  proposition  which  the  defendants  are  not  interested  in 
denying,  but  the  contrary.  It  is  submitted  there  is  no  evidence 
apparent  in  the  case  to  support  the  right  claimed  by  the  plaintiff 
in  his  declaration,  unless  it  could  be  acquired  by  the  use  and  enjoy- 
ment of  the  well  for  a  single  day  only  before  the  defendants  sunk 
their  pit.  To  that  length  the  argument  on  the  part  of  the  plaintiff 
must  go  in  order  to  support  his  action. 

Cowling^  in  reply : 
The  argument  on  the  part  of  the  defendants  appears  to  assume 
that  the  plaintiff  relies  on  a  servitude  having  been  acquired  or  a 
prior  occupation.  Neither  of  which  is  the  case,  but  the  question  is 
admitted  to  be  the  same  whether  the  well  or  the  pit  is  the  more 
recent,  provided  the  mine-owner  has  not  himself  gained  a  servitude. 
According  to  the  defendants'  argument,  it  is  doubtful  whether  the 
plaintiff  could  by  any  lapse  of  time  acquire  a  servitude,  however 
ancient  his  well  or  works  might  have  been,  which  appears  an  extra- 
ordinary conclusion  for  the  Court  to  arrive  at.  It  has  not  been 
shown  that  there  is  or  ought  to  be  any  distinction  between  super- 
;  *347  ]  ficial  and  underground  streams  in  respect  of  the  question  before  *the 
Court ;  nor  has  any  answer  been  given  to  the  inconveniences  pointed 
out  as  resulting  from  a  decision  in  favour  of  the  defendants.  The 
extracts  from  the  civil  law  are,  at  the  most,  conflicting ;  but  pro- 
bably they  are  reconcilable  in  the  manner  before  mentioned,  that, 
(1)  I  Wils.  U^..  (2)  1  Cawp.  463. 
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when  the  Roman  lawyers  speak  of  cutting  off  veins  of  water,  they       Acton 

are  allading  solely  to  the  doing  so  for  occupation  purposes,  which    blundell. 

the  plaintiff  does  not  dispute  to  be  allowable.    This  would  seem  to 

receive  confirmation  from  the  language  used,  *'  irrigari  possit,"  in 

the  extract  from  the  Code,  lib.  3.     The  opinion  of  Bracton  was 

under  the  consideration  of  Whitlogk,  J.,  and  commented  on  by 

him  in  Shut-y  v.  Piggot.     Magor  v.  Chadwkk,  if  it  has  any  bearing 

on  the  case,  tends  to  show  that  there  is  no  difference  between 

natural    or    artificial,    surface    or    subterraneous,    watercourses. 

Balston  v.  Bensted  proves  that  the  defendant   cannot   claim  any 

peculiar  privilege  on  account  of  carrying  on  mining  operations, 

unless  he  can  establish  that  there  is  some  substantial  difference  in 

this  respect  between  a  mine  and  a  quarry. 

Cur.  adv.  vxdt. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  Ch.  J. : 

The  question  raised  before  us  on  this  bill  of  exceptions  is  one  of 
equal  novelty  and  importance.  The  plaintiff  below,  who  is  also  the 
plaintiff  in  error,  in  his  action  on  the  case,  declared  in  the  first 
count  for  the  disturbance  of  his  right  to  the  water  of  certain  under- 
ground springs,  streams,  and  watercourses,  which,  as  he  alleged, 
ought  of  right  to  run,  flow,  and  percolate  into  the  closes  of  the 
plaintiff,  for  supplying  certain  mills  with  water ;  and  in  the  second 
count  for  the  draining  off  the  water  of  a  certain  spring  or  well  of 
water  in  a  certain  close  of  the  plaintiff,  by  reason  of  the  possession 
of  which  close,  as  he  alleged,  he  ought  of  right  to  have  the  use, 
benefit,  *and  enjoyment  of  the  water  of  the  said  spring  or  well  for  [  *348  J 
the  convenient  use  of  his  close.  The  defendants  by  their  pleas 
traversed  the  rights  in  the  manner  alleged  in  those  counts 
respectively.  At  the  trial  the  plaintiff  proved,  that,  within  twenty 
years  before  the  commencement  of  the  suit,  viz.  in  the  latter  end  of 
1821,  a  former  owner  and  occupier  of  certain  land  and  a  cotton-mill, 
now  belonging  to  the  plaintiff,  had  sunk  and  made  in  such  land  a 
well  for  raising  water  for  the  working  of  the  mill;  and  that  the 
defendants,  in  the  year  1837,  had  sunk  a  coal-pit  in  the  land  of 
one  of  the  defendants  at  about  three-quarters  of  a  mile  from  the 
plaintiff's  well,  and  about  three  years  after  sunk  a  second  at  a 
somewhat  less  distance;  the  consequence  of  which  sinkings  was, 
that,  by  the  first,  the  supply  of  water  was  considerably  diminished, 
and  by  the  second  was  rendered  altogether  insufficient  for  the 
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purposes  of  the  mill.  The  learned  Judge  before  whom  the  cause 
was  tried  directed  the  jury,  that,  if  the  defendants  had  proceeded 
and  acted  in  the  usual  and  proper  manner  on  the  land,  for  the 
purpose  of  working  and  winning  a  coal-mine  therein,  they  might 
lawfully  do  so,  and  that  the  plaintiff's  evidence  was  not  sufficient  to 
support  the  allegations  in  his  declaration  as  traversed  by  the  second 
and  third  pleas.  Against  this  direction  of  the  Judge  the  counsel 
for  the  plaintiff  tendered  the  bill  of  exceptions  whic^  has  been 
argued  before  us.  And  after  hearing  such  argument,  and  con- 
sideration of  the  case,  we  are  of  opinion  that  the  direction  of  the 
learned  Judge  was  correct  in  point  of  law. 

The  question  argued  before  us  has  been  in  substance  this: 
whether  the  right  to  the  enjoyment  of  an  underground  spring,  or 
of  a  well  supplied  by  such  underground  spring,  is  governed  by  the 
same  rule  of  law  as  that  which  applies  to,  and  regulates,  a  water- 
course flowing  on  the  surface. 

The  rule  of  law  which  governs  the  enjoyment  of  a  stream  flowing 
[  *349  ]  in  its  natural  course  over  the  surface  of  land  belonging  *to  different 
proprietors  is  well  established ;  each  proprietor  of  the  land  has  a 
right  to  the  advantage  of  the  stream  flowing  in  its  natural  course  over 
his  land,  to  use  the  same  as  he  pleases,  for  any  purposes  of  his  own, 
not  inconsistent  with  a  similar  right  in  the  proprietors  of  the  land 
above  or  below  ;  so  that,  neither  can  any  proprietor  above  diminish 
the  quantity  or  injure  the  quality  of  the  water  which  would  other- 
wise naturally  descend,  nor  can  any  proprietor  below  throw  back  the 
water  without  the  license  or  the  grant  of  the  proprietor  above.  The 
law  is  laid  down  in  those  precise  terms  by  the  Court  of  King's 
Bench  in  the  case  of  Mason  v.  HiU  (i),  and  substantially  is  declared 
by  the  Vice- Chancellor  in  the  case  of  Wright  v.  Howard  (a),  and 
such  we  consider  a  correct  exposition  of  the  law.  And  if  the  right 
to  the  enjoyment  of  underground  springs,  or  to  a  well  supplied 
thereby,  is  to  be  governed  by  the  same  law,  then  undoubtedly  the 
defendants  could  not  justify  the  sinking  of  the  coal-pits,  and  the 
direction  given  by  the  learned  Judge  would  be  wrong. 

But  we  think,  on  considering  the  grounds  and  origin  of  the  law 
which  is  held  to  govern  running  streams,  the  consequences  which 
would  result  if  the  same  law  is  made  applicable  to  springs  beneath 
the  surface,  and,  lastly,  the  authorities  to  be  found  in  the  books,  so 
far  as  any  inference  can  be  drawn  from  them  bearing  on  the  point 

(I)  39  B.  R  354  (d  B.  &  4d.  1 ;  2  (2)  24  B,  B.  169  (1  Sixa.  4  St  190). 

Ney.  &  M.  747). 
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now  under  discassion,  that  there  is  a  marked  and  Babstantial 
difference  between  the  two  cases,  and  that  they  are  not  to  be 
governed  by  the  same  rule  of  law. 

The  giound  and  origin  of  the  law  which  governs  streams  running 
in  their  natural  course  would  seem  to  be  this,  that  the  right  enjoyed 
by  the  several  proprietors  of  the  lands  over  which  they  flow  is,  and 
always  has  been,  public  and  notorious :  that  the  enjoyment  has 
been  long  continued — in  *ordinary  cases,  indeed,  time  out  of  mind       [  *35o  ] 
— and  uninterrupted;  each  man  knowing  what  he  receives  and 
what  has  always  been  received  from  the  higher  lands,  and  what  he 
transmits  and  what  has  always  been  transmitted  to  the  lower.  The 
rule,  therefore,  either  assumes  for  its  foundation  the  implied  assent 
and  agreement  of  the  proprietors  of  the  different  lands  from  all 
ages,  or  perhaps  it  may  be  considered  as  a  rule  of  positive  law, 
(which  would  seem  to  be  the  opinion  of  Fleta  and  of  Blackstone), 
the  origin  of  which  is  lost  by  the  progress  of  time ;  or  it  may  not 
be  unfitly  treated,  as  laid  down  by  Mr.  Justice  Story,  in  his  judg- 
ment in  the  case  of  Tyler  v.  Wilkinson^  in  the  Courts  of  the  United 
States (i),  as  ''an  incident  to  the  land;  and  that  whoever  seeks  to 
found  an  exclusive  use  must  establish  a  rightful  appropriation  in 
some  manner  known  and  admitted  by  the  law."    But  in  the  case  of 
a  well  sunk  by  a  proprietor  in  his  own  land,  the  water  which  feeds 
it  from  a  neighbouring  soil  does  not  flow  openly  in  the  sight  of  the 
neighbouring  proprietor,  but  through  the  hidden  veins  of  the  earth 
beneath  its  surface :  no  man  can  tell  what  changes  these  under- 
ground sources  have  undergone  in  the  progress  of  time :  it  may 
well  be,  that  it  is  only  yesterday's  date,  that  they  first  took  the 
course  and  direction  which  enabled  them  to  supply  the  well :  again, 
no  proprietor  knows  what  portion  of  water  is  taken  from  beneath 
his  own  soil :  how  much  he  gives  originally,  or  how  much  he 
transmits  only,  or  how  much  he  receives :  on  the  contrary,  until 
the  well  is  sunk,  and  the  water  collected  by  draining  into  it,  there 
cannot  properly  be  said,  with  reference  to  the  well,  to  be  any  flow 
of  water  at  all.     In  the  case,  therefore,  of  the  well,  there  can  be  no 
ground  for  implying  any  mutual  consent  or  agreement,  for  ages 
past,  between  the  owners  of  the  several  lands  beneath  which  the 
underground  springs  may  exist,  which  is  one  of  *the  foundations       [  *35i  ] 
on  which  the  law  as  to  running  streams  is  supposed  to  be  built ; 
nor,  for  the  same  reason,  can  any  trace  of  a  positive  law  be  inferred 
from  long-continued  acquiescence  and  submission,  whilst  the  very 
(1)  4  Mason's  (American)  Beports,  401. 
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AoTOK  existence  of  the  underground  springs  or  of  the  well  may  be 
Blundblu    unknown  to  the  proprietors  of  the  soil. 

But  the  difference  between  the  two  cases  with  respect  to  the 
consequences,  if  the  same  law  is  to  be  applied  to  both,  is  still  more 
apparent.  In  the  case  of  the  running  stream,  the  owner  of  the  soil 
merely  transmits  the  water  over  its  surface :  he  receives  as  much 
from  his  higher  neighbour  as  he  sends  down  to  his  neighbour 
below :  he  is  neither  better  nor  worse :  the  level  of  the  water 
remains  the  same.  But  if  the  man  who  sinks  the  well  in  his  own 
land  can  acquire  by  that  act  an  absolute  and  indefeasible  right  to 
the  water  that  collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his  own  soil  which 
shall  interfere  with  the  enjoyment  of  the  well.  He  has  the  power, 
still  further,  of  debarring  the  owner  of  the  land  in  which  the  spring 
is  first  found,  or  through  which  it  is  transmitted,  from  draining 
his  land  for  the  proper  cultivation  of  the  soil :  and  thus,  by  an  act 
which  is  voluntary  on  his  part,  and  which  may  be  entirely  unsus- 
pected by  his  neighbour,  he  may  impose  on  such  neighbour  the 
necessity  of  bearing  a  heavy  expense,  if  the  latter  has  erected 
machinery  for  the  purposes  of  mining,  and  discovers,  when  too 
late,  that  the  appropriation  of  the  waller  has  already  been  made. 
Further,  the  advantage  on  one  side,  and  the  detriment  to  the  other, 
may  bear  no  proportion.  The  well  may  be  sunk  to  supply  a 
cottage,  or  a  drinking-place  for  cattle ;  whilst  the  owner  of  the 
adjoining  land  may  be  prevented  from  winning  metals  and  minerals 
of  inestimable  value.  And,  lastly,  there  is  no  limit  of  space  within 
which  the  claim  of  right  to  an  underground  spring  can  be  confined  : 
[  *^^^  ]  in  the  present  case,  the  nearest  coal-pit  ^is  at  the  distance  of  half 
a  mile  from  the  well :  it  is  obvious  the  law  must  equally  apply  if 
there  is  an  interval  of  many  miles. 

Considering,  therefore,  the  state  of  circumstances  upon  which 
the  law  is  grounded  in  the  one  case  to  be  entirely  dissimilar  from 
those  which  exist  in  the  other ;  and  that  the  application  of  the 
same  rule  to  both  would  lead,  in  many  cases,  to  consequences  at 
once  unreasonable  and  unjust;  we  feel  ourselves  warranted  in 
holding,  upon  principle,  that  the  case  now  under  discussion  does 
not  fall  within  the  rule  which  obtains  as  to  surface  streams,  nor  is 
it  to  be  governed  by  analogy  therewith. 

No  case  has  been  cited  on  either  side  bearing  directly  on  the 
subject  in  dispute.  The  case  of  Cooper  v.  Barber  (i)^  which 
(1)  12  £.  B.  604  (3  Taunt.  99). 
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approaches  the  nearest  to  it,  seems  to  make  against  the  pro-  Acton 
position  contended  for  by  the  plaintiff.  In  that  case  the  defendant  blundell. 
had  for  many  years  penned  back  a  stream  for  the  purpose  of 
irrigation,  in  consequence  of  which  the  water  had  percolated  through 
a  porous  and  gravelly  soil  into  the  plaintiff's  land:  but  as  this 
percolation  had  been  insensible,  and  unknown  by  the  plaintiff  until 
the  land  was  applied  for  building  purposes,  the  Court  held,  that 
the  defendant  had  gained  no  right  thereby,  so  as  to  justify  its 
continuance.  The  case  of  Partridge  v.  Scott  (i)  is  an  authority  to 
show,  that  a  man,  by  building  a  house  on  the  extremity  of  his  own 
land,  does  not  thereby  acquire  any  right  of  easement,  for  support 
or  otherwise,  over  the  adjoining  land  of  his  neighbour.  It  is  said 
in  that  case,  ''he  has  no  right  to  load  his  own  soil,  so  as  to  make 
it  require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect."  It  must  follow,  by  parity  of  reason,  that,  if 
he  digs  a  well  in  his  own  land  so  close  to  the  soil  of  his  neigh- 
bour, as  to  require  the  support  of  a  rib  of  clay  or  *of  stone  in  C  *^53  ] 
his  neighbour's  land  to  retain  the  water  in  the  well,  no  action 
would  lie  against  the  owner  of  the  adjacent  land  for  digging  away 
such  clay  or  stone,  which  is  his  own  property,  and  thereby  letting 
out  the  water ;  and  it  would  seem  to  make  no  difference  as  to  the 
legal  rights  of  the  parties,  if  the  well  stands  some  distance  within 
the  plaintiff's  boundary,  and  the  digging  by  the  defendant,  which 
occasions  the  water  to  flow  from  the  well,  is  some  distance  within 
the  defendant's  boundary ;  which  is,  in  substance,  the  very  case 
before  us. 

The  Eoman  law  forms  no  rule,  binding  in  itself,  upon  the  subject 
of  these  realms ;  but,  in  deciding  a  case  upon  principle,  where  no 
direct  authority  can  be  cited  from  our  books,  it  affords  no  small 
evidence  of  the  soundness  of  the  conclusion  at  which  we  have 
arrived,  if  it  proves  to  be  supported  by  that  law,  the  fruit  of  the 
researches  of  the  most  learned  men,  the  collective  wisdom  of  ages 
and  the  groundwork  of  the  municipal  law  of  most  of  the  countries 
in  Europe. 

The  authority  of  one  at  least  of  the  learned  Roman  lawyers 
appears  decisive  upon  the  point  in  favour  of  the  defendants;  of 
some  others  the  opinion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit.  3,  De  sequa  et  aqusB  pluviffi  arcandae,  [1  §]  12, 
"  Denique  Marcellus  scribit.  Cum  eo,  qui  in  suo  fodiens,  vicini 
fontem  avertit,  nihil  posse  agi :  nee  de  dolo  actionem,  et  sane  non 
(t)  49  E.  R.  578  (3  M.  &  W.  220). 
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AOTON       debet  habere;   si  non  animo  vicini  nocendi,  sed  suum  agrum 
Blundkll.    meliorem  faciendi,  id  fecit."  , 

It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion 
whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been 
an  uninterrupted  user  of  the  right  for  more  than  the  last  twenty 
years ;  but,  confining  ourselves  strictly  to  the  facts  stated  in  the 
bill  of  exceptions,  we  think  the  present  case,  for  the  reasons  above 
given,  is  not  to  be  governed  by  the  law  which  applies  to  rivers  and 
[  ♦364  ]       flowing  *streams,  but  that  it  rather  falls  within  that  principle, 
which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  his  sur- 
face ;  that  the  land  immediately  below  is  his  property,  whether  it 
is  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil,  part 
water;  that  the  person  who  owns  the  surface  may  dig  therein,  and 
apply  all  that  is  there  found  to  his  own  purposes  at  his  free  will 
and  pleasure ;  and  that  if,  in  the  exercise  of  such  right,  he  inter- 
cepts or  drains  off  the  water  collected  from  underground  springs 
in  his  neighbour's  well,  this  inconvenience  to  his  neighbour  falls 
within  the  description  of  damnum  absque  injuiid,  which   cannot 
become  the  ground  of  an  action. 

We  think,  therefore,  the  direction  given  by  the  learned  Judge  at 
the  trial  was  correct,  and  that  the  judgment  already  given  for  the 
defendants  in  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


i«*t'-  KEMP   V.   FINDEN. 

Jan.  15. 

(12  Meeson  &  Welsby,  421—425 ;  8.  C.  13  L.  J.  Ex.  137 ;  8  Jur.  15.) 

£xch,  of 
Pleas.  ^  surety  may  reooyer  contribution  from  his  co-surety,  in  an  action  for 

[421]  money  paid. 

And  be  may  recover  contribution  according  to  tbe  number  of  the 
sureties,  without  reference  to  the  number  of  the  principals. 

Where  the  plaintiff  and  defendant  had  executed,  as  sureties,  a  warrant 
of  attorney,  given  as  a  collateral  security  for  a  sum  of  money  advanced  on 
mortgage  to  the  principals,  and,  on  default  being  made  by  the  prindpals, 
judgment  was  entered  up  on  the  warrant  of  attorney,  and  execution  issued 
against  the  plaintiff:  Held,  that  he  was  entitled  to  recover  from  the 
defendant,  as  his  co-surety,  a  moiety  of  the  costs  of  the  execution  (1). 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Plea, 
non  assumpsit. 

At  the  trial  before  Alderson,  B.,  at  the  London  sittings  after 
Michaelmas  Term,  it  appeared  that  the  plaintiff  and  defendant  had 

(1)  Followed  in  WohnersJiatism  v.  Oulltck  [1893]  2  Ch.  514,  530 ;  62  L.  J.  Ch. 
773.— J.  G.  P. 
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executed,  as  sureties  for  two  persons  of  the  names  of  William  and  Kemp 
Charles  Carter,  a  warrant  of  attorney  dated  3rd  September,  1841,  finden. 
given  to  one  Price  as  a  collateral  *8ecurity  for  the  due  payment  [  ^422  ] 
of  a  principal  sum  of  5602.,  and  interest  thereon,  advanced  by 
Price  to  the  Carters  on  a  mortgage  of  the  same  date.  Default 
having  been  made  by  the  Carters  in  payment  of  the  interest,  judg- 
ment was  entered  up  on  the  warrant  of  attorney,  and  execution 
issued  thereon  against  the  plaintiff  for  the  amount  of  the  principal 
money  and  interest,  which,  together  with  the  costs  of  the  execution, 
was  paid  by  him  ;  and  he  now  brought  this  action  to  recover  from 
the  defendant,  as  his  co-surety,  one-half  of  the  sums  so  paid.  It 
was  objected  for  the  defendant,  first,  that  an  action  for  money  paid 
could  not  be  maintained  by  a  surety  against  his  co-surety ;  secondly, 
that,  at  all  events,  the  present*  defendant  was  liable  in  that  form  of 
action  only  for  one-fourth  of  the  money  paid  by  the  plaintiff;  and, 
thirdly,  that  he  was  not  liable  for  any  part  of  the  costs  of  the 
execution.  The  learned  Judge  reserved  these  points,  and  a  verdict 
was  taken  for  the  plaintiff,  damages  299Z.  Is.  9d.,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Theriger  now  moved  accordingly  : 

First,  this  was  not  money  paid  to  the  use  of  the  defendant,  but 
rather  for  the  use  of  the  principals,  who  were  the  real  debtors,  and 
primarily  liable.  The  co-surety  can  be  made  liable  only  in  a  special 
action  of  assumpsit,  founded  on  the  implied  contract  of  indemnity. 

(Pabkb,  B.,  referred  to  Davies  v.  Humphreys  (i).) 

The  question,  whether  the  co-surety  was  liable  as  for  money  paid, 
was  not  raised  in  that  case.  No  doubt  the  principal  is,  because  he 
is  the  party  originally  liable. 

(AiiDEBSON,  B. :  Because  he  authorizes  the  payment,  and  the 
money  is  paid  in  his  discharge.  Does  not  that  equally  apply  to 
the  co-surety  ?) 

The  contract  between   sureties  seems  to  be  merely  an  implied 
contract  of  indemnity.     In  Spencer  v.  Parry  (2),  where  a  tenant, 
by  a  written  agreement  *under  which  he  took  the  premises,  engaged       [  ''^23  ] 
to  pay  taxes  which  by  law  were  due  from  the  landlord,  but  made 
default,  and  the  landlord,  having  been  obliged  to  pay,  sued  him  for 

(1)  65  B.  E.  547  (6  M,  &  W.  153).  (2)  3  Ad.  &  El.  331 ;  4  Nev.  &  M. 

770. 
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Kemp       the  amount,  as  money  paid  to  his  ase ;  it  was  held,  that,  as  the 

FI^^^Kv.      landlord  was  originally  liable  for  the  taxes,  and  was  exempted  from 

them  only  by  an  agreement  with  the  tenant,  he  should  have 

declared  specially  on  such  agreement,  and  could  not  recover  on 

the  indebitatus  asBumpsit. 

(Parxb,  B.  :  There  the  parties  were  not  jointly  liabla  Here,  the 
payment  by  the  plaintiff  relieved  the  co-surety  as  to  one-half  of  the 
amount  for  which  each  of  them  was  liable ;  therefore,  as  to  so  much, 
it  was  money  paid  to  his  use.  In  CoweU  v.  Edwards  (i),  it  was 
admitted,  that  the  action  for  money  paid  would  lie. 

Alderson,  B.  :  The  ground  of  the  judgment  in  Spencer  v.  Pamy 
is,  that  "  the  plaintiff's  payment  relieved  the  defendant  from  no 
liability  but  what  arose  from  the  contract  between  them."  But 
where,  two  being  jointly  liable,  one  of  them  pays  money  in  discharge 
of  the  debt,  it  is  money  paid  to  the  use  of  the  other. 

Parke,  B.  :  In  the  case  of  a  guarantie,  there  is  no  implied 
request  to  pay ;  but  where  several  are  jointly  liable,  there  is  an 
implied  request  to  each  of  them  to  pay  in  discharge  of  each  of  the 
others.) 

If  so,  the  co-surety  who  has  paid  the  whole  debt  may  recover  the 
whole  from  the  principal,  even  after  he  has  recovered  half  from 
his  co-surety.  In  Thomas  v.  Cook  (2),  there  was  a  special 
declaration. 

(Parke,  B.  :  There  are  no  less  than  three  cases  in  which  it  was 
taken  for  granted  that  money  paid  will  lie  against  a  co-surety  for 
contribution :  Cowell  v.  Edwards,  Browne  v.  Lee  (3),  and  Davits  v. 
Humphreys.  In  the  last  case,  the  authorities  on  this  subject  were 
very  fully  considered  by  the  Court,  and  it  was  taken  throughout 
to  be  perfectly  well  settled  that  the  action  for  money  paid  was 
maintainable. 

[  ^424  ]  Lord  Abinger,  *G.  B.  :  The  general  principle  is,  that,  if  a  man 

pays  money  for  another,  which  he  was  liable  to  pay,  but  in  which 
he  has  himself  an  interest,  he  may  maintain  an  action  for  money 
paid. 

Parke,  B.  :  In  Craythome  v.  Swinhume  (4),  the  right  of  a  surety 

(1)  2  Bos.  &  P.  268.  (3)  6  B.  &  0.  689;  9  Dowl.  4  By. 

(2)  32  E.  E.  520  (8  B.  &  C.  728 ;  3      700. 

Man.  &  Ey.  444).  (4)  9  E.  E.  266  (14  Yes.  164). 
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io  call  apon  his  co-Burety  for  contribation  is   treated   by  Lord        Kehp 
Eldon  as  depending  rather  apon  a  principle  of  eqaity  than  upon       finden. 
contract,  unless  in  this  sense,  that  a  contract  may  be  inferred  upon 
the  implied  knowedge  by  all  persons  of  that  principle.) 

Secondly,  there  were  here  two  principals  and  two  sureties ;  the  two 
principals  must  be  considered  as  liable  for  one  half  of  the  debt,  and 
the  sureties  for  the  other  half.  The  plaintiff,  therefore,  ought  to 
be  aUowed  to  recover  only  one-fourth. 

(LoBD  AfiiNQBR,  G.  B. :  It  is  just  the  same  thing  as  if  William 
and  Charles  Garter  were  one  person. 

Aldbbson,  B.  :  There  are  but  two  sureties.  It  is  the  same  as  if 
they  were  sureties  for  a  partnership  firm ;  surely  each  must  con- 
tribute his  moiety,  and  not  a  sum  proportioned  to  the  number  of 
persons  to  whom  the  money  was  lent. 

Pabkb,  B.  :  Browne  v.  Lee  is  an  authority  to  show  that  the 
plaintiff  is  entitled  to  recover  one-half,  there  being  only  two  sureties.) 

Thirdly,  although  the  co-surety  may  perhaps  be  liable  for  his 
proportion  of  the  costs  of  entering  up  the  judgment,  his  liabiUty 
does  not  extend  to  the  costs  of  executing  it ;  the  plaintiff  might  and 
ought  to  have  avoided  those  costs  by  paying  the  money. 

(Pabkb,  B.  :  They  were  costs  incurred  in  a  proceeding  to  recover 
a  debt  for  which,  on  default  of  the  principals,  both  the  sureties  were 
jointly  liable;  and,  the  plaintiff  having  paid  the  whole  costs,  I  see 
no  reason  why  the  defendant  should  not  pay  his  proportion.) 

(He  then  applied  for  a  new  trial,  on  affidavits  stating  that  the 
warrant  of  attorney  was  attested  by  a  person  who,  '^'although  he  had  [  ^425  ] 
been  admitted  an  attorney,  had  neglected  for  three  years  to  take 
out  his  certificate,  and  had  not  been  re-admitted ;  and  that  the 
defendant  did  not  know  this  fact  until  after  the  verdict :  and  cited 
WaUcbce  v.  Brockley  (i)  to  show  that  the  warrant  of  attorney  was 
therefore  void,  and  Oripper  v.  Bristow  (2)  to  show  that  this  was  an 
objection  which  was  not  waived  by  lapse  of  time  or  acts  of  the 
parties.  But  the  Court  refused  on  this  ground  to  set  aside  the 
verdict,  saying,  that  the  defendant  should  have  made  inquiry  into 
the  matter  sooner ;  that  the  plaintiff  had  a  just  claim  against  him 

(1)  6  Dowl.  P.  0.  695.  (2)  6  M.  &  W.  807. 
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Kemp        for  the  sum  recovered  in  this  action,  and  that  it  woald  be  very 
PiKDBK.      unjast  now  to  permit  the  defendant  to  defeat  that  claim,  by  setting 
aside  the  warrant  of  attorney  on  an  objection  which  might  have 
been  made  long  before.) 

^^'GviOAu:  Rvle  refused. 


1844.  BUXTON   AND  Another  v.   COENISH. 

JiMH,  15. 

(12  Meeson  &  Welsby,  426—430;  S.  C.  1  Dowl.  &  L.  685;  13  L.  J.  Ex.  91 ; 

Exch.  of  8  Jur.  46.) 

'  To  an  action  of  debt  on  simple  contract,  the  defendant  pleaded  a  set-off 

^        ^  for  work  and  labour.    In  the  course  of  the  plaintiffs'  case,  it  appeared  that 

the  defendant  was  employed  to  do  the  work  by  a  written  contract.  The 
defendant  called  witnesses  to-  prove  work  done  xdtra  the  written  contract, 
on  which  it  was  objected  that  the  contract  must  be  produced,  and  the  Judge 
so  ruled.  On  its  being  produced,  it  appeared  to  be  unstamped :  Held,  that 
the  Judge  could  not  look  at  it,  to  see  to  what  work  it  extended,  and  that  no 
parol  evidence  at  all  could  be  given  in  support  of  the  set-off. 

Debt  against  the  maker  of  a  promissory  note  for  502.;  with 
counts  for  money  lent,  and  on  an  account  stated.  Pleas,  as  to  the 
first  count,  that  the  defendant  did  not  make  the  note ;  as  to  the 
other  counts,  nunquam  indebitatus ;  and  to  the  whole  declaration,  a 
set-off  for  work  and  labour  and  materials,  goods  sold,  money  lent, 
and  on  an  account  stated ;  to  which  plea  there  was  a  replication 
that  the  plaintiffs  were  not  nor  are  indebted  to  the  defendant, 
modo  et  forma. 
[  *427  ]  At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London  ^sittings 

after  last  Michaelmas  Term,  it  was  proved  in  the  course  of  the 
plaintiffs'  case  that  the  work  done  for  them  by  the  defendant  was 
done  under  written  contracts.  The  defendant's  counsel  called  a 
witness  in  support  of  the  plea  of  set-off ;  and  upon  his  asking  him 
respecting  work  done  by  the  defendant,  beyond  the  contracts  spoken 
to  by  the  plaintiffs'  witness,  the  Lord  Ghibf  Baron  said,  that,  if  the 
defendant  proposed  to  prove  work  done  which  was  not  within  the 
contracts,  in  support  of  the  set-off,  he  must  first  put  in  the  written 
contracts,  to  show  what  work  was  within  them.  The  defendant's 
counsel  thereupon  called  on  the  plaintiffs  to  produce  the  contracts ; 
and  on  their  production,  it  appeared  that  they  were  unstamped, 
and  consequently  not  admissible  in  evidence.  The  counsel,  how- 
ever, proposed  still  to  examine  the  witness  respecting  certain  extra 
work,  contending  that  the  Judge  might  look  at  the  written  contracts, 
and  admit  such  evidence  as  had  no  relation  to  them.    The  Lord 
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Chisf  Baaon  thought  the  evidence  was  altogether  inadmissible  Buxton 
without  due  proofs  of  the  contracts,  and  under  his  direction  a  cobnish. 
verdict  was  found  for  the  plaintiffs  for  541.  19«. 

Pashley  now  moved  for  a  new  trial,  on  the  ground  of  the 
rejection  of  the  above  evidence;  urging  that  the  learned  Judge 
might  have  looked  at  the  written  contracts;  in  order  to  ascertain 
the  subject-matter  or  space  of  time  to  which  they  extended ;  and 
that  the  only  effect  of  the  stamp  laws  was  to  exclude  an  unstamped 
agreement  from  being  received  as  evidence  in  the  cause,  when  it 
was  put  forward  as  a  binding  instrument,  available  as  between  the 
parties,  and  not  to  affect  writings  given  in  evidence  for  a  collateral 
purpose.  He  cited  Scott  v.  Jones  (i),  Strother  v.  Barr  (2),  Bucher 
V.  Jarratt  (3),  Rex  v.  St  Martin' Sy  Leicester  (4),  *Rex  v.  Pooley  (6),  [  '^ss  ] 
Haigh  v.  Brooks  {fi)^  Williams  v.  Oerry{7)y  Qi-egoi-y  v.  Fraser{%)j 
Jardine  v.  Payne  (9),  Keable  v.  Payne  (lo) ;  and  relied  particularly  on 
the  dictum  of  Batley,  J.,  in  Rex  v.  Pendleton  (ii),  where  he  says, 
"  Though  we  cannot  look  at  the  unstamped  instrument  for  the 
purpose  of  proving  by  it  any  agreement  between  the  parties,  for 
such  is  the  general  import  of  the  Stamp  Acts,  yet  the  Court  may 
look  at  it  to  see  whether  it  applies  to  other  evidence  of  a  contract 
between  them.  As,  if  a  contract  in  writing  be  made,  not  stamped, 
for  the  sale  and  delivery  of  certain  goods  on  certain  terms,  the 
Ck)urt,  in  an  action  for  the  non-delivery  of  goods  upon  a  contract 
proved  by  parol  evidence  only,  may  look  at  the  instrument  to  see 
whether  it  applies  to  the  goods  then  sought  to  be  recovered  for ; 
and  if  those  goods  were  not  included  in  the  contract,  parol  evidence 
may  be  received  of  the  contract  sought  to  be  recovered  upon.  So, 
here,  the  Court  might  look  at  the  instrument  to  see  the  duration 
of  the  first  contract  under  it,  in  order  to  guide  them  in  receiving 
parol  evidence  of  the  subsequent  service,  to  which  it  did  not  apply." 

(Pabke,  B.,  mentioned  Vincent  v.  Cole  (12),  as  in  effect  overruling 
that  dictum.) 

(1)  14  E.  R.  686  (4  Taunt.  860).  2  P.  &  D.  477). 

(2)  30  R  R.  545  (5  Bing.  136 ;  2  Moo.  (7)  10  M.  &  W.  296. 
&  P.  207).  (8)  3  Camp.  454. 

(3)  3  Bos.  &  P.  US.  Stated  30  R.  R.  (9)  1  B.  &  Ad.  663. 

552,  553.  (10)  8  Ad.  &  El.  555;  3  Ney.   &  P. 

(4)  2  Ad.  &  El.  210;  4  Nev.  &  M.      531. 

202.  (11)  15  East,  449. 

(5)  3  Bos.  &  P.  311.  (12)  Moo.  &  Mai.  257.     See  JitiU  v. 

(6)  50  R.  R.  399  (10  Ad.  &  £1.  309 ;      BatU,  Id,  413. 
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Buxton       Lobd  Abingeb,  C.  B.  : 
r. 

CoBNiBH.  I  cannot  help  thinking,  that,  if  this  rule  were  granted,  it  would 
tend  to  shake  the  invariable  practice  in  oar  courts  of  law.  The 
practice  has  prevailed  in  Westminster  Hall  ever  since  I  have  known 
it,  and  before  every  Judge  for  the  last  quarter  of  a  century,  that,  in 
an  action  for  work  and  labour,  though  the  counsel  stated  that  he 

[  ^^29  ]  was  proceeding  for  some  extra  work,  yet,  if  it  appeared  *on  cross- 
examination  that  the  work  was  done  under  a  contract  in  writing, 
the  Judge  immediately  stopped  him  from  giving  evidence  of  the 
contract.  I  think  I  can  say  that  I  remember  hundreds  of  cases  in 
which  that  has  occurred,  and  where  it  has  never  been  disputed. 
We  are  now  asked  to  disturb  this  practice,  merely  on  the  obiter 
dictu7n  of  a  Judge.  If  we  were  to  do  so,  the  law  would  become 
every  day  more  and  more  unsettled.  It  is  contended  by  Mr.  Pcuhley, 
that  you  may  put  the  agreement  into  the  hands  of  the  Judge,  in 
order  to  ascertain  the  period  of  time  to  which  it  is  applicable ;  on 
the  narrow  ground,  that,  in  order  to  give  rise  to  the  objection  that 
it  is  unstamped,  it  must  be  put  in  as  a  contract  to  be  enforced 
between  the  parties.  I  never  heard  of  that  limitation.  When  an 
action  is  brought  for  work  done,  and  a  witness  proves  that  the 
plaintiff  did  the  work,  but  that  it  was  done  under  a  written  contract, 
then  you  put  in  the  contract  for  the  purpose  of  showing  what  is 
included  within  it,  and  when  it  is  read,  you  find  that  the  contract 
does  not  include  that  particular  work  for  which  the  action  is 
brought.  For  this  purpose,  you  must  read  the  contract,  and  so 
must  receive  evidence  of  it.  The  stamp  law  says,  that,  if  not  duly 
stamped,  it  shall  not  be  received  in  evidence  at  all — the  jury  cannot 
see  it,  the  Judge  cannot  use  it — he  has  no  right  to  look  at  it,  unless 
for  the  purpose  of  determining  whether  or  no  it  is  properly  stamped, 
and  so  admissible  in  evidence.  Surely  time  and  space  are  part  of 
the  terms  of  the  contract.  A  man  contracts  to  do  certain  work 
within  a  limited  space ;  how  can  you  ascertain  that  limited  space 
without  reading  the  contract?  You  mast  give  evidence  of  the 
contract,  in  order  to  show  the  space  within  which  it  applies.  It 
appears  to  me  that  the  proposition  is  too  plain  to  be  doubted. 
The  general  practice  of  the  Courts,  and  the  plain  provisions  of  the 
Stamp  Act  itself,  equally  prohibit  the  Judge  from  receiving  any 
evidence  of  any  contract  which  is  not  duly  stamped. 

[  430  ]       Pabee,  £. : 

I  consider  this  point  as  having  been  already  decided  by  the  case 
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of  Vincent  v.  Cole.  That  was  an  action  for  work  and  labour,  which  Buxton 
appeared  to  have  been  done  in  part  ander  a  written  agreement ;  and  gormish. 
Lord  Tentebden,  Gh.  J.,  ruled,  at  Nisi  Prius,  that  the  plaintiff  could 
not  recover  for  any  work  extra  the  agreement,  without  first  pro- 
ducing and  proving  the  agreement ;  and  directed  a  nonsuit  for  want 
of  such  proof.  On  motion  to  set  that  nonsuit  aside,  the  Court  con- 
firmed the  ruling  of  the  learned  Judge,  and  refused  a  rule ;  and 
Lord  Tbntebden  said,  with  respect  to  the  argument  that  the  Judge 
might  look  at  the  agreement  to  see  whether  it  referred  to  the  items 
claimed  to  be  recovered  independently  of  it,  that  the  inconvenience 
of  such  a  course  would  be  very  great,  as  it  might  impose  upon  a 
Judge  the  necessity  of  looking  repeatedly  through  a  long  agreement, 
to  see  whether  it  contained  provisions  applicable  in  any  degree  to 
fifty  or  sixty  items,  which  a  party  claimed  to  recover  independently 
of  it.  That  case  must  be  considered  as  overruling  the  dictum  of 
Bayley,  J.,  in  Rex  v.  Pendleton.  It  seems  to  me,  that,  unless  the 
writing  be  duly  stamped,  the  Judge  has  no  right  to  look  into  it 
at  all. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  How  can  you  see  what  is  out  of  a 
contract,  unless  you  enforce  the  contract  to  see  what  is  in  it  ?  If 
you  use  the  contract  to  show  what  is  extra,  you  use  it  also  to  show 
what  is  intra. 

GUBKBY,  B. : 

I  thought  there  was  no  point  more  completely  settled  than 
this.  The  ruling  of  the  Lobd  Chief  Babon  was  consistent  with  the 
uniform  practice. 

Ride  refused. 


BARKEE  V.  ST.  QUINTIN.  i844. 

(12  Meeson  &  Webby,  441—463 ;  S.  0.  1  Dowl.  &  L.  642 ;  13  L.  J.  Ex.  144.)  -^^2. 

Trespass  for  false  imprisonment.    Plea,  justifying  the  trespass  under  a       ^ch,  of 
writ  of  oa.  «a.,  directed  to  the  defendant  as  sheriff,  and  sued  out  by  one  F.         PI^m* 
on  a  judgment  in  the  Queen's  Bench.    Beplication,  that  before  the  writ         C  ^^^  J 
was  delivered  or  executed,  F.  released  the  debt,  "  and  gave  notice  to  the 
defendant  of  the  release,  and  thereby  then  discharged  and  forbad  the 
defendant  from  executing  the  said  writ."     Bejoinder,  that  T.,  an  attorney 
of  the  Court  of  Queen's  Bench,  was  retained  by  F.  to  prosecute  an  action 
of  debt  in  the  Court  of  Exchequer  against  the  now  plaintiff,  upon  the 
terms,  that  when  judgment  should  be  recovered  therein,  the  said  T.,  as 
such  attorney,  should  have  a  lien  thereon  for  his  fees;  that  judgment  had 
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Barker 

V. 

St.  Quintik. 


[  •*«  ] 


been  recovered  therein,  and  that,  while  the  fees  were  unpaid,  and  before 
the  making  of  the  release,  it  was  corruptly  and  fraudulently  agreed 
between  the  now  plaintiff  and  F.,  for  the  purpose  of  defrauding  T.  of  his 
lien,  that  F.  should  execute  a  release  of  the  judgment,  and  that,  in 
pursuance  of  such  agreement,  F.  executed  the  release  in  the  replication 
mentioned ;  that  afterwards,  the  defendant,  having  notice  of  the  premises, 
did,  at  the  request  of  T.,  as  such  attorney,  execute  the  writ  in  the  plea 
mentioned,  and  committed  the  trespass  modo  et  /ormd :  Held,  on  special 
demurrer  to  the  rejoinder,  that,  an  attorney's  lien  on  a  judgment  being 
merely  a  claim  to  the  equitable  interference  of  the  Court  to  have  the 
judgment  held  as  a  security  for  his  costs,  he  has  no  authority  over  the 
execution  of  a  writ  of  ca,  sa,^  so  as  to  carry  it  into  effect  against  the  order 
of  the  plaintiff,  even  though  the  plaintiff  and  defendant  should  collude  to 
deprive  him  of  his  lien  (1). 

Held,  also,  that,  after  a  direction  of  the  plaintiff  not  to  execute  a  writ  of 
ca.  aa,,  the  sheriff,  if  he  does  so,  becomes  a  trespasser ;  so  also,  if  he  detain 
the  defendant  after  notice  from  the  plaintiff  that  he  has  released  the  debt 

A  debt  of  record  may  be  discharged  by  a  release  under  seal. 

Trespass  for  false  imprisonment.  Special  plea,  justifying  the 
trespass  ander  a  writ  of  ca.  sa.  saed  out  against  the  plaintiff  on  a 
judgment  for  40Z.,  recovered  by  one  M.  Finn  in  the  Court  of  Queen's 
Bench,  and  directed  to  the  defendant  as  Sheriff  of  Yorkshire. 

Beplication,  that,  after  the  delivery  to  the  defendant  of  the  said 
writ  of  capias,  and  before  the  execution  thereof,  to  wit,  on  &c.,  the 
said  M.  Finn,  by  his  certain  deed  of  release,  sealed  with  his  seal, 
and  now  shown  to  the  Court  here,  remitted,  released,  and  for  ever 
discharged  the  now  plaintiff  from  the  action  in  the  said  writ 
mentioned,  and  *from  the  said  judgment,  and  from  all  executions 
thereupon  or  in  respect  of  the  said  judgment,  and  from  all  suits, 
debts,  sum  and  sums  of  money,  actions  and  causes  of  action, 
damages,  judgments,  executions,  claims  and  demands  whatsoever, 
which  the  said  M.  Finn  then  had  against  the  now  plaintiff  {prout 
jiaiet) ;  that,  after  the  delivery  of  the  said  deed  of  release  by  the 
said  M.  Finn,  and  before  the  execution  of  the  said  writ,  and  before 
the  committing  of  the  trespasses  &c.,  to  wit,  on  &c.,  the  said  M.  Finn 
gave  notice  to  the  defendant  of  the  said  release,  and  thereby  then 
discharged  and  forbad  the  defendant  from  executing  the  said  writ, 
or  from  levying  or  executing  against  the  body  of  the  now  plaintiff 
upon  or  in  respect  of  the  said  judgment,  or  otherwise  howsoever ; 
that,  after  such  notice,  and  whilst  the  defendant  had  full  knowledge 
of  the  premises,  and  whilst  the  said  release  was  in  full  force  and 
effect,  to  wit,  on  &c.,  the  defendant,  of  his  own  wrong,  and  under 
colour  and  pretence  of  the  said  writ,  committed  the  said  several 


(I)  S<H>  iMercrr  v.  Grains (1872)  L.  R. 
7  U.  IJ.  ^im  ;  41  L.  J.  Q.  B,  212;  The 


Leader  (1868)  L.  E.  2  A.  &  E.  314 ;  37 
L.  J.  Adm.  57.— J.  G.  P. 
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trespaBses,  in  manner  and  form  as  in  the  declaration  mentioned,      babkbb 
Verification.  g^^  quihtin. 

The  rejoinder  set  out  the  release  on  oyer,  and  stated,  *'  that  before 
the  said  time  when  &c.,  and  after  the  15th  day  of  July,  1887,  to  wit, 
on  the  1st  July,  1842,  J.  Thompson,  being  an  attorney  of  the  Court 
of  Queen's  Bench,  as  such  attorney,  was  retained  by  the  said  M.  Finn 
to  commence,  prosecute,  and  conduct  an  action  of  debt  in  the  Court 
of  Exchequer,  at  the  suit  of  M.  Finn,  against  the  now  plaintiff,  for 
the  recovery  of  a  certain  debt  which  the  said  M.  Finn  then  claimed 
to  be  due  and  owing  to  him  from  the  now  plaintiff,  for  certain  fees 
and  reward  to  be  therefore  paid  by  the  said  M.  Finn  to  the  said 
J.  Thompson,  and  upon  the  terms,  that  when  judgment  should  be 
recovered  in  the  said  action  of  debt  against  the  now  plaintiff,  the 
said  J.  Thompson,  as  such  attorney  as  aforesaid,  should  have  a  lien 
on  the  said  judgment  for  the  amount  of  *the  said  fees  and  reward       [  *4i3  ] 
which  should  be  due  from  and  payable  by  the  said  M.  Finn  to  the 
said  J.  Thompson,  for  and  in  respect  of  his  having  so  commenced 
and  prosecuted  the  said  action  of  debt,  which  said  lien  was  in  full 
force  at  the  time  of  the  making,  sealing,  and  delivering  the  said  deed 
of  release,  and  of  the  making  of  the  agreement  hereinafter  men- 
tioned."   It  then  stated,  that  J.  Thompson,  as  such  attorney,  and 
in  pursuance  of  such  retainer,  and  upon  the  terms  aforesaid,  com- 
menced and  prosecuted  an  action  of  debt  in  the  Court  of  Exchequer 
at  the  suit  of'M.  Finn  against  the  plaintiff,  and  that  such  proceedings 
were  thereupon  had,  that  M.  Finn  recovered  judgment  thereon  (prout 
patet  per  recordum)  ;  that  M.  Finn  became  indebted  to  J.  Thompson 
in   the  sum  of  100^.,  for  fees  and   reward  due  and  payable  to 
J.  Thompson  in  respect  of  his  having  commenced  and  prosecuted 
the  said  action  of  debt,  which  sum  was  wholly  due  and  unpaid  at 
the  time  of  the  making  of  the  agreement  thereinafter  mentioned, 
and  of  the  sealing  and  delivery  of  the  said  deed  of  release,  of  which 
the  defendant  had  notice ;  that,  while  such  fees  and  reward  remained 
unpaid,  and  the  said  judgment  was  in  full  force  and  unsatisfied,  and 
the  said  lien  was  in  full  force,  and  before  the  making,  sealing,  or 
delivering  of  the  said  deed  of  release,  to  wit,  on  &c.,  it  was  corruptly 
and  fraudulently  agreed  by  and  between  the  now  plaintiff  and  the 
said  M.  Finn,  for  the  purpose  of  depriving  the  said  J.  Thompson  of 
the  benefit  of  the  said  lien,  and  of  defrauding  him  of  the  said  amount 
of  fees  and  reward  so  due  and  payable  to  him,  that  the  said  M.  Finn 
should  by  a  deed  of  release,  to  be  by  him  for  that  purpose,  made, 
sealed    and  delivered    release  the  now  plaintiff  from  the  said 
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babkeb  judgment,  and  from  all  executions  upon  or  in  respect  of  the  same. 
St.  QuiNTnr.  Averment,  that  M.  Finn,  in  pursuance  of  the  said  corrupt  and 
fraudulent  agreement,  made,  sealed,  and  delivered  the  said  release 
[  ^444  ]  in  the  replication  mentioned,  for  the  purpose  of  depriving  *the  said 
J.  Thompson  of  the  benefit  of  the  said  lien,  and  of  defrauding  him 
of  the  amount  of  the  said  fees  and  reward ;  that  afterwards  the 
defendant,  having  notice  of  the  premises,  did,  at  the  request  of 
J.  Thompson  as  such  attorney,  execute  the  said  writ  in  the  plea 
mentioned,  and  in  so  doing  committed  the  trespasses,  mocfo  etfonnd. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder  did  not 
show  that  the  said  J.  Thompson  had  any  valid  or  legal  lien  on  the 
said  judgment,  so  as  to  entitle  him  to  such  fees  and  reward,  and  so 
as  to  authorize  the  defendant,  at  the  request  of  the  said  J.  Thompson 
as  such  attorney,  to  execute  the  writ  after  the  said  M.  Finn  had 
discharged  and  forbidden  the  defendant  from  executing  the  same. 
Joinder  in  demurrer. 

PaMey^  in  support  of  the  demurrer  : 

This  rejoinder  is  bad  on  several  grounds.  First,  Thompson  is 
not  shown  to  be  such  an  attorney  as  could  have  any  lien  on  a  judg- 
ment recovered  in  this  Court  The  stat  1  &  2  Vict.  c.  45  (i),  after 
reciting  the  1  Vict.  c.  56,  and  that  "  it  is  expedient,  in  order  to  secure 
the  jurisdiction  of  the  said  Courts  over  the  attorney's  practising 
therein,  to  have  a  record  in  each  Court  of  the  admission  of  attomies/* 
enacts,  ''  that,  after  the  first  day  of  November,  1838,  any  person 
entitled  to  be  admitted  an  attorney  of  any  of  the  said  Courts  at 
Westminster  shall,  after  being  sworn  in  and  admitted  as  an  attorney 
of  any  one  of  the  said  Courts,  be  entitled  to  practise  in  any  other  of 
the  said  Courts,  upon  signing  the  roll  of  such  Court,  and  not  other- 
wise, in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an 
attorney  of  such  Court."  Now,  Thompson  is  not  shown  to  have 
signed  the  roll  of  this  Court :  the  rejoinder  only  alleges  that,  afto 
the  15th  day  of  July,  1887,  (the  day  on  which  the  1  Vict.  c.  56, 
received  the  Boyal  assent),  he  was  an  attorney  of  the  Court  of  Queen's 
[  *445  J  Bench,  ^inferring  that  thereby  alone  he  became  entitled  to  practise 
in  this  Court. 

Secondly,  an  attorney  has  no  lien  on  the  body  of  his  debtor. 

Martin  v.  Francis  (2)  is  an  authority  in  point.     There  the  plaintiff's 

attorney  directed    the    sheriff's   officer,  who    had  arrested  the 

(1)  Bep.  S.  L.  Bev.  Act  (No.  2)  1888.  (2)  2  B.  &  Aid.  i02  ;  1  Chit  B.  241. 
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defendant,  not  to  let  him  go  at  large  without  an'  express  consent      Babkeb 

from  him,  the  attorney,  as  he  had  a  lien  for  his  costs ;  the  sheriff's  st.  Quintik. 

officer,  by  the  authority  of  the  plaintiff,  but  without  the  attorney*s 

consent,  let  the  defendant  go  at  large ;  and  it  was  held  that  the 

sheriff  was  not  liable  to  the  attorney  for  his  costs.     So,  in  Marr  v. 

Smith  (i),  where  the  plaintiff,  after  judgment,  settled  the  action  with 

the  defendant,  and  employed  a  new  attorney  to  enter  up  satisfaction 

on  the  record,  it  was  held  that  the  defendant  was  entitled  to  be 

discharged  out  of  custody  under  the  ca.  sa.,  although  the  lien  of 

the  plaintiff 's  attorney  had  not  been  satisfied.     There  Holboyi>,J., 

says  expressly :  ''  The  plaintiff's  attorney  has  no  lien  on  the  person 

of  the  defendant.    As  soon  as  judgment  is  obtained,  his  power  is 

at  an  end  also.    It  is  true  that  he  has  a  lien  for  his  costs,  and  that 

the  Court  will  assist  him  to  make  the  subject-matter  recovered  by 

the  judgment  available  for  that  purpose;   but    they  will  go  no 

further."     Wythers  v.  Henley  (2)  is  expressly  in  point.     There  the 

circumstances  were  precisely  the  same  as  in  the  present  case,  and 

the  Court  held  that  the  sheriff  was  liable  in  trespass. 

(Pabke,  B.  :  No  doubt  a  lien  is  a  matter  entirely  for  the  equit- 
able jurisdiction  of  the  Court.) 

There  are  abundant  authorities  to  show  that  the  authority  of  the 
attorney  determines  with  the  judgment,  and  that  the  defendant 
can  only  be  kept  in  custody  until  the  plaintiff  is  satisfied  his 
debt  and  costs :  Fitzh.  Abr.,  ''  Attorney,"  pi.  95 ;  Boll.  Abr.^ 
"Attorney,"  *(M)  ;  Tipping  v.  Johnson  {z),  Crozier  y.  Pilling  (4),  [•^^ei 
Slackford  v.  Austen  (5),  Savory  v.  Chapman  (6).  The  cases  in  which 
the  Court  has  interposed  to  enforce  the  attorney's  lien  show  clearly 
that  it  is  merely  an  application  to  the  equitable  jurisdiction  of  the 
Court:   Welsh  Y.  Hole  {7). 

The  GouBT  then  called  on 

Martin,  contra : 

The  replication  is  bad.  It  relies  on  this  matter  as  making  the 
sheriff  a  trespasser,  that  after  the  delivery  of  the  writ  to  him,  a 
release  under  seal  was  executed  by  the  creditor,  and  that  he  had 

(1)  4  B.  &  Aid.  466.  (5)  14  East,  468. 

(2)  Cro.  Jac.  379 ;  3  Bulst  96.  (6)  11  Ad.  &  El.  829;  3  P.   &  D. 

(3)  2  Bob.  &  P.  367.  604. 

(4)  28  B.  E.  199  (4  B.  &  C.  26 ;  6  (7)  1  Doug.  237. 
DowL  &  By.  129). 
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Barker  notice  thereof.  Bat  those  facts  afford  no  answer  to  the  plea.  There 
St.  Quintin.  are  by  law  three  species  of  obligation  ;  first,  by  record ;  secondly, 
by  deed  or  specialty  ;  lastly,  by  simple  contract.  And  in  order  to 
discharge  a  contract,  there  must  be  an  instrument  of  an  equally 
high  nature  with  the  contract  itself.  A  release  under  seal,  there- 
fore, has  of  itself  no  operation  on  a  judgment,  and  the  only  mode 
of  relief  from  it  is  by  auditd  querela.  In  Shep.  Touch.  828,  it  is 
said,  "  If  a  charge  or  duty  grow  by  record,  the  discharge  or  release 
thereof  must  be  by  record  also.  And  if  it  grow  by  writing,  the 
discharge  and  release  must  be  by  writing;  also  nihil  est  magis 
rationi  coTisentaneum,  quam  eodem  modo  quodque  dissolvere  quo 
conjiatum  est.  And  therefore  a  duty  growing  by  verbal  agreement 
may,  in  some  cases,  be  released  by  word,  without  writing."  On 
the  same  principle  it  was  held,  in  Rex  v.  Bingham  (i),  that  the 
condition  of  a  recognizance  returned,  filed,  and  inroUed  as  of 
record,  cannot  be  varied  by  rule  of  Court. 

(Pabee,B.  :  This  question  all  turns  on  the  construction  to  be  put 
upon  the  averment  in  the  replication,  that  Finn  gave  the  defendant 
[  *447  ]  notice  of  the  release,  ''  and  '^'thereby  discharged  and  forbad  the 
defendant  from  executing  the  writ."  If  ''thereby"  means  that 
by  the  same  notice  he  desired  the  sheriff  to  discharge  the  plaintiff, 
it  gives  the  go-by  to  your  argument.) 

It  is  submitted  that  even  such  notice  was  invalid  for  the  purpose 
of  making  the  defendant  a  trespasser.  In  Wythers  v.  Henley,  the 
plaintiff  was  not  in  execution  on  a  ca.  sa.,  but  on  a  latit^it  only,  as 
appears  from  the  report  in  Groke.  In  the  report  in  Bulstrode,  it  is 
only  stated  in  the  commencement  of  the  case,  **  the  plaintiff  being 
taken  by  the  sheriff,  and  in  execution  at  the  suit  of  another,"  &c. : 
but  Lord  Coke  says  expressly,  ''  this  is  only  ad  respandendunu'* 
The  latitat  was  mere  process  for  bringing  the  defendant  into  Court ; 
the  bill  was  the  commencement  of  the  action ;  and  a  release  between 
the  issuing  of  the  latitat  and  of  the  bill  would  be  a  bar  to  the  action, 
not  merely  to  the  further  maintenance  of  it.  Undoubtedly  cases 
are  to  be  found  in  the  books  from  which  it  would  appear  that  a 
release  took  effect  upon  a  judgment,  and  it  is  so  stated  by  Mr. 
Preston  in  his  edition  of  Sheppard's  Touchstone,  p.  322 ;  but  on 
looking  into  the  old  authorities,  it  will  be  seen  that  the  correct 
mode  of  taking  advantage  of  the  release  was  by  auditd  querela, 
which  was  a  species  of  equitable  action,  whereby  the  Courts  gave 

(I)  '62  E.  R.  750  C3  Y.  &  J.  101). 
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the  authority  of  a  record  to  matter  in  pais.     SometimeB  the  same      Barker 
thing  was  directed  to  be  done  by  an  issue,  but  the  proper  course  st.  Quiktik. 
Yi SLB  hy  auditd  querela :  seeFitzh.  N.  B.,  Audita  Querela,  105  b,  and 
104  i,  1 ;  2  Saund.  147  a. 

(LoBD  AfiiNOBB,  G.  B. :  In  modem  times  the  Courts  afford  relief 
on  motion.) 

Secondly,  the  true  construction  of  the  replication  is,  that  merely  by 
giving  notice  to  the  sheriff  of  the  release,  Finn  authorized  the 
discharge  of  the  plaintiff.  There  is  no  allegation  of  an  express 
direction  to  discharge  him. 

(Pabkb,  B. :   They  would  say,  that  the  words  "thereby  then 
discharged  and  forbad  the  defendant  from  executing  *the  said  writ,"       [  *448  ] 
bound  them  to  prove  not  merely  notice,  but  an  express  direction  to 
discharge  the  plaintiff.) 

Then,  thirdly,  even  such  an  express  direction  is  not  sufficient  to 
make  the  sheriff  liable  in  trespass  for  afterwards  executing  the 
writ.  He  might  be  excused  thereby  for  not  executing  it,  but  he 
is  not  a  trespasser  if  he  does.  The  sheriff  does  not  derive  his 
authority  from  the  party ;  be  is  the  officer  of  the  law,  acting  under 
the  direction  of  the  Court,  and  is  in  no  way  the  agent  of  the  plaintiff 
in  the  action,  nor  bound  to  take  notice  of  his  directions  in  contra- 
diction to  those  of  the  Court.  The  plaintiff  may  issue  a  supersedeas^ 
but  the  sheriff  cannot  be  a  trespasser  for  going  on  to  do  that  which 
the  writ  expressly  commands  him  to  do. 

(Pabke,  B.  :  The  sheriff  is  not  bound  to  execute  a  writ  which  is 
not  delivered  to  him  to  be  executed  in  due  form  of  law.  And  after 
a  countermand  by  the  plaintiff  before  the  execution  of  the  writ,  it 
is  no  longer  in  the  hands  of  the  sheriff  to  be  executed  in  due  form 
of  law.) 

When  the  writ  has  once  come  to  the  hands  of  the  sheriff,  he  must 
do  with  it  that  which  the  law  directs. 

(Pabkb,  B.  :  Not  if  it  be  accompanied  with  a  direction  not  to 
execute  it. 

Lord  Abinobr,  C.  B.  :  Can  you  make  out  the  sheriff  to  be  other 
than  a  trespasser  for  making  an  arrest  against  the  will  of  the  person 
who  alone  can  complain  of  his  not  doing  it  ?) 
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BABKBB  Suppose  a  capicu  delivered  to  the  sheriff  for  the  purpose  of  fixing 
St.  Qu'intin.  bail,  in  which  case  express  directions  are  given  not  to  execute  the 
writ,  if  the  defendant  came  voluntarily  and  insisted  on  surrendering 
himself  to  the  sheriff  in  discharge  of  his  bail,  would  not  the  sheriff 
be  bound  to  take  him,  and  could  it  be  said  that  such  a  taking  was  a 
false  imprisonment  ? 

(Lord  Abinger,  G.  B.  :  Not  where  the  defendant  assents  to  it.) 

A  person  cannot  assent  to  his  own  imprisonment,  Clark's  case(i), 
and  therefore  leave  and  license  is  a  bad  plea  to  an  action  for  false 
[  ^449  ]  *imprisonment :  Bull.  N.  P.  18.  The  Court  of  Queen's  Bench  has 
recently  decided,  that  where  a  ca.  sa.  is  lodged  with  the  sheriff  in 
order  to  fix  the  bail,  and  the  principal  surrenders  himself  and  is 
thereupon  arrested,  the  sheriff  is  bound  to  take  him,  and  is  there- 
fore  entitled  to  his  poundage :  Magnay  v.  Monger  (2) .  The  only  case 
to  be  found  bearing  directly  on  this  question  is  that  of  Wythert  y. 
Henley^  in  which  the  arrest  was  on  mesne  process.  As  soon  as 
this  writ  of  execution  was  delivered  to  the  sheriff  to  be  executed,  the 
party  was  functus  officio^  and  any  direction  by  him  was  inoperative. 
Lastly,  the  attorney  has  still  a  lien  for  his  costs,  for  this  release, 
which  was  intended  to  deprive  him  of  the  benefit  of  the  judgment, 
was  fraudulent  and  void.  Fraud  vitiates  all  transactions,  as  well 
judicial  as  others:  Com.  Dig.,  Covin ;  Fermar*$  case  (3). 

(Lord  Abinobr,  C.  B.  :  Supposing  the  deed  is  a  fraud  on  the 
attorney,  how  can  he  take  advantage  of  it  here  ?  he  is  no  party  to 
the  issue.) 

If  there  be  a  judgment,  and  the  plaintiff  in  the  action,  for  the 
sole  purpose  of  defrauding  the  attorney,  direct  the  sheriff  to 
discharge  the  defendant,  is  that  a  valid  act? 

(Parks,  B.  :  The  attorney  may  apply  to  the  Court  for  equitable 
relief.  You  cannot  put  him  in  a  better  situation  than  if  he  had 
told  the  sheriff  not  to  discharge  the  defendant.  Would  that  have 
authorised  his  detaining  him  in  custody,  after  the  plaintiff  had 
directed  him  to  discharge  him  ?) 

Lord  Abinobr,  C.  B.  : 

The  best  point  which  Mr.  Martin  has  made  is  the  first,  which  he 
has  supported  with  much  ingenuity,  when  he  argues  that  the 

(1)  5  Go.  Bop.  64.  (3)  3  Ga  Bep.  77. 

(2)  Bar.  ft  Mer.  24. 
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replication  is  not  good,  because  nothing  can  be  a  discharge  ot  a  Barker 
judgment,  but  either  satisfaction,  or  some  instrument  of  as  high  a  st.  Quintin. 
nature.  But  the  mass  of  learning  which  he  has  brought  before  the 
Court  with  so  much  clearness  is  beside  the  present  question,  which 
is,  whether  or  not  the  sheriff  was  bound  to  ^discharge  the  party  [  *^^^  ] 
upon  the  direction  of  the  plaintiff  in  the  action.  If  there  is  any 
objection  to  the  replication  as  being  ambiguous,  that  could  only  be 
taken  advantage  of  on  special  demurrer.  It  states,  that  Finn  (the 
plaintiff  in  the  former  action)  gave  notice  to  the  defendant  of  the 
release,  and  thereby  discharged  and  forbad  the  defendant  from 
executing  the  writ.  We  cannot  say  that  this  is  not  an  allegation 
that  the  sheriff  had  notice  not  to  execute  the  writ :  the  words, 
''  thereby  then  discharged  and  forbad  him,"  mean,  forbad  him 
under  those  circumstances.  If  there  had  been  a  special  demurrer, 
pointing  out  the  uncertainty  of  this  statement,  we  might,  perhaps, 
have  thought  that  there  was  something  in  the  objection,  but  on 
general  demurrer  there  is  a  suf&cient  averment  of  notice  from  the 
plaintiff  that  he  had  given  a  release  and  discharge,  which  is 
sufBcient.  Therefore  the  facts  stand  thus:  that  after  the  suing 
out  of  the  writ  of  ca.  sa.,  the  plaintiff  Finn  gave  a  release  to  the 
defendant,  and  told  the  sheriff,  ''  I  have  given  a  release,  you  must 
not  go  on  to  execute  the  writ."  If  he  does  go  on  notwithstanding, 
he  is  a  trespasser.  It  is  true  that  the  sheriff  is  an  ofScer  of  the 
Court,  but  the  Court  appoints  him  to  do  the  plaintiff  a  service,  and 
will  not  put  him  in  motion  unless  at  the  instance  of  the  plaintiff. 
It  is  the  plaintiff  who  is  the  party  to  give  the  sheriff  notice  to  do  or 
not  to  do  anything.  If  it  were  otherwise,  the  sheriff,  upon  every 
writ  delivered  to  him,  would  be  bound  to  proceed  in  extremis,  until 
the  party  was  brought  into  Court.  The  case  in  Bulstrode  is  a 
decided  authority  in  point.  There  the  only  question  was,  whether 
the  sheriff  knew  him  to  be  the  plaintiff  who  gave  notice  of  the 
release ;  and  the  Court  say,  if  he  did  not  know  it,  he  ought  to  have 
pleaded  that  fact.  The  universal  practice  ever  since  that  time  has 
been  to  treat  the  sheriff,  in  this  respect,  as  the  mere  agent  of  the 
plaintiff.  In  the  case  referred  to,  the  replication  was  held  bad,  on 
the  express  ground  that  the  sheriff  had  no  right  to  detain  a  defen- 
dant after  notice  from  the  plaintiff  '^'that  the  defendant  was  [  *46i  ] 
released.  There  might  be  circumstances  to  entitle  the  attorney 
to  come  before  the  Court,  and  ask  it,  in  the  exercise  of  its  equitable 
jurisdiction,  to  give  him  relief ;  but  there  is  nothing  here  which 
shows  that  the  defendant  ought  to  be  detained  in  custody. 
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barkbb      Parke,  B.  : 

St.  Quintin.  It  seems  to  me  that  the  rejoinder  is  clearly  bad.  The  lien  which 
an  attorney  is  said  to  have  on  a  judgment  (which  is,  perhaps,  an 
incorrect  expression)  is  merely  a  claim  to  the  equitable  interference 
of  the  Court  to  have  that  judgment  held  as  a  security  for  his  debt. 
The  doctrine  of  an  attorney's  lien  on  a  judgment  was  first  estab- 
lished in  the  case  of  Welsh  v.  Hole,  where  it  was  held  that  an 
attorney  has  a  lien  on  money  of  his  client  in  his  hands,  and  that 
he  may  retain  the  amount  of  his  bill ;  and  that  if  the  plaintiff 
gave  notice  to  the  defendant  not  to  pay  the  money  to  the  attorney, 
the  Court  would  probably  assist  him  by  compelling  the  defendant 
to  pay  the  money  over  again.  But  the  attorney  is  not  the  dominuM 
btiSf  so  as  to  marshal  the  proceedings  on  the  judgment  or  the 
execution  as  he  may  think  fit.  The  rejoinder  amounts  to  tUs: 
that  after  judgment  the  attorney  has  an  authority  over  the  execu- 
tion, and  has  a  right  to  carry  it  into  effect  against  the  order  of  the 
plaintiff,  because  the  plaintiff  and  defendant  have  colluded  together 
to  defeat  the  lien  which  he  has  in  respect  of  his  costs.  It  is  per- 
fectly clear  that  he  has  no  such  right.  If  he  is  to  obtain  in  any 
way  the  fruits  of  that  judgment,  it  must  be  by  an  application  to  the 
equitable  jurisdiction  of  the  Court.  The  rejoinder  is  therefore  bad. 
Then  comes  the  question  as  to  the  replication,  with  respect  to  which 
I  have  had  some  doubt.  If  there  had  been  a  special  demurrer,  I 
am  not  sure  that  the  replication  would  not  have  been  held  bad.  It 
contains  an  allegation,  that  before  the  committing  of  the  trespasses, 
Finn  gave  notice  to  the  defendant  of  the  release,  and  thereby  then 
discharged  and  forbad  the  defendant  from  executing  the  writ,  or 
[  *4r>3  ]  from  levying  and  executing  it  ^against  the  body  of  the  plaintiff.  If 
•  that  only  meant  that  the  discharge  was  the  legal  consequence  of 

the  release,  the  replication  would  be  bad,  for  it  is  questionable 
whether  the  sheriff  would  be  a  trespasser  by  afterwards  arresting 
the  defendant.  But  the  replication  is  susceptible  of  another  con- 
struction, which  appears  to  me  to  be  the  true  one,  namely,  that  not 
only  did  the  plaintiff  give  notice  of  the  release,  but  also  expressly 
forbad  the  defendant  from  executing  the  writ.  If  an  issue  had  been 
taken  on  that  allegation,  the  plaintiff,  in  order  to  prove  it,  must 
have  shown,  not  only  that  he  gave  the  sheriff  notice  of  the  release, 
but  also  an  express  direction  not  to  execute  the  writ.  Then  comes 
the  question,  whether  or  not,  after  such  direction,  the  sheriff  is  a 
trespasser  by  executing  the  writ.  Now  the  case  which  has  been 
cited  from  Bulstrode  and  Cra  Jac.  is  an  express  authority  to  show 
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that,  if  a  plaintiff  in  an  action  gives  directions  to  the  sheriff  to  dis-  Barker 
charge  the  defendant,  the  sheriff  is  a  trespasser  if  after  that  he  st.  Quintin. 
detains  the  defendant.  In  that  case,  Lord  Coke  seems  to  have 
thought  that  the  sheriff  might  have  discharged  himself  by  pleading 
a  justification  under  a  judgment  of  the  Court,  founded  on  the 
statute  of  Bichard  II.,  by  which  the  defendant  is  not  allowed  to  go 
at  large  until  he  has  "  made  agree  "  to  the  party ;  but  that,  if  the 
defendant  made  an  agreement  with  the  plaintiff,  it  was  the  duty  of 
the  sheriff  to  discharge  him  upon  the  mere  direction  of  the  plaintiff 
himself.  That  case,  then,  is  an  authority  precisely  in  point;  it 
seems  to  go  the  length  of  deciding,  that,  where  a  party  is  in  execu- 
tion, if  the  plaintiff  thinks  fit  to  discharge  him,  the  sheriff  is  a 
trespasser  if  he  afterwards  detain  him.  I  do  not  mean  to  question 
the  authority  of  that  case ;  it  is  not  necessary,  however,  for  us  to 
go  so  far,  because  here  the  writ  was  not  executed  at  the  time  the 
countermand  was  given  by  the  plaintiff.  In  Magnay  v.  Monger,  the 
writ  was  not  put  into  the  hands  of  the  sheriff  to  be  executed,  but 
merely  for  the  purpose  of  making  a  particular  return.  I  should 
observe  *that  it  is  clear  from  Co.  Litt.  s.  507,  that  a  judgment  [  *ibs  ] 
may  be  released :  that  passage  is,  no  doubt,  the  authority  upon 
which  Mr.  Preston  introduced  his  correction  of  the  text  in 
Sheppard's  Touchstone. 

Aldbbson,  B.  : 

The  case  in  Bulstrode  is  decisive ;  there  Lord  Coke  says — **  One 
being  in  execution,  the  plaintiff  comes  and  says  to  the  sheriff,  '  Set 
him  at  large  out  of  prison  ; '  if  he  will  detain  him  afterwards  but 
the  space  of  an  hour,  an  action  for  false  imprisonment  will  lie 
against  him  for  this."  A  fcyrtioi-i  the  sheriff  must  be  liable,  if  he 
is  desired  not  to  take  the  defendant,  because  in  that  case  the  original 
taking  is  unlawful.  The  objection  to  the  replication  might,  perhaps, 
have  been  fatal  on  special  demurrer ;  but  whether  the  matter  stated 
to  the  sheriff  was  the  release,  or  whether  a  direction  was  given  not 
to  execute  the  writ,  the  plaintiff  having  discharged  the  defendant, 
the  sheriff  had  no  right  to  take  him. 

Judgment  for  the  plaintiff. 
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18"  GORE  AKD  Wife  v.  The  Hon.  T.  P.  LLOYD. 

Jan.  18   19, 

,  (12  Meeson  &  Welsby,  463—480 ;  S.  C.  13  L.  J.  Ex.  366.) 

PleoM  -^^  following  document  held  to  be  a  mere  agreement  for  a  future 

r  ,gg  *.  tenancy,  not  an  actual  demise,  and  therefore  properly  stamped  with  a  1^ 

^  stamp:   "Memorandum  of   an    agreement  entered  into  this  31  st  Jan. 

1840,  between  B.  B.,  of  the  one  part,  and  T.  J.,  of  the  other  part  The 
said  T.  J.  hereby  agrees  to  become  the  tenant  of  G.  farm,  at  the  customaiy 
time  of  entry,  under  the  following  conditions :  viz.,  that  the  sum  of  260/. 
annual  rent  shall  be  paid  at  the  usual  time  for  the  house,  premisee,  and 
lands,  as  agreed  upon ;  and  the  said  B.  B.  agrees  to  lay  out  in  the  improve- 
ment and  alterations  of  the  farm-house  and  new  sheds  a  sum  not  exceeding 
200/.,  with  the  understanding  that  spars  for  rafters  shall  be  found  from 
the  estate ;  cartage  of  all  materials,  except  stones  for  walls,  to  be  done  or 
found  by  T.J.    (Signed)    R  B.,  T.  J." 

Held,  also,  that  this  agreement  did  not  necessarily  import,  in  point  of 
law,  that  the  year's  rent  was  to  be  payable  at  the  end  of  the  year  from^  the 
time  of  entry ;  but  that  it  might  be  shown  from  the  contemporaneous  or 
subsequent  dealings  of  the  parties,  that  their  understanding  was  that  the 
rent  should  become  payable  at  an  earlier  period. 

It  appeared  in  evidence  that  the  customary  time  of  entry  on  farms  in  the 
neighbourhood  was  the  12th  of  May ;  and  that  the  rents  on  the  estate  of 
which  G.  farm  was  a  part,  were  always  reserved  payable  at  Michaftlmais 
the  audit-day  being  in  January.  T.  J.  entered  on  the  farm  in  the  spring 
of  1840,  and  continued  in  possession  until  1842.  In  May,  1842,  he  owed  an 
arrear  of  rent  amounting  to  160/.,  and  on  the  pressing  application  of  hLs 
landlord,  executed  a  warrant  of  attorney  for  420/.,  the  amount  of  that 
arrear  and  of  the  current  year's  rent,  upon  the  understanding  that 
judgment  was  to  be  entered  up  thereon,  and  a  JL  fa.  deliyered  to  the 
sheriff,  but  that  it  was  not  to  be  executed  unless  other  writs  against  T.  J. 
came  to  the  sheriff's  hands.  In  October,  1842,  application  was  again  made 
to  T.  J.,  for  payment  of  rent,  he  being  expressly  informed  that  another 
year's  rent  had  then  become  due;  and  on  that  occasion  he  paid  a  earn 
on  account,  and  undertook  to  pay  the  remainder  before  the  Christmas 
following.  In  November,  1842,  other  writs  against  T.  J.  having  come  to 
the  sheriff's  hands,  the  fi.  /a.  issued  upon  the  judgment  on  the  warrant  of 
attorney  was  executed : 

Held,  that  imder  these  circumstances  there  was -sufficient  evidence  to 
warrant  a  finding  that  the  year's  rent  became  payable  at  Michaelmas. 

Gasb  against  the  defendant  as  Sheriff  of  Merionethshire.  The 
first  count  of  the  declaration  was  framed  upon  the  stat.  8  Ann. 
c.  14,  s.  1,  for  removing  the  cattle  and  goods  of  one  Thomas  Jones, 
a  tenant  to  the  plaintiffs  of  a  messuage  and  lands  in  the  county  of 
Merioneth,  seized  by  the  defendant  under  a^./a.  at  the  suit  of  one 
Wm.  Williams,  without  paying  over  to  the  plaintiffs  a  year*8  rent, 
amounting  to  2602.,  alleged  to  have  become  due  on  the  29th  of 
September,  1842.  The  second  count  was  for  a  false  return  of  jwlla 
bona  to  a  fi.fa.  issued  against  the  said  Thomas  Jones  at  the  suit  of 
the  plaintiffs,  indorsed  to  levy  420Z.,  Ql.  10a.  costs,  with  interest,  &c. 
The  third  count  stated,  in  substance,  that  on  the  Sth  May»  1842,  the 
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said  Thomas  Jones  execated  ^  warrant  of  attorney  for  4202.,  for  Gore 
rent  due  to  the  plaintiflfs ;  that  judgment  was  entered  up  thereon,  lloyd 
and  a  fi.  fa.  issued,  and  delivered  to  the  defendant,  as  Sheriff  "^of  [  *464 
Merionethshire,  to  be  executed  ;  that  the  defendant  seized  and  took 
in  execution  certain  cattle,  goods,  and  chattels  of  Thomas  Jones 
under  the  said  writ,  and  continued  in  possession  thereof  for  a  long 
space  of  time,  and  until  after  the  said  Thomas  Jones  had  committed 
an  act  of  bankruptcy,  the  sums  indorsed  on  the  writ  during  all  that 
time  remaining  unpaid  to  the  plaintiffs;  and  that  after  the  said 
seizure  by  the  defendant,  and  before  the  commission  by  Thomas 
Jones  of  the  said  act  of  bankruptcy,  the  defendant,  as  such  sheriff, 
could  and  reasonably  might  and  ought  to  have  sold  the  said  cattle, 
goods,  and  chattels  under  the  said  writ,  and  have  raised  thereojut 
the  monies  indorsed  on  the  writ.  Breach,  that  the  defendant  wilfully 
neglected  the  execution  of  the  said  writ,  and  fraudulently  and  wrong- 
fully, and  without  the  consent  of  the  plaintiffs,  forbore  to  sell  and 
did  not  sell  the  cattle,  goods,  and  chattels  of  the  said  Thomas  Jones 
for  a  long  and  unreasonable  time,  to  wit,  from  the  1st  November  to 
the  20th  November,  1842,  and  until  the  said  Thomas  Jones  com- 
mitted an  act  of  bankruptcy  and  became  bankrupt,  and  until  after 
he  had  so  become  bankrupt ;  whereupon  he  the  said  Thomas  Jones 
was  afterwards,  to  wit,  on  &c.,  duly  declared  a  bankrupt  under  a 
certain  fiai  m  bankruptcy  theretofore,  and  after  the  committing  of 
the  said  act  of  bankruptcy,  issued  against  him ;  by  means  whereof 
the  said  cattle,  goods,  and  chattels,  so  being  in  the  hands  of  the 
defendant,  as  sheriff  as  aforesaid,  under  the  said  writ,  unsold,  then, 
to  wit,  from  the  time  of  committing  the  said  act  of  bankruptcy, 
ceased  to  be  the  cattle,  goods,  and  chattels  of  the  said  Thomas 
Jones,  and  became  and  were  unavailable  for  the  purpose  of  levying 
thereupon  the  said  sums  of  money  so  indorsed  on  the  said  writ, 
whereby  the  plaintiffs  were  hindered  and  prevented  from  having  the 
same  sold  under  the  said  writ,  and  the  said  monies  still  are  wholly 
unpaid,  &c. 

The  defendant  pleaded,  first.  Not  guilty  to  the  whole  ^declaration ;  [  *465  ] 
secondly,  as  to  the  first  count,  that  Thomas  Jones  did  not  hold  or 
occupy  the  said  messuage  or  lands  in  the  declaration  mentioned  as 
tenant  thereof  to  the  plaintiffs,  modo  et  formd ;  thirdly,  to  the  first 
count,  that  the  said  sum  of  money  was  not  due  and  payable  from 
the  said  Thomas  Jones  to  the  plaintiffs  for  and  on  account  of  the 
said  rent,  modo  et  farmd  ;  fourthly,  to  the  first  count,  a  judgment 
recovered  by  the  plaintiffs  against  Thomas  Jones  for  the  said  rent ; 

26—2 
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GoBE  fifthly,  to  the  first  count,  that  the  defendant  did  not  take  the  said 
Lloyd.  cattle,  goods,  or  chattels,  or  any  of  them,  under  the  said  writ,  mode 
et  fomid  :  sixthly,  to  the  second  count,  that  the  said  writ  therein 
mentioned  was  not  delivered  to  the  defendant  to  be  executed,  modo 
et  forma ;  seventhly,  a  plea  to  the  second  count,  in  the  same  terms 
as  the  fifth  plea ;  eighthly,  to  the  second  count,  that  the  judgment 
in  that  count  mentioned  to  have  been  obtained  and  entered  up  was 
a  judgment  by  nil  dicit,  on  a  warrant  of  attorney  executed  by  the 
said  Thomas  Jones  for  4202.  for  rent  due  to  the  plaintiffs  (settmg  it 
out) ;  that,  after  the  seizing  and  taking  in  execution  of  the  said 
cattle,  goods,  and  chattels  of  the  said  Thomas  Jones  under  the 
said  writ,  and  before  any  sale  thereof,  to  wit,  on  the  3rd  November, 
1842,  the  said  Thomas  Jones  committed  an  act  of  bankruptcy,  of 
which  the  plaintiffs  then,  and  before  any  sale  of  the  said  cattle,  <l'c., 
had  notice,  and  afterwards,  to  wit,  on  the  15th  November,  1842,  a 
Jiat  in  bankruptcy  was  duly  awarded  and  issued  against  the  said 
Thomas  Jones,  under  which  he  was  duly  declared  and  adjudged  to 
be  a  bankrupt ;  and  that,  after  he  became  bankrupt  as  aforesaid,  and 
after  the  notice  thereof  to  the  plaintiff,  to  wit,  on  the  7th  November 
in  the  year  aforesaid,  and  on  divers  days  between  that  day  and  the 
20th  November  in  the  year  aforesaid,  he  the  defendant,  as  such 
sheriff  as  aforesaid,  then  having  certain  other  writs  otJi.fa.,  which 
had  been  delivered  to  him  to  be  executed  upon  the  goods  of  the  said 
Thomas  Jones,  to  satisfy  divers  other  debts  and  damages,  sold  the 
I  *466  ]  *said  cattle,  &c.  of  the  said  Thomas  Jones,  under  the  said  last- 
mentioned  writs,  to  satisfy  the  said  last-mentioned  debts  and 
damages;  without  this,  that  he  the  defendant  levied  the  said 
monies  indorsed  on  the  said  writ  in  the  second  count  mentioned, 
or  any  part  thereof,  out  of  the  cattle,  &c.  of  the  said  Thomas 
Jones,  viodo  et  fomid:  concluding  to  the  country.  Ninth  plea, 
to  the  second  count,  so  far  as  relates  to  all  of  the  said  sums  of  420f. 
and  8{.  10«.,  and  the  said  interest,  but  the  sum  of  118Z.  10s.,  that, 
with  the  leave  and  license  of  the  plaintiffs  to  him  first  given  and 
granted,  the  defendant  had  not  the  said  monies  and  interest,  except 
as  to  the  said  sum  of  1182.  10«.,  before  our  lady  the  Queen  at  West- 
minster, according  to  the  exigency  of  the  said  writ,  and  did  not  pay 
the  same  or  any  part  thereof.  Verification.  The  tenth  and  eleventh 
pleas,  which  were  to  the  third  count,  were  the  same  in  terms  as  the 
sixth  and  fifth  pleas  respectively ;  the  twelfth,  to  the  third  count, 
was  a  plea  of  leave  and  license  generally  ;  and  the  thirteenth,  also  to 
the  third  count,  was,  that,  after  the  taking  and  seizing  in  execution  of 
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the  said  cattle,  &c.  of  the  said  Thomas  Jones,  as  in  that  count  men-  gore 
tioned,  and  before  the  defendant,  as  such  sheriff,  reasonably  could  lloyd. 
or  might  have  sold  the  same  or  any  part  thereof,  the  said  Thomas 
Jones  committed  an  act  of  bankruptcy  and  became  bankrupt,  as  in 
that  count  mentioned,  and  notice  thereof  was  then,  to  wit,  on  &c., 
given  to  the  plaintiffs  and  to  the  defendants ;  without  this,  that  he 
the  defendant,  as  such  sheriff,  reasonably  could  or  might,  after  the 
said  seizure  by  him,  and  before  the  commission  of  the  said  act  of 
bankruptcy  by  the  said  Thomas  Jones,  have  sold  the  said  cattle,  &c., 
or  any  part  thereof,  under  the  said  writ  in  the  third  count  mentioned, 
or  have  raised  thereout  the  monies  and  interest  indorsed  on  the  said 
writ,  Ac.,  modo  et  formd :  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  first,  sixth,  and  seventh  pleas, 
except  so  far  as  they  related  to  the  cause  of  action  to  which  the 
ninth  plea  was  applied ;  and  on  the  second,  third,  fifth,  eighth, 
tenth,  eleventh,  and  last  pleas  generally :  to  the  ^twelfth  plea  [  *467  ] 
they  replied,  denying  the  leave  and  license  therein  alleged,  on 
which  also  issue  was  joined  by  the  defendant :  as  to  the  first 
count  and  the  defendant's  fourth  plea,  they  newly  assigned  that 
the  rent  in  the  first  count  mentioned  was  certain  rent,  to  wit,  260Z., 
which  wholly  became  due  and  payable  after  the  recovery  of  the  said 
judgment  in  the  fourth  plea  mentioned :  and,  as  to  the  first  count, 
so  far  as  the  same  applied  to  the  cause  of  action  to  which  the  ninth 
plea  was  pleaded,  they  entered  a  nolle  prosequi. 

The  defendant  pleaded  to  the  new  assignment,  that  the  said  sum 
of  2602.,  being  the  rent  newly  assigned,  was  not,  nor  was  any  part 
thereof,  at  the  time  of  the  recovery  of  the  said  cattle,  &c.,  due  or 
in  arrear  to  the  plaintiffs  as  in  the  first  count  mentioned ;  on  which 
issue  was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  last  Chester  Assizes,  the 
facts  appeared  to  be  as  follow : 

Thomas  Jones,  the  person  mentioned  in  the  pleadings,  on  the 
3l8t  January,  1840,  agreed  to  take  from  the  plaintiffs  a  farm  in  the 
county  of  Merioneth,  as  tenant  from  year  to  year,  and  the  following 
agreement  was  then  drawn  up,  and  signed  by  him  and  by  a 
Mr.  Barker,  the  authorized  agent  of  the  plaintiffs : 

"  Memorandum  of  an  agreement  entered  into  this  81st  day  of 
January,  1840,  between  Mr.  Bobert  Barker,  as  agent  to  William 
Ormsby  Gore,  Esq.,  and  Mary  Jane  Ormsby  Gore,  on  the  one  part, 
and  Thomas  Jones,  druggist,  Dolgelley,  on  the  other  part.    The 
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GoRR        nature  of  this  agreement  is  as  follows:  The  said  Thomas  Jones 

Lloyd.      hereby  agrees  to  become    the    tenant  of    Glynn  Farm    at  tiie 

customary  time  of  entry,  under  the  following  conditions;  viz., 

that  the  sum  of  260Z.  annual  rent  shall  be  paid  at  the  usual 

time  for  the  house,  premises,  and  lands,  as  agreed  upon;  and 

Mr.  Bobert  Barker  agrees  to  lay  out  in  the  improvement  and 

alterations  of  the  farm-house  and  new  sheds,  agreeable  to  plan 

and  estimate  produced,  a  sum  not  exceeding  200{.,  with  the  under- 

[  *468  J      standing  that  spars  for  rafters  for  the  outbuildings  *shall  be  found 

from  the  estate ;  cartage  of  all  materials,  except  stones  for  walls,  to 

be  done  or  found  by  Mr.  Thomas  Jones. 

''BoBBBT  Barker. 

"Thomas  Jonbs." 

On  this  paper  being  produced  in  evidence  for  the  plaintiffs, 
stamped  with  an  agreement  stamp  of  12.  only,  it  was  objected  for 
the  defendant,  that  it  amounted  to  an  actual  demise,  and  ought 
therefore  to  have  had  a  proper  lease  stamp.  The  learned  Judge 
overruled  the  objection,  and  received  the  agreement  in  evidence. 
It  was  shown  that  the  custom  on  the  plaintiffs'  estate,  of  which 
Glynn  Farm  was  a  part,  and  in  the  neighbourhood  generally,  was 
for  the  in-coming  tenants  to  enter  on  the  12th  of  May;  and 
Mr.  Barker  stated  that  the  whole  year's  rent  became  payable, 
according  to  the  usage  on  the  plaintiffs'  estate,  at  the  Michaehnas 
Day  following  ;  but  the  rent  or  audit-day  was  not  held  until  the  8th 
of  January.  Thomas  Jones  actually  entered  on  the  farm  at  Lady 
Day,  1840.  He  shortly  fell  into  arrear  with  his  rent,  and  in  March, 
1842,  the  arrears  amounted  to  1602.  Application  was  in  con- 
sequence made  by  Mr.  Barker,  and  by  the  plaintiffs'  attorney,  to 
Thomas  Jones,  for  some  security  to  be  given  for  the  due  payment 
of  the  rent ;  and  after  some  considerable  pressure  on  their  part,  he 
agreed  to  execute  a  warrant  of  attorney  in  favour  of  the  plaintiffs, 
as  well  for  the  1602.  already  due,  as  for  the  current  year's  rent  of 
2602.,  making  in  the  whole  the  sum  of  4202.  Such  warrant  of 
attorney  was  accordingly  duly  executed  by  him  on  the  5th  of  May, 
1842,  but  upon  the  understanding  between  him  and  Mr.  Barker, 
that  judgment  should  be  signed  thereon  forthwith,  and  execution 
issued  and  delivered  to  the  sheriff,  but  that  the  sheriff  should  be 
directed  not  to  execute  the  Ji.  fa.  until  some  other  writ  against 
Thomas  Jones  should  come  to  his  hands,  or  until  he  should  receive 
further  directions  from  the  plaintiffs.  Accordingly,  on  the  7th  of 
[*469]      May,  judgment  *was  entered^^up  on  the  warrant  of  attorney,  and 


VOL.  Mvn.]    1844.     EX.     12  MEE.  &  W.  469—470.  407 

on  the  10th  a  fi.  fa.  was  delivered  to  the  under-sheriflFs,  with  a  Gore 
direction  from  the  plaintififs'  attorney  that  it  should  not  be  put  in  Lloyh. 
force  until  they  received  further  instructions  from  him,  or  until 
some  other  writ  came  to  their  hands,  in  which  case  the  plaintiffs' 
writ  was  to  have  priority.  To  this  the  under-sheriffs  assented,  and 
retained  the  writ  in  their  hands  until  the  month  of  November 
following.  In  the  beginning  of  October,  1842,  Thomas  Jones,  being 
again  called  upon  by  Mr.  Barker  for  payment  of  the  arrears,  and 
informed  by  him  that  another  year's  rent  had  become  due,  on  the 
29th  of  September  paid  the  sum  of  452.,  and  promised  to  pay 
the  whole,  within  502.  or  602.,  before  Christmas ;  and  on  the  8rd 
of  October  the  following  paper  was  signed  by  Thomas  Jones  and 
Barker : 

"  October  8,  1842. 
**  Mr.  Barker  having  called  upon  Mr.  Thomas  Jones  to  pay  the 
rent  and  arrears  due  to  W.  0.  Gore,  Esq.,  and  wife,  was  assured 
by  Mr.  Jones  that  it  was  not  in  his  power  to  do  so  at  present,  but 
received  a  positive  promise  that  the  whole  should  be  paid  (within 
502.)  between  this  and  Christmas ;  relying,  therefore,  upon  this 
promise  of  Mr.  Thomas  Jones,  (made  in  the  presence  of  Mr.  John 
Jones,  solicitor),  Mr.  Barker  feels  disposed  to  wait,  but  without 
binding  himself  to  do  so. 

''  BOBEBT  BaBEEB. 

"  Thomas  Jones." 

On  the  1st  of  November  following,  the  plaintiffs'  attorney 
received  information  that  the  under-sheriffs  had  levied  on  the 
goods  of  Thomas  Jones  under  two  writs,  at  the  suit  of  one  Wm. 
Williams  and  one  J.  Bell,  and  immediately  wrote  to  desire  them  to 
execute  the  plaintiffs'  writ,  but  to  levy  only  for  the  sum  of  1182. 10^., 
(the  amount  of  the.  then  arrears  up  to  the  time  when  the  warrant  of 
attorney  was  given,  and  the  costs  thereof),  and  to  proceed  without 
delay  to  a  sale.  A  warrant  upon  that  writ  was  accordingly 
delivered  to  the  oflScers  in  possession.  On  the  5th  *of  November  [  *470  ] 
the  plaintiffs'  attorney  gave  notice  to  the  sheriff  that  a  year's  rent 
was  due  at  the  Michaelmas  preceding,  and  required  him  to  pay  over 
the  same  before  intermeddling  further  with  the  goods.  The  sale  of 
Thomas  Jones's  effects  commenced  on  the  7th  of  November,  but 
was  adjourned  from  time  to  time  until  the  15th,  in  consequence,  as 
the  under-sheriffs  alleged,  of  the  occurrence  of  several  fairs  in  the 
neighbourhood,  which  rendered  it  inexpedient  to  proceed  with  it 
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Gf)RE  sooner.  On  the  15th  the  sale  was  completed,  and  the  goods  realized 
Llovd.  more  than  suflScient  to  satisfy  the  plaintiffs'  execution.  On  the 
same  day»  the  15th  of  November,  a./^t  in  bankruptcy  issued  against 
Thomas  Jones,  founded  on  an  act  of  bankruptcy  alleged  to  have 
been  committed  by  him,  by  absenting  himself  from  his  dwelling- 
house,  with  intent  to  delay  creditors,  on  the  4th  of  November.  It 
appeared  that  the  under-sheriffs  were  the  attomies  for  the  creditors 
at  whose  suit  the  writs  were  put  in  on  the  1st  of  November,  and 
were  also  the  solicitors  under  the  fiat. 

At  the  close  of  the  plaintiffs'  case,  it  was  contended,  on  behalf  of 
the  defendant,  first,  that  the  year's  rent  alleged  to  be  due  to  the 
plaintiffs  on  the  29th  September,  1842,  had  merged  in  the 
judgment  entered  up  on  the  warrant  of  attorney,  and  therefore 
that  the  plaintiffs  could  not  recover  it  under  the  first  count; 
secondly,  that,  under  the  agreement  between  Thomas  Jones  and 
the  plaintiffs,  the  current  year's  rent  did  not  become  due  until  the 
8th  of  January,  1848  ;  and,  thirdly,  that  the  giving  of  the  warrant 
of  attorney  was  itself  an  act  of  bankruptcy  within  the  6  Greo.  lY. 
c.  16,  s.  2,  being  a  procuring  by  Thomas  Jones  of  his  goods  to  be 
taken  in  execution  under  it(i).  The  learned  Judge  reserved  the 
first  and  last  of  these  questions  for  the  opinion  of  the  Court.  The 
defendant  then  adduced  evidence  to  show  the  commission  of  the 
alleged  act  of  bankruptcy  on  the  4th  of  November,  and  proved 
the  fiat  and  other  proceedings  in  the  bankruptcy,  and  also  gave 
evidence  to  show  that  the  sale  had  not  been  unnecessarily  or 
[  *47i  ]  improperly  ^delayed.  The  learned  Judge,  in  summing  up,  left  it 
to  the  jury  to  say,  first,  whether  the  year's  rent  was  due  and 
payable  on  the  29th  of  September,  or  on  the  8th  of  January; 
secondly,  whether  an  act  of  bankruptcy  on  the  4th  of  November 
had  been  proved;  and,  thirdly,  whether  the  defendant  had  been 
guilty  of  unreasonable  delay  in  effecting  the  sale.  The  jury  found, 
first,  that  the  rent  was  proved  to  have  been  due  on  the  29th  of 
September  ;  secondly,  that  no  act  of  bankruptcy  had  been  proved ; 
and,  lastly,  that  there  was  an  unreasonable  and  improper  delay  in 
the  proceedings  of  the  sheriff  towards  a  sale,  before  the  7th  of 
November.  The  verdict  was  thereupon  entered  for  the  plaintiff  for 
8782.  10«. ;  viz.  2602.,  the  year's  rent  due  in  September,  on  the  first 
count,  and  118Z.  10^.,  the  previous  arrears,  and  the  costs  of  the 
warrant  of  attorney,  on  the  other  counts  :  leave  being  reserved  to 

(1)  The  arguments  and  judgments  upon  this  point  are  onptted  as  bein^ 
po  Jonger  of  practical  use. — J.  G.  P^ 
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enter  a  verdict  for  the  defendant   on  such  issues  as  the  Court        gobe 
should  direct.  l^^^Vd. 

In  last  Michaelmas  Term,  Kelly  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  defendant,  or  why 
there  should  not  be  a  new  trial,  on  the  following  grounds :  First, 
that  the  agreement  of  the  81st  January,  1840,  could  not  be  applied 
by  parol  evidence,  and  that  either  it  was  bad  for  uncertainty  as  to 
the  period  when  the  rent  was  to  become  payable,  or  the  first  year's 
rent  did  not  become  due  under  it  until  Lady  Day,  1841,  the  tenant 
having  actually  entered  at  Lady  Day,  1840,  and  so  no  rent  was  due 
(beyond  the  115Z.)  at  the  time  of  the  seizure  by  the  sheriff;  secondly, 
that  that  agreement  was  not  admissible,  for  want  of  a  lease  stamp ; 
and,  thirdly,  that  the  giving  of  the  warrant  of  attorney  was  an  act 
of  bankruptcy.     Against  this  rule 

Jervis  and  Welsby  now  showed  cause  : 

All  the  points  made  on  the  part  of  the  defendant  leave  the  third 
count  of  the  declaration  untouched ;  and  there  is  no  issue,  as  to 
that  count,  on  the  bankruptcy.  The  plaintiffs,  therefore,  are 
^clearly  entitled,  in  any  view  of  the  case,  to  retain  their  verdict  [  *^7^  3 
for  the  118Z.  10«.  But  none  of  the  points  on  which  this  rule  is 
founded  can  be  sustained. 

First,  as  to  the  admissibility  of  the  agreement.  It  amounts 
to  a  mere  agreement  for  a  future  tenancy,  and  passes  no  present 
interest.  It  contains  no  demising  words  on  the  part  of  the  supposed 
lessors,  nor  any  agreement  on  the  part  of  Jones  to  take.  Every- 
thing appears  to  be  in  fieri.  The  plaintiffs  grant  nothing,  but 
agree  to  lay  out  money  on  the  premises,  and  in  consideration 
thereof  Jones  agrees  that  he  will  become  the  tenant  on  a  future 
day.  No  period  of  the  tenancy  is  mentioned.  Gould  not  the 
plaintiffs  have  brought  ejectment  against  the  former  tenant  if  he 
had  held  over  after  the  customary  time  of  entry  ?  and,  on  the  other 
hand,  could  Jones  have  brought  trespass  after  that  day  ?  It  could 
not  have  been  the  intention  of  the  parties  that  Jones  should  be 
bound  as  tenant,  and  liable  to  the  large  rent  of  260/.,  until  the 
stipulation  for  the  improvement  of  the  premises,  which  was  part 
of  the  consideration  for  his  becoming  tenant  and  paying  that 
amount  of  rent,  should  first  have  been  carried  into  effect.  Clayton 
v.  Bartenshaw  (i)  is  in  point.  There,  by  an  instrument  under  seal, 
A.  agreed  to  take  and  hire  of  B.  certain  premises  at  a  certain  yearly 
(1)  5  B.  &  C.  41 ;  7  Dowl.  &  Rj.  800, 


410  1844.     EX.     12  MEE.  &  W.  472—474.  ^b.r. 

GoBE  rent,  bat  no  time  was  fixed  for  the  commencement  or  determination 
Lloyd.  of  the  interest ;  and  it  was  agreed  that  A.  should  take  at  a  valuation, 
to  be  made  on  a  future  day,  the  fixtures,  furniture,  and  stock  in 
trade  on  the  premises.  It  was  held  that  this  was  only  an  agreement 
for  a  lease.  And  Bayley,  J.,  and  Holroyd,  J.,  rest  their  decision 
on  the  ground,  amongst  others,  that  it  contained  no  words  binding 
the  party  who  was  to  demise. 

Secondly,  no  point  was  made  at  the  trial  as  to  the  agreement's 
being  void  for  uncertainty ;  the  only  point  taken  was,  that  apon 
[  •^TS  ]  the  terms  of  it  the  rent  became  due  in  *January,  as  being  the 
''  usual  time  of  payment "  according  to  the  evidence.  It  is  difficult 
to  see  how  a  contract  of  this  nature  can  be  said  to  be  void  for 
uncertainty.  And  surely  it  may  be  explained  and  applied,  if 
uncertain  or  ambiguous  in  its  terms,  by  parol  evidence.  Here 
the  document  expressly  refers  to  the  parol  agreement  of  the  parties, 
when  it  speaks  of  the  usual  term  of  payment  "  as  agreed  upon." 
It  is  plain  that  the  *'  customary  time  of  entry "  referred  to  the 
custom  of  the  country,  the  *'  usual  time  of  payment "  to  the  time 
when  the  rents  were  made  payable  on  the  plaintiffs'  estate.  Then 
the  subsequent  acts  of  the  parties,  especially  the  signing  by  Jones 
of  the  paper  of  the  Brd  of  October,  after  express  intimation  that 
another  year's  rent  had  become  due,  were  ample  evidence  to  go  to 
the  jury  that  the  contract  was  for  payment  of  the  year's  rent  at 
Michaelmas ;  and  no  complaint  is  made  that  the  jury  came  to  a 

wrong  conclusion  on  the  facts. 

*  ♦  *  ♦  * 

[  474  ]  Kelly,  Chilton,  and  Townsend,  in  support  of  the  rule  : 

First,  the  paper  signed  on  the  81st  January,  1840,  is  a  lease, 
and  not  a  mere  agreement  for  a  future  demise.  It  is  not  the  less 
a  lease  because  the  interest  is  to  commence  in  fiituro.  It  is  said  it 
contains  no  words  binding  on  the  lessors ;  but  the  instrument  is 
executed  by  them  through  their  agent.  If  Jones  thereby  agrees  to 
take  as  tenant,  the  plaintiffs,  by  signing  it,  agree  to  let  to  him. 
Would  not  an  agreement  in  like  terms,  for  the  purchase  of  goods, 
import  a  sale  ?  Clayton  v.  Burtenshaw  was  quite  a  different  case  ; 
there  the  agreement  was  one  purporting  to  be  made  by  two  parties, 
but  was  executed  by  one  only,  the  proposed  tenant.  As  Best,  Ch.  J., 
says,  in  Wright  v.  Trezevant  (i),  "  The  landlord,  by  agreeing  to 
accept  the  rent,  agrees  to  the  equivalent  for  that  rent,  in  other 
words,  consents  to  demise :  no  particular  form  of  words  is  necessary 

(1)  Moo.  &  Mai.  232. 
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for  the  purpose."  It  is  clear  that  the  parties  to  this  agreement  gore 
meant  that  Jones  should  thereby  become  tenant  on  the  day  llotd. 
referred  to.  With  respect  to  the  clause  as  to  laying  out  money  in 
improvements,  there  is  nothing  to  show  that  this  was  to  be  done 
before  the  commencement  of  the  tenancy ;  the  stipulation,  that  the 
cartage  of  materials  should  be  done  by  Jones,  rather  points  the 
other  way.  This  instrument  has  all  the  requisites  of  a  lease,  as 
stated  in  Bac.  Abr.,  Leases,  (E),  viz.,  the  amount  of  rent,  and, 
by  reference,  the  commencement  and  extent  of  the  term;  and 
there  is  no  suggestion  that  any  more  formal  instrument  of  demise 
was  to  be  executed  afterwards.  (They  cited  Poole  v.  Bentley(i).) 
But  if  there  was  no  actual  demise  by  this  agreement,  how 
could  this  action  lie  against  the  sheriff,  for  the  entry  was  clearly 
under  it  ? 

But,  secondly,  the  agreement,  as  to  the  time  for  payment  of  the 
rent,  is  uncertain  and  void ;  or,  if  not,  it  is  to  be  construed  as  if  it 
were  silent  as  to  the  time  of  payment,  in  which  case  the  law  comes 
in,  and  applies  it  to  the  *end  of  the  year  from  the  time  of  entry.  [  •iTs  ] 
Under  this  agreement  the  rent  is  clearly  payable  only  once  a  year, 
and  therefore  it  is  immaterial  how  the  tenant  has  in  fact  paid: 
the  conduct  of  the  parties  could  not  give  a  meaning  to  the  written 
contract.  But,  at  all  events,  such  an  instrument  cannot  be  con- 
strued by  reference  to  the  times  of  payment  usual  on  the  estates 
of  the  particular  landlord ;  if  any  evidence  be  admitted  to  explain 
it,  it  should  be  that  of  the  custom  of  the  country  generally.  Nor 
can  the  legal  operation  of  it  be  to  give  a  forehand  rent,  unless  by 
express  stipulation,  or  necessary  implication  from  its  terms.  And 
this  is  only  an  agreement  that  the  rent  shall  be  paid — not  that  it 

shall  become  payable — at  the  usual  time. 

♦  *  ♦  *  * 

LoBD  ABn^OEB,  C.  B. : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  case 
has  been  very  fully  argued  and  investigated,  and  I  am  prepared,  on 
all  the  points  which  have  *been  discussed,  to  give  my  judgment  [  *476  ] 
against  the  defendant.  (His  Lordship  stated  the  first  count  of  the 
declaration,  and  the  pleas  to  that  count,  and  proceeded:)  That 
Thomas  Jones  held  under  a  demise  is  clear,  whichever  way  we 
view  the  document  of  the  81st  January,  1840.  The  first  question 
is,  whether  that  document  is  a  lease,  and  requires  a  stamp 
accordingly.     There  may  be  many  things  about  which  the  parties 

(1)  12  East,  168. 
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GoBB  may  enter  in  such  a  case  into  a  written  agreement,  without  its  being 
Lloyd.  &  demise,  taking  it  for  granted  that  a  demise  already  exists,  or  will 
exist.  For  example,  the  one  party  may  agree  to  lay  out  money  on 
the  premises,  in  consideration  that  the  other  will  agree  that  he  shall 
thereafter  become  tenant.  This  paper  clearly  refers  to  some  parol 
agreement  between  the  parties,  containing  some  other  stipulations. 
Where  the  parties  sign  an  agreement  containing  all  the  particulars 
of  a  demise,  it  may  no  doubt  be  considered  as  imparting  a  present 
interest,  though  it  contains  words  of  agreement  on  the  part  of  one 
of  them  only.  But  that  is  where  it  contains  all  the  terms  of  the 
demise,  which  is  not  the  case  here.  There  is  no  statement  of  the 
commencement  or  duration  of  the  tenancy — no  stipulation  that  the 
party  shall  occupy  for  a  year  or  a  longer  period  :  nothing  more 
than  a  legal  inference,  that,  if  he  occupies  for  a  year,  he  must  pay 
rent  at  the  rate  therein  mentioned. 

The  second  objection  is,  that  this  document  does,  in  point  of 
law,  import  a  time  for  payment  of  the  rent,  namely,  at  the  end  of 
the  year,  computing  it  from  the  time  of  entry.    But  there  is  no 
legal  necessity  that  rent  should  be  paid  at  the  end  of  the  year. 
Again,  it  is  argued  that  Barker's  statement  to  Jones  does  not 
involve  any  statement  of  the  time  when  the  rent  became  payable, 
and  that  at  all  events  we  must  so  construe  the  agreement  as  to 
make  it  payable  on  the  8th  of  January,  that  being  the  usual  time 
of  actual  payment.     Such  are  not  the  terms  of  the  document  itself ; 
but  it  is  said  the  parol  agreement  between  the  parties  must  be 
[  *477  ]      taken  to  have  had  reference  to  the  audit-day.    ^Looking  at  the 
whole  of  the  transaction,  I  draw  the  contrary  conclusion.    It  most 
in  reason  be  supposed  that  the  rent  was  to  become  due  before  the 
audit-day.    If  Jones  did  not  understand  that  at  the  time  when  he 
signed  this  agreement,  then  look  at  his  conduct  afterwards.    It  is 
clear  he  acted  on  the  understanding  that  the  year's  rent  was  due  in 
September,  when,  on  the  8rd  of  October,  being  expressly  reminded 
that  a  year's  rent  had  become  due,  he  made  an  arrangement  with 
Barker  for  paying  it  off  before  Christmas.    There  is,  therefore, 
abundant  evidence,  that,  either  by  the  original  agreement,  or  by 
some  parol  agreement  subsequently,  the  time  at  which  the  rent 
should  become  payable  was  fixed  at  Michaelmas  Day,  and  that  this 
was  acceded  to  by  the  tenant.    The  last  question  is  as  to  the 
alleged  act  of  bankruptcy.    ♦    ♦    ♦ 
[  478  ]  With  respect  to  the  third  count,  that  stands  on  a  different  ground, 

^nd  would  be  supported  even  though  all  these  objections  were  valid. 
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The  plaintiffs  are  therefore  entitled  to  recover,  and  to  sustain  their        Gore 
verdict  to  its  whole  extent :  the  only  question  is,  whether  there       lloyd. 
should  not  be  a  remittitur  of  the  damages  as  to  one  of  the  two 
latter  counts  of  the  declaration ;  that,  however,  is  a  matter  with 
which  we  have  now  nothing  to  do.    On  the  whole,  therefore,  I  am 
clearly  of  opinion  that  this  rule  ought  to  be  discharged. 

AXiDERBON,  B. : 

I  am  of  the  same  opinion  on  all  the  points.  The  first  question 
on  vhich  we  have  to  decide  is,  whether  this  memorandum,  stamped 
as  it  was,  was  properly  received  in  evidence  as  an  agreement.  The 
next  is,  whether,  upon  the  proper  construction  of  the  agreement 
and  the  parol  evidence  together,  the  rent  was  a  forehand  rent 
payable  in  September.  And  the  third  is,  whether  the  act  of 
executing  the  warrant  of  attorney  was  an  act  of  bankruptcy. 

Now,  with  respect  to  the  first  question,  the  rule  which  is  laid 
down  in  all  the  cases  is,  that  you  must  look  at  the  whole  of  the 
instrument,  to  judge  of  the  intention  of  the  parties  as  declared  by 
the  words  of  it,  for  the  purpose  of  seeing  whether  it  is  an  agreement 
or  a  lease.  And,  looking  at  the  whole  of  this  instrument,  it  appears 
to  me  that  it  was  not  intended  to  give  an  immediate  right  to  the 
party  to  be  from  that  moment,  and  before  the  execution  of  any 
lease,  a  tenant  from  a  future  day,  but  that  the  true  construction  of 
the  instrument  is,  an  agreement  between  the  parties  that  at  a  future 
time  one  of  them  shall  become  the  tenant,  provided  certain  things 
are  intermediately  done  by  the  landlord  or  his  agent,  so  as  to  put 
the  premises  into  a  certain  state,  which  the  agreement  describes. 
Then,  it  being  shown  that  this  agreement  has  been  performed,  and 
that  the  ^tenant  is  occupying  the  land,  the  terms  of  the  agreement,  [  *479  ] 
conpled  with  his  occupation,  make  him  a  tenant  upon  the  conditions 
specified  as  the  terms  of  the  future  lease.  Where,  indeed,  by  an 
agreement  of  this  sort,  one  person  agrees  to  take  certain  premises 
at  a  certain  rent  from  a  certain  time,  and  both  parties  sign  the 
paper ;  looking  at  the  whole  of  such  an  instrument  together,  nobody 
can  doubt,  that,  though  it  contain  no  words  of  demise  by  the  party 
v^ho  signs  it  as  landlord,  such  an  instrument  would  amount  to  a 
lease,  because  you  cannot  give  effect  to  the  signature,  unless  by 
supposing  that  there  is  an  implied  agreement  to  demise,  besides 
the  express  words  by  which  the  tenant  agrees  to  take.  But  here 
there  are  words  in  the  agreement  which  fully  account  for  the 
signature  of  the  landlord  in  a  totally  different  and  more  obvious 
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way,  viz.,  that,  before  the  party  agreed  to  become  the  tenant,  the 
landlord  had  agreed  to  do  certain  things.  In  the  other  case  there 
is  no  reason  for  the  landlord's  signature  except  for  the  purpose  of 
demising ;  here  there  is.  It  appears  to  me,  therefore,  that  there  is 
an  obvious  distinction  between  the  two  cases,  and  that,  upon  the 
whole,  this  instrument  is  not  an  agreement  of  demise,  but  it  is  an 
agreement  that  there  shall  be,  under  certain  circumstances,  at  some 
future  time,  if  certain  things  be  done,  a  demise ;  it  is  an  agreement 
between  the  parties,  the  terms  of  which,  undoubtedly,  were  to 
regulate  the  future  tenancy,  if  a  future  tenancy  should  exist.  Then 
the  next  question  is,  whether,  if  it  be  shown  that  there  was  a  demise 
afterwards,  (which  there  was,  by  the  occupation  of  the  party, 
coupled  with  the  other  circumstances),  the  rent  was  or  was  not  a 
forehand  rent.  Now  it  is  perfectly  clear,  from  all  the  circumstances 
of  the  case,  that  a  forehand  rent  was  in  fact  paid,  because  the 
tenant  has  pa^id  his  rent  uniformly  on  the  audit-day,  on  the  11th 
January,  the  tenancy  commencing  on  the  12th  of  May ;  and  the 
only  question  made  at  the  trial  was,  whether  that  forehand  rent  was 
due  at  January,  or  in  the  September  preceding.  Now,  that  question 
being  so,  *and  it  being  indisputable  upon  all  the  circumstances  oi 
the  case  that  there  was  a  forehand  rent,  very  slight  evidence  would 
justify  the  jury  in  coming  to  the  conclusion  that  that  forehand  rent 
was  due  at  Michaelmas  ;  and  in  this  case,  by  the  declaration  of  the 
tenant  himself,  in  his  own  handwriting,  he  admitted  that  the  rent 
was  due  at  Michaelmas.  The  jury,  accordingly,  have  found  that 
such  was  the  agreement,  and  it  appears  to  me  they  have  found 
according  to  all  the  reasonable  evidence  in  the  cause.  The  only 
remaining  question  is  as  to  the  act  of  bankruptcy.     *    *     * 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


1844. 
Jan.  23. 

Keoh,  of 
Pleas. 

[510] 


SCHOLEY  V,  WALTON  and  CHAMBERS  (1). 

(12  Meeson  &  Welsby,  510—514;  S.  0.  13  L.  J.  Ex.  122;  8  Jur.  319.) 

To  an  action  by  the  payee  of  a  promissory  note  for  300/.,  against  the 
defendants,  as  surviving  executors  of  William  P.,  the  maker,  the  plaintiff, 
to  take  the  case  out  of  the  Statute  of  Limitations,  proved  that  he  had  been 
supplied  by  Joseph  P.,  the  deceased  executor,  with  malt  and  other  articles, 
and  he  put  in  evidence  an  account  between  them,  signed  as  follows: 
*'  Settled,  Joseph  P. ;  "  on  one  side  of  which  the  plaintiff  was  charged  with 

(1)  Cited  and  discussed  in  In  re  ^«wd(1888)  37  Ch.D.  651 ;  57li.  J.Ch. 
MacdomiU  [1897]]  2  Ch.  181 ;  66  400 ;  and  19  &  20  Vict.  c.  97,  s.  14.- 
L.  J.  Ch.  630;  and  see  In  re  HoUings-      J.  G.  P. 
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various  quantities  of  malt,  and  on  the  other  side  had  credit  for  payments ;       Soholby 
there  being,  amongst  others,  the  following  item :  '*  To  one  year's  interest,  v. 

161. : "  Held,  that  this  settlement  of  account  was  evidence  of  payment  of      Walton. 
the  15/.  by  Joseph  P.,  but  not  in  his  representative  character. 

Semhie,  per  Paskb,  B.,  that  payment  by  one  executor  will  not  take  the 
case  out  of  the  Statute  of  Limitations  as  against  a  co-executor. 

Assumpsit  against  the  defendants,  as  surviving  executors  of 
William  Purslove,  on  a  promissory  note,  me^le  on  the  80th  of 
January,  1885,  by  William  Purslove,  whereby  he  promised  to  pay 
the  plaintiff  on  demand  the  sum  of  8002.,  with  lawful  interest. 
There  was  a  count  on  promises  by  Joseph  Purslove,  the  deceased 
executor,  and  the  defendants  as  surviving  executors.  The 
defendants  pleaded  to  that  count  non  assumpserunt,  and  to  the 
whole  declaration  the  Statute  of  Limitations. 

At  the  trial  before  Wightman,  J.,  at  the  York  Summer  Assizes, 
1848,  the  following  facts  appeared  :  William  Purslove,  the  testator, 
in  January,  1885,  borrowed  of  the  plaintiff  two  sums  of  200Z.  and 
1002.,  and  gave  the  note  in  question  as  a  security  for  the  same.  In 
August,  1886,  an  account  was  settled  between  them,  in  which  the 
plaintiff  was  debited  with  the  price  of  several  quantities  of  malt, 
and  gave  credit  to  William  Purslove  for  the  payment  of  sundry 
sums,  and  amongst  others  the  sum  of  152.,  **  interest  up  to  one 
year."  William  Purslove  died  in  February,  1887,  leaving  Joseph 
Purslove  and  the  two  defendants  his  executors.  Joseph  Purslove 
died  in  1842.  The  plaintiff  was  an  innkeeper,  and  had  been 
supplied  by  Joseph  Purslove,  who  was  a  maltster,  during  1887  and 
1838,  with  malt  and  other  articles;  and,  in  order  to  take  the  case 
oat  of  the  Statute  of  Limitations,  he  put  in  evidence  a  settled 
account  between  himself  and  the  deceased  executor  Joseph  Purslove, 
in  which  the  plaintiff  was  debited  to  Joseph  Purslove,  in  respect  of 
sundry  parcels  of  malt  and  other  articles,  to  the  amount  of  492.  Is., 
and  gave  him  credit  on  the  other  side  of  the  account  in  the 
following  manner : 

"  April  20th,  By  cash £10    0    0               [6ii] 

June    8th,  To  one  flitch  of  bacon    .         .  1  10    8 

Nov.  22nd,  By  cash         .        .         .         .  20    0    0 

1888 

Jan.      Ist,  To  one  year's  interest    .        .  15    0    0 

By  sundries       .         .         .         .  8  19  11 


£50  10    7 


Jan.  10th.     Settled,  Joseph  Purslove." 
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ScHOLicY  This  action  was  brought  in  June,  1848. 

Walton.  Under  these  circumstances,  it  was  contended  for  the  defendants, 
that  the  plaintiff's  evidence  was  not  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations :  first,  because  it  was  not  shown  in 
respect  of  what  debt  the  payment  of  15Z.,  as  interest,  had  been 
made  by  Joseph  Purslove  ;  secondly,  that  the  item  in  the  account 
was  an  acknowledgment  by  Joseph  Purslove  personally,  and  not 
in  his  character  of  executor ;  and,  thirdly,  that  it  was  an  acknow- 
ledgment merely,  and  not  a  payment.  The  learned  Judge  inclined 
to  this  view  of  the  case,  and  under  his  direction  the  defendants  had 
a  verdict  on  the  plea  of  the  Statute  of  Limitations,  leave  being 
reserved  to  the  plaintiff  to  mpve  to  enter  a  verdict  for  him  for  the 
amount  of  the  note  and  interest.  A  rule  nisi  having  been  obtained 
accordingly, 

Baines  and  Hall  now  showed  cause  : 

In  order  to  take  a  case  out  of  the  Statute  of  Limitations,  the 
plaintiff  is  bound  to  show  a  payment  or  acknowledgment,  not  merely 
of  a  debt,  but  of  the  debt  declared  on,  and  for  which  the  action  is 
brought :  1  Ghitty  on  Gontr.,  886,  4th  ed.  It  was  therefore  the 
plaintiff's  duty  to  show  that  the  payment  in  the  account  of  1838 
was  a  payment  on  account  of  the  promissory  note  given  by  the 
testator,  and  the  plaintiff  failed  in  establishing  that  fact.  Prima 
[  *512  ]  ,  facie  it  was  a  payment  '''of  a  private  debt  due  to  the  plaintiff  from 
the  person  who  paid  it.  If,  therefore,  it  was  a  payment  at  all,  it 
was  a  payment  alieno  jure  :  Holme  v.  Green  (i).  Green  v.  Davis  (2). 
But,  secondly,  the  account  is  not  evidence  of  part  payment  within 
Lord  Tenterden's  Act,  9  Geo.  lY.  c.  14,  for  it  is  in  effect  only  a 
signature  of  Joseph  Purslove  to  a  balance, — a  mere  admission  that 
so  much  is  due,  and  not  a  settlement  of  account :  Eastwood  v. 
SaviUe{z),  Willis  v.  Newhani(4i). 

(Parke,  B.  :  Surely  this  is  a  settlement  of  account,  which  is 
evidence  of  payment ;  only  it  must  be  shown  to  be  in  his  repre- 
sentative character.) 

Thirdly,  taking  the  act  of  Joseph  Purslove  to  be  evidence  of  pay- 
ment, it  has  never  been  decided  that  payment  by  one  executor  will 
take  a  case  out  of  the  Statute  of  Limitations  as  to  the  others. 

(1)  1  Stark.  N.  P.  C.  488.  (3)  9  M.  &  W.  616. 

(2)  28  R.  R.  230  (4  B.  &  C.  285  ;  6  (4)  3  Y.  &  J.  518. 
Dowl.  &  Ry.  306). 
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(Pabke,  B.  :  Certainly,  before  Lord  Tenterden's  Act,  a  promise      Scholky 
by  a  co-executor  could  not  have  that  effect.)  Walton. 

This  is  nothing  more  than  an  admission,  by  conduct,  of  one 
executor.  It  was  ruled  by  Abbott,  Ch.  J.,  in  TuUock  v.  Dunn{i), 
that  an  express  promise  by  one  executor  would  not  take  the  case 
out  of  the  statute  as  against  the  others. 

Hoggins,  contra  : 

The  payment  of  the  16Z.  was  not  a  mere  promise,  but  an  act  done 
by  one  executor,  which  bound  the  other  executors.  The  two  accounts 
of  18S6  and  1888  threw  light  upon  each  other.  The  question  as  to 
the  payment  ought  at  all  events  to  have  been  left  to  the  jury. 

LoBD  Abinoer,  G.  B.  : 

In  my  opinion  there  was  not  suflScient  evidence  to  go  to  the  jury 
as  to  the  character  in  which  Joseph  Purslove  made  this  promise. 
There  was  some  evidence  to  go  to  the  jury  that  it  might  be  the 
same  sum,  as  151.  is  the  interest  upon  8002.  There  was  proof  that 
800Z.  was  advanced,  but  whether  it  was  advanced  ''^upon  the  sole  [  *513  ] 
credit  of  the  father,  William  Purslove,  or  whether  it  was  advanced 
to  the  concern — all  that  remains  doubtful.  But  it  seems  plain  that 
Joseph  Purslove  did  not  sign  that  account  as  executor :  in  proof 
of  that,  the  account  in  every  other  particular  relates  to  his  own 
affairs,  and  not  to  his  father's.  Probably  one  executor  may  by  his 
acts  bind  another ;  but  in  order  to  show  that  liability,  you  must 
establish  that  he  does  the  act  as  an  executor.  Now  here,  prima  facie, 
he  does  not  do  the  act  as  executor,  because  he  does  not  add  the  word 
**  executor,"  or  "  as  executor,"  to  his  signature,  nor  was  he  dealing 
^th  his  father's  goods  at  the  time ;  and  therefore,  in  order  to 
show  that  he  was  acting  in  an  Executive  character,  the  plaintiff 
should  have  given  some  evidence  to  show  that  this  was  a  settle- 
ment of  account  by  him  with  the  consent  of  the  other  executors, 
or  with  a  view  to  reduce  the  amount  of  a  claim  upon  the  estate. 
That  would  be  evidence  to  go  to  the  jury  of  the  payment  being 
made  by  him  in  that  character ;  but,  as  it  stands,  the  document 
itself  says  nothing  of  the  kind,  and  the  evidence  does  not  supply 
the  ambiguity. 

Pabeb,  B.  : 

I  am  of  the  same  opinion.    I  think  the  evidence  of  the  settlement 

(1).  27  E.  E.  765  (1  Ey.  &  M.  416). 
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soHOLET  of  account  .between  the  plaintiff  and  the  defendant  in  the  year 
Walton.  1888,  (suppofiing  the  actual  settlement  of  account  to  be  proved) ,  in 
which  one  item  was  set  off  against  another,  would  be  good  evidence 
to  show  a  payment  by  the  defendant :  no  doubt  it  is  equivalent  to 
a  payment,  if  the  party  to  whom  the  sum  is  owing  agree  that  it 
shall  be  paid  by  the  setting  off  of  the  same  amount ;  so  that  the 
sum  set  off  is  evidence  of  the  payment  of  162.,  if  the  party  against 
whom  it  is  set  off  did  not  object  to  it  when  his  account  was  settled. 
I  think  also,  that  there  was  evidence  to  go  to  the  jury  that  this 
sum  of  8002.  was  advanced  to  the  testator  in  the  year  1836. 
[  *si^  ]  But  there  the  plaintiff's  case  stops.  '''I  do  not  think  there  is 
any  evidence  to  show  that  this  payment  of  162.  was  made  by 
Joseph  Purslove  in  his  character  of  executor,  and  with  the  intention 
of  binding  the  assets  of  the  testator.  It  is  unnecessary  to  decide 
whether  such  a  promise  would  bind  the  co-executors.  I  own  that 
decision  of  Lord  Tbntbrdbn's,  which  has  been  cited,  appears  to 
me  to  be  a  correct  decision,  that  one  executor  cannot  be  bound  by 
the  express  promise  of  another,  even  if  he  binds  himself  in  his 
character  of  an  executor.  It  seems  to  have  been  the  opinion  of 
the  Court,  in  the  case  of  Atkins  v.  Tredgoldii),  that,  if  an  express 
promise  is  made  by  one  executor  in  his  representative  character, 
it  binds  the  remaining  executors  in  their  representative  character. 
So  also  in  M'CuUoch  v.  Dawes  (2),  the  Court  appear  to  have  thought 
that,  if  one  promised  in  his  co-executive  character,  it  would  bind 
the  others.  The  point,  however,  is  not  decided  in  those  cases,  but 
it  has  been  decided  in  the  case  cited  by  Mr.  Baines,  of  TuUock  v. 
Dunn,  and  it  appears  to  me  that  that  case  is  founded  in  justice 
and  good  sense,  and  ought  to  be  followed. 

It  is  unnecessary,  however,  to  determine  that  point,  because  I 
think  this  case  is  imperfect,  inasmuch  as  there  was  no  evidence  to 
show  that  the  set-off  of  162.  (which  I  consider  to  be  equivalent  to 
a  payment  of  162.)  was  intended  to  be  made  in  a  representative 
character ;  I  think  the  inference  to  be  drawn  from  what  appeared  in 
evidence  is,  that  the  payment  was  made  by  Joseph  Purslove  in  his 
own  right,  and  therefore  it  could  not  bind  his  co-executor.  I  there- 
fore think  the  learned  Judge  was  quite  right  in  refusing  to  submit 
the  case  to  the  jury,  and  in  directing  the  plaintiff  to  be  nonsuited. 

GuBNBT,  B.,  concurred. 

Rule  discharged, 

(1)  26  E.  E.  254  (2  B.  &  C.  23;  3  (2)  30  E.  B.  515  (9  Dowl.  &  By. 
Dowl.  &  By.  200).  40). 
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STRA.CEY  V.  NELSON  (1).  iw*. 

^  '                                            Jan,  16, 31, 
(12  Meeeon  &  Welsbj,  535—544  ;  S.  G.  13  L.  J.  Ex.  97.)  

The  Sewers  Act,  1833  (3  &  4  Will.  IV.  c.  22),  s.  47,  enacts,  that "  the  pro-       ^^f 
perty  of  and  in  all  lands,  tenements,  hereditaments,  buildings,  erections,         .  _g.  \ 
works,  and  other  things,  which  shall  have  been  or  shall  hereafter  be  pur-         '' 
chased,  obtained,  erected,  constructed,  or  made  by  or  by  order  of,  or  which 
shall  be  within  or  imder  the  view,  cognizance,  or  management  of,  any  Com- 
missioners of  Sewers,  with  the  several  conveniences,  &c.,  shall  be  and  the 
same  are  hereby  vested  in  the  Commissioners  of  Sewers :  *'    Held,  that  this 
section  had  not  the  effect  of  vesting  in  the  Commissioners  of  Sewers  the 
property  in  all  lands  under  their  "  view,  cognizance,  or  management" 

Per  iiord  ABnraSB,  C.  B.,  the  object  of  the  statute  was  to  enable  the 
Commissioners  for  the  time  being  to  exercise  a  proprietaxy  right  over  such 
lands  as  they  might  purchase  under  the  Act 

Per  Pabkb,  B.,  the  effect  of  the  Act  was,  that  lands  purchased  by  one 
set  of  Commissioners  might  be  held  also  by  subsequent  Commissioners, 
under  whose  survey  the  lands  might  be,  in  the  nature  of  a  corporation. 

Tbbbpass  by  the  plaintiff,  as  one  of  the  CommiBsioners  of  Sewers, 
for  breaking  and  entering  two  closes  of  land,  the  property  of  the 
Commissioners,  situate,  &o.,  injuring  the  herbage,  &c.,  and  carrying 
away  therefrom  certain  rabbit-traps.  The  defendant  pleaded,  first, 
Not  guilty ;  secondly,  that  the  closes  were  not  the  closes  of  the 
Commissioners ;  fourthly,  that  the  Earl  of  Winterton  was  seised  in 
his  demesne  as  of  fee  of  the  said  closes,  and  demised  the  same  to 
one  W.  Womach,  as  tenant  from  year  to  year :  the  plea  then  gave 
colour,  and  justified  the  entry  of  the  defendant  as  the  servant  of 
W.  Womach,  and  the  taking  of  the  traps,  on  the  ground  that  they 
were  endangering  and  likely  to  injure  the  sheep  of  Womach. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas ;  and  to 
the  third  plea  replied  specially,  setting  out  the  Commission  of 
Sewers,  and  concluding  with  a  special  traverse  that  the  Earl  of 
Winterton,  at  the  time  of  the  making  of  the  alleged  demise,  was 
seised  in  his  demesne  as  of  fee  of  the  said  closes  in  which  &c. 

At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  last  ^Summer  [  *536  ] 
Assizes  for  the  county  of  Norfolk,  it  appeared  in  evidence  that  the 
plaintiff  was  one  of  the  Commissioners  of  Sewers  for  a  district  in  the 
county  of  Norfolk,  and  brought  the  present  action  against  the 
defendant  for  an  alleged  trespass,  in  entering  upon  certain  sand-hills 
bordering  upon  the  sea,  in  the  parish  of  Waxham,  and  taking  away 
some  rabbit-traps  set  thereon  by  order  of  the  Commissioners  of 
Sewers.  It  appeared  that  the  spot  in  question,  which  was  waste 
land  belonging  to  the  Earl  of  Winterton,  was  part  of  an  irregular 

(1)  Cited  and  explained  in  CoverdaU  v.  Charlton  (1878)  4  Q.  B.  Div.  104 ;  48 
L.  J.  Q.  B.  128.-J.  O.  P. 

27—2 
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8TBACET  line  of  sand-hills  or  banks,  varying  in  height  from  eight  to  thirty 
Nelson.  '^^t,  and  running  a  considerable  distance  along  the  sea-shore, 
forming  a  sea-wall.  The  Commissioners  of  Sewers  had,  on  many 
former  occasions,  repaired  those  banks,  so  as  to  render  them  a 
barrier  against  the  encroachments  of  the  sea.  They  were  covered 
with  a  species  of  herb  called  "marram,"  which  possesses  the 
property  of  confining,  by  its  roots,  the  loose  sand  composing  the 
banks,  and  preventing  its  being  carried  away  by  the  wind.  The 
banks  were  much  frequented  by  rabbits,  which  fed  upon  the 
marram,  and  the  plaintiff  maintained  that  it  was  necessary  to 
destroy  them  in  order  to  preserve  the  banks.  The  statute  8  &  4 
Will.  lY.  c.  22,  s.  47,  enacts,  "  that  the  property  of  and  in  the 
lands,  tenements,  hereditaments,  buildings,  erections,  works,  and 
other  things,  which  shall  have  been  or  shall  hereafter  be  purchased, 
obtained,  erected,  constructed,  and  made  by  or  by  the  order  of,  or 
which  are  or  shall  be  within  or  under  the  view,  cognizance,  or 
management  of,  any  Commissioners  of  Sewers,  with  the  several 
conveniences  and  appurtenances  thereunto  respectively  belonging, 
and  also  all  and  singular  the  goods,  tools,  utensils,  materials,  and 
things  whatsoever,  had  or  to  be  had,  bought,  procured,  or  provided 
by  or  by  the  order  of,  or  which  are  or  shall  be  within  or  under  the 
view,  cognizance,  or  management  of,  such  Commissioners,  shall  be 
and  the  same  are  hereby  vested  in  the  Commissioners  of  Sewers 
[  *687  ]  within  ''^or  under  whose  view,  cognizance,  or  management  such 
lands,  tenements,  hereditaments,  buildings,  erections,  works,  goods, 
tools,  utensils,  materials,  and  things  shall  respectively  be,  who  are 
hereby  empowered  to  bring  or  cause  to  be  brought  any  action  or 
actions,  or  to  prefer  or  order  the  preferring  of  any  bill  or  bills  of 
indictments  against  any  persons  who  shall  dig  up,  break,  or  pull 
down,  damage,  destroy,  injure,  spoil,  steal,  take  or  carry  away,  or 
wilfully  and  wrongfully  buy  or  receive,  any  such  lands,  tenements, 
hereditaments,  buildings,  erections,  works,  goods,  tools,  utensils, 
materials,  and  things  whatsoever,  as  aforesaid,  or  any  part  thereof; 
and  in  every  such  action  and  indictment,  the  said  lands,  tenements, 
hereditaments,  buildings,  erections,  works,  goods,  tools,  utensils, 
materials,  and  things  shall  be  laid  or  described  to  be  the  property 
of  the  said  Commissioners,  without  stating  or  specifying  the  name 
or  names  of  all  or  any  of  such  Commissioners.'* 

For  the  plaintiff  it  was  contended,  that  the  effect  of  this  enact- 
ment was  to  transfer  to  the  Commissioners  the  absolute  property  in 
the  lands  in  question,  as  having  been  under  their  ''view,  cogni- 
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^zance^  or  management;"  and  therefore  that  the  defendant  was  a      Stbacbt 
trespasser.    On  the  other  hand  it  was  insisted,  that  the  effect  of  the     nelson. 
clause  was  not  to  deprive  the  Earl  of  Winterton  of  his  property  in 
the  soil,  it  being  contrary  to  the  spirit  of  every  Act  of  Parliament 
to  deprive  an  individual  of  his  freehold  without  making  him  com- 
pensation.   The  learned  Judge  reserved  the  point,  and  the  plaintiff 
obtained  a  verdict,  leave  being  reserved  to  the  defendant  to  move     * 
to  enter  a  verdict  for  him. 

Biggs  Andrews  having  obtained  a  rule  accordingly, 

ByleSy  Serjt.,  Crompton,  and  G.  L.  Browne  showed  cause :  Jan.  16. 

A  principal  object  of  this  Act  of  Parliament  was  to  prevent  the 
inconveniences  of  the  old  laws  relating  to  sewers,  under  which  the 
Commissioners  were  unable  to  maintain  trespass  for  injuries  to  the 
lands  tmder  their  management,  as  was  held  in  the  case  of  The  Duke 
of  Newcastle  *v.  Clarke  (i) ;  here,  therefore,  the  property  in  such  [  •638  ] 
lands  is  vested  in  the  Commissioners,  to  enable  them  to  bring  actions. 
The  freehold  may  be  in  one  man  for  one  purpose,  and  in  another 
man  for  another.  That  appears  from  Litt.  s.  588,  and  Blunden  v. 
Baugh  (2).  The  47th  section  is  clear ;  it  gives  the  Commissioners 
more  than  an  easement  in  the  lands,  for  it  vests  in  them  all  such 
powers  as  will  enable  them  to  carry  into  effect  the  objects  of  the 
Act.  What  other  meaning  can  be  assigned  to  the  section,  except 
that  it  vests  the  freehold  in  the  Commissioners?  Or,  adopting 
another  construction,  it  may  give  the  legal  estate  to  the  Commis- 
sioners, and  vest  the  equitable  interest  in  the  proprietor.  In  either 
case  the  plaintiff  is  equally  entitled  to  recover  in  this  action. 
HoUis  V.  Goldfinch  (8)  was  cited. 

Biggs  Andrews  and  Palmer,  contra  : 

The  Act  of  8  &  4  Will.  IV.  c.  22,  was  not  intended  to  deprive  indi- 
viduals of  the  fee-simple  of  their  estates,  and  absolutely  to  convey 
it  to  the  Commissioners  of  Sewers.  It  would  require  the  very  clearest 
language  to  show  that  such  was  the  intention  of  the  Legislature ; 
and  even  then,  compensation  would  surely  be  granted  to  the 
owners.  The  object  of  the  Act  was  merely  to  prevent  the  incon- 
venience that  was  felt  in  the  case  of  The  Duke  of  Newcastle  v.  Clarke, 
and  in  many  other  cases,  where,  owing  to  the  property  of  the  works 
erected  by  the  Commissioners  of  Sewers  not  being  vested  in  them, 

(1)  8  Taunt.  602.  (3)  25  E.  E.  357  (1  B.  &  C.  205 ;  3 

(2)  Cro.  Car.  302.  DowL  &  Ey.  316). 
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straost      no  action  for  any  injury  to  the  works  could  be  maintained  by  them. 

Nelboh.  It  the  plaintiff's  construction  is  to  be  adopted,  that  the  fee-simple 
of  all  the  property  over  which  the  Commissioners  have  jurisdiction 
is  transferred  to  them,  the  consequences  will  be  most  extensive,  and 
such  as  never  could  have  been  foreseen.  By  the  10th  section,  they 
are  to  have  jurisdiction  over  all  navigable  and  tidal  rivers,  so 
that  the  fee-simple  in  the  soil  of  such  rivers  will  be  absolutely 
vested  in  them.    The  proviso  at  the  end  of  this  section  limits 

[  *539  ]  *their  powers  in  a  manner  which  is  not  consistent  with  their  being 
owners  of  the  soil.  Again,  the  Ist  section  of  the  Act,  though  it 
recites  that  doubts  have  existed  as  to  the  extent  of  the  powers  of 
the  Commissioners,  makes  no  mention  of  the  necessity  of  depriving 
land-owners  of  their  freehold.  The  only  object  of  the  47th  section 
was  to  give  the  Commissioners  for  the  time  being  a  legal  property 
in  such  lands  as  they  had  purchased  or  otherwise  obtained  the 
possession  of.  The  defendant  is  entitled  to  the  verdict,  if  the  con- 
struction of  the  Act  be,  that,  without  being  entitled  to  the  freehold 
in  the  land,  the  Commissioners  have  merely  the  power  of  bringing 
actions  for  injuries  done  to  it,  since  it  is  not  averred  that  the  Earl 
of  Winterton  has  injured  the  bank.  There  is  no  ground  for  con- 
tending that  the  legal  estate  is  in  the  Commissioners,  and  that^the 
usufructuary  interest  alone  remains  in  the  Earl.  They  cited  and 
referred  to  Yeaw  v.  Holland  (l),  Williams  v.  Pritchard  (2),  Ward  v. 

ScoU  (8). 

Cur.  adv.  vtdt. 

The  CouBT  now  delivered  their  judgment. 

Lord  Asn^aEB,  C.  B. : 

This  was  an  action  brought  by  the  Commissioners  of  Sewers 
against  the  defendant  for  a  trespass ;  and  by  the  pleadings,  two 
questions  were  raised :  first,  whether  the  soil  and  freehold  of  the 
locus  in  quo  was  in  the  Earl  of  Winterton;  and,  secondly,  whether 
it  was  the  close  of  the  Commissioners  of  Sewers.  Both  those  issues 
were  found  for  the  plaintiff,  subject  to  a  motion  for  a  new  trial,  or 
to  set  aside  that  verdict,  and  to  enter  a  verdict  for  the  defendant; 
and  the  argument  turned  on  the  question,  whether  the  soil  and 
freehold  of  the  locus  in  quo  was  vested  in  Lord  Winterton  or  in  the 
Commissioners  of  Sewers.  That  depends  upon  the  construction  of 
the  statute  8  &  4  Will.  lY.  c.  22,  s.  47,  on  which  it  is  contended, 

(1)  2  W.  Bl.  717.  (3)  3  Camp.  284. 

(2)  2  R.  E.  310  (4  T.  B.  2). 
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that,  by  the  words  of  that  statute,  the  soil  and  freehold  *of  this     Straoxy 
land  were  vested  in  the  Commissioners  of  Sewers,  because  it  was     kklson. 
within  their  ''view,  cognizance,  or  management."    The  place  in       [*540] 
question  was  a  bank,  consisting  of  a  considerable  portion  of  waste 
land,  which  had  undoubtedly  been  the  property  of  Lord  Winterton, 
and  which,  at  the  time  of  the  alleged  trespass,  was  in  the  possession 
of  his  tenant,  the  defendant.    The  question  is,  whether  this  statute 
has  transferred  the  property  from  Lord  Winterton  to  the  Commis- 
sioners of  Sewers,  and  vested  it  in  them.    The  clause  upon  which 
the  question  arises  is  the  47th  section,  and  it  is  in  these  words : 
**  That  the  property  of  and  in  all  lands,  tenements,  hereditaments, 
buildings,  erections,  works,  and  other  things,  which  shall  have  been 
or  shall  hereafter  be  purchased,  obtained,  erected,  constructed,  and 
made  by  or  by  the  order  of,  or  which  are  or  shall  be  within  or 
under  the  view,  cognizance,  or  management  of,  any  Commissioners 
of  Sewers,  with  the  several  conveniences  and  appurtenances  there- 
unto respectively  belonging,  and  also  (I  omit  the  immaterial  words) 
all  and  singular  &c.,  the  goods,  &c.,  shall  be  and  the  same  ar& 
hereby  vested  in  the  Commissioners  of  Sewers  within  or  under  whose 
view,  cognizance,  or  management  such  lands,   tenements,   here- 
ditaments,   buildings,    erections,    works,    goods,    tools,   utensils, 
materials,  and  things  shall  respectively  be."    Now  it  is  contended, 
that,  upon  the  grammatical  construction  of  this  statute,  the  word 
"  which,"  after  the  word  "  or," — "  or  which  are  or  shall  be  within 
or  under  the  view,  cognizance,  or  management "  &c. — extends  to 
all  the  antecedent  words,  including  "  lands,  tenements,  and  here- 
ditaments," as  well  as  ''buildings,  erections,  works,  and   other 
things ;  "  and  if  that  were  so,  and  we  were  bound  so  to  construe  it, 
the  consequence  would  be,  that  the  Legislature  would  have  passed 
an  Act  to  deprive  a  great  number  of  persons  of  valuable  lands  and 
estates,  and  to  transfer  them  to  the  Commissioners  of  Sewers, 
without  any  compensation,  and  without  any  manifest  or  obvious 
reason  of  policy  for  so  doing.    Now  it  appears  *to  us  that  we  ought      [  *^^^  3 
not  to  put  upon  an  Act  of  Parliament  a  construction  which  is 
attended  with  such  serious  consequences,  unless  we  are  so  fettered 
by  the  words  as  to  be  unable  to  extricate  ourselves ;  for  we  cannot 
suppose  the  Legislature  had  such  an  intention.    The  clause  is  very 
clumsily  drawn ;  but  if  we  can  find  a  construction  which  satisfies 
the  words,  without  that  reduatio  ad  absurdum  which  the  plaintiff 
supposes,  I  think  we  are  bound  to  adopt  it.    It  appears  to  me  that 
this  may  be  done.    The  statute  was  intended  to  provide  for  certain 
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Stbaort  cases  which  had  not  then  been  provided  for.  The  Commissioners 
NBLfiON.  ^6  ^  fluctuating  body ;  and  having  no  corporate  property  existing, 
and  no  regular  succession  in  law  to  the  lands  they  might  purchase, 
or  the  buildings  they  might  have  erected,  for  the  purpose  of  their 
commission,  this  property,  as  soon  as  their  commission  should 
expire,  would  belong  to  nobody,  and  would  not  even  belong  to 
themselves  during  the  time,  so  as  to  entitle  them  to  exercise  any 
right  of  action  in  respect  of  it.  The  object  of  this  statute  then  was 
to  remedy  that  inconvenience,  and  to  enable  the  Commissioners 
for  the  time  being  to  exercise  such  control  and  proprietary  right 
over  such  of  the  lands  as  they  might  purchase  by  virtue  of  the 
provisions  of  the  Act ;  and  also  to  give  them  a  property  in  such 
works,  erections,  and  buildings,  and  other  things  over  which  they 
had  exercised  a  control  before,  or  over  which  they  might  thereafter 
be  entitled  to  exercise  a  control.  That  is  the  manifest  policy  and 
object  of  this  provision ;  and  I  think  that  e£fect  may  be  produced 
by  construing  the  words  in  this  way, — by  making  the  relative  word 
"  which,"  that  follows  the  word  "  or,"  not  to  refer  of  necessity  to 
all  the  antecedent  substantives,  but  to  such  parts  only  as,  in  the 
grammatical  construction,  it  might  refer  to  if  the  words  were 
slightly  transposed.  Now,  then,  suppose  we  read  it  thus — "  that 
the  property  of  and  in  all  lands,  tenements,  and  hereditaments, 
[  *542  ]  which  shall  have  been  or  which  shall  hereafter  *be  purchased  or 
obtained,  and  in  all  buildings,  erections,  works,  and  things  which 
shall  have  been  erected,  constructed,  and  made  by  or  by  the  order  of 
the  Commissioners,  or  which  shall  be  "  &c.  This  reading  would 
make  the  word  "  which  "  relate  only  to  the  last  antecedent,  viz. 
''all  buildings,  erections,  and  works;"  and  in  that  there  is  no 
violation  of  the  strict  grammatical  construction:  ''all  lands,  tene- 
ments, and  hereditaments,  which  shall  have  been  or  which  shall 
be  hereafter  purchased, — and  all  erections,  works,  and  buildings, 
which  shall  have  been  made,  or  which  shall  be  within  or  under 
the  view,  cognizance,  or  management  of  the  Commissioners, — shall 
be  vested  in  them  hereafter.*'  The  words  "  which  shall  be  under 
the  view,  cognizance,  or  management  of  the  Commissioners  *'  are 
important,  so  that  the  disjunctive  "or"  is  introduced,  for  this 
purpose :  there  might  have  been  buildings,  erections,  and  works 
made  so  long  ago  that  nobody  could  prove  that  they  were  made  by 
the  Commissioners ;  a  mill,  for  example,  for  draining  lands  of 
water  and  turning  it  into  sluices,  might  have  been  erected  so  long 
ago,  that,  though  used  for  fifty  years  by  the  Commissioners,  from 
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time  to  time,  yet  there  could  be  no  evidence  to  show  that  it  Stbacet 
was  made  or  erected  by  them.  Therefore  those  ^ords  are  very  NBLsoy. 
important, — "  which  shall  be  under  their  view,  cognizance,  or 
management," — giving  them  the  right,  though  they  cannot  prove 
that  it  was  erected  and  made  by  their  order.  This  section,  there- 
fore«  embraces  every  species  and  description  of  buildings,  erection, 
or  machinery  whatever  that  the  Commissioners  could  make,  or  could 
obtain  to  apply  to  the  use  of  their  commission ;  and  it  vests  the 
property  of  that  in  them  for  the  tim^  being.  This  way  of  trans- 
posing the  words  of  the  section,  reddendo  singula  singulis^  implies, 
that,  after  the  words  **  lands,  tenements,  and  hereditaments,''  shall 
be  interposed  the  words  "  which  shall  have  been,  or  which  shall 
hereafter  *be,  purchased."  That  finishes  that  part  of  the  sentence.  [  *543  ] 
Then  the  next  clause  of  it  is,  ''  and  in  all  buildings,  erections, 
works,  and  other  things  which  shall  have  been  constructed  and 
made  by  or  by  the  order  of  the  Commissioners,"  &c.  Neither  the 
word  "  constructed  "  nor  "  made  "  can  apply  to  land,  but  only  to 
the  buildings,  works,  &c. ;  an^  therefore,  if  we  apply  the  words 
which  follow  to  the  last  antecedent,  to  which  they  naturally  belong, 
the  word  ''purchased"  must  apply  to  ''lands,  tenements,  and 
hereditaments,"  and  the  words  "constructed  and  made  by  or  by 
the  order  of"  &c,  must  apply  to  the  "erections,  buildings,  and 
works."  On  the  other  hand,  if  you  read  it  as  meaning  "  all  which 
lands,'*  &c.,  then  the  plaintiff  has  a  clear  right  to  succeed.  It 
appears  to  me,  however,  that,  upon  the  construction  I  have  pointed 
out,  which  is  the  only  one  that  gives  a  reasonable  meaning  to  all 
the  words  of  the  Act,  the  defendant  is  entitled,  and  I  think  he  is 
entitled  in  justice  also,  to  have  the  verdict  entered  for  him.  My 
brother  Pabke,  I  understand,  places  another  construction  upon  the 
Act.  At  the  outset  of  the  case,  the  counsel  for  the  plaintiff,  sensible 
of  the  absurdity  of  contending  that  the  Act  was  meant  to  work 
injustice,  sought  to  put  a  construction  upon  it  altogether  new. 
They  said  the  land  was  vested  in  the  Commissioners  as  trustees ; 
but  for  what  purpose  ?  For  some  peculiar  estate  created,  wholly 
unknown  to  the  law  in  any  other  respect.  We  do  not  find  that  the 
statute  warrants  that  construction ;  and  we  must  take  the  words 
either  to  mean  that  the  Commissioners  are  to  have  the  property 
absolutely  in  the  lands  and  tenements,  or  they  are  to  have  it  only 
in  such  lands  and  tenements  as  were  before  purchased,  or  might 
thereafter  be  purchased  by  them;  and  if  so,  the  defendant  is 
entitled  to  the  verdict. 
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Stbaoxy      PiBXB,  B. : 

Nklsov.  I  agree  with  my  Lord  that  the  defendant  is  entitled  to  the 

verdict.    In  order  to  avoid  the  inconvenience  and  injustice  which 

[  *644  ]  would  arise  from  a  strict  grammatical  ^construction  of  the  47th 
section,  (which,  as  my  Lord  has  observed,  would  take  the  fee-simple 
of  lands,  buildings,  and  works,  under  the  survey  of  the  Commis- 
sioners of  Sewers,  whether  purchased,  created,  or  made  by  them  or 
not,  out  of  the  real  owners,  and  vest  them  in  the  Commissioners, 
without  any  compensation  paid),  it  seems  to  me  that  the  claose 
may  be  construed  to  extend  to  such  lands  only  as  have  been  bought 
or  acquired,  and  such  works  &c.  as  have  been  made  by  some 
Commissioners.  Before  the  Act  the  Commissioners  were  not  a 
corporation,  and  could  not  hold  lands  which  they  bought, — ^nor 
had  they  the  property  in  such  buildings  as  they  constructed,  or 
such  works  as  they  made.  The  Act  gives  them  a  power  to  bay 
lands,  and  the  clause  seems  to  me  to  enable  them  to  hold  them— 
not  the  Commissioners  only  who  buj,  but  such  lands  as  are  bought 
under  one  commission  may  be  held  by  subsequent  Commissionen 
under  whose  survey  the  lands  are,  so  that  the  Commissioners  for 
the  time  being  are  to  have  the  lands  in  the  nature  of  a  corporation. 
In  order  to  effect  this,  the  clause  may  be  read  thus :  *'  The 
property  in  all  lands  which  have  been  or  shall  be  purchased  or 
obtained,  and  in  all  buildings  and  works  constructed  or  made  by  or 
by  the  order  of  any  Commissioners  of  Sewers,  or  which  (having 
been  so  purchased,  obtained,  constructed,  or  made)  shall  be  under 
the  view,  cognizance,  or  management  of  any  Commissioners  of 
Sewers,  and  all  and  singular  goods,  &c.,  shall  be  vested  in  the 
Commissioners  of  Sewers  for  the  time  being,  under  whose  view, 
cognizance,  or  management  the  same  shall  be  respectively." 

This  mode  of  reading  does  very  little  violence  to  the  language, 
and  makes  the  whole  clause  perfectly  just  and  reasonable,  which, 
read  according  to  its  strict  grammatical  construction,  would  be  most 
unreasonable  and  unjust. 

Aldbrson,  B.,  and  Gubnet,  B.,  concurred. 

Rfde  absolute. 
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DOE  D.  YORK  V.  WALKER  and  Another  (1).  i844. 

(12  Meeeon  &  Webby,  691—602;  S.  0.  13  L.  J.  Ex.  163.)  '^'^FebJil^' 

A  testator,  by  his  will,  dated  in  February,  1837,  devised  all  his  lands  in  «"T~  ^ 
B.  to  two  trustees,  to  the  use  of  Y.  for  life,  with  remainders  over :  he  also  pleas 
bequeathed  to  the  same  trustees  and  T.  certain  sums  of  money  on  certain  |.  .q.  *•, 
trusts  therein  mentioned,  and  appointed  them  executors ;  and  he  gave  to 
the  three  legacies  of  100/.  each  for  their  trouble  in  the  execution  of  his  will. 
By  a  oodidl  dated  in  February,  1838,  (after  the  stat  1  Vict.  c.  26,  came 
into  operation),  after  reciting  the  devises  and  bequests  contained  in  his 
will,  and  that  he  had  since  determined  to  appoint  0.  an  additional  trustee 
for  the  purposes  in  his  will  mentioned,  he  gave  and  devised  all  his 
messuages,  lands,  &c.  described  in  and  devised  by  his  will,  and  also  the 
several  sums  of  money  therein  mentioned,  to  C,  his  heirs,  executors,  &c., 
upon  the  trusts  in  the  will  mentioned,  and  nominated  him  one  of  the 
executors  of  his  will ;  and  directed  and  declared,  that  it  should  be  read  and 
construed  in  the  same  manner  and  have  the  same  operation  and  effect,  as  if 
G.  had  been  named  a  trustee  and  executor  with  the  other  trustees ;  and 
bequeathed  to  him  the  like  legacy  of  100/.  And  in  all  other  respects,  the 
testator  ratified  and  confirmed  his  said  will:  Held,  that  the  will  was 
re-published  by  the  codicil,  and  passed  real  estates  purchased  by  the  testator 
after  the  date  of  the  will  and  of  the  codidL 

This  case  arose  upon  a  special  verdict,  the  material  facts  of  which 
were  as  f oUowb  : 

John  Neal,  late  of  Wardley,  in  the  county  of  Rutland,  Esquire,  was, 
at  the  time  of  making  his  will  hereinafter-mentioned,  seised  in  fee- 
simple  of  certain  messaages,  farms,  and  lands  in  the  parish  of  Great 
Bowden,  in  the  county  of  Leicester,  and  in  the  parish  of  Loddington, 
in  the  same  county,  and  also  of  several  messuages  and  pieces  of 
land  in  the  parish  of  Belton,  in  the  county  of  Butland,  and  in 
Lingfield  Forest,  which  he  had  purchased  of  diifferent  persons. 

The  said  John  Neal  duly  made  and  published  his  will,  bearing 
date  the  20th  day  of  February,  1887,  and  executed  and  attested  as  by 
law  then  required  for  the  valid  devise  of  freehold  estates,  containing 
as  follows :  "  I  give  and  devise  all  and  every  my  messuages,  farms, 
lands,  tenements,  and  hereditaments,  which  I  am  seised  of,  or 
entitled  to,  in  possession,  reversion,  remainder,  or  expectancy, 
situate  in  the  parish  or  lordship  of  Great  Bowden,  in  the  county 
of  "^Leicester,  with  their  rights,  members,  and  appurtenances,  to  [  *592  ] 
James  Burgess,  of  Bedlington  Park,  in  the  county  of  Butland, 
grazier,  and  to  my  nephew  John  Walker,  of  Belton,  grazier,  their 
heirs  and  assigns,  to  the  uses  and  upon  the  trusts,  &c.,  hereinafter 
limited,  declared,  or  expressed."    These  were,  first,  a  trust  for  the 

(1)  Approved  in  CasOe  v.  Fox  (1871)  27  Oh,  D.  600;  30  Oh.  Div.  60;  54  L.  J. 
L.  B.  11  Eq.  542;  40  L.  J.  Ch.  302;  Ch.  1012;  In  re  a^om^on  [1893]  1  Oh. 
and  see  in  re  PorUd  and  Lamb  (1884)      101 ;  62  L.  J.  Ch.  60,  372.— J.  G.  P. 
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Doe  d.       payment  to  the  testator's  wife,  Martha  Neal,  of  an  annnity  of  20(K., 

^,  with  the  usual  powers  of  distress  and  entry ;  and  subject  thereto, 

Walker,     ^he  premises  were  limited  to  the  use  of  the  lessor  of  the  plaintiff, 

James  York,  (the  son  of  the  testator's  wife),  and  his  assigns  for  life, 

with  remainder  to  the  use  of  the  trustees  to  preserve  contingent 

remainders,  with  divers  remainders  over. 

The  other  messuages  and  lands  of  the  testator  were  also  speci- 
fically devised  to  the  same  trustees  for  other  uses ;  and  he 
bequeathed  to  them  and  to  the  lessor  of  the  plaintiff  divers  sums 
of  money  on  certain  trusts  therein  mentioned,  and  appointed  them 
and  the  lessor  of  the  plaintiff  executors  of  his  will,  and  gave  them 
legacies  of  lOOZ.  each  for  their  trouble. 

On  the  20th  day  of  February,  1888,  the  testator  made  a  codicil 
to  his  said  will,  executed  and  attested  as  was  then  by  law  required, 
which  was  in  the  words  following : 

"  This  is  a  codicil  to  the  last  will  and  testament  of  me,  John 
Neal,  of  &c.,  and  which  I  desire  may  be  annexed  thereto  and  taken 
as  part  thereof.  Whereas,  by  my  last  will  and  testament  in  writing, 
bearing  date  the  20th  February,  1887, 1  have  given  and  devised  all 
my  messuages,  lands,  tenements,  and  hereditaments,  situate  and 
being  in  the  parish  of  Great  Bowden,  in  the  county  of  Leicester,  to 
James  Burgess  and  John  Walker,  their  heirs  and  assigns,  upon 
certain  trusts  therein  expressed  and  contained.  (The  codicil  pro- 
ceeded to  recite  in  the  same  manner  all  the  other  devises  and 
bequests  to  the  trustees  contained  in  the  will.)  And  whereas,  since 
the  date  and  execution  of  my  said  will,  I  have  determined  to 
appoint  John  Carmichael,  of  Grimsthorpe  Park,  in  the  county  of 
[  *593  ]  Lincoln,  grazier  and  cattle-dealer,  '''a  trustee  and  executor  for  the 
purposes  in  my  said  recited  will  mentioned,  in  addition  to  the  said 
John  Walker,  James  York,  and  James  Burgess.  Now,  therefore,  I 
do  hereby  give  and  devise  all  and  singular  my  messuages,  lands, 
tenements,  and  hereditaments,  situate  at  Great  Bowden,  Lodding- 
ton,  Belton,  and  Lingfield  Forest,  aforesaid,  and  described  and 
devised  in  and  by  my  said  recited  will,  and  also  the  several  sums 
of  money  also  therein  expressly  mentioned,  unto  the  said  John 
Carmichael,  his  heirs,  executors,  administrators,  and  assigns,  to 
hold  the  same  messuages,  &c.,  &c.,  to  the  use  of  the  said  John 
Carmichael,  his  heirs,  executors,  administrators,  and  assigns,  upon 
the  trusts,  and  for  the  intents  and  purposes,  and  subject  to  the 
powers  and  declarations,  in  and  by  my  said  recited  will  expressed 
and  contained  concerning  my  real  and  personal  estate  respectively 


Walkeb. 
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devised  and  bequeathed  upon  the  trusts  therein  mentioned  and       Dosd. 
declared ;  and  I  nominate  and  appoint  the  said  John  Carmichael  <•. 

to  be  one  of  the  executors  of  my  said  will ;  and  I  direct  and  declare 
that  my  said  will  shall  be  read  and  construed  in  the  same  manner, 
and  shall  have  the  same  operation  and  effect  in  all  respects,  as  if 
the  said  John  Carmichael  had  been  named  and  appointed  a  trustee 
and  executor  thereof  together  with,  and  in  addition  to,  the  said  John 
Walker,  James  York,  and  James  Burgess,  and  as  if  the  said  John 
Carmichael  had  been  in  each  and  every  instance  throughout  my 
said  will  added  to  the  names  of  the  said  John  Walker,  James  Tork, 
and  James  Burgess ;  and  it  is  also  my  intention,  and  I  give  and 
bequeath  to  the  said  John  Carmichael,  so  that  he  may  receive  the 
same  pecuniary  legacy  of  lOOZ.  sterling,  for  his  trouble  in  the 
execution  of  the  trusts  of  my  said  will,  as  the  said  executors 
therein  named;  and  in  all  other  respects,  I  ratify  and  confirm 
my  said  will.    Witness  "  &c. 

This  codicil  was  attested  by  three  witnesses. 

The  said  John  Neal  died  in  January,  1842,  without  having 
revoked  or  altered  his  said  will  and  codicil,  or  either  ''^of  them,  and      [  *594  ] 
the  same  were  shortly  afterwards  duly  proved  by  the  said  executors 
in  the  Prerogative  Court. 

Setween  the  time  of  the  making  of  the  said  codicil  and  the  time 
of  the  death  of  the  testator,  he  contracted  for,  and  acquired  for  the 
first  time,  by  conveyance  for  a  money  consideration,  two  other 
estates  in  the  parish  of  Great  Bowden  aforesaid,  one  of  them 
consisting  of  a  messuage,  with  yard,  garden,  orchard,  out- 
buildings, and  appurtenances  thereto  belonging,  occupying  a  site 
of  la.  Sr.  24  p.,  and  several  closes  or  pieces  of  land  adjoining 
containing  51  a.  1  r.  27  p.,  and  the  other  consisting  of  a  close 
containing  50  acres  or  thereabouts.  The  said  after-purchased 
estates  were,  by  indentures  of  lease  and  release,  bearing  date 
respectively  in  the  months  of  April  and  June,  1840,  conveyed  and 
assured  to  the  use  of  the  said  testator  for  his  life,  with  remainder 
to  the  use  of  a  trustee  during  his  life,  with  remainder  to  the  use  of 
himself,  the  said  testator,  and  his  appointees,  heirs,  and  assigns, 
so  as  to  vest  the  fee-simple  and  immediate  legal  estate  therein  in 
the  said  testator,  his  appointees,  heirs  and  assigns.  The  said 
testator  died  so  seised  in  fee-simple  and  well  entitled  to  the 
immediate  legal  estate  of  and  in  the  said  after-purchased  estates, 
which  are  the  premises  sought  to  be  recovered  in  this  ejectment. 

The  said  testator  died  without  issue,  leaving  Jane  Walker,  one 
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DOS  d.       of  his  sisters,  and  Mary  Elizabeth  Tongae,  the  only  child  of  his 

^^*^        nephew    William    Neal    Tongue,   his    co-heiresses-at-law,   him 

Walkkb.     Borviving,  and  leaving  also  the  said  James  Burgess,  John  Walker, 

John  Garmichael,  and  James  Tork  (the  lessor  of  the  plaintifi)  him 

surviving,  and  who  are  still  living.    The  said  Jane  Walker  and 

Mary  Elizabeth  Tongue  are  the  defendants  in  this  action. 

The  lessor  of  the  plaintiff  claims  title  to  the  said  premises  as 
devisee  thereof  for  life  under  the  said  will  and  codicil,  alleging  that 
they  passed  to  him  by  the  said  devise  contained  in  the  said  will  of 
the  testator's  messuages,  farms,  lands,  &c.  in  the  parish  of  Great 
[  *596  ]  Bowden.  The  ^defendants  claim  title  to  the  said  premises  as 
co-heiresses  of  the  said  testator,  alleging  that,  as  to  the  said 
premises,  he  died  intestate,  and  that  the  said  premises  descended 
to  them  as  such  co-heiresses. 
The  case  was  argued  in  Hilary  Term  (Jan.  17  and  24)  by 

KeUy,  for  the  lessor  of  the  plaintiff : 

The  question  in  this  case  is,  whether  the  testator's  will  was 
sufficiently  re-published  by  the  codicil,  so  as  to  pass  estates 
purchased  after  the  date  of  the  will  and  of  the  codicil :  the  will 
having  been  made  before,  the  codicil  after,  the  stat.  1  YicL  c.  26, 
came  into  operation.  The  24th  section  of  that  statute  enaets, 
"  that  every  will  shall  be  construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will." 
Then  the  84th  section  enacts,  "  that  this  Act  shall  not  extend  to 
any  will  made  before  the  1st  day  of  January,  1838,  and  that  every 
will  re-executed  or  re-published,  or  revived  by  any  codicil,  shall  for 
the  purposes  of  this  Act  be  deemed  to  have  been  made  at  the  time 
at  which  the  same  shall  be  so  re-executed,  re-published,  or  revived." 
It  is  submitted,  that  this  will  was  re-published  and  revived  by  the 
codicil,  within  the  meaning  of  the  statute.  The  word  **  re-publish  *' 
or  "  revive  "  is  not  indeed  used,  but  the  testator  ratifies  and 
confirms  the  will,  which  is  equivalent.  If  so,  the  case  is  the  same 
as  if  the  will  had  been  made  on  the  day  on  which  the  codicil  bears 
date ;  and  then,  by  s.  24,  it  speaks  from  the  time  of  the  testator's 
death,  and  so  passes  the  after-purchased  estates,  unless  it  can  be 
said  that  a  contrary  intention  appears  from  the  will. 

(LoBD  Abinobb,  G.  B.  :  And  to  try  that,  suppose  the  property  had 
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been  acquired  between  the  date  of  the  will  and  of  the  codicil ;  can       doe  d. 

it  be  doubted  that  it  would  have  passed  ?)  ^^^ 

Walkbb. 

The  words  on  which  the  defendants'  argument  is  to  be  founded  are, 
no  doubt,  the  words  "  which  I  am  *seised  of  or  entitled  to  in  [  *696  ] 
possession/'  &g.  :  it  will  be  said  that  they  manifest  an  intention  to 
confine  the  devise  to  the  estates  of  which  the  testator  was  then 
actually  the  owner.  If  so,  the  same  interpretation  must  be  applied 
in  every  case,  except  where  the  testator  expressly  uses  future  words. 
**  All  my  lands  "  equally  mean  "  all  the  lands  of  which  lam  seised.*' 
The  will  is  to  be  read  as  if  it  had  been  made  immediately  before  his 
death ;  if  so,  these  words  mean,  all  the  lands  of  which  the  testator 
was  then  seised.  It  will,  however,  perhaps,  be  said  also  that  the 
codicil  does  not  revive  the  will :  that  by  the  devise  in  the  codicil  of 
''  all  my  messuages  &c.  situate  at  Great  Bowden  &c.,  and  described 
in  and  devised  by  my  said  will,"  the  testator  meant  the  lands  so 
described,  and  no  other.  But  the  word  ''  described  "  cannot  apply 
to  the  devise  to  the  lessor  of  the  plaintiff,  which  is  a  mere  general 
devise  of  all  the  testator's  lands  in  Great  Bowden ;  but  it  may  be 
applied  to  the  other  devises,  in  which  certain  lands  are  specifically 
mentioned.  It  is  plain  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  part  of  his  property.  Yamold  v.  WaUis  (i)  is  an 
authority  for  the  plaintiff.  Again,  it  may  be  argued,  that  the 
appointment  of  a  new  trustee  was  the  sole  purpose  of  the 
republication  by  the  codicil,  and  that  it  extends  no  further.  But 
the  codicil  contains  a  recital  of  all  the  devises  in  the  will ;  and  it  is 
declared,  in  the  commencement,  that  it  is  to  be  taken  as  part  of  the 
will,  and,  in  the  conclusion,  that  the  will  is  in  all  other  respects 
ratified  and  confirmed. 

ErUy  contra : 

The  rule  of  law  formerly  laid  down  as  to  the  operation  of  a  codicil 
on  property  purchased  between  the  date  of  the  will  and  the  codicil, 
is  applicable  here.  The  codicil  operates  as  a  republication  of  the 
will ;  but  whether  the  after-purchased  property  passes  or  not, 
depends  on  the  terms  of  the  instrument.  Here,  no  doubt,  *the  [  *697  ] 
codicil  is  to  be  construed  as  a  republication  of  the  will  at  the  period 
of  the  testator's  death,  and  as  passing  the  property  in  question, 
unless  a  contrary  intention  appears.  On  this  point  it  is  to  be 
observed,  in  the  first  place,  that  the  words  of  the  codicil  are 

(1)  4  Y.  &  C.  160. 
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Dob  d.       expressly  limited  to  the  lands  described  in  and  devised  by  the  will. 

York  t^  f  ^ 

r.  Its  object  is  merely  to  cause  the  lands  mentioned  in  the  will  to  pass 

Walker.     ^  Carmichael  jointly  with  the  other  trustees ;  and  it  is  submitted 

that  it  has  that  effect  and  no  other.     The  will  is  revived  only  to 

the  extent  to  which  the  codicil  was  intended  to  operate ;  viz.  for 

the  defined  and  limited  purpose  of  reading  the  will  as  if  Carmichael's 

name  had  been  originally  introduced  into  it  as  a  trustee.    It  is  no 

republication  for  the  purpose  of  the  24th  section  of  the  new 

statute. 

(LoBD  AfiiNOEB,  G.  B. :  Is  it  not  the  same  thing  as  if  the  testator 
had  re-inserted  in  the  codicil  all  the  words  of  the  will  ?) 

The  restriction  put  upon  that  rule  of  interpretation,  in  the  case  of 
The  Countess  of  Strathmorey.  Bowes  (i),  where  the  codicil  is  executed 
for  a  limited  purpose,  is  applicable  here.  There  the  testator,  by  his 
will,  devised  all  his  freehold  and  copyhold  estates  in  trust  for  certain 
purposes,  and  afterwards  purchased  other  lands,  and  then  made  a 
codicil,  whereby,  after  reciting  that  he  heid  devised  all  his  freehold 
and  copyhold  estates  to  the  trustees  named,  he  revoked  the  same 
so  far  as  related  to  two  of  those  trustees,  and  devised  his  said  lands 
&c.  to  the  other  trustees  upon  the  same  trusts,  and  concluded  witii 
declaring  the  codicil  to  be  part  of  his  will.  It  was  held,  that  sneh 
a  republication  of  the  will  did  not  operate  to  pass  the  after-purchased 
lands. 

(Lord  Abinoeb,  G.  B.  :  Here  the  testator  says,  that  in  all  other 
respects  he  ratifies  and  confirms  the  will.) 

But  the  purpose  of  the  codicil  is  merely  the  limited  one  of  so 
reading  the  will  as  if  the  name  of  the  new  trustee  had  originally 
been  contained  in  it.  In  Hughes  v.  Turner  (2),  also,  the  purpose  of 
[  *^9S  ]  the  codicil  being  merely  *to  replace  a  deceased  trustee,  the  corpui 
of  the  devise  was  held  not  to  be  altered.  Moneypenny  v.  Bristow{z) 
is  an  authority  to  the  same  effect.  In  Doe  d.  Ryall  v.  Bell  {4),  a 
devise  of  ''all  my  copyhold  estates  situate  in  H.,  and  which  I 
became  entitled  to  on  the  decease  of  my  father,"  was  held  not 
to  pass  copyhold  estates  which  the  devisor's  father  had  surrendered 
to  him  in  his  lifetime,  though  the  father  retained  possession  of  them 

(1)  7  T.  E.  482;    8.  C.  in  error,  (2)  41  E.  E.  171  (3  My.  &K.  666V 

Bowe»  y.  Bowes,  1  E.  E.  76  (2  Bos.  &  (3)  34  E.  E.  30  (2  Euss.  &  My.  117\ 

P.  500).  (4)  8  T.  E.  579. 


VOL.  LXvii.]    1844.    EX.     12  MEE.  &  W.  598—599.  433 

till  his  death,  which  was  before  the  date  of  the  will ;  there  being       Dos  d. 
no  other  copyholds  of  the  devisor  answering  the  description  in  the  «. 

will.  Ashley  v.  Waugh  (i)  is  strongly  in  point.  There,  the  testator.  Walker. 
having  made  a  general  devise  of  his  real  estates  by  a  will  made  in 
1829  by  a  codicil  made  in  1888,  substituted  another  trustee  thereof 
in  the  place  of  one  of  those  named  in  the  will ;  and  it  was  held  by 
Lord  Chancellor  Gottenham,  that  the  codicil  was  not  such  a  repub- 
lication as  to  pass  after-purchased  property.  In  Smith  v.  Dearmer  (2), 
the  testator,  by  his  will,  specifically  devised  an  estate  to  his  wife, 
and  also  (after  certain  bequests)  devised  to  her  all  other  his  real 
estates  not  thereinbefore  otherwise  disposed  of.  By  a  codicil,  after 
reciting  the  devises  to  his  wife,  the  testator,  in  case  she  should  die 
before  him,  devised  all  his  said  estates  to  trustees  on  certain  trusts. 
It  was  held,  that  the  will  was  not  re-published  by  the  codicil,  so  as 
to  pass  estates  purchased  between  the  dates  of  the  will  and  the 
codicil.  In  all  these  cases,  the  purpose  of  the  republication  being 
a  limited  one,  its  effect  was  equally  limited.  In  Yamold  v.  WalUs^ 
there  were  no  restrictive  words  at  all. 

KeUy^  in  reply : 

This  will  contains  no  residuary  clause,  so  that,  no  doubt,  the 
estates  specifically  devised  were  all  the  testator  then  possessed.  The 
words  "  described  in  and  devised  by,"  in  the  codicil,  are  to  be  con- 
strued reddendo  singula  singulis ;  part  of  the  estates  are  described 
by  name  *in  the  will.  The  general  words  at  the  end  of  the  codicil  [  *699  ] 
are,  of  themselves,  sufficient  to  make  it  a  republication  of  the  will 
for  all  purposes.  All  the  cases  cited  on  the  other  side  differed  from 
the  present  in  two  material  respects.  In  all  of  them  there  was  an 
express  reference  to  the  particular  lands  mentioned  in  the  will ;  and 
in  none  of  them  were  there  general  words  of  confirmation  and 
republication.  In  The  Countess  of  Strathvuyre  v.  Bowes,  Lord 
EsNYON  expressed  a  clear  opinion,  that  a  codicil  confirming  the 
will  generally  would  pass  after-acquired  property.  The  effect  is, 
that  the  testator  then  makes  a  new  will,  in  the  same  terms  as  the 
original  one,  with  the  exception  of  the  single  alteration  introduced 
by  the  codicil,  which  new  will,  before  the  recent  statute,  would  have 
passed  property  acquired  after  the  date  of  the  will  and  before  that 
of  the  codicil,  and  now,  by  the  operation  of  the  statute,  will  pass 
property  acquired  at  any  time  before  the  death.  Unless  the  opera- 
tion of  the  codicil  be  restrained  by  clear  words,  such  ought  to  be  its 

(1)  4  Jur.  072.  (2)  3  Y.  &  J.  278. 
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Doe  d.       construction.    The  object  of  the  devise  only  is  changed ;  in  all  other 
V.  respects  the  testator  declares  his  intention  that  the  words  of  his  will 

Walmb.     gjjg^jj  g^j^nj^  anj  makes  them  part  of  a  new  will,  transferred  by  the 
republication  to  the  date  of  the  codicil. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pabee,  B.  : 

The  question  in  this  case  arises  upon  a  special  verdict,  and  was 
argued  before  my  Lord  Abinger,  Barons  Alderson,  Gurney,  and 
myself,  during  the  last  Term.  The  only  material  facts  to  be  con- 
sidered are  these:  Mr.  John  Neal,  on  the  20th  February,  1887, 
being  then  seised  of  lands  in  Great  Bowden,  in  the  county  of 
Leicester,  made  his  will,  duly  executed,  and  devised,  inter  aUa^ 
all  the  lands  of  which  he  was  seised  in  possession  or  reversion,  in 
Great  Bowden,  to  two  trustees,  and  their  heirs,  to  the  use  of  the 
[  ^600  ]  lessor  of  the  plaintiff  for  life,  with  divers  ^remainders  over.  Many 
other  lands  were  devised  to  the  same  trustees  for  other  uses,  and 
pecuniary  legacies  given  to  them.  Afterwards,  on  the  2l8t  of  July, 
1888,  which  was  after  the  New  Will  Act  came  into  operation,  Mr. 
Neal  made  a  codicil,  duly  attested,  referring  to  his  will,  and  appoint- 
ing Mr.  John  Garmichael  an  additional  trustee  and  executor.  The 
testator  died  in  1842,  having,  after  the  execution  of  the  codicil, 
purchased,  and  had  conveyed  to  himself  in  fee,  two  other  estates  in 
Great  Bowden,  of  which  he  died  seised  in  fee-simple.  The  lessor 
of  the  plaintiff  claims  an  estate  for  life  in  these  estates,  as  having 
passed  to  him  by  the  will,  as  re-published  by  the  codicil.  The  defen- 
dants, who  are  the  heirs-at-law,  contend  that  they  did  not  so  pass, 
and  that  is  the  only  question  in  the  cause. 

It  cannot  be  disputed,  that  the  codicil,  being  duly  executed, 
operated  as  a  republication  of  the  will ;  it  is  also  clear  that  the 
will,  so  re-published  by  the  codicil,  and  altered  by  it,  together  with 
that  codicil,  constituted  a  new  will  of  the  date  of  the  codicil,  and 
such  new  will,  having  been  so  executed  since  the  New  Will  Act  (i) 
came  into  operation,  must,  by  sect.  24  of  that  Act,  be  construed, 
''  with  reference  to  the  real  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  should  appear 
by  the  will." 

(1)  1  Vict.  c.  26. 
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The  question,  therefore,  becomes  one  of  construction,  and  is  Dosd. 
simply  this,  whether  the  will  and  codicil  together  pass  only  such  ^^*^ 
estates  in  Great  Bowden  as  were  devised  by  the  will;  or  such  Walker. 
estates  in  that  place  as  the  testator  had  at  the  time  of  his 
death.  To  decide  this  question,  it  becomes  necessary  to  consider 
the  whole  of  the  codicil.  It  is  as  follows:  (His  Lordship  stated  the 
substance  of  it.)  If  the  codicil  had  contained  nothing  but  the 
devise  of  all  his  lands  in  Great  Bowden,  &c.,  ''  and  described  in 
and  devised  *by  the  recited  will,"  to  Carmichael  as  an  additional  [  *60i  ] 
trustee,  we  should  have  probably  thought  that  the  case  fell  within 
the  authority  of  Botves  v.  Bowes  (i),  Htighes  v.  Turner  (2),  Money- 
penny  v.  Brisimv  (3),  and  Ashley  v.  Waugh,  cor.  Lord  Cottbnham,  and 
concluded  that  the  testator  meant  only  to  pass  the  same  property  to 
the  three  trustees  which  he  had  before  given  to  the  two ;  and,  con- 
sequently, that  the  after-acquired  estates  would  descend  to  the 
defendants  as  heirs-at-law.  But  the  codicil  does  not  stop  there. 
The  testator  goes  on  to  direct  and  declare  that  his  will  shall  be  read 
and  construed  in  the  same  manner,  and  shall  have  the  same  opera- 
tion and  effect  in  all  respects,  as  if  Carmichael  had  been  named  and 
appointed  a  trustee,  together  with,  and  in  addition  to,  the  two  other 
trustees,  throughout  his  will ;  and  he  gives  to  Carmichael  the  same 
legacy  of  lOOZ.  that  he  had  given  to  his  other  trustees,  and  "  in  all 
other  respects  he  ratifies  and  confirms  his  said  will."  The  question 
in  the  case  turns  upon  the  meaning  of  these  last  words,  which  did 
not  occur  in  any  of  the  cases  which  are  above  cited. 

It  appears  to  us,  that  the  true  construction  of  those  words,  follow- 
ing immediately  after  the  directions  he  has  given  for  altering  his 
last  will,  by  introducing  the  name  of  Carmichael,  is,  that  the  testator 
thereby  ratifies  and  confirms  his  will  in  all  other  respects  than  those 
in  which  he  had  altered  it  by  the  previous  provisions  in  this  codicil ; 
and,  consequently,  that  he  may  be  considered  as  having  made  a 
new  will,  of  the  date  of  the  codicil,  exactly  the  same  as  the  old 
will,  with  the  alterations  contained  in  the  codicil.  Such  a  will 
would  contain  a  devise  of  all  the  lands  of  which  he  was  seised  or 
possessed  in  Great  Bowden  to  the  three  trustees  instead  of  the  two, 
to  the  use  of  James  York,  the  lessor  of  the  plaintiff,  for  life ;  and 
then,  this  will  *being  construed  as  speaking,  with  respect  to  the  [  '602  ] 
lands  in  Great  Bowden,  as  if  it  were  executed  immediately  before 
the  testator's  death,  would  pass  the  property  purchased  after  the 

(1)  IIL  B.  76  (7  T.  E.  482 ;  2  Bos.  (2)  41  E.  E.  171  (3  My.  &  K.  666). 

&  P.  500).  (3)  34  E.  E.  30  (2  Euss.  &  My.  117). 
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Dos  d.       codicil,  and  give  to  the  lessor  of  the  plaintiff  an  estate  for  life ;  and 
^f ^        for  these  reasons,  we  are  of  opinion  that  our  judgment  most  be  for 
WALksR,     the  plaintiff. 

Judgment  for  the  plaintiff. 


1844.  HILL  AND  Others  v.   SMITH. 

Feb^l7.  (12  Meeson  &  Wehby,  618—632  ;  S.  C.  13  L.  J.  Exr243;  8  Jur.  149.) 

Exeh,  of  A.  paid  to  a  Banking  Company  a  sum  of  money,  for  the  specific  puip(^ 

Pleoi.  Qf  providing  for  a  bill  of  exchange  for  that  amount,  drawn  by  A.  upon  the 

[  618  ]  Company's  London  bankers.    A.  was  at  that  time  indebted  in  a  laiger 

amount  to  the  Company,  who,  instead  of  applying  the  money  according  to 
his  instructions,  placed  it  to  the  ci*edit  of  his  account  with  them.  The  IbU 
was  refused  acceptance,  and  while  it  remained  unpaid  in  the  hands  of  the 
holder,  A.  became  bankrupt:  Held,  that  his  assignees  were  entitled  to 
recover  from  the  Company,  in  a  special  action  of  assumpsit,  the  whole 
amount  of  the  bill  ( 1 ). 

Assumpsit  by  the  plaintiffs,  as  assignees  of  Messrs.  Enapton  and 
M'Eay,  bankrupts,  against  the  defendant,  as  one  of  the  public 
registered  ofiicers  of  the  Leeds  and  West  Biding  Banking  Company. 
The  first  coant  of  the  declaration  stated,  that  before  the  making  of 
[  *6i9  ]  the  promise,  &c.,  *and  before  the  bankruptcy,  to  wit,  on  the  4th  of 
February,  1848,  the  said  James  Enapton  and  William  M'Eay  carried 
on  trade  or  business  under  the  style  or  firm  of  James  Enapton 
&  Co.,  and  were  customers  of  and  dealt  and  kept  an  account  with 
the  said  co-partnership,  in  the  way  of  their  trade  and  business  as 
bankers;  and  the  said  co-partnership  then  employed  Messrs. 
Williams,  Deacon,  &  Co.  to  be,  and  they  then  were,  the  London 
agents  and  correspondents  of  the  said  banking  co-partnership ;  that 
before  making  the  said  promise,  the  said  James  Enapton  and 
William  M'Eay  had  accepted  a  certain  bill  of  exchange  drawn  by 
one  George  Ogden  upon  them,  for  5il.  IBs.  6c£.,  and  had,  by  their 
acceptance,  made  the  same  payable  in  London,  at  Messrs.  Williams, 
Deacon,  &  Co.,  and  had  delivered  the  same,  so  accepted,  to  the  said 
George  Ogden,  and  the  said  bill,  at  the  time  of  making  the  said 
promise,  was  shortly  about  to  become  due  and  payable ;  and  before 
&c.,  the  said  James  Enapton  and  W^illiam  M'Eay  had  made  and 
drawn  two  other  bills  of  exchange,  and  had  directed  the  same  to 
Messrs.  Williams,  Deacon,  &  Co.,  (describing  them — one  being  for 
100/.,  payable  two  months  after  date  to  Messrs.  Naylor  and^Garside, 
and  the  other  for  2852.  10«.,  payable  at  the  same  date  to  Messrs. 

(1)  See  A8hd<mn  v.  IngamtlU  (1880)  5  Ex.  Div.  280,  50  L.  J.  Q.  B.  109,  43 
L.  T.  424.— J.  G.  P. 
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James  Wade,  Son,  &  Co.),  and  delivered  the  said  two  last-mentioned  Hill 
bills  respectively  to  the  said  parties  to  whom  the  same  were  made  smith. 
payable  as  aforesaid;  of  all  which  the  said  Banking  Company, 
before  and  at  the  making  of  the  said  promise,  had  notice;  and 
thereupon,  and  before  the  said  James  Enapton  and  William  M'Eay 
became  bankrupt,  to  wit,  on  the  4th  February,  1848,  in  considera- 
tion of  the  premises,  and  that  the  said  James  Enapton  and  William 
M'Eay,  at  the  request  of  the  said  Banking  Company,  had  then  paid 
to  the  said  Banking  Company,  and  the  said  Banking  Company  had 
then  accepted  and  received  from  the  said  James  Enapton  and 
William  *M'Eay,  a  sum  of  440!.,  for  the  purpose  and  to  the  intent  [  *620  ] 
that  the  said  Banking  Company  would  advise  and  cause  the  said 
Messrs.  Williams,  Deacon,  &  Go.  to  pay  and  retire,  when  due  and 
payable,  the  said  bill  of  exchange  so  accepted,  payable  at  Messrs. 
Williams,  Deacon,  &  Co.'s,  as  aforesaid,  and  to  accept,  on  present- 
ment thereof,  the  said  two  other  bills  so  directed  to  the  said  Messrs. 
Williams,  Deacon,  &  Co. ;  and  then  had  also,  at  the  like  request, 
promised  the  said  Banking  Company  to  pay  them  their  commission 
and  reward  for  such  advising  and  causing  to  pay  and  retire  and 
accept  as  aforesaid ;  the  said  Banking  Company  promised  the  said 
James  Enapton  and  William  M'Eay,  that  they  the  said  Banking 
Company  would  advise  and  cause  the  said  Messrs.  Williams,  Deacon, 
&  Co.  to  pay  and  retire,  when  due  and  payable,  the  said  bill  of 
exchange  so  accepted,  payable  at  Messrs.  Williams,  Deacon,  &  Co.'s, 
as  aforesaid,  and  to  so  accept,  on  presentment  thereof,  the  said  two 
other  bills  so  directed  to  the  said  Messrs.  Williams,  Deacon,  &  Co., 
as  aforesaid.  Breach,  that  although  the  said  bills  became  due 
before  the  commencement  of  this  suit,  and  the  said  first-mentioned 
bill  was  presented  for  payment,  and  the  other  bills  for  acceptance, 
at  Messrs.  Williams,  Deacon  &  Co.'s,  before  the  bankruptcy,  yet  the 
said  Banking  Company  did  not  nor  would  advise  or  cause  the  said 
Messrs.  Williams,  Deacon  &  Co.  to  pay  and  retire,  when  due  and 
payable,  the  said  bill  of  exchange  so  accepted,  payable  at  Messrs. 
Williams,  Deacon,  &  Co.'s,  as  aforesaid,  or  to  accept,  on  presentment 
thereof,  the  said  two  other  bills  so  directed  to  the  said  Messrs. 
Williams,  Deacon,  &  Co.,  as  aforesaid ;  by  means  and  in  consequence 
whereof,  the  said  first-mentioned  bill  was  not  paid,  and  was  dis- 
honoured when  presented  for  payment;  and  the  said  two  other 
bills  were  also  refused  acceptance,  and  were  dishonoured  when 
presented  for  acceptance ;  and  the  said  James  Enapton  and  William 
M'Eay  were  forced  w4  ^obliged  to  pay  and  did  pay  the  several      [  *02i  ] 


488  1844.     EX.     12  MEE.  &  W.  621—622.  |b.r. 

Hill        Bums  of  money  in  the  said  several  bills  of  exchange  mentioned, 
BiiiTH.       ^^^  were  damnified  in  the  way  of  their  trade  and  business  to  a  large 
amount,  &c. 

The  declaration  contained  also  counts  for  money  had  and  received 
by  the  Banking  Company  to  the  use  of  the  bankrupts  before  the 
bankruptcy,  and  on  an  account  stated  with  them  before  the  bank- 
ruptcy ;  and  for  money  had  and  received  to  the  use  of,  and  on  an 
account  stated  with,  the  plaintiffs  as  assignees. 

The  defendant  pleaded,  first,  that  the  Banking  (Company  did  not 
promise,  &c.;  secondly,  to  the  second  and  third  counts  of  the 
declaration,  a  set-off  for  moneys  due  from  the  bankrupts,  before  the 
issuing  of  the  fiat,  to  the  Banking  Company,  for  money  lent,  money 
paid,  money  had  and  received,  and  on  an  account  stated ;  with  an 
averment  that  the  Company,  when  they  so  gave  credit  to  the  bank- 
rupts, had  no  notice  of  a  prior  act  of  bankruptcy :  to  which  there 
was  a  replication  of  not  indebted. 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  it  was  admitted  that  the  sums  mentioned  in  the 
declaration,  amounting  together  to  440Z.,  were  paid  by  the  bank- 
rupts before  their  bankruptcy,  in  February,  1848,  to  the  Banking 
Company,  for  the  specific  purpose  of  meeting  therewith  the  bank- 
rupts' acceptance  for  54Z.  15«.  6d.,  payable  at  Williams,  Deacon, 
<fe  Co.'s,  the  London  bankers  of  the  Company,  and  providing  for 
two  other  bills  drawn  by  the  bankrupts  on  Williams,  Deacon,  &  Co., 
in  favour  of  the  respective  parties  mentioned  in  the  declaration,  the 
amount  of  which  together  was  8852.  10s.  The  bankrupts  were  at 
that  time  indebted  to  the  Banking  Company  in  a  larger  amount  than 
440Z.,  and  the  Company,  instead  of  applying  the  money  according  to 
the  instructions  of  the  bankrupts,  placed  it  to  the  credit  of  their 
banking  account.  The  consequence  was,  that  the  acceptance  for 
[  *622  ]  54Z.  158.  6d.,  which  had  been  given  in  payment  of  *rent  due  from 
the  bankrupts,  was  dishonoured  when  due,  and  the  amount  thereof 
was  levied  by  distress  on  the  bankrupts'  goods :  the  other  two  bills 
were  also  refused  acceptance,  and  remained  unpaid  in  the  hands  of 
the  holders  until  the  bankruptcy.  Of  these  facts,  the  learned  Judge 
was  of  opinion  that  the  plaintiffs  were  clearly  entitled  to  recover 
the  54Z.  15«.  6(7.,  as  the  bankrupts'  estate  was  undoubtedly  damni- 
fied to  that  extent ;  but  he  was  disposed  to  think  that  they  were  not 
entitled  to  recover,  in  respect  of  the  other  bills,  more  than  nominal 
damages ;  because,  supposing  the  ultimate  loss  to  the  bankrupt's 
estate  to  be  the  proper  measure  of  damages,  the  non-payment 
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of  those  bills  produced  no  loss,  for  the  only  consequence  was,  that        Hill 
the  holders  of  the  bills  thereby  became  entitled  to  prove  for  the       smith. 
amount   under  the  fiat,  instead  of  the  Banking  Company.     His 
Lordship,  therefore,  directed  a  verdict  for  542.  15«.  6^.,  giving 
the  plaintiffs  leave  to  increase  the  damages  to  440Z.,  if  the  Court 
ahoald  be  of  opinion  that  they  were  entitled  to  recover  the  whole. 

Kelly,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly ;  con- 
tending that  the  assignees  were  entitled  to  recover,  for  the  breach 
of  contract  complained  of,  the  same  amount  which  the  bankrupts 
would  have  been  entitled  to  recover,  if  they  had  sued  before  the 
bankruptcy.    Against  this  rule 

Baines  and  Ellis  showed  cause  :  Feh.  5. 

It  is  not  denied  that  an  action  is  maintainable  by  the  assignees 
of  a  bankrupt  for  unliquidated  damages,  accrued  before  the  bank- 
ruptcy, for  non-performance  of  a  contract  made  with  the  bankrupt : 
Wright  v.  Fairfield  (i) ;  Thorpe  v.  Thorpe  (2) :  and  it  may  also  be 
conceded,  that  the  plaintiffs  are  entitled,  as  to  the  two  bills  in 
question,  to  a  verdict  for  nominal  damages  for  the  breach  of  duty, 
according  to  the  doctrine  laid  *down  in  Marzetti  v.  Williams  (a),  and  [  '623  ] 
that  class  of  cases ;  although  there  might  perhaps  be  some  question 
whether  that  doctrine  be  applicable  to  assignees  of  a  bankrupt. 
But  the  measure  of  damages  recoverable  by  the  assignees  is  the 
injury  which  the  bankrupt's  estate  in  their  hands  has  sustained  by 
the  non-performance  of  the  contract:  it  is  that  of  which  they 
complain,  and  unless  they  prove  an  actual  damnification  of  the 
estate,  they  are  entitled  to  no  more  than  nominal  damages.  No 
such  injury  is  shown  in  this  case :  the  estate  now  in  the  hands  of 
the  assignees  is  just  the  same  in  amount  as  it  would  have  been 
if  the  Banking  Company  had  performed  their  contract  and  paid  over 
the  money,  the  only  difference  being  that  the  two  bills  have  been 
proved  against  the  estate  by  other  parties,  instead  of  by  the  Company, 
the  amount  proved  being  precisely  the  same.  It  would  be  different, 
if  the  assignees  could  disaffirm  the  contract,  and  put  the  money  to 
a  different  use ;  but  by  bringing  this  action  they  affirm  the  con- 
tract ;  and  the  question  is,  what  have  the  assignees,  as  trustees  for 
the  whole  body  of  creditors,  lost  by  the  breach  of  it  ?  It  will  be 
argued  that  the  assignees  are  entitled  to  recover  just  as  much  as 

(1)  2  B.  &  Ad.  727.  (3)  35  B.  R  329  {I  B.  &  Ad.  4U). 

(2)  3  B.  *  Ad.  580^ 


440  1844.     EX.     12  MEE.  &  W.  623—624.  [r.b. 


Hill  the  bankrupts  would  have  had  a  right  to  recover  if  they  had 
Smith.  remained  solvent :  but  that  the  proposition  cannot  be  supported. 
The  Bankrupt  Acts  do  not  give  the  assignees,  eo  nomine^  a  right  to 
bring  all  such  actions  as  the  bankrupt  might  have  brought ;  that  is 
only  a  right  engrafted  by  the  Courts  upon  the  words  which  give 
them  the  estate  and  effects  of  the  bankrupt.  The  case  of  Hancock 
V.  Caffyn  (i)  shows  what  is  the  ground  on  which  the  assignees* 
right  of  action  is  established.  There  the  defendant,  a  lessee  for  a 
term  of  years,  had  underlet  the  premises  to  one  Nicholles,  and 
received  rent  from  him ;  but  neglecting  to  pay  the  rent  due  to  the 
superior  landlord,  the  latter  distrained  on  NichoUes,  who  snbee- 
[  *624  ]  quently  became  ^bankrupt ;  and  it  was  held,  that  the  damage 
incurred  by  this  distress  was  an  injury  for  which  his  assignees 
might  sue.  Th^dal,  Gh.  J.,  says :  ''  The  third  objection  is,  that, 
at  all  events,  no  such  right  of  action  as  this  passes  to  an  assignee 
under  the  bankrupt  law.  Undoubtedly,  there  is  a  large  class  of 
actions  in  which,  though  an  action  lies  for  the  bankrupt,  the  right 
does  not  pass  to  his  assignees,  as  for  injury  to  person  or  reputation ; 
but  we  should  not  give  due  effect  to  the  statute,  if  we  were  to  hold, 
that  a  right  did  not  pass  arising  out  of  an  injury  which  has  lessened 
the  amount  of  the  fund  belonging  to  the  creditors."  The  ground 
of  that  decision,  therefore,  was,  that  the  distress  was  an  injury  to 
the  estate,  by  lessening  the  amount  of  the  fund  belonging  to  the 
creditors. 

(Aldbrson,  B.  :  If  the  party  do  not  perform  his  contract,  then, 
according  to  justice,  he  ought  to  pay  back  the  money  to  him  from 
whom  he  received  it.  If  the  Company  had  done  so  here,  the 
bankrupts  would  have  had  it,  both  debts  remaining  unpaid,  and  the 
assignees  would  have  had  so  much  the  more  to  have  paid  both 
debts  with.) 

The  declaration  does  not  complain  of  the  not  paying  back,  but  of 
the  breach  of  contract  in  not  paying  the  money  over  to  Williams 
&  Co.  Porter  v.  Vorley  (2)  is  a  strong  authority  for  the  proposition, 
that  the  injury  to  the  estate,  and  not  the  amount  which  the 
bankrupt  himself  might  have  recovered,  is  the  measure  of  damages 
in  an  action  by  the  assignees.  There,  A.,  having  hired  a  carriage 
from  B.,  let  it  to  C,  who  damaged  it  by  using  it  improperly,  and, 
it  being  returned  so  damaged  to  A.,  he  sent  it  to  B.,  who,  with  his 

(1)  8  Bing.  359  ;  1  l^oo.  *  Sc,  621,  (2)  9  Bing.  93 ;  jTjfoo,  4  Sc.  J4l- 
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assent,  repaired  it.  A.  became  bankrupt,  and  B.  proved  under  Hill 
the  commission  the  amount  due  to  him  for  the  repairs.  A.'s  estate  smith. 
not  having  paid  nor  being  able  to  pay  any  dividend,  it  was  held 
that  his  assignees  could  recover  nominal  damages  only  for  the 
breach  of  contract,  the  estate  not  having,  under  the  circumstances, 
"^been  actually  damnified.  Tindal,  Ch.  J.,  there  says,  "  As  to  the  [  *625  ] 
question  of  damages,  if  the  bankrupt  before  his  bankruptcy  had 
done  the  necessary  repairs  himself,  or  had  paid  for  them  when 
done,  he  would  undoubtedly  have  been  entitled  to  the  whole  sum 
which  was  laid  out ;  or  if  his  estate  had  actually  paid,  or  had  been 
proved  to  be  ever  likely  to  pay,  any  part  of  the  amount  proved 
against  it,  such  proportion  would  have  been  the  measure  of  the 
damages  sustained  by  the  bankrupt's  estate."  In  Brewery.  Dew  (i) 
it  was  held,  that  a  right  of  action  in  trespass  for  seizing  and  taking 
the  plaintiff's  goods  under  the  false  claim  of  a  debt,  whereby  the 
plaintiff  was  annoyed  and  prejudiced  in  his  business,  and  believed 
by  his  customers  to  be  insolvent,  and  certain  lodgers  left  his  house, 
did  not  pass  to  the  plaintiff's  assignees  on  his  bankruptcy,  because  it 
was  an  injury  for  which  the  jury  might  give  vindictive  damages, 
beyond  the  mere  value  of  the  goods.  So,  in  Spence  v.  Rogers{2),  a 
right  of  action  in  trespass  for  breaking  and  entering  the  plaintiff's 
hoase  and  garden,  and  making  a  great  noise  and  disturbance 
therein,  &c.,  whereby  the  plaintiff  and  his  family  were  greatly 
harassed,  disturbed,  and  annoyed  in  the  peaceable  possession  of 
his  dweUing-house,  was  held  not  to  vest  in  the  assignees  on  his 
bankruptcy.  There,  Wright  v.  Fairfield  being  cited  as  an  authority, 
that  the  assignees  might  sue  for  unliquidated  damages  which 
accrued  before  the  bankruptcy  by  non-performance  of  a  contract, 
Parke,  B.,  says,  ''  Because  that  was  part  of  the  personal  estate. 
It  was  a  contract  relating  to  personal  property,  and  the  action  was 
for  a  wrongful  act,  which  prevented  a  profit  from  coming  to  the 
assignees." 

(Paske,  B.  :  A  writ  of  error  is  pending  in  that  case  (3).) 

Howard  v.  Crowther  (4),  where  it  was  held  that  a  right  of  action 

for  the  seduction  of  a  servant  does  *not  pass  to  the  assignees  of  the       [  •626  ] 

inaster,  proceeds  on  the  same  principle.     Aldbrson,   B.,  there 

(1)  63  B.B.  690(11  M.&W.  627).  the    Court  of    Exchequer    Chamber, 

(2)  63  B.  B.  675  (11  M.  &  W.  191).  p.  7^6  below  (13  M.  &  W.  571),  and  by 

(3)  The  judgment  of  the  Court  of  the  House  of  Lords,  12  CI.  &  Fin.  701. 
^chei^uer  has  si^ce  bee^  afljrmed  b^         (4)  68  B.  B.  823  (8  M.  &  W.  601). 
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Hill         says,  ''  The  service,  for  the  loss  of  which  this  action  is  brought,  is 
Smith.       of  more  value  to  one  than  to  another." 

(Parks,  B.  :  Here  the  bankrupts  might  have  declared  specially, 
and  so  defeated  the  set-off  and  recovered  the  full  amount.) 

So  it  might  have  been  said  in  Porter  v.  Vorley^  that,  if  the  bank- 
rupt had  sued,  he  would  have  got  the  full  amount  of  damages ;  but 
the  transference  from  the  bankrupt  to  his  assignees  changes  the 
nature  of  the  right.  When  they  come  to  claim  in  respect  of  the 
injury  done  to  the  estate,  the  balance  is  struck  between  all  parties. 
It  is  the  same  as  if,  before  the  bankruptcy,  the  bankrupts  had  sued 
in  a  form  which  would  have  enabled  the  Banking  Company  to  plead 
their  set-off.  The  technical  difficulty  of  circuity  of  action  no 
longer  exists.  Buchanan  v.  Findlay{i)  may  be  cited  for  the 
defendant.  There  the  bankrupts,  before  their  bankruptcy,  had 
remitted  a  bill  to  the  defendants  in  London,  with  directions  to  get 
it  discounted  and  apply  the  proceeds  in  a  particular  way.  The 
defendants  did  not  get  the  bill  discounted,  but  received  the  money 
when  it  became  due,  before  which  time  the  bankrupts  had  stopped 
payment,  and  desired  to  have  the  bills  returned  to  them :  it  was 
held,  that  their  assignees  were  entitled  to  recover  the  amount,  aa 
money  had  and  received  to  their  use.  But  the  ground  of  that 
decision  is  explained  by  Lord  Tbntebdbn  in  Thorpe  v.  Thorpe; 
there  the  complaint  was,  for  turning  the  bill  into  money  at  all 
after  the  countermand  given  by  the  bankrupts,  and  an  action  of 
trover  might  have  been  maintained  for  it.  That  case,  therefore,  is 
distinguishable  from  the  present. 

Cowling^  contra  : 

This  case  ought  to  be  considered  as  if  no  bankruptcy  had  inter- 
vened, in  which  case  it  is  clear  that  the  bankrupts  could  have 
[  '627  ]  recovered  the  whole  amount.  *If  the  parties  who  receive  the  money 
upon  such  a  contract  do  not  fulfil  it,  it  is  their  duty  to  return  it  to 
the  owner.  The  question  turns,  not  on  the  damage  sustained  by 
the  estate,  but  on  the  contract  between  the  parties.  It  is  a  contract 
of  principal  and  agent.  All  that  the  agents  have  to  do  is  to  obey 
the  directions  of  the  principal,  whose  money  it  is,  and  to  whom,  if 
they  do  not  obey  them,  they  are  bound  to  return  it. 

(Alderson,  B.  :  The  returning  it  would  not  have  precluded  an 

(1)  9  B.  &  C.  738  ;  4  Man,  &  Rj,  §93, 
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action  by  the  bankrupts  for  the  non-performance  of  the  contract ;  Hill 
nothing  can  save  them  from  an  action,  but  paying  it  over  according  smith. 
to  the  directions.) 

Perhaps  not ;  but  till  it  is  paid  over  they  are  the  mere  servants  of 

the  bankrupts,  and  the  measure  of  damages  for  not  doing  so  is  the 

amoant  of  the  fund  of  which  the  bankrupts  are  deprived.    Suppose 

it  had  been  a  bill  of  exchange,  if  the  Bank  had  attorned  to  the  holder, 

he  might  have  recovered  the  whole  amount  against  them  ;  if  not, 

8o  also  could  the  bankrupts,  at  the  moment  of  the  bankruptcy ; 

and  so  now  might  the  assignees,  for  the  bankrupt  laws  place  them 

in  the  same  position  as  the  bankrupts,  as  to  all  beneficial  interests. 

If  all  the  beneficial  interest  passes,  then  the  amount  of  damages  is 

the  whole  fund;  because,  if  the  bankrupts  had  got  it,  it  would 

have  passed  to  the  assignees  for  the  benefit  of  the  estate.    In  one 

sense  it  is  true,  that  assignees  can  only  recover  for  the  damage  to 

the  estate;  but  as  to  property  which  ought  to  belong  to  the  estate,  the 

measare  of  damages  is  the  value  of  the  property.    It  is  different 

with  respect  to  the  damage  to  property  which  has  already  vested  in 

the  assignees.     Colaon  v.  Welch  (i)  was  an  action  by  the  assignees 

of  the  bankrupt,  to  recover  damages  for  the  breach  of  an  agreement 

by  the  defendant  with  the  bankrupt,  to  pay  over  to  a  third  person, 

a  creditor  of  the  bankrupt,  the  proceeds  of  certain  *goods,  for       [  *628  ] 

which  the  bankrupt  gave  him  a  delivery  order ;  and  it  was  held, 

that  such  an  action,  although  it  was  for  unliquidated  damages,  was 

maintainable  by  the  assignees,  and  that  the  defendant  could  not 

avail  himself  of  a  set-off  against  the  bankrupt.     The  authorities  all 

support  this  view  :  Wright  v.  Fairfield  ;  Drake  v.  Beckham  (2).     In 

Raymond  v.  Fitch  (d)  it  is  laid  down  that  the  rights  of  assignees 

and  of  executors  are  co-extensive  in  this  respect.     Gould  not  the 

executors  of  these  bankrupts  have  recovered  the  whole  amount  ? 

Suppose  there  had  been  no  express  agreement  to  pay  over  the 

money,  but  merely  a  direction  to  do  so,  and  it  had  consisted  of  a 

bill  of  exchange,  the  bankrupts  could  have  recovered  it  in  trover, 

on  the  refusal  of  the  Company  either  to  pay  over  or  return  it. 

That  right,  of  action  would  have  passed  to  the  assignees,   and 

in   trover  they  would  have  recovered  the  whole  value:  (see  per 

Parke,  J.,  in  Kearsey  v.  Carstairs  (4)  ;  and  if  so,  why  not  in  the 

present  case?    The  two  cases  are  perfectly  analogous,  the  only 

(1)  1  Bsp.  379.  (3)  41  E.  R.  797  (2  Cr.  M.  &  E.  688), 

(2)  11  li.  &  W.  316.  (4)  2  B.  &  Ad.  723, 
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Hill  difference  being  in  the  mere  form  of  the  action.  Wby  should  the 
Smith.  assignees  be  allowed  to  bring  an  action  merely  to  recover  nominal 
damages?  The  trae  principle  is,  that  they  stand  in  the  same 
position  as  the  bankrupt,  and  the  same  question  of  principal  and 
agent  applies  to  assignees  and  a  defendant,  as  to  the  bankrupt  and 
that  defendant.  The  cases  relating  to  injury  to  personal  feelings, 
or  to  acts  of  trespass,  have  no  application  to  the  present.  As  to 
the  case  of  Portei*  v.  Vorley^  there  the  carriage  was  not  the  bank- 
rupt's, and  his  estate,  therefore,  was  not  injured  at  all.  Buchanan 
V.  Findlay  is  an  authority  in  favour  of  the  plaintiffs.  Then,  if 
they  are  entitled  to  succeed  at  all,  they  clearly  are  entitled  in  this 
form  of  action,  which  is  founded  upon  the  contract,  and  is  the 
same  as  was  adopted  in  Cclson  v.  Welch.  It  was  not  necessary  for 
[  *<$20  ]  the  declaration  to  *state  expressly  that  the  money  was  not 
returned,  for  it  need  not  show  that  which  is  the  necessary  result  of 

the  breach  of  contract 

Cur.  adv.  vtik. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B.  : 

This  case  was  argued  before  us  a  few  days  ago,  during  the 
sittings  after  Term ;  cause  being  shown  against  a  rule  to  increase 
the  damages  from  642.  15s.  6d.  to  440Z.  and  interest,  pursuant  to 
leave  reserved  by  my  brother  Aldbrson,  before  whom  the  cause 
was  tried. 

The  plaintiffs  are  assignees  to  Enapton  k  Co.,  and  brought  this 
action  on  a  special  promise  by  the  defendants,  the  Bradford  Banking 
Company,  to  the  bankrupts,  in  consideration  of  4402.  paid  by  them 
to  the  defendants,  to  pay  with  part  an  acceptance  of  the  bankrupts 
for  54Z.  15s.  6c2.,  made  payable  at  Williams  &  Co.'s,  the  defendants* 
London  bankers,  and  with  the  residue  to  pay  two  bills  of  the  bank- 
rupts in  favour  of  Taylor  &  Co.  and  Wade  &  Co.  The  bankrupts, 
at  the  time  of  the  contract,  were  indebted  to  the  defendants  in  more 
than  4402. ;  and  the  defendants  did  not  perform  their  contract,  bat 
misapplied  the  money,  by  putting  it  to  the  credit  of  Enapton  &  Co-'s 
account.  The  result  was,  that  the  acceptance  for  542.  15s.  6d.  was 
dishonoured,  and,  having  been  paid  for  rent,  the  amount  was 
obtained  by  a  distress  on  the  bankrupts'  goods.  The  other  two 
bills  were  unpaid,  and  remained  in  the  hands  of  the  holders  until 
the  bankruptcy.  These  facts  being  admitted,  my  brother  Albbbsok 
Jihought  that  |ihe  plaintiffis  were  clearly  entitled  to  recover  the 
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542.  158.  6d.f  for  the  bankrupts'  estate  was  onquestionably  damnified        Hill 
to  that  extent ;  but  he  doubted  whether  they  could  recover  more       smith. 
than  nominal  damages  for  the  non-payment  of  the  other  bills; 
because,  supposing  the  ultimate  loss  to  the  bankrupts'  estate  to  be 
the  proper  measure  of  damages,  the  non-payment  of  the  bills  pro- 
duced *none,  for  the  holders  of  the  bills  thereby  became  entitled  to      C  *^^  i 
prove  the  amount,  and,  if  they  had  been  paid,  the  bankers  would 
have  been  unpaid  precisely  the  same  amount,  and  would  have  proved 
exactly  so  much  more  than  they  did.    My  brother  Aldebson,  there- 
fore, directed  a  verdict  for  54Z.  IBs,  6d,  only,  giving  leave  to  the 
plaintiffs  to  increase  the  amount  to  440Z.  and  interest,  if  the  Court 
should  think  them  entitled  to  recover  the  full  amount. 

On  the  consideration  which  this  case  has  now  undergone,  we  all 
concur  in  opinion,  that  the  plaintiffs  are  entitled  to  make  the  rule 
absolute. 

We  do  not  think  that  the  ultimate  loss  to  the  estate,  according  to 
the  result  of  proofs  upon  it,  without  regard  to  the  question,  how 
much  the  bankrupt  himself  might  have  recovered,  is  the  true  criterion 
of  damage.  The  debts  due  to  the  bankrupt,  and  the  damages  to  be 
recovered  by  him  for  the  breach  of  contracts  relative  to  the  bank- 
rupt's personal  estate,  and  which  affect  its  value,  pass  as  personal 
estate  to  the  assignees.  We  need  not  inquire  further  as  to  the 
description  of  contracts,  the  damages  for  the  breach  of  which  belong 
to  the  assignees,  for  this  question  is  still  sub  jvdice ;  but  for  this 
sort  of  contract  the  assignees  are  undoubtedly  entitled  to  recover, 
and  stand  in  the  place  of  the  bankrupt  himself  as  to  his  right  to 
recover,  as  they  do  with  respect  to  his  debts,  for  the  recovery  of 
which  they  had,  by  1  Jac.  I.  c.  15,  s.  18,  and  have  by  6  Geo.  IV. 
c.  16,  8.  25  (1),  the  like  remedy  that  the  bankrupt  himself  had.  His 
rights  to  personal  estate  are  their  rights,  and  the  damages  due  to 
him  in  respect  of  his  personal  estate  are  due  to  them.  What,  then, 
is  the  amount  of  damages  which  the  bankrupt  would  himself  have 
recovered  ?  A  jury  might,  most  properly,  give  the  full  amount  of 
money  placed  in  the  defendants'  hands,  and  misapplied ;  and  the 
jury  in  this  case  did  give  that  amount  contingently,  provided  they 
were  warranted  by  law  in  giving  the  assignees  the  damages  sus- 
tained by  the  bankruptcy ;  *and  we  think  they  were  warranted.  [  ♦631  ] 
When  the  defendants  refused  to  perform  their  contract,  they  ought 
to  have  returned  the  money  to  the  bankrupts ;  and,  if  they  did  not, 

(1)  This  should  be  a.  63.     See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52;.  SB.  44,  64  and  168.— J.  G.  P. 
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Hill  the  bankrupts  might  have  treated  it  as  money  had  and  received  to 
Sif  rrH.  ^^^  ^^f  ^^^  recovered  the  amount  in  indebitatus  Msumpsit,  if  the 
defendants  had  not  been  their  creditors ;  and  the  circumstance  of 
their  being  so  to  an  equal  amount  is  only  material,  as  it  would  have 
given  them  a  defence,  in  that  form  of  action,  under  the  Statutes  of 
Set-off,  which  were  enacted  for  preventing  the  necessity  of  cross 
actions.  But  it  would  have  given  a  defence  in  consequence  of  the 
form  of  action  only — not  on  the.  merits ;  and,  the  form  of  action 
being  changed  into  one  of  special  assumpsit,  there  would  be  no 
defence  at  all.  This  is  laid  down  in  Thorpe  v.  Thorpe  (i),  and  in 
CoUon  V.  Welch  (2),  which  was  confirmed  by  the  Court  on  a  motion 
for  a  new  trial.  The  bankrupts  would  clearly  have  recovered  the 
full  amount  against  a  wrong-doer  not  a  creditor.  Why  should  a 
wrong-doer  be  in  a  better  position,  when  the  law  gives  him  no  right 
of  set-off,  either  under  the  Statutes  of  Set-off,  or  the  mutual  credit 
clause  in  the  Bankrupt  Act?  (3). 

It  was  well  argued  by  Mr.  Cowling ^  that,  if  a  bill  of  exchange  had 
been  delivered  to  the  defendants  to  be  handed  over,  and  the  defen- 
dants had  converted  it  to  their  own  use,  the  assignees  might  have 
brought  an  action  of  trover,  and  recovered  the  full  value  of  the  bill 
at  the  time  of  the  conversion ;  and  that  it  made  no  real  difference, 
that  money,  not  a  bill,  was  misapplied.  The  case  of  Porter  v. 
Vorley  (4)  was,  however,  cited  as  an  authority,  that  the  true  measure 
of  damages  was  the  amount  of  injury  to  the  bankrupts'  estate  in  the 
hands  of  the  assignees,  as  distinguished  from  the  damage  recover- 
able by  the  bankrupts  themselves  if  they  had  been  plaintiffs.  The 
case  is,  however,  no  authority  for  that  position.  The  circumstances 
[  *632  ]  of  it  were  very  peculiar ;  and  *the  Court  decided  that  only  nominal 
damages  were  recoverable,  because  they  thought  that  neither  the 
bankrupt  himself,  nor  the  plaintiffs,  as  assignees  of  his  estate,  had 
sustained  any  damage  by  the  breach  of  the  defendant's  contract. 
We  think,  for  the  reasons  before  given,  that  the  plaintiffs,  as 
assignees,  are  entitled  to  recover  all  the  bankrupts  could  have 
recovered  for  the  breach  of  the  contract  declared  upon;  and, 
consequently,  the  rule  must  be  made  absolute. 

Rule  absohU€. 

(1)  3  B.  &  Ad.  580.  42  L.  J.  Ch.  492 ;  Peai  v.  Jones  (18S1) 

(2)  Ctn-.  Lord  Kenyon,  1  Eep.  379.       8  Q.  B.  Div.  147,  51  L.  J.aB.  128.- 

(3)  Upon  this  point  see  Booth  v.      J.  G.  P. 

Hutchinson   (1872)  L.  E.  15  Eq.  30,  (4)  9  Bing.  93 ;  2  Moo,  &  Sc  141. 
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HEATH  AND  Two  Others  v.  CHILTON  (l). 

(12  Meeson  &  Welsby,  632—639 ;  S.  C.  13  L.  J.  Ex.  225.)  -^>*-  5, 17. 

Under  a  written  authority  from  two  of  three  executors  (who  alone  had       Emch.  of 
proved  the  will)  0.  received  the  amount  of  certain  rente  due  from  the         Pletu, 
tenants  of  lands  in  which  the  ^testator  had  a  term  of  years,  and  gave  a        [  632  ] 
receipt  for  it  in  the  name,  and  on  account  of  the  two  :  Held,  that  the  three 
executors  could  not  jointly  sue  C.  for  the  money,  unless  it  were  found  by 
the  jury,  that  the  two  contracted  with  him  on  account  of  themselves  and 
the  other  executor,  or  generally  on  account  of  the  estate,  with  a  view  to 
the  interference  of  the  co-executor,  in  case  he  should  choose  to  take  a  part 
in  the  management  of  it. 

Dbbt  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiffs  as  executrix  and  executors,  and  on  an  account  stated 
with  them  as  executrix  and  executors.  Plea,  nunquani  indehitatas^ 
on  which  issue  was  joined. 

At  the  trial  before  Bolfe,  B.,  at  the  London  sittings  in  Hilary 
Term,  it  appeared  that  this  was  an  action  brought  by  the  three 
plaintiffs,  who  were  the  executrix  and  executors  of  William  Thomas 
Heath,  to  recover  from  the  defendant,  who  was  an  attorney,  the 
sum  of  24Z.,  the  amount  of  certain  ground-rent  claimed  to  be  due  to 
them,  as  executors,  from  the  tenant  of  certain  lands  in  which  the 
testator,  at  the  time  of  his  death,  was  interested  for  a  term  of  years. 
This  money  had  been  received  by  the  defendant  under  the  following 
written  authority  from  two  of  the  plaintiffs,  (who  alone  had  proved 
the  will,  the  usual  power  being  reserved  to  the  third  co-executor) : 

''  We  hereby,  as  solicitors  of  Archibald  Hart  and  Christiana 

^Heath,  executor  and  executrix  of  the  last  will  and  testament  of  the      [  *633  ] 

late  William  Thomas  Heath,  deceased,  authorize  and  empower  you 

to  collect  and  receive  certain  ground-rents,  amounting  respectively 

to  the  sum  of  282.  16«.  per  annum,  reserved  in  and  by  two  certain 

indentures,  (describing  them,)  and  also,  on  receipt  thereof,  to  give 

for  and  on  behalf  of  the  said  Archibald  Hart  and  Christiana  Heath 

proper  receipts  and  acquittances  for  the  same.    Dated  the  18th  of 

July,  1848. 

(Signed)  "  Wood  and  Wiokham." 

The  plaintiffs'  attorney,  Mr.  Wood,  disposed  at  the  trial,  that  he 
told  the  defendant,  when  he  gave  him  the  above  appointment,  that 
the  rents  were  due  to  the  executors  of  Mr.  W.  T.  Heath,  The 
defendant  was  to  have  a  commission  of  5/.  per  cent,  for  his  trouble. 
The  defendant  gave  a  receipt  for  the  money  to  the  tenant  in  the 

(1)  Cited  and  followed  in  AhhoU  y.  ParfiU  (1871)  L.  B.  6  Q.  B.  346,  40  L.  J. 
Q.  B.  116.— J.  G.  P. 
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Hbatii      name  and  on  account  of  the  executrix  and  executor  above  named, 

Ghiltok.     but  refused,  on  demand,  to  pay  it  over.    The  learned  Judge  was  of 

opinion,  that  the  three  plaintiffs  could  not  jointly  maintain  the 

action,  and  directed  a  nonsuit,  with  leave  to  the  plaintiffs  to  move 

to  enter  a  verdict  for  24Z. 

Jan.  22.  Jq  Hilary  Term  Butt  moved  accordingly,  and  obtained  a  rule 

nwi,  citing  CoweU  v.  Watts  (l),  AspinaU  v.  Wake  (2),  Bragsington  v. 
Ault  (8),  and  Webster  v.  Spencer  (4).  On  a  former  day  of  the  present 
sittings, 

Feb.  5.  Cleasby  showed  cause : 

This  case  turns  principally  on  the  effect  of  the  written  anthorifcy 
given  to  the  defendant.  It  may  be  admitted,  that  not  those 
executors  only  who  prove  the  will  are  the  parties  to  sue  for  a 

[  *^3^  J  debt  due  to  the  ^testator,  because  they  all  take  under  the  will,  and 
the  probate  merely  authenticates  the  will.  But  that  reason  does 
not  apply  here,  because  this  debt  did  not  exist  at  the  time  of  the 
testator's  death.  Neither  can  it  be  contended,  since  the  case  of 
CoweU  V.  Watts,  that  the  words  **  as  executors,"  if  the  plaintiffs  on 
the  record  are  the  proper  persons  to  sue,  will  preclude  them  for 
doing  so ;  although  the  reason  of  that  decision,  namely,  that  the 
money,  when  recovered,  is  assets,  is  hardly  satisfactory,  since  that 
does  not  alter  the  nature  of  the  debt.  But  no  such  question  arises 
here ;  this  is,  in  truth,  a  mere  case  of  principal  and  agent.  Two 
of  the  executors  alone  employed  the  defendant,  and  they  alone, 
therefore,  can  sue  him  for  the  money  he  received  by  virtue  of  that 
employment.  It  is  clear  that  they  alone  might  sue :  Brctssington  t. 
Atdt ;  and  it  is  submitted  that,  if  so,  they  alone  could  sue.  This 
is  an  action  that  must  arise  by  reason  of  a  contract,  which  contract 
must  be  either  transmitted  from  the  testator,  or  made  by  the  parties 
suing,  or  by  their  agent.  It  is  said  this  is  a  contract  made  by  the 
three  executors. 

(Aldebson,  B.  :  If  so,  and  if  all  three  are  to  sue,  all  three  are 
to  account  in  equity,  and  so  one  man  is  made  answerable  against 
his  will.) 

Yes :  contracts  must  be  mutual. 

(Bolfe,  B.  :  Could  the  three  plaintiffs,  after  the  authority  given 

(1)  6  East,  405.  Moore,  340). 

(2)  10  Bing.  51 ;  3  Moo.  &  Sc.  423.  (4)  22  E.  B.  427  (3  B.  &  Aid.  360]. 

(3)  27  B.   B.  581  (2  Bing.  177;  9 
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by  the  two,  and  after  the  receipt  of  the  money  under  it,  have       Heath 
released  the  action  ?  Chilton. 

Pabkb,  B.  :  If  the  defendant  was  originally  employed  as  the  agent 
of  two  only,  the  third  cannot  adopt  that  contract ;  as  soon  as  the 
defendant  received  the  money,  two  only  of  the  plaintiffs  would  be 
chargeable  with  it  as  assets.) 

AspinaU  v.  Wake  is  a  decision  to  the  same  effect  as  Cowell  v.  Watts ^ 
that  where  the  money,  when  recovered,  would  be  assets,  the 
executors  may  sue  for  it  in  their  representative  character.  Here 
the  defendant  was  to  have  a  commission  of  62.  per  cent. :  against 
whom  was  an  action  to  be  brought  to  recover  it  ?  surely  against 
the  two  who  employed  him.  Then  he  must  be  liable  to  the  same 
persons  whom  he  has  a  claim  upon.  The  ^decision  in  Webster  v.  [  *<>35  ] 
Spencer  cannot  govern  the  present  case,  because,  although  there 
the  executors  were  permitted  to  sue  jointly  for  money  which  had 
been  lent  by  one  of  the  executors,  who  alone  had  proved  the 
will,  that  was  on  the  ground,  that  the  defendant  had  expressly 
acknowledged  that  he  had  received  the  money,  knowing  it  to  be 
money  which  by  the  will  belonged  to  the  testator's  grandchildren. 
The  Court  held,  that,  under  those  circumstances,  the  executors  had 
a  right,  as  trustees,  to  recover  the  money  for  the  use  of  the  grand- 
children. Here  it  is  clear,  that  an  action  brought  by  the  three 
in  their  personal  capacity  would  not  be  maintainable ;  and  on 
what  principle  can  an  executor  sue  on  a  contract  made  with  his 
co-executor  alone,  and  to  which  he  is  an  entire  stranger  ? 

BuU^  contra : 

It  must  be  admitted  that  the  two  executors  who  employed  the 
defendant  might  have  sued ;  but  so  also  may  the  three.  This  is 
an  authority  to  receive  rents  due  to  the  estate  of  the  testator  after 
his  death,  and  therefore  belonging  to  those  persons  who,  by  law, 
that  is,  by  the  will,  are  the  executors.  It  is  no  matter,  therefore, 
whether  the  money  was  received  under  the  actual  authority  of  one 
or  two  of  them,  who  alone  might  actually  deal  with  it.  If  one 
executor  give  an  authority  to  a  person  to  receive  money  belonging 
to  all  the  executors,  it  is,  when  received,  money  had  and  received 
to  the  use  of  all.  No  doubt,  the  two  only  could  be  charged  on 
pUne  administravit,  or  on  an  account  in  equity,  if  they  only 
received  the  money ;  but  that  is  not  the  test  whereby  to  try  whether 
this  action  is  maintainable.    That  the  circumstance  of  the  third 

B,B. — VOL.  LXVII.  29 
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Hkath  not  having  proved  the  will  is  immaterial,  there  can  be  no  doubt ; 
Chilton,     probate  to  one  executor  is  evidence  of  the  title  of  all :   Walters  v. 

Pfeil  (1).  And  here,  the  money  which  the  two  gave  the  defendant 
[  ♦686  ]       authority  to  receive  was  not  the  personal  money  ♦of  the  two,  but 

the  money  of  the  three:    and  any  one  of  the  three  could  have 

received  and  given  a  discharge  for  it. 

(Aldbrson,  B.  :  To  the  original  debtor ;  but  could  he  to  the 
defendant,  the  agent  of  the  two  ?) 

Yes ;  it  was  never  intended  to  make  a  contract  between  the  two 
only,  and  the  defendant  as  agent.  It  was  the  money  of  the  three 
in  his  hands. 

(Parke,  B.  :  It  was  money  due  from  the  tenant  to  the  three, 
as  owners  of  the  reversion;  but  under  this  authority,  the  agent 
who  receives  it  becomes  the  debtor  of  his  own  principals.  It  was 
the  money  of  the  estate  while  it  was  due  to  the  three  executors ; 
but  then,  two  of  them  desire  a  person  to  go  and  receive  it ;  when 
received,  it  is  their  money,  and  their  receipt,  for  which  they  alone 
are  responsible. 

BoLFB,  B. :  Suppose  all  three  had  died — the  two  who  gave  the 
authority  first ;  who  ought  to  sue  ?) 

The  personal  representative  of  the  survivor. 

(BoLFB,  B. :  Your  argument  would  go  to  prove  that  the  adminis- 
trator de  bonis  non  would  be  the  proper  person.) 

No ;  the  argument  is,  that  it  is  money  had  and  received  to  the  use 

of  the  three  as  executors.    If  they  recover  in  the  action,  all  the 

three  are  liable  for  the  damages  as  assets,  because  the  third  has 

sufficiently  adopted  the  act  of  the  two  by  joining  in  the  action. 

Any  of  the  executors  may  do  any  act  connected  with  the  estate, 

and  his  act,  if  adopted  by  the  others,  is  the  act  of  all.     Any  of  the 

three  plaintiffs  might  have  released  the  defendant ;  so,  the  receipt 

of  any  of  them  would  have  been  the  receipt  of  all.     The  case  of 

Webster  v.  Spencer  is  a  direct  authority,  that  where  the  money 

to  be  recovered  would  be  assets,  all  the  executors  may  sue  on  a 

contract  made  with  one  of  them  alone.     (He  cited  also  Dowliggin 

V.  Harrison  (2),  and  Williams  on  Execufors,  Vol.  2,  pp.  1469, 1470.) 

(1)  Moo.  &  Mai.  362.  (2)  10  B.  &  G.  666 ;  4  Man.  &  By. 

622. 
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(Parke,  B.  :  The  case  of  Webster  v.  Spencer  certainly  Beems  to  go       Heath 
a  long  way  in  your  favour.     No  doubt,  this  money  would  be  assets      chilton, 
as  soon  as  it  came  *into  the  defendant's  hands ;  but  then,  was  it       [  *687  ] 
not  assets  received  by  the  two  only '?) 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B.  : 

This  was  an  action  brought  by  the  three  plaintiffs,  who  were 
executors  and  executrix  of  William  Thomas  Heath,  for  money  had 
and  received  by  the  defendant  to  their  use  as  executors.  Two  only 
of  the  plaintiffs  proved  the  will,  and  they,  by  their  attomies, 
authorized  the  defendant,  an  attorney,  to  receive  from  the  tenant 
of  certain  premises,  in  which  the  testator  had  a  term  for  years, 
rent  due  to  the  executors  after  his  death.  The  defendant  received 
the  money  sought  to  be  recovered  in  this  action  (242.),  and  gave  a 
receipt  for  it  on  account  of  the  two,  as  executor  and  executrix.  He 
refused,  however,  to  pay  it  over  to  them,  and  this  action  was  brought 
by  all  the  three.  My  brother  Bolfe  was  of  opinion,  that  the  action 
was  not  maintainable,  and  nonsuited  the  plaintiffs,  reserving  the 
question.  A  rule  nisi  was  granted  to  enter  a  verdict  for  the 
plaintiffs,  and  the  question  was  argued  a  few  days  ago. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  the  money 
received  by  the  defendant  belonged  to  the  estate,  and  would  be 
assets  when  recovered,  and  therefore  that,  if  there  had  been  one 
executor,  he  alone  might  have  sued  for  it  in  his  representative 
character;  and,  consequently,  that  all  the  three  plaintiffs,  who 
together  represent  the  testator,  were  properly  made  plaintiffs.  It 
must  certainly  be  considered  as  settled,  by  the  case  of  Cowell  v. 
Watts  (i),  and  many  others  subsequently  decided,  that  an  executor 
may  sue  in  his  representative  character  on  contracts  made  with 
himself,  where  the  money,  when  recovered,  would  be  assets ;  and 
the  rule  so  established  ought  not  to  be  disturbed.  *But  the  [  *638  ] 
objection  in  this  case  is,  that  no  contract  was  made  by  the 
defendant  with  the  plaintiffs,  but  with  two  only ;  that  two  only 
employed  the  defendant  to  receive  the  money ;  that,  when  received 
by  the  defendant,  it  was  received  on  account  of  the  two  only  ;  that 
they  only  were  responsible  to  the  creditors  and  legatees  of  the 
testator  for  so  much  assets  received  by  them ;  and  that  they  o  nly 

(1)  6  East,  405. 

29—2 


452  1844.    EX.     12  MEE.  &  W.  688—689.  [b.b. 

HsATH  could  give  a  discharge  to  the  defendant  on  the  payment  of  it,  and 
Ohiltok.  the  third  executor  was  not  responsible  at  all  to  the  creditors,  nor 
could  he  release  or  discharge  the  defendant.  But  then  it  was 
argued,  that,  although  the  contract  was  with  the  two  only,  the 
third  executor  might  adopt  id,  and  all  three  sue  upon  it ;  and  it  is 
clear  that  he  might  have  done  so,  if  the  two  had  employed  the 
defendant,  and  the  defendant  had  contracted  with  them,  on  their 
own  account,  and  as  agents  for  the  third  executor,  on  the  principle 
expressed  in  the  legal  maxim,  omnis  ratihabitio  retrotrahitur  tt 
mandato  equiparcUur.  But,  if  the  contract  was  with  the  two  on 
their  own  account  only,  they  could  not ;  for  to  such  a  case  the 
maxim  does  not  apply.  It  was  then  said,  that  the  three  plain- 
tiffs might  adopt  the  employment  and  contract,  simply  becaose 
the  money  recoverable  belonged  to  the  estate,  and  was  assets; 
and  that  in  all  such  cases,  as  well  where  the  contract  was  made 
with  one  executor  as  with  all,  all  might  sue.  But  this  position,  we 
think,  cannot  be  supported.  The  circumstance  of  the  money  to 
be  recovered  on  a  contract  being  assets  does  authorize  the  repre- 
sentatives, if  they  all  contract,  to  treat  it  as  such,  and  recover  in 
their  representative  character;  but  it  cannot  alter  the  contract 
itself,  and  make  those  parties  to  it  who  really  are  not  so.  The 
case  of  Webster  v.  Spencer  (i),  which  was  referred  to  on  the  argu- 
ment as  an  authority  for  the  general  position,  that  in  all  cases 
where  the  money  recovered  would  be  assets,  whether  all  the 
[/6S9  ]  executors  made  the  contract  or  not,  *all  might  join,  does  not  appear 
to  us  to  establish  such  a  proposition.  That  case  seems  to  have 
proceeded  on  the  ground,  that  the  facts  showed,  and  particularly 
his  own  acknowledgment,  that  the  defendant  had  received  the 
money  for  both  the  executors. 

We  are  of  opinion,  therefore,  that,  if  the  contract  was  with  the 
two  plaintiffs  only,  the  nonsuit  was  right.  The  question,  therefore, 
depends  on  one  of  fact ;  whether  the  contract,  which  was  made 
with  the  defendant  by  the  two  acting  executors  only,  through  the 
medium  of  their  attornies,  was  so  made  on  their  own  account  only, 
they  alone  intending  to  administer  the  assets  without  their 
co-executor;  or  on  account  of  themselves  and  the  other  co-executor, 
or  generally,  on  account  of  the  estate,  with  a  view  to  the  int^- 
ference  of  the  co-executor,  in  case  he  should  choose  to  take  a  part 
in  the  management  of  it.  On  the  first  supposition,  the  action 
could  not  be  brought  by  the  three,  for  the  contract  was  incapable 
(1)  22  E.  B.  427  (3  B.  &  Aid.  860). 
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of  being  adopted  by  the  third  executor;  on  the  two  latter,  the  Hbath 
action  was  maintainable.  The  correctijieBS  of  the  first  of  these  Chilton. 
suppositions  has  been  assumed  on  the  part  of  the  plaintiffs  in  the 
argument ;  but  as  the  question  was  not  put  to  the  jury,  we  think 
the  plaintiffs  have  a  right,  instead  of  the  nonsuit,  to  have  their 
case  again  submitted  to  a  jury,  with  a  view  to  the  decision  of 
that  fact. 

Rule  ahsolute  for  a  new  trial. 


HUNT  V.  HOOPEE  and  Another.  i844. 

Feb  9   17 

(12  Meeeon  &  Welsby,  664—673 ;  S.  0.  13  L.  J.  Ex.  183.)  ^^^n. 

In  an  action  against  the  sherifF  for  not  levying,  and  for  a  faLae  return  of  ^^^^^ 
nulla  bofia,  it  appeared  that  a  writ  of  Ji,  fa.  was  issued  by  the  plaintiff 
against  the  goods  of  W. ,  and  was  delivered  to  the  sheriff  on  the  7th  of  June,  i  ^^^  J 
with  a  direction  to  issue  the  warrant  immediately,  and  the  seizure  took 
place  the  day  after.  Previously,  (on  the  1st  of  June),  B.  had  delivered  a 
writ  of  Ji.  fa.  against  W.  to  the  sheriff,  with  directions  to  execute  it,  at  the 
same  time  suggesting  that  the  next  morning  would  be  the  best  time  for  the 
purpose,  but  he  did  not  order  the  sheriff  to  restrain  the  execution  until 
that  time.  Subsequently,  (W.  having  offered  hiTn  dOl.  to  stay  the 
execution),  B.  verbally  desired  the  sheriff,  and  on  the  2nd  of  June  gave 
him  written  notice,  not  to  execute  the  writ  until  further  orders.  The  50/. 
not  being  paid,  B.  requested  the  sheriff  to  proceed,  and  the  bailiff 
accordingly  entered,  but  foimd  the  plaintiffs  bailiff  in  possession.  The 
sheriff  then  sold  the  goods,  paid  the  money  to  B.  and  returned  ntdla  bona 
to  the  plaintiff's  writ.  The  jury  found  that  B.'s  writ  was  in  the  first 
instance  intended  to  be  executed :  Held,  that  the  notice  by  B.  not  to 
execute  the  writ  until  further  order  was  equivalent  to  a  withdrawal  of  his 
writ,  which  could  not  be  considered  as  in  the  hands  of  the  sheriff  to  bo 
•  executed,  within  the  meaning  of  29  Car.  11.  c.  8  (1),  s.  16,  imtil  the  order 
to  proceed ;  and  therefore  that  the  plaintiff  was  entitied  to  a  verdict  for  the 
amount  levied. 

Cass  against  the  Sheriff  of  Middlesex.  The  first  count  was  for  a 
false  return  of  nulla  bona  to  a  writ  of  Ji,  fa. ;  and  the  second  was 
for  not  levying  under  the  writ,  when  there  were  goods  upon  which 
the  defendants  could  and  ought  to  have  levied. 

The  defendants  pleaded,  first,  Not  guilty  ;  secondly,  to  the  first  [  665  ] 
count,  that  they  did  not  levy  the  monies  indorsed  on  the  writ  in 
that  count  mentioned,  or  any  part  thereof ;  thirdly,  to  the  second 
count,  that  there  were  not  any  goods  or  chattels  of  the  said  William 
Ward,  (the  execution  defendant),  out  of  which  they  the  defendants, 
as  such  sheriff  as  aforesaid,  could  or  might  have  levied  the  monies 

(1)  Bepealed  by  the  Sale  of  Goods  of  that  Act  See  also  the  County 
Act,  1893  (56  &  57  Vict.  c.  71),  s.  60,  Courts  Act,  1 888  (51  &  52  Vict.  c.  43 
and  in  substance  re-enacted  by  &  26      s.  152. — J.  G.  P. 
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Hunt        indorsed  on  the  said  writ  in  the  second  count  mentioned,  or  any 

Hooper.      V^^  thereof,  modo  et  forma. 

The  replication  took  issue  on  the  above  pleas. 
At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings  in  last 
Term,  it  appeared  that  the  plaintiff,  having  obtained  a  judgment 
against  a  person  of  the  name  of  Ward,  issued  thereon  a  writ  of 
Ji.fa.f  which  was  delivered  to  the  defendants,  as  Sheriff  of  Middle- 
sex, on  the  7th  of  June,  1848,  with  directions  to  issue  a  warrant 
immediately.  On  the  following  day  a  seizure  took  place  under 
that  writ.  Before  the  plaintiff's  writ  had  issueji  namely,  on  the 
1st  of  June,  1848,  one  Bird  had  delivered  to  the  defendants  a  writ 
otfi.fa.  against  the  goods  of  Ward,  indorsed  to  levy  518L  19f.  8(f., 
besides,  &c.,  with  directions  to  execute  it,  and  at  the  same  time 
suggested,  that  the  following  morning  would  be  the  best  time  for 
that  purpose ;  but  no  direction  was  given  not  to  execute  it  until 
that  time.  In  the  meantime,  however.  Ward  requested  Bird  to  stay 
the  execution,  and  promised  him  50Z.  if  he  would  do  so.  Bird,  in 
consequence,  verbally  desired  the  defendants  to  suspend  the  execu- 
tion,  and  on  the  2nd  of  June,  1848,  gave  them  a  written  notice  not 
to  execute  the  writ  until  further  order.  On  the  9th  of  June,  Uie 
50Z.  not  having  been  paid  by  Ward,  Bird  required  the  defendants 
to  proceed  with  the  execution,  and  the  bailiff  accordingly  entered, 
but  found  another  bailiff  in  possession,  under  the  plaintiff's  writ. 
The  defendants,  however,  proceeded  to  sell  under  Bird's  execution, 
and  paid  over  the  sum  of  27Z.  6«.  lltf.,  the  amount  realized,  to  him, 

[  '666  ]  and  returned  nuUa  bona  to  the  *plaintiff 's  writ.  The  learned  Judge 
having  left  the  question  to  the  jury,  they  found  that  Bird's  writ  was, 
in  the  first  instance,  intended  to  be  executed,  and  not  suspended 
until  the  following  morning.  A  verdict  was  then  found  for  the 
defendants,  leave  being  reserved  for  the  plaintiff  to  move  to  enter 
a  verdict  for  him  for  the  sum  levied,  if  the  Court  should  be  of 
opinion  that,  under  the  circumstances,  he  was  entitled  to  recover. 
Erie  having  obtained  a  rule  accordingly,  on  the  ground  that  Bird's 
writ  was  not  entitled  to  priority,  under  the  circumstances  of  the 
present  case,  citing  Keinpland  v.  Ma4:aulay  (i)  and  Pringle  v.  Itaac  (2), 

Feb,  9.  Butt  (Jervis  with  him)  showed  cause  : 

As  between  the  sheriff  and  execution  creditor,  the  general  rule  is, 
that  the  writ  first  delivered  to  the  sheriff  is  entitled  to  priority,  and 
binds  the  goods  of  the  party  from  its  delivery.    In  SmaUcomb  v. 
(1)  1  Peake,  N.  P.  95.  (2)  11  Price,  445. 
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Cross  (i),  it  was,  after  argument,  resolved  by  all  the  Judges,  ''that        Hunt 

if  two  writs  of  execution  are  delivered  to  the  sheriff  the  same  day,      hooper. 

he  has  not  an  election  to  execute  which  he  pleases,  but  he  must 

execute  that  which  was  first  delivered."    And,  although  there  be  a 

levy  under  a  second  writ,  the  goods  are  bound  by  the  first,  unless 

there  be  fraud ;  and  the  sheriff  is  bound  to  apply  the  proceeds  to 

satisfy  the  first  writ.     Thus,  in  the  case  of  StnaUcomb  v.  Cross,  it 

was  also  resolved,  that,  if  the  sheriff  levies  goods  by  virtue  of  the 

writ  last  delivered,  and  makes  sale  of  them,  (whether  the  last  writ 

was  delivered  upon  the  same  day,  or  a  subsequent  day),  the  property 

of  the  goods  is  bound  by  the  sale,  and  the  party  cannot  seize  them 

by  virtue  of  his  execution  first  delivered;  but  he  may  have  his 

remedy  against  the  sheriff.     The  only  exception  to  that  rule  is, 

where  the  first  execution  creditor  has  delivered  his  writ  to  the 

sheriff  fraudulently,  without  any  intention  at  the  time  of  levying,  but 

with  a  view  to  protect  the  defendant's  *goods  from  a  second  execu-       [  •6^7  ] 

tion.    And,  accordingly,  in  the  case  above  cited,  it  was  held,  that 

no  action  lay  against  the  sheriff,  **  because  he  who  delivered  his 

first  writ  would  not  take  a  warrant  from  the  sheriffs  to  levy  the 

goods ;  80  that  it  seems  he  had  a  design  only  to  keep  the  execution 

in  his  pocket  to  protect  the  defendant's  goods  by  fraud."     That, 

however,  is  a  question  for  the   jury,  as  was  held  in  Bradley  v. 

Wyndham  (2).     The  marginal  note  there  is, '' A  first^./a.,  executed 

fraudulently;  a  second^,  /a.,  executed  afterwards,  shall  stand  and 

be  preferred,  and  the  matter  was  properly  left  to  the  jury."    The 

defendants  entirely  assent  to  that  proposition,  and  are  not  interested 

in  denying  it ;  for,  in  this  case,  the  jury  have  found  that  there  was  a 

bond  fide  delivery  of  Bird's  writ  to  be  executed  ;  indeed,  no  fraud 

whatever  is  imputed,  nor  was  there  any  injury  or  disadvantage  to 

the  second  execution  creditor.     In  Kempland  v.  Macatday  (3),  which 

is  relied  upon  by  the  other  side,  Lord  Kenyon,  Gh.  J.,  was  of 

opinion,  "  that  though,  in  general,  the  sheriff  must  first  levy  on  the 

writ  which  he  first  receives,  yet,  if  the  plaintiff  in  that  writ  directs 

it  not  to  be  executed  before  a  distant  day,  and,  in  the  meantime, 

another  execution  comes,  the  sheriff  is  not  to  keep  the  first  writ 

hanging  over  the  heads  of  other  creditors,  but  is  to  levy  under  the 

last  execution,  as  if  no  other  had  ever  been  delivered  to  him." 

That  is  perfectly  good  law  as  applied  to  the  facts  of  that  case, 

where  a  letter  had  been  written  by  the  plaintiff's  attorney  to  the 

(J)  1  Ld.  Eay.  251.  (3)  1  Peake,  N.  P.  95. 

(2)  1  Wilfl.  44. 
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Hunt  sheriflf's  officer,  directing  him  not  to  levy  under  the  writ  till  a 
Hoopxa.  future  day,  evidently  for  the  fraudulent  purpose  of  covering  the 
defendant's  goods ;  and,  in  the  meantime,  another  execution  came 
to  the  sheriff's  hands,  under  which  he  levied.  But  that  dictum  is 
totally  inapplicable  to  the  facts  of  the  present  case,  where  the  writ 
was  bond  Jide  delivered  to  the  sheriff  on  the  1st  of  June,  for  the 
purpose  of  being  executed.     The  case  of  Pringle  v.  Isaac  (i)  was  an 

[  ^668  ]  action  for  a  false  return.  There,  *the  attorney  of  a  judgment 
creditor  delivered  to  the  sheriff  a  writ  of  fi.  fa,,  accompanied  by  a 
letter,  directing  him  not  to  execute  it  till  the  return,  unless  another 
execution  should  come  in  in  the  meantime ;  and  afterwards  he  sent 
in  an  alias,  with  the  same  directions.  Another  execution  coming 
in,  the  sheriff  gave  precedence  to  it,  and  returned  ntiUa  bona  to  the 
first  writ.  The  judgment  creditor  having  brought  an  action  against 
the  sheriff,  it  was  held,  that  it  would  not  lie.  But  the  facts  of  that 
case  were  altogether  different  from  the  present.  That  was  a  mere 
colourable  proceeding  with  a  view  to  defeat  the  other  creditors,  and 
the  plaintiff's  writ  was  not  bond  Jide  delivered  to  the  sheriff  to  be 
executed.  In  the  present  case,  there  was  a  bond  Jide  postpone- 
ment of  execution,  but  that  was  after  a  delivery  of  the  writ  to  be 
executed,  and  there  is  no  suggestion  of  any  fraud.  The  general 
doctrine,  that  the  first  writ  is  entitled  to  priority,  ought,  therefore, 
in  this  case,  to  prevail.  The  clear  rule  of  law  is,  as  laid  down  in 
Hutchinson  v.  Johnson  (2),  that,  where  two  writs  of  Ji.fa.  against  the 
same  defendant  are  delivered  to  a  sheriff  on  different  days,  and  no 
sale  is  actually  made  of  the  defendant's  goods,  the  first  execution 
must  have  the  priority,  even  though  the  seizure  were  first  made 
under  the  subsequent  execution.  Drewe  v.  Lainson  (s)  is  an 
authority  to  the  same  point,  though  the  question  arose  on  the 
validity  of  the  plea.  The  rule  of  law  is  there  taken  to  be,  that, 
though  the  levy  is  under  the  second  writ,  the  sheriff  is  bound  to 
satisfy  the  first.  In  this  case.  Bird's  debt  was  large,  and  the  goods 
sufficient  to  satisfy  a  small  part  only  of  the  debt ;  and  the  sheriff 
was  justified  in  returning  mtUa  bona.  In  WinUe  v.  Freenum  (4), 
the  plaintiff  having  issued  a  fi.  fa.,  the  sheriff  seized  goods,  the 
proceeds  of  which  were  exhausted  by  payment  of  a  year's  rent  to 
the  landlord,  under  stat.  8  Anne,  c.  14,  s.  1,  the  expenses,  and  the 

[  •669  ]  sum  due  under  another  *writ  of  fi.  fa.,  previously  delivered  to  the 
sheriff ;  and  it  was  held,  that  a  return  of  nvUa  bona  to  the  plaintiffs 

(1)  11  Price,  445.  (3)  11  Ad.  &  El.  529 ;  3  P.  &  D.  24^. 

(2)  1  B.  R.  380  (1  T.  R.  729).  (4;  11  Ad.  &  El.  539 ;  1  O.  &  D.  93. 
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writ  was  proper,  and  that  the  sheriff,  in  an  action  against  him  for        Hunt 
falsely  making  such  return,  might  show  the  above  facts  under  a      hoopbb. 
plea,  that  the  original  defendant  had  no  goods  whereof  the  sheriff 
could  levy  the  damages  in  the  declaration  mentioned. 

Erie  and  Crompton,  in  support  of  the  rule : 

This  is  an  action  for  a  false  return  of  nulla  bona^  and  for  not 
levying  when  there  were  goods  upon  which  the  sheriff  could  and 
ought  to  have  levied.  At  the  time  when  the  plaintiff's  writ  was 
delivered  to  the  sheriff,  and  also  when  the  levy  was  made,  Bird's 
writ  of  execution,  though  in  fact  in  the  hands  of  the  sheriff,  had 
been  countermanded. 

(BoLFE,  B. :  What  was  said  was,  here  is  the  writ,  but  the  best 
time  to  levy  is  to-morrow  morning.  The  real  meaning  of  it  was, 
that  he  was  not  to  levy  later  than  the  following  morning.) 

It  is  submitted  that  the  notice  of  the  2nd  of  June  amounted  to  a 
positive  suspension  of  the  execution  until  further  orders,  and  the 
simple  question  is,  whether  it  must  not,  under  the  circumstances, 
be  considered  as  withdrawn,  and  therefore  not  in  the  sheriff's 
hands  to  be  executed,  within  the  meaning  of  the  Statute  of  Frauds, 
29  Car.  II.  c.  8,  s.  16,  which  enacts,  "  that  no  writ  of  execution 
shall  bind  the  property  of  the  goods,  but  from  the  time  that  such 
writ  shall  be  delivered  to  the  sheriff  to  be  executed  "  (i).  The 
circumstances  under  which  this  writ  was  placed  in  the  sheriff's 
hands  prevented  it  from  having  that  effect.  It  is  just  the  same  as 
if  it  had  been  actually  withdrawn.  In  Barker  v.  St.  Quintin  (2),  it 
was  held  that,  after  a  direction  of  the  plaintiff  not  to  execute  a  writ 
of  ca.  sa,y  the  sheriff,  if  he  does  so,  becomes  a  trespasser.  So,  in 
this  case  the  sheriff  was  in  the  situation  of  having  a  writ  in  his 
hands  *not  to  be  executed  ;  and  if  he  had  executed  it  during  the  [  *670  ] 
continuance  of  the  countermand,  he  would  have  been  a  trespasser. 
During  the  interval  between  the  1st  of  June  and  the  9th,  there  was 
no  duty  in  the  sheriff  to  levy  under  Bird's  execution;  and  if  he 
had  levied,  the  execution  debtor  would  have  had  a  right  of  action 
against  the  sheriff,  as  having  no  direction  to  execute  the  writ. 
Here  the  fact  was,  that  the  plaintiff  stopped  the  execution  upon  a 
promise  to  pay  502.  by  a  given  time.  In  every  one  of  the  cases  of 
this  kind,  there  has  been  nothing  in  the  nature  of  fraud,  but  merely 
the  giving  of  some  favour  by  which  the  execution  was  delayed. 
(1)  See  note  (I),  p.  453.  (2)  Ante,  p.  391  (12  M.  &  W.  441). 
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Hunt  Lord  Eenyon,  in  Kempland  v.  Macatday  (i),  did  not  put  the  case  on 
HoopsB.  the  ground  of  fraud  at  all,  but  on  the  simple  ground  '^  that,  if  the 
plaintiff  in  the  first  execution  directs  it  not  to  be  executed  before  a 
distant  day,  and  in  the  meantime  another  lexecution  comes,  the 
sheriff  is  not  to  keep  the  first  writ  hanging  over  the  heads  of  the 
other  creditors,  but  is  to  levy  under  the  last  execution,  as  if  no 
other  had  ever  been  delivered  to  him."  And  the  cases  of  PringU 
V.  Isaac  (2),  Payne  v.  Drewe  (8),  and  Samuel  v.  Duke  (4),  are  also 
authorities  showing  that  the  execution  does  not  bind  the  goods,  by 
reason  of  the  delay,  when  there  has  been  a  suspension  of  the  writ. 
A  countermand  of  execution  is  tantamount  to  a  withdrawal  of  the 
writ.  This  writ  was  not,  at  the  time  when  the  second  execution 
came  in,  within  the  meaning  of  the  Statute  of  Frauds,  in  tiie 
hands  of  the  sheriff  to  be  executed,  and  he  would  have  been  a  tres- 
passer if  he  had  executed  it  before  he  received  further  instructions 

to  do  so. 

Cur.  adv,  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  £. : 

r  *67i  ]  The  question  in  this  case  arose  on  a  motion  *to  enter  a  verdict  on 

a  point  reserved  by  my  brother  Bolfb.  The  plaintiff  brought  an 
action  against  the  defendants,  the  Sheriff  of  Middlesex,  for  not 
levying,  and  for  a  false  return  of  nulla  bona  to  a  writ  of  ^.  fa.  issued 
by  the  plaintiff  against  the  goods  of  one  Ward.  The  writ  was 
delivered  by  the  plaintiff  to  the  defendants  on  the  7th  of  June,  with 
directions  to  issue  a  warrant  immediately;  and  the  seizure  took 
place  the  day  after.  Before  this,  namely,  on  the  Ist  of  June,  one 
Bird  had  delivered  a  writ  of  Ji.  fa.  to  the  sheriff,  with  directions  to 
execute  it,  and  at  the  same  time  suggested  that  the  following  morn- 
ing would  be  the  best  time  for  the  purpose ;  but  did  not  order  the 
sheriff  not  to  execute  it  until  that  time.  Before  that  period,  the 
defendant  Ward  made  a  request  to  Bird  to  stay  the  execution,  and 
promised  him  50Z.,  and  Bird  on  that  day  verbally,  and  on  the  day 
after  in  writing,  gave  notice  to  the  defendants  not  to  execute  his 
fi.  fa.  until  further  orders.  On  the  9th  of  June,  the  601.  not  having 
been  paid  by  Ward,  such  further  orders  were  given ;  but,  when  the 
bailiff  for  Bird  entered,  the  plaintiff's  bailiff  was  in  possession. 

(1)  1  Peake,  N.  P.  95.  (3)  4  East,  623. 

(2)  11  Price,  445.  (4)  3  M.  &  W.  622. 
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The  defendants,  however,  proceeded  to  sell  to  satisfy  Bird's  execu-        Hunt 
tion,  and  paid  over  the  amount,  271.  58.  lid.,  to  him,  and  returned      hooper. 
nulla  bona  to  the  plaintiff's  writ,  and  the  plaintiff  then  brought 
.  this  action. 

The  jury  found  that  Bird's  writ  was,  in  the  first  instance, 
intended  to  be  executed,  and  not  suspended  until  the  following 
morning.  The  question  is,  whether  the  defendants  were  justified 
in  giving  Bird  a  preference,  and  paying  over  the  proceeds  to  him. 
There  is  no  doubt  but  that  the  sheriff,  as  between  him  and  different 
execution  creditors,  is  bound  to  execute  that  writ  which  is  first 
delivered  to  him  to  be  executed,  and  is  responsible  to  the  first 
creditor  who  so  delivered  his  writ  if  he  does  not.  On  the  part  of 
the  defendants,  it  was  contended,  that  they  were  justified  in  pre- 
ferring Bird's,  because  Bird's  writ  was  first  *delivered  to  them  [  '672  ] 
within  the  meaning  of  this  rule;  and  that  such  first  delivery 
entitled  him  to  a  preference,  unless  it  was  fraudulent,  that  is, 
unless  it  was  put  into  the  sheriff's  hands,  to  cover  the  goods  against 
a  subsequent  execution,  without  any  intention  to  make  an  actual 
levy,  in  which  sense  Bird's  execution  certainly  was  not  fraudulent. 
The  plaintiff's  counsel,  on  the  other  hand,  contended,  that  Bird's 
writ  ought  to  have  no  preference,  because,  though  it  was  first 
delivered  to  be  executed,  such  execution  was  afterwards  counter- 
manded, and,  whilst  such  countermand  continued,  the  writ  must  be 
considered  as  not  delivered  at  all  to  be  executed,  because  the  sheriff 
could  not  act  upon  it,  and  that  the  second  order  to  execute  could 
give  no  priority.  All  the  authorities  bearing  on  this  question  were 
cited  on  one  side  or  the  other.  On  full  consideration  of  them,  we 
are  of  opinion  that  the  plaintiff's  argument  is  well  founded. 

To  the  plaintiff's  complaint,  that  the  defendants  have  not  executed 
his  writ,  their  excuse  is,  that  they  had  a  prior  writ  in  their  hands 
to  be  executed  when  the  plaintiff's  writ  was  delivered  to  them,  and 
that  they  did  execute  that  writ  by  seizing  and  selling  under  it ;  the 
plaintiff's  answer  to  that  excuse  is,  that,  when  his  writ  was 
delivered,  the  defendants  had  received  orders  not  to  execute  the 
former  writ,  and  consequently  had  no  writ  to  be  executed,  and 
would  have  been  trespassers  if  they  had  attempted  to  do  so,  and 
therefore  could  not  legally  seize  or  sell  under  that  writ ;  and  this, 
we  think,  is  a  good  answer  to  the  sheriff's  excuse.  That  the  sheriff 
would  have  been  a  trespasser  by  acting  under  a  countermanded 
writ,  and  which  was  therefore  a  writ  not  delivered  to  be  executed,  was 
settled  by  the  recent  case  of  Barker  v.  St.  Quiniin,  in  this  Court. 
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Hunt  The  authorities  relied  upon  by  the  defendants  in  support  of  the 

HooPEB.  position,  that  a  writ  first  delivered  is  to  have  the  preference,  unless 
it  be  fraudulently  delivered  in  the  sense  before  mentioned,  do  not 
[  ♦eTS  ]  really  sustain  it.  In  Kempland  ♦v.  Macavlay  (i),  Lord  Eenyon  does 
not  rest  the  case  on  the  ground  of  fraud,  but  says,  that  if  the  sheriff 
is  directed  not  to  execute  the  first  writ  before  a  given  day,  and 
another  execution  in  the  meantime  comes,  he  must  execute  that. 
To  the  same  effect  is  Pringle  v.  Isdoc  (2),  which  last  case  did  not 
turn  upon  the  supposed  fraudulent  intent  to  protect  the  goods,  but 
on  the  omission  of  the  plaintiff  to  direct  his  writ  to  be  executed, 
and  Wood,  £.,  said  that  the  case  was  within  the  principle  of 
Kempland  v.  Macaulay,  and  the  question  of  fraud  need  not  be  left 
to  the  jury.  In  SmcMcomb  v.  Cross  (3),  which  has  the  appearance 
of  supporting  the  defendants*  position.  Lord  Holt  is  reported  to 
have  said,  obiter,  (for  it  was  unnecessary  to  the  decision  of  the  case), 
that  no  action  lies  against  the  sheriff,  because  he  who  delivered  his 
first  writ  would  not  take  a  warrant ;  so,  it  seems,  he  had  a  design 
only  to  keep  the  first  execution  in  his  pocket  to  protect  the  defen- 
dant's goods  by  fraud.  Though  Lord  Holt  infers  from  the 
plaintiff's  conduct  a  fraudulent  intent,  he  does  not  treat  that 
intent  as  essential  in  order  to  deprive  him  of  his  priority.  The 
last  case  cited  was  Bradley  v.  Wyndliam  (4) ;  there  the  writ  was 
delivered  nominally,  with  orders  to  execute  it ;  there  was  an  actual 
seizure  by  the  sheriff,  so  that  it  became  a  question  whether  such 
seizure  was  void  on  the  ground  of  its  being  colourable,  and  meant 
to  protect  the  property. 

We  are,  therefore,  of  opinion,  that  in  this  case  the  countermand 
of  the  execution  of  the  writ  was  equivalent  to  its  withdrawal  at 
the  time,  and  Bird's  writ  could  not  be  considered  as  having  been 
delivered  to  the  sheriff  to  be  executed  until  the  order  to  proceed 
after  the  delivery  of  the  plaintiff's,  and  consequently  the  rule 
must  be  absolute  to  enter  a  verdict  for  27^.  5s.  lid.,  the  amount 
realized. 

Rtde  absolute. 

(1)  1  Peake,  N.  P.  96.  (3)  1  Ld.  Bay.  252. 

(2)  11  Price,  445.  (4)  1  Wils.  44. 
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RICKETTS  AND  Another  v.  WEAVER.  is**. 

Mayl. 
(12  Meeson  &  Welsby,  718—724  ;  S.  C.  13  L.  J.  Ex.  195.)  -_ 

Tlie  executor  of  a  tenant  for  life  may  recover  for  the  breach  of  a  puas! 
covenant  to  repair,  committed  by  the  lessee  of  the  testator  in  his  lifetime,  r  718  1 
without  averring  a  damage  to  his  personal  estate. 

CoYBNANT.  The  declaration  stated,  that  heretofore,  to  wit,  on 
&c.,  in  the  lifetime  of  William  Lloyd,  deceased,  and  Betty  his  wife, 
by  an  indenture  made  between  the  said  W.  Lloyd  and  Betty  his 
wife,  of  the  first  part,  A.  Stallard  of  the  second  part,  and  the 
defendant  and  one  J.  Bates  of  the  third  part,  a  certain  messuage 
and  lands  were  demised  by  the  said  William  Lloyd  and  Betty  his 
wife,  to  the  said  A.  Stallard,  to  hold  the  same  for  the  term  of  one 
whole  year,  if  the  said  Betty  should  so  long  live,  and  after  the 
expiration  of  the  said  term  of  one  year,  from  *year  to  year,  so  long  [  *7i9  ] 
as  both  parties  should  agree  as  to  the  rent;  that  the  said  A.  Stallard 
thereby  covenanted  with  the  said  W.  Lloyd  and  Betty  his  wife, 
amongst  other  things,  to  keep  and  leave  in  repair  the  said  messuage 
and  premises ;  the  defendant  and  the  said  J.  Bates  also  covenanted 
with  them,  the  said  William  Lloyd  and  Betty  his  wife,  that  in  case 
he  the  said  A.  Stallard,  his  executors,  <&c.,  should  be  guilty  of  a 
breach  of  any  of  the  covenants  in  the  said  indenture  mentioned,  on 
his  and  their  part  to  be  observed  and  performed,  he  the  defendant 
should  and  would,  on  demand,  pay  and  discharge  all  costs,  charges, 
and  expenses  that  should  or  might  accrue  by  reason  of  such 
defaults,  and  should  and  would,  in  all  respects,  be  liable  as  though 
he,  the  defendant,  were  the  real  and  bond  fide  tenant  of  the  said 
premises.  The  declaration  then  averred,  that  Stallard  entered 
upon  the  premises,  and  that  the  said  Betty  died  in  the  lifetime  of 
the  said  William  Lloyd ;  that  the  said  A.  Stallard  did  not  keep  the 
said  premises  in  repair  during  the  said  term,  and  by  means  thereof 
the  said  premises,  in  the  lifetime  of  the  said  William  Lloyd, 
sustained  damage  to  the  amount  of  2002.,  and  that  the  said  William 
Lloyd  had,  by  reason  of  such  defaults,  incurred  liability  to  great 
costs,  charges,  and  expenses,  of  all  which  premises  the  defendant 
had  notice,  and  was  requested  to  pay  the  same.  Breach,  non- 
payment thereof. 

Plea,  that,  before  the  said  demise  in  the  declaration  mentioned, 
the  said  William  Lloyd  and  Betty  his  wife  were  seised  in  their 
demesne  as  of  freehold,  in  right  of  the  said  Betty,  for  the  term  of 
her  natural  life,  in  the  said  messuage  and  lands ;  and  that  they  the 
said  William  Lloyd  and  Betty  his  wife  had  not  any  further  or  other 
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RicKBTTs     interest  in  the  said  demised  premises ;  and  that  the  said  William 
Wba'veb.     Lloyd  was  not  in  his  lifetime  put  to,  nor  did  he  incar  liability  to,  the 
said  costs,  charges,  and  expenses  in  the  declaration  mentioned,  or 
any  part  thereof. 
[*720]  Special  demurrer,  assigning  for  causes  (infer  alia),  that  *the 

plea  confessed  a  breach  of  the  several  covenants  set  forth  in  the 
declaration,  without  showing  any  answer  to  or  excuse  for  com- 
mitting them :  That  the  plea  gave  the  go-by  to  that  branch  of  the 
covenant,  by  which  the  defendant  stipulated  for  his  individual 
liability  in  all  respects  as  if  he  were  himself  the  real  and  bond  fide 
tenant :  That  the  plea  did  not  answer  the  declaration  even  to  the 
extent  of  nominal  damages ;  and  that  it  was  consistent  with  every 
allegation  contained  in  the  plea,  that  the  personal  estate  of  William 
Lloyd  had  sustained  damage  by  the  alleged  and  admitted  breaches 
of  covenant.     Joinder  in  demurrer. 

Barstow,  in  support  of  the  demurrer : 

It  will  probably  be  contended,  on  the  part  of  the  defendant,  that 
the  declaration  is  bad  in  substance,  on  the  ground  that  the  executor 
of  a  tenant  for  life  cannot  sue  for  a  breach  of  a  covenant  committed 
in  the  lifetime  of  the  testator.  To  that  objection  the  case  of 
Raymond  v.  Fitch  (i)  seems  to  furnish  a  sufficient  answer ;  where 
it  was  held,  that  an  executor  might  sue  the  lessee  of  his  testator 
for  a  breach  of  a  covenant  not  to  fell  trees,  committed  in  the 
testator's  lifetime.  Li  this  lease  there  is  a  separate  and  distinct 
engagement  by  the  defendant  to  pay  the  charges  and  expenses 
occasioned  by  the  non-repair  of  the  premises  on  demand,  not 
merely  as  a  surety  for  the  tenant,  but  as  if  he,  the  defendant,  were 
himself  the  real  and  bond  fde  tenant.  He  is  in  all  respects  to  be 
liable  as  tenant.  But  even  supposing  he  were  liable  only  as  suretj, 
still  he  is  within  the  terms  of  the  declaration ;  for  the  testator's 
estate  has  sustained  damage  by  the  premises  being  out  of  repair, 
and  by  the  liability  of  the  tenant  for  life  to  charges  in  consequence 
thereof.  The  plea  is  also  bad,  inasmuch  as  it  leaves  untouched  one 
part  of  the  complaint  in  the  declaration,  namely,  the  deterioration 
[  *72i  ]  of  the  premises  by  the  *non-repair,  and  only  professes  to  meet 
the  breach  as  to  the  charges  and  expenses. 

J.  Henderson^  contra : 
No  privity  of  contract  or  interest  exists  between  the  present 
(I)  41  B.  B.  797  (2  Cr.  M.  &  E.  588). 
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plaintiff  and  the  defendant.  The  interest  of  the  testator  was  in  ricketts 
right  of  his  wife  only,  and  determined  on  her  death :  so  also  did  weavbr. 
the  term  of  the  tenant:  and  the  liability  of  the  defendant  is 
collateral  only.  It  does  not  follow  that  upon  every  defaalt  of  the 
tenant  to  perform  the  covenants,  his  surety  is  liable.  It  is  not  like 
the  case  of  a  covenant  by  the  surety  that  the  tenant  shall  perform 
the  covenants.  A  literal  construction  of  this  covenant  would  impose 
upon  the  defendant  that  which  it  is  impossible  for  him  to  do — 
namely,  personally  to  perform  the  covenant  for  repair.  The 
defendant  never  could  repair  the  premises,  because  he  would  have 
no  right  to  enter  for  that  purpose.  To  construe  the  covenant  as 
the  plaintiff  contends,  would  involve  an  absurdity ;  viz.  that  A. 
having  covenanted  to  do  certain  things,  B.,  without  having  the 
power,  should  do  so  also. 

(Parkb,  B.  :  He  must  take  care  they  are  done.  It  is  no  answer 
to  a  positive  contract  to  do  a  thing,  that  you  cannot  do  it. 

Aldbbson,  B.  :  What  is  there  to  show  that  the  defendant  did  not 
himself  occupy  the  premises  ?) 

By  the  contract,  the  exclusive  right  to  the  possession  is  in  another 
person. 

(Parks,  B.  :  What  follows,  but  that  he  cannot  personally  perform 
the  covenant  ?  then  if  he  cannot,  he  must  pay  the  amount  of  the 
injury.  It  is  like  the  case  of  a  guarantie ;  if  the  party  do  not 
perform  his  contract,  the  guarantor,  who  cannot  personally  do  the 
act,  must  pay  for  him.) 

The  words  "  on  demand  "  precede  both  branches  of  the  covenant, 
and  may  be  applied  to  both.  That  construction  will  give  a 
reasonable  effect  to  every  part  of  it. 

(Pollock,  C.  B.  :  It  cannot  mean  that  the  defendant  should  on 
demand  be  liable.      Then    there    is    the  unqualified    covenant, 
that  *the  defendant  shall  be  liable  in  all  respects  as  if  he  were       [  *722  ] 
the  tenant.) 

But  whether  the  covenant  be  direct  or  collateral,  it  is  not  one 
on  which  the  executors  can  sue.  They  have  no  interest  in  the 
covenants  of  their  testator,  who  was  only  tenant  for  life  of  the 
premises.  The  case  of  Kingdon  v.  NotiU  (i)  is  in  point.  There 
(1)  14  B.  B.  462  (1  M.  &  S.  355). 
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RicKBTTB  the  defendant  had  conveyed  certain  premises  in  fee  to  the  plaintiff's 
Weavbb.  testator,  with  whom  he  covenanted  that  he  was  seised  in  fee,  and 
had  a  good  right  to  convey :  and  it  was  held  that  the  plaintiff,  as 
executrix,  could  not  sue  for  breaches  of  that  covenant,  without 
showing  some  special  damage  to  the  testator  in  his  lifetime,  or  that 
the  plaintiff  claimed  some  interest  in  the  premises.  The  mere 
existence  of  a  covenant  with  the  testator  does  not  pre-suppose  the 
right  of  the  executor  to  sue  upon  it;  there  must  be  some  contract 
which  may  enure  to  the  benefit  of  the  testator.  Here  the  plea 
expressly  denies  any  damage  to  the  estate  in  the  lifetime  of  the 
testator. 

(Parke,  B.  :  All  the  authorities  were  considered,  and  this  question 
was  determined  in  the  case  of  Raymond  v.  Fitch,  which  is  an 
authority  expressly  in  point.) 

But  here  it  does  not  appear,  either  expressly  or  by  necessary 
implication,  that  the  personal  estate  is  diminished,  or  that  the 
liability  was  incurred  in  the  lifetime  of  the  wife ;  it  might  have 
been  after  the  determination  of  the  estate  to  which  the  covenant  of 
the  surety  applies. 

(Parke,  B.  :  Surely  the  lessor  is  entitled  to  have  the  covenant 
performed.  Could  he  not  sue  for  the  breach  of  the  covenant  to 
repair  in  his  lifetime,  without  any  injury  to  the  personal  estate  at 
all  ?  if  he  could,  why  should  not  his  executor  ?  The  case  is  wittiin 
the  principle  of  Raymond  v.  Fitch.) 

That  was  the  case  of  a  tenant  in  fee-simple. 

(Parke,  B.  :  Nothing  turns  on  that  distinction ;  inasmuch  as  the 
[  *723  ]      tenant  for  life  could  himself  sue  *for  a  breach  of  covenant  in  his 
lifetime,  why  may  not  his  executor?    The  breach  of  covenant 
imports  a  damage.) 

Where  it  appears  that  the  injury  is  to  the  realty,  and  it  is  a  covenant 
real,  a  personal  damage  must  be  shown,  to  entitle  the  executor  to 
sue.  Wherever  the  heir  can  have  an  action,  the  executor  cannot ; 
here,  if  the  lessor  had  not  been  tenant  for  life  only,  the  heir  wonld 
have  had  an  action  ;  and  the  liability  is  only  to  the  same  extent  as 
if  he  had  been  tenant  in  fee-simple. 

Pollock,  C.  B.  : 
I  think  this  case  must  be  governed  by  that  of  Raymond  v.  Fitch, 
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and  that,  after  the  decision  in  that  case,  it  is  impossible  to  say,  that     Ricketts 

this  action  is  not  maintainable.      My  brother  Parke  there  cited     weaver. 

Morly  V.  Polhill  (i),  as  showing  that  an  executor  was  entitled  to  sue 

for  a  breach  of  covenant  to  repair,  in  the  lifetime  of  the  testator. 

That  case  was  endeavoured  to  be  distinguished  by  Sir  William 

FoLLBTT,  on  the  ground  that  there  there  was  a  covenant  to  repair ; 

so  that  it  was  admitted,  that  in  the  case  of  a  covenant  to  repair, 

broken  in  the  lifetime  of  the  lessor,  an  action  could  be  maintained 

by  the  executor.     I  think,  therefore,  that  the  case  of  Raymond  v. 

Fitch  is  a  direct  authority,  and  that  our  judgment  must  be  for  the 

plaintiffs. 

Parke,  B.  : 

I  am  of  the  same  opinion.  If  the  action  can  be  maintained  on 
that  part  of  the  covenant  which  states  that  the  defendant  shall  be 
liable  as  if  he  were  himself  the  tenant,  the  plea  is  bad ;  because  it 
does  not  answer  that  part,  but  only  the  other  branch  of  it,  as  to  the 
payment  of  the  expenses  incurred  by  the  testator.  The  question, 
therefore,  is  reduced  to  this,  whether  an  executor  can  sue  for  the 
breach  of  a  covenant  to  repair  in  the  lifetime  of  the  lessor,  who  was 
tenant  for  life,  without  averring  special  damage.  On  that  point, 
Raymond  v.  Fitch,  in  which  *all  the  cases  were  considered,  is  an  f  *i2i  j 
authority  directly  in  point,  and  ought  not  to  be  shaken.  The  result 
of  that  case  is,  that  unless  it  be  a  covenant  in  which  the  heir  alone 
can  sue  (according  to  Kingdon  v.  Nottle  and  King  v.  Jones  (2) )  for  a 
breach  of  the  covenant  in  the  lifetime  of  the  lessor,  the  executor 
can  sue,  unless  it  be  a  mere  personal  contract,  in  which  the  rule 
applies  that  actio  personalis  moritur  cam  persona.  The  breach  of 
covenant  is  the  damage  ;  if  the  executor  be  not  the  proper  person 
to  sue,  the  action  cannot  be  brought  by  any  one. 

Aldbrson,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


KAE  V.  HACKETT.  mu 

(12  Meeson  &  Welsby,  724—727 ;  S.  0.  13  L.  J.  Ex.  216 ;  8  Jur.  427.)  ^^' 

Declaration  on  a  charter-pcu-ty  stated,  that  it  was  agreed  thereby  that  £xch,  of 

the  ship  should  sail  in  ballast  to  a  safe  and  convenient  port,  near  to  Cape  -Pleas, 

Town,  and  there  load  a  full  cargo,  &c. ;  and  the  plaintiff  agreed  to  load  the  [  724  ] 
vessel  with  the  said  cargo,  and  to  pay  freight.    Averment,  that,  though 

(1)  2  Vent.  o6  (2)  5  Taunt.  418;  1  Marsh.  107. 

B-R. — ^VOL.  LXVII.  80 
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Rak  the  plaintiff  was  ready  and  willing  to  appoint  and  put  on  board  a  proper 

V.  person  as  supercargo,  who  would  have  indicated  to  the  master  a  safe  and 

Hackbtt.  convenient  port  near  Cape  Town  for  receiving  on  board  the  cargo,  the 

defendant  would  not  permit  the  ship  to  proceed  in  ballast  on  the  voyage : 
Held,  bad  on  general  demurrer,  for  not  averring  that  the  plaintiff  gave 
notice  to  the  defendant  of  a  safe  and  convenient  port,  &c,  or  anytiiing 
equivalent  in  law  to  such  notice ;  for  that  it  was  the  duty  of  the  charterer 
to  select  the  port,  and  give  notice  of  it  to  the  owner  before  the  commence- 
ment of  the  voyage. 

Assumpsit  on  a  charter-party.  The  declaration  stated,  that,  by 
articles  of  agreement  made  between  the  plaintiff  and  the  defendant, 
owner  of  the  ship  Emma,  it  was  agreed  that  the  ship  should  sail  and 
proceed  in  ballast  to  a  safe  and  convenient  port,  near  to  Gape  Town, 
and  there  load  a  full  cargo  of  merchandize,  and  therewith  proceed 
to  Cork  or  Falmouth;  and  the  plaintiff  agreed  to  load  the  said 
vessel  with  the  said  cargo,  and  to  pay  freight  for  the  same 
to  the  defendant,  &c.  The  declaration  then  averred,  that  although 
the  plaintiff  was  ready  and  wilUng  to  appoint  and  put  on  board 
[  *726  ]  the  ship  a  fit  and  proper  person  as  supercargo,  *to  take  care 
of  the  merchandize  to  be  loaded  on  board  the  said  ship,  to  indicate 
and  make  known,  and  which  supercargo  would  have  indicated  and 
made  known,  to  the  master  of  the  ship,  a  safe  and  convenient  port 
near  Gape  Town  for  receiving  on  board  such  cargo  of  merchandize, 
yet  the  defendant  did  not  nor  would  suffer  or  permit  the  said  ship 
to  proceed  in  ballast  on  the  said  intended  voyage,  Sec. 
General  demurrer,  and  joinder. 

The  principal  point  stated  for  argument  by  the  defendant  was, 
that  the  declaration  was  defective  and  bad,  in  omitting  to  state, 
either  that  the  plaintiff  gave  notice  to  the  defendant  of  a  safe  and 
convenient  port  near  Gape  Town,  to  which  the  ship  was  to  proceed, 
or  anything  equivalent  in  law  to  such  notice. 

Crowder,  in  support  of  the  demurrer : 

The  question  in  this  case  is,  whether  it  is  not  a  condition  precedent 
to  the  right  of  action  on  this  charter-party,  that  the  charterer  should 
have  indicated  a  safe  and  convenient  port  to  which  the  ship  might 
proceed  to  take  in  her  cargo,  and  whether  what  is  averred  in  this 
declaration,  as  to  the  appointment  of  a  supercargo,  is  sufficient.  It 
is  submitted  that  it  is  not.  It  is  of  the  utmost  importance  that  the 
owner  of  the  vessel  should  know,  before  the  commencement  of  the 
voyage,  whither  she  is  going.  The  plaintiff  does  not  state  that  he 
gave  him  that  information  ;  he  avers,  indeed,  that  he  did  something 
else  instead,  but  he  does  not  state  that  that  was  assented  to  by  the 
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defendant.   If  he  had  alleged  that  it  was  agreed  between  the  parties        bae 
that  the  indication  of  a  port  by  the  supercargo  should  be  sufficient,     hackett. 
that  might  have  entitled  him  to  sue;  but  the  charter-party  does  not 
provide  for  that.     There  is  no  provision  for  the  maintenance  of  a 
supercargo.      That  which,  by  the  charter-party,  is  a  condition 
precedent  to  the  defendant's  liability  is  not  averred. 

(Parks,  B.  :  The  only  question  is,  whether  the  owner  may  not  be 
bound  to  go  to  a  safe  port  selected  by  himself.) 

The  selection  of  the  merchandize  must  be  by  the  shipper ;  and  so       [  ^26 1 
the  plaintiff  has  considered  it  in  framing  his  declaration. 

Tomlinson,  contra  : 

If  the  defendant  was  bound  to  go  to  a  safe  port  selected  by 
himself,  the  plaintiff  is  entitled  to  recover :  but  it  must  be  admitted 
that  the  contract  was  not  so  understood  by  either  party,  but  that 
the  plaintiff  had  the  option  of  naming  the  port.  It  is  submitted, 
however,  that,  from  the  whole  of  the  charter-party,  it  appears  that 
the  plaintiff  was  to  go  out,  and  have  the  control  of  the  cargo ;  and 
if  80,  that  the  averment  as  to  the  supercargo  would  be  sufficient. 
The  charter-party  does  not  name  or  allude  to  any  agents  of  the 
plaintiff  at  the  port  near  Gape  Town.  The  plaintiff  personally 
undertakes  to  load  the  vessel  with  a  cargo.  On  the  other  hand, 
agents  of  the  plaintiff  at  London  and  Liverpool  are  expressly  named 
for  the  return  cargo.  There  is  no  allegation  that  the  defendant 
asked  the  plaintiff  to  name  a  port :  and  there  are  many  things  to 
be  done  which  must  be  done  either  by  the  charterer  himself  or  by  a 
supercargo.     The  calling  for  orders  rather  imports  the  latter. 

Pollock,  C.  B.  : 

I  think  this  is  a  perfectly  clear  case.  Galling  to  our  assistance 
our  knowledge  of  mercantile  matters,  it  seems  to  me  that  the  port 
to  which  the  vessel  was  to  proceed  was  to  be  selected  by  the 
charterer,  and  not  by  the  owner.  It  is  admitted,  that  it  is  either 
to  be  named  by  him,  or  that  he  is  to  send  somebody  with  the  vessel 
to  name  it.  But  if  it  was  to  be  the  latter,  there  should  have  been  a 
stipulation  to  that  effect  in  the  charter-party. 

Parke,  B.  : 

My  only  doubt  arose  from  the  omission  of  the  charter-party  to 
state  whether  the  option  of  selecting  the  port  was  to  be  with  the 

30—2 
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Bae  charterer  or  the  owner.  But,  looking  at  the  whole  of  it»  I  think 
Hackett.  the  port  was  to  be  selected  *by  the  plaintiff,  the  charterer ;  there- 
[  *727  ]  fore  it  should  either  have  been  named  before  the  ship  sailed,  or 
there  should  have  been  an  express  stipulation  for  its  being  named 
afterwards.  So,  if  it  was  intended  that  a  supercargo  should  go  for 
that  purpose,  there  should  have  been  an  express  stipulation  to  that 
effect.  In  the  absence  of  any  such  agreement,  the  charterer  is  the 
party  to  select  the  port.  The  declaration,  therefore,  is  bad  for  want 
of  an  averment  that  he  selected  a  safe  port,  and  gave  notice  thereof 
to  the  defendant. 

Aldbbson,  £. : 

I  am  of  the  same  opinion.  It  is  clear  that  the  charterer  is  the 
person  to  name  the  port,  because  he  is  to  provide  the  cargo.  How 
could  he  provide  a  cargo  from  all  the  places  which  the  other  party 
might  choose  to  go  to  ? 

BoLFB,  B.,  concurred. 

Judgment  for  the  defendant. 


1844.       PHILLIPS  AND  Another  v.  MORRISON  and  Another. 

AprUVJ.  ^j2  Meeson  &  Welsby,  740—742 ;  S.  C.  13  L.  J.  Ex.  212 ;  8  Jur.  343.) 

Jiixch,  of  A  paper,  signed  by  the  defendants,  stated,  that  the  plaintiffs  agreed  to 

'^^^'"*  sell  to  the  defendants  all  the  two  upper  Teins  or  beds  of  coal,  (deeciibmg 

[  740  ]  them  by  their  name  and  locality),  containing  by  admeasurement  sixteen 

acres,  at  the  price  or  sum  of  77/.  per  acre,  to  be  paid  for  as  follows :  the 
sum  of  100/.  on  the  day  of  the  date  thereof,  and  the  remainder  by  equal 
quarterly  payments  of  25/.  each :  and  it  was  stipulated,  that,  if  the 
defendants  should  work  more  coal  than  in  any  year  should  exceed  100/L,  at 
the  rate  of  77/.  per  acre,  they  should  pay  for  such  excess:  Held,  that  the 
instrument  did  not  reqtiire  an  ad  vaUjrtm  stamp,  as  upon  a  conveyance, 
under  dd  Geo.  III.  c.  184  (1),  and  that  a  stamp  of  3d«.  was  sufficient. 

Assumpsit  to  recover  the  sum  of  75L,  for  coals  sold  and  delivered 
to  the  defendants  by  the  plaintiffs  ^nd  one  D.  Phillips,  since 
deceased. 

Plea,  non  assumpsit. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Assizes  for  the 

county  of  Monmouth,  the  plaintiffs  tendered  in  evidence  a  paper 

signed  by  the  defendants,  which  stated  that  D.  Phillips  and  the 

[  *74i  ]      plaintiffs  agreed  to  sell  to  the  defendants  all  the  *two  upper  veins 

or  beds  of  coal,  commonly  called  and  known  by  the  name  of 

(1)  Bepealed.    fc;ee  now  the  SUmp  Act,  1891  (54  &  bb  Vict.  c.  39),  s.54.-  J.G.  P« 
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Monythusloyne  Veins,  lying  and  being  in  and  underneath  certain  Phuxips 
lands  called  Eevan  y  Coch,  containing  by  admeasurement  sixteen  Morrison. 
acres,  be  the  same  more  or  less,  at  the  price  or  sum  of  771.  per 
acre,  to  be  paid  for  in  manner  following ;  that  is  to  say,  the  sum 
of  lOOZ.  on  the  day  of  the  date  hereof,  and  the  remainder  to  be  paid 
by  equal  quarterly  payments  of  251.  each,  namely,  on  &c.  It  was 
also  stipulated  by  the  agreement,  that,  if  the  defendants  should 
work  more  of  the  coal  than  in  any  year  should  exceed  lOOZ.,  after 
the  rate  of  771.  per  acre,  in  such  case  the  defendants  should  pay 
for  such  excess,  on  the  days  of  the  quarterly  payments,  after  the 
rate  aforesaid,  which  should  be  considered  as  part  of  the  price  to 
be  paid  for  the  said  coal.  It  was  objected  for  the  defendants,  that 
this  memorandum,  which  bore  a  stamp  of  S5s.  only,  was  inadmis- 
sible for  want  of  an  ad  valorem  stamp  of  121. ,  under  the  55  Geo.  III. 
c.  184,  schedule,  part  1,  "Conveyance,"  on  the  ground  that  it 
amounted  to  a  conveyance  upon  the  sale  of  an  interest  in  land. 
The  learned  Judge  received  the  instrument  in  evidence,  reserving 
(he  point  for  the  consideration  of  this  Court,  and  the  jury  thereupon 
found  a  verdict  for  the  plaintiffs,  damages  751. ;  the  learned  Judge 
having  reserved  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them. 

Taifaurdf  Serjt.,  now  moved  accordingly : 

This  is  an  agreement  for  the  sale  of  certain  acres  of  coal  by 
instalments,  at  a  specified  rate  or  price,  and,  although  the  instru- 
ment is  in  terms  an  agreement  merely,  yet,  as  no  further  instrument 
appears  to  have  been  contemplated,  the  transaction  amounted  to  a 
sale  of  the  coals,  and  an  ad  valorem  stamp  was  necessary.  The  words 
of  the  Stamp  Act,  65  Geo.  IV.  c.  184,  schedule,  tit.  "  Conveyance," 
are  as  follows :  "  Conveyance,  whether  grant,  disposition,  lease, 
&c.,  or  of  any  other  kind  or  description  whatsoever,  upon  the  sale 
of  any  *lands  &c.,  or  other  property,  real  or  personal,  or  of  any  [  *742  ] 
right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  lands  &c. ; 
viz.  for  and  in  respect  of  the  principal  or  only  deed,  instrument,  or 
writing,  whereby  the  lands  or  other  things  sold  shall  be  granted 
&c.,  or  otherwise  conveyed  to  or  vested  in  the  purchaser,"  &c.  (i). 
Now,  here,  this  is  the  only  instrument  or  writing  by  which  these 
coals  are  vested  in  the  defendants.  He  cited  Wilm^t  v.  IVilkinson  (2), 
and  Rex  v.  The  Inhabitants  of  RidgweU  (8). 

(1)  See  now  Stamp  Act,  1891  (54  &         (2)  30  &.  £.  405  (6  B.  &  C.  506J. 
55  Vict.  c.  39),  8.  54.-^.  G.  P.  (3)  6  B.  &  C.  666. 
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Phillips      Parke,  B.  : 

MoKKisoN.  I  am  of  opinion  that  the  instrument  in  question  does  not  come 
within  the  clause  in  the  Stamp  Act  that  has  been  referred  to, 
inasmuch  as  it  passed  no  interest  in  the  coals.  It  cannot  be  said 
that  the  coals  are  either  granted,  leased,  assigned,  or  transferred,  or 
otherwise  conveyed  to  or  vested  in  the  purchaser,  by  this  instrament. 
No  part  of  the  freehold  could  pass  without  a  regular  conveyance 
under  seal. 

Aldbrson,  B.  : 

It  must  be  a  conveyance  whereby  the  thing  sold  is  vested  in  the 
purchaser — those  are  the  words  used  in  the  Act.  It  is  impossible  to 
say  here  that  the  coals  were  vested  in  the  defendants  as  purchasers. 

Pollock,  C.  B.,  and  Bolfe,  B.  concurred. 

Ride  refuted. 


i84i.  LEAROYD  V.  ROBINSON  (1). 

Avril  19. 
\ (12  Meeson  &  Welsby,  745—746 ;  8.  0.  13  L.  J.  Ex.  213.) 

^fj    ^  The  plaintiff,  a  manufactaTer,  baying  consigned  goods  to  one  C,  who  luul 

*  acted  as  his  agent,  C,  being  liable  together  with  the  defendant  on  a  bill  of 

*-        -'  exchange  which  had  become  due,  obtained  from  the  defendant  300/.  for  the 

purpoee  of  taldng  up  the  bill,  and  at  the  same  time  deposited  vith  the 
defendant  the  plaintiff's  goods.  The  plaintiff  haying  brought  troyer  to 
recoyer  back  the  goods,  the  Judge  told  the  jury,  that,  if  they  thought  the 
transaction  was  only  a  circuitous  mode  of  paying  the  bill,  on  which  the 
defendant  was  liable,  it  was  not  within  the  Factors  Act,  5  &  6  Yict.  c  39. 
8. 1  (2) :  Held,  that  the  direction  was  right,  and  that  the  transaction  was  not 
protected  by  the  statute. 

Trover  for  goods.  Pleas,  Not  guilty,  and  not  possessed,  and 
issues  thereon. 

At  the  trial,  before  Goltman,  J.,  at  the  last  Liverpool  Assizes,  the 
following  facts  were  proved :  The  plaintiff  was  a  manufacturer,  and 
had  consigned  goods  to  one  Clark,  who  had  acted  as  agent  for  him 
and  also  for  the  defendant.  Clark,  being  liable  together  with  the 
defendant  on  a  bill  of  exchange,  which  became  due  on  the  6th  of 
November,  obtained  from  the  defendant  the  sum  of  800{.  for  the 
purpose  of  taking  up  the  bill,  and  at  the  same  time  deposited  with 
him  the  plaintiff's  goods.  For  the  defendant  it  was  contended, 
that  the  transaction  was  protected  by  the  6  &  6  Yict.  o.  89,  s.  1  (2}i 

(1)  Cited     and     distinguished     in  (2)  Bepealed  by  the  Factors  Act, 

Kalteiihach  y.  LewiSy  (1885)   10  App,       1889  (52  &  53  Vict.  c.  45).     See  now 
Cas.  617,  630,  55  L.  J.  Ch.  58,  s,  %  of  thut  Act — J.  G.  P, 
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which  enacts,  ''  that  any  agent  who  shall  thereafter  be  intrusted  Lbaboyd 
with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods,  robivson. 
shall  be  deemed  and  taken  to  be  the  owner  of  such  goods  and 
documents,  so  far  as  to  give  validity  to  any  contract  or  agreement 
by  way  of  pledge,  lien,  or  security  bmid  fide  made  by  any  person 
with  such  agent  so  intrusted  as  aforesaid,  as  well  for  any  original 
loan  &c.,  as  also  for  any  further  or  continuing  advance  in  respect 
thereof."  It  was  urged,  that  this  was  a  loan  to  Clark,  who  had 
been  intrusted  with  the  plaintiif 's  goods,  and  had  bond  fide  ^pledged  [  *746  ] 
them  within  the  meaning  of  the  Act.  For  the  plaintiff  it  was 
insisted,  that  the  whole  was  a  contrivance  between  the  defendant 
and  Clark,  to  enable  the  defendant  to  get  possession  of  the  plaintiff's 
goods.  The  learned  Judge  told  the  jury,  that,  if  the  transaction 
was  only  a  circuitous  mode  of  paying  the  bill,  on  which  the  defen- 
dant was  liable,  it  was  not  within  the  Act  of  Parliament,  and  the 
plaintiff  was  entitled  to  recover.  The  jury  having  found  a  verdict 
for  the  plaintiff, 

Knowlei  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  contended  that  the  transaction  came  within  the  meaning 
of  the  Act,  and  was  a  pledge  for  an  antecedent  debt  due  from  Clark 
to  the  defendant. 

PoiiLOOK,  C.  B. : 

I  think  the  learned  Judge  was  substantially  right  in  his  direction 
to  the  jury.  It  is  clear  that  the  money  never  would  have  been 
advanced  to  Clark  but  for  the  purpose  of  taking  up  the  bill ;  and 
that  was  what  was  meant  by  the  learned  Judge.  The  case  would 
have  been  different  if  Clark  had  borrowed  the  money,  and  deposited 
the  goods  as  a  security. 

Pabkb,  B.  : 

The  transaction  was  not  that  of  a  loan  at  all,  and  the  owner  of 
the  goods  never  had  the  least  chance  of  getting  the  money.  The 
understanding  was,  that  Clark  was  to  apply  the  money  to  take  up 
the  bill. 

Aldbbson,  B.,  and  Bolfe,  B.,  concurred. 

Rvle  refuied. 
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1844.  WAKD  AND   Others  v.   CLAKKE. 

^!1_^^'      (12  Meeson  &  Welsby,  747—751 ;  S.  C.  1  Dowl.  &  L.  1027;  13  L.  J.  Ex.  229; 
lack,  of  8  Jur.  364.) 

-        '  In  an  action  by  churchwardens  and  overseers  for  the  use  and  occupation 

'-        ^  of  land  held  by  tiiem,  in  the  nature  of  a  body  corporate,  under  59  Gteo.  III. 

c.  12,  B.  17,  the  declaration  must  describe  the  plaintiffs  as  churchwardens 

and  overseers. 

Assumpsit  for  the  use  and  occupation  of  certain  pasture  land, 
with  a  count  on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Assizes  for  Suffolk, 
the  following  facts  appeared  in  evidence.  The  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Haugley  were,  for  the  time 
being,  in  their  capacity  of  a  quasi  corporation,  entitled  to  a  close  called 
the  Town  Meadow.  A  dispute  having  arisen  with  the  defendant 
respecting  the  use  of  a  road  to  it  over  an  adjoining  close  of  his, 
called  the  Shoulder  of  Mutton,  an  agreement,  dated  the  18th  of 
July,  1842,  between  the  churchwardens  and  overseers  for  the  time 
being  and  the  defendant,  was  drawn  up  and  signed  by  both  parties, 
as  follows :  ''It  is  agreed  that  Mr.  Caudle  Clarke  shall  take  the 
Town  Meadow  in  fee,  giving  in  exchange  for  it,  in  fee,  so  much  of 
his  freehold  field,  called  the  Shoulder  of  Mutton,  as  is  equal  in  value 
to  the  meadow,  such  value  to  be  ascertained  by  reference  in  the 
usual  way.  Mr.  Clarke  to  be  let  into  possession  of  the  meadow  forth- 
with, and  to  pay  251.  as  rent  for  the  same  to  Michaelmas  next ;  the 
exchange  to  be  effected  by  and  at  the  costs  of  Mr.  Clarke,  who  is  to 
receive  101.  towards  such  costs."  The  defendant  entered  into 
immediate  possession  of  the  Town  Meadow ;  but  afterwards  some 
difference  arose  respecting  the  intended  exchange,  and  the  agree- 
ment went  off.  The  defendant  occupied  the  meadow  until  after 
Christmas,  1848,  since  which  time  it  had  been  unoccupied,  though 
the  defendant  had  not  given  any  notice  to  quit.  The  present  action 
was  brought  by  the  plaintiffs,  who  were  the  churchwardens  and 
overseers  appointed  to  the  office  at  Lady  Day,  1848,  to  recover  rent 
for  the  Town  Meadow  from  the  date  of  the  agreement  (18th  of 
July,  1842),  to  the  commencement  of  the  action,  on  the  25th  of 
[  ♦ZiS  ]  November,  *1848  ;  but  not  describing  themselves  as  churchwardens 
and  overseers.  It  was  objected  for  the  defendant,  that  the  action 
ought  to  have  been  brought  in  the  names  of  the  churchwardens  and 
overseers  of  the  previous  year,  during  which  the  agreement  was 
made,  unless  their  right  of  action  was  transferred  to  their  successors 
bj  virtue  of  the  59  Geo.  Ill*  c.  12^  s.  17,  in  which  case  the  present 
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plaintiffs  ought  to  have  described  themselves  in  the  declaration  as  ward 
the  churchwardens  and  overseers.  The  learned  Judge  was  of  that  clarke. 
opinion,  and  nonsuited  the  plaintiffs,  reserving  leave  to  move  to 
enter  a  verdict  for  them,  if  the  Court  should  think  otherwise. 
Another  objection  taken  was,  that  no  occupation  was  shown  after 
Lady  Day,  1843,  when  the  present  plaintiffs  came  into  office ;  and, 
at  the  request  of  the  plaintiffs'  counsel,  the  learned  Judge  left  that 
question  to  the  jury,  telling  them  that  it  was  incumbent  on  the 
plaintiffs  to  show  a  continuance  of  possession  by  the  defendant 
since  they  came  into  office,  and  that  there  was  no  tenancy,  the 
defendant  having  taken  possession  of  the  land  under  an  agreement 
for  an  exchange  merely.  On  this  point  the  jury  found  for  the 
defendant. 

Byles,  Serjt.,  now  moved,  pursuant  to  the  leave  reserved,  to 
set  aside  the  nonsuit  and  enter  a  verdict  for  the  plaintiffs  ;  or  for  a 
new  trial,  on  the  ground  that  the  learned  Judge  misdirected  the 
jury,  and  that,  instead  of  telling  them  it  was  incumbent  on  the 
plaintiffs  to  show  a  continuance  of  possession,  he  ought  to  haye 
told  them  that  it  was  for  the  defendant  to  show  a  legal  oesser  of  his 
occupation,  and  a  resumption  of  their  possession  by  the  plaintiffs. 
As  to  the  first  point,  the  17th  section  of  the  stat.  59  Geo.  III.  c.  12, 
does  not  render  it  imperative  upon  churchwardens  and  overseers 
to  describe  themselves  as  such ;  it  only  says  that  it  shall  be  suffi- 
cient for  them  to  do  so.  *  ♦  There  are  no  precedents  to  be  [  749  ] 
found  in  the  books  of  a  declaration  by  churchwardens  and  overseers 
in  their  corporate  capacity. 

(Pabke,  B.  :  There  are  plenty  of  precedents  in  cases  of  actions  on 
bonds,  to  which  the  same  section  applies.) 

No  doubt  they  may  so  describe  themselves;  but  the  question  is 
whether  it  is  necessary  that  they  should  do  so ;  and  it  is  submitted 
that  it  is  not  The  land  beiag  vested  in  them,  the  law  will  infer  a 
contract  with  them  individually. 

(AiiDBBsoN,  B. :  The  right  of  churchwardens  to  sue  arises  solely 
from  the  Act  of  Parliament ;  then  surely  they  must  comply  with 
what  it  requires.  When  the  Act  says  it  shall  be  sufficient  for  them 
to  describe  themselves  as  churchwardens,  it  means  that,  if  they  do 
not  do  so,  it  shall  not  be  sufficient.) 

The  ^learned  Serjeant  then  proceeded  to  argue  on  the  second       [  *750  j 
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Ward       ground;    but,  as  the  Court  expressed  no  opinion  opon   it,  the 
Clabkb.      argument  is  omitted. 

Pollock,  C.  B.  : 

It  appears  to  me  to  be  clear  that  the  churchwardens  and  over- 
seers, who  are  the  plaintiffs  in  this  action,  had  no  right  to  sue  the 
defendant,  except  in  virtue  of  their  Parliamentary  title ;  and  then 
it  follows  that  they  must  comply  with  the  terms  of  the  Act,  which 
operates  to  give  them  a  right  they  could  not  otherwise  possess. 
Now,  the  Act  says,  that  '^  in  all  actions  &c.,  it  shall  be  sufficient  to 
name  the  churchwardens  and  overseers  of  the  poor  for  ihe  time 
being,  describing  them  as  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  for  which  they  shall  act,  and  naming  such 
parish."  It  is  said  that  the  law  will  infer  a  contract  with  the 
plaintiffs  individually ;  but,  if  anything  is  to  be  inferred  on  the 
subject,  it  ought  to  be  a  contract  with  them  in  their  character  of 
churchwardens  and  overseers  only,  otherwise  it  would  follow  that 
they  might  sue  on  the  contract  after  their  term  of  office  had  expired. 
I  think,  therefore,  my  brother  Pattbson  was  right  in  nonsuiting 
the  plaintiffs,  and  that  there  ought  to  be  no  rule. 

Pabke,  B.  : 

I  agree  in  the  view  taken  of  this  case  by  my  Lord  Chief  Babon 
and  my  brother  Patteson.  The  contract  which  the  law  implies  is, 
that  the  defendant  is  indebted  to  the  plaintiffs  solely  in  their  qwui 
corporate  character,  as  churchwardens  and  overseers.  The  statute 
cannot  be  construed  to  mean  that  they  shall  declare  upon  a  right 
which  has  accrued  to  them  in  their  character  of  churchwardens,  a^ 
though  it  were  a  mere  personal  right.  The  plaintiffs  ought, 
therefore,  to  have  described  themselves  as  churchwardens  and 
overseers. 

Aldbrson,  B.  : 

The  right  of  the  plaintiffs  to  sue  at  all  arises  exclusively  under 

[  *7Bi  ]       the  provisions  of  the  Act,  whereby  *thi8  property  devolves  upon 

them  in  their  capacity  of  churchwardens  and  overseers.    If  thev 

sue  in  their  personal  capacity,  they  have  no  need  of  the  Act ;  but  if 

they  claim  under  it,  they  must  comply  with  its  provisions. 

Gurnet,  B.,  concurred. 

Pule  refuted. 
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ALSAGER  V.  CUERIE  and   Others.  iw4. 

April  22. 
(12  Meeeon  &  Welsby,  751—758 ;  S.  0.  13  L.  J.  Ex.  203.)  

The  defendants,  bankers  in  London,  had  acted  as,  and  were,  the  bankers         jpiea^ 
of  E.  &  Co.  up  to  the  24th  of  October,  1842,  when  E.  &  Go.  became  ^^^  ' 

bankrupt ;  and  previously  to  that  day  the  defendants  had  discounted  for  >-  ^ 
them  bills  to  a  large  amount ;  and  on  that  day  the  defendants  had  in  their 
hands  a  balance  of  179/.  190.  lid.  belonging  to  the  bankrupts.  The  bills 
were  indorsed  by  the  bankrupts  in  blank,  and  two  of  them  were  paid  by  the 
acceptors  before  the  bankruptcy  ;  the  others,  far  exceeding  in  amount  the 
sum  of  179/.  19«.  \\d,^  did  not  become  due  until  the  16th  of  NoTcmber  and 
other  later  periods.  An  action  for  money  lent,  &c.  was  commenced  on  the 
2nd  of  Noyember,  1842,  by  the  bankrupts*  assignee ;  and  on  the  8th  of  the 
same  month  the  defendants  proved  against  the  bankrupts'  estate  the  whole 
of  the  bills,  except  the  two  which  had  been  paid,  deducting  the  balance  of 
179/.  19«.  \\d,  :  Held,  that  the  defendants,  as  indorsees  of  the  biUs,  were 
entitled  to  set  them  off  in  the  action. 

Assumpsit  for  money  lent,  money  had  and  received,  &c.,  to 
recover  the  balance  of  a  banking  account  alleged  to  be  due  from 
the  defendants  to  the  bankrupts  at  the  time  of  their  bankruptcy. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term  last,  a  verdict  was  found  for  the  plaintiff, 
damages  1792.  Ids.  lid,,  subject  to  the  opinion  of  the  Court  upon 
the  following  special  case : 

The  plaintiff  is  the  assignee  of  the  estate  of  Evans  and  others, 
who  became  bankrupts  on  the  24th  of  October,  1842 ;  the  defen- 
dants, who  were  bankers  in  the  city  of  London,  before  the  28rd  of 
July,  1842,  and  from  thence  until  the  24th  of  October,  1842,  acted 
as,  and  were,  the  bankers  of  the  said  bankrupts.  On  the  28rd  of 
July,  1842,  the  bankrupts  applied  to  the  defendants  to  discount 
for  them  nine  bills  of  exchange,  amounting  together  to  the  sum 
of  8,8SSZ.  The  defendants  on  that  day  discounted  the  bills,  placing 
the  amount  thereof  to  the  credit,  and  *the  amount  of  the  discount  [  *7o2  ] 
to  the  debit,  of  the  bankrupts.  The  bills  were  all  indorsed  by  the 
bankrupts  in  blank.  On  the  14th  of  October  the  defendants, 
at  the  request  of  the  bankrupts,  discounted  for  them  three  other 
bills  of  exchange,  amounting  together  to  the  sum  of  2,9582.  The 
bankrupts  continued  to  pay  into  and  draw  monies  from  their 
account  until  the  20th  of  October,  1842,  when  they  stopped 
pajrment;  and  at  that  period  there  appeared  a  balance  of 
179L  198.  lid.  in  their  favour  in  the  defendants'  books.  The 
plaintiff  was  appointed  official  assignee  of  the  bankrupts  on  the 
25th  of  October,  1842.  Two  of  the  bills  in  question,  one  for 
502Z.  58.,  and  the  other  for  9462.  188.,  which  became  due  on  the 
14th  and  18th  of  October,  were  paid  by  the  acceptors  at  maturity ; 
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AL8A0ER  the  other  bills  became  due  on  the  16th  of  November,  1842,  and  at 
CuRRiK.  various  periodR  in  that  and  the  following  year.  The  writ  was  sued 
out  on  the  2nd  of  November,  1842,  and  on  the  8th  of  the  same 
month  the  defendants,  as  indorsees  and  holders  of  the  several  bills, 
except  the  two  which  had  been  paid,  proved  the  whole  of  those  bills, 
except  as  aforesaid,  (deducting  from  the  amount  thereof  a  sum 
equal  in  amount  to  the  sum  claimed  in  this  action),  against  the 
bankrupts'  estate. 

The  question  for  the  opinion  of  the  Court  was,  whether,  imder 
the  circumstances  above  stated,  there  was  any  defence  to  the  action 
at  the  time  of  the  commencement  thereof.  If  the  Court  should  be  of 
opinion,  that,  under  the  circumstances  above  stated,  the  defendants 
had  no  defence  to  the  action,  a  verdict  was  to  be  entered  for  the 
plaintiff  for  the  sum  of  1791.  Ids.  lid. ;  but  if  the  Court  should  be 
of  a  contrary  opinion,  a  verdict  was  to  be  entered  for  the  defendants. 
The  Court  was  to  have  power  to  draw  the  same  conclusions  of  fact, 
and  the  same  inferences  therefrom,  as  a  jury  might  do. 

Peacock,  for  the  plaintiff : 

The  question  which  arises  here  is,  whether  this  is  a  case  of 
[  •763  ]  mutual  credit  within  the  *meaning  of  6  Geo.  IV.  c.  16,  s.  50,  which 
enacts,  that,  ''  where  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,"  one  debt  or  demand 
may  be  set  off  against  another.  It  has  been  laid  down  as  a  role,  that, 
to  be  a  mutual  credit,  it  must  be  something  that  has  terminated, 
or  must  terminate,  in  a  debt.  In  Rose  v.  frart(i),  Gibbs,  Ch.  J., 
after  reading  the  28th  section  of  5  Geo.  II.  c.  80,  which  is  similar  to 
the  present  clause,  except  that  this  applies  to  demands,  as  well  as 
debts,  says,  '*  We  think  the  Legislature  meant  such  credits  only 
as  must  in  their  nature  terminate  in  debts."  It  must  be  admitted 
that  this  case  is  very  similar  to  Arbouin  v.  Tfitton(2),  where  the 
transaction  was  held  to  amount  to  a  mutual  credit ;  but  that,  which 
was  a  Nisi  Prius  decision,  was  founded  upon  the  authority  of  OUte  v. 
Smith  {s)y  which,  as  appears  from  the  case  of  Young  v.  The  Bankvj 
Bengal  (4),  was  not  determined  upon  a  correct  principle,  and  requires 
to  be  considerably  qualified.  In  the  latter  case.  Lord  Bbouohix. 
in  delivering  the  judgment  of  the  Coubt,   says (5),  ''In  OUve  v. 

(1)  20  E.  11.  533  (8  Taunt.  606).  (4)  43  B.  B.  8  (1  Moo.  P.  0.  C.  150) 

(2)  Holt'8  N.  P.  0.  408.  (6)  43  E.  E.  22  (1  Moo.  P.  C.  C.  16.v 

(3)  5  Taunt.  56. 
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Smith,  a  broker  had  been  allowed  to  set  off  a  debt  antecedently  due     alsager 
from  his  employer  against  the  losses  recovered  from  the  under-      gubrie. 
writers  on  policies  deposited  in  his  hands.     In  Rose  v.  Hart,  the 
Court  held,  that  such  a  set-off  is  only  competent  to  the  pawnee  in 
cases  where  the  thing  alleged  to  be  a  giving  of  credit  either  con- 
stitutes a  present  cross  debt,  or  must  end  in  one.     This  limitation 
of  the  case  of   Olive  v.  Smith  has,   in   subsequent  cases,   been 
approved  and  followed:  Sampson  v.  Burton (i),  Rose  v.  Sims'* {2). 
The  case  of   Young  v.  The  Bank  of  Bengal  is  applicable  to  the 
present.     There,  Palmer,  having  borrowed  money  from  the  Bank 
of  Bengal,  deposited  Company's  paper  with  the  Bank  *to  a  greater      [  *7S^  ] 
amount  as  a  collateral  security,  and  authorized  the  Bank,  in  default 
of  re-payment  of  the  loan  by  a  given  day,  to  sell  the  paper  for 
reimbursement  of  the  Bank,  rendering  Palmer  any  surplus.     Before 
default  in  re-payment  of  the  loan.  Palmer  became  insolvent :  at  the 
time  of  the  insolvency,  the  Bank  were  also  holders  of  two  pro- 
missory notes  of  Palmer  &  Co.,  which  they  had  discounted  for 
them  before  the  transaction  of  the  loan  and  the  agreement  as  to  the 
deposit  of  the  Company's  paper.    The  time  for  re-payment  of  the 
loan  having  expired,  the  Bank  sold  the  Company's  paper;  the 
proceeds  of  which,  after  satisfying  the  principal  and  interest  due 
on  the  loan,  produced  a  considerable  surplus.     In  an  action  by  the 
assignees  of  Palmer  &  Co.  against  the  Bank,  to  recover  the  amount 
of  the  surplus,  it  was  held  that  the  Bank  could  not  set  off  the 
amount  of  the  two  promissory  notes,  and  that  the  case  did  not 
come  within  the  clause  of  mutual  credit  in  the  Bankrupt  Act.     In 
that  case  Lord  Brouoham  said  (3),  after  referring  to  some  of  the 
cases  cited,  '*  In  none  of  those  cases  was  there  any  uncertainty  as 
to  the  party  said  to  receive  the  credit  becoming  sooner  or  later 
debtor  in  prasenti  to  the  other :  in  none  of  them  did  the  existence 
of  the  relation  of  debtor  and  creditor  depend  upon  the  pleasure  of 
one  party."     Now,  here,  the  bankrupts  being  the  indorsers  of  the 
bills,  it  was  uncertain  whether  they  would  ever  become  indebted  to 
the  Bank  upon  them,  inasmuch  as  there  was  a  probability  of  the 
acceptors  paying  the  amount.    At  the  time  of  the  bankruptcy, 
therefore,   there  was  no    debt  due  from   the  bankrupts  to  the 
defendants. 

(Pabks,  B.  :  That  case  is  distinguishable  from  the  present  in  this 

(1)  2  Brod.  &  B.  89.  (3)  43  R.  R  19  (1  Moo.  l\  U.  0. 

(2)  1  B.  &  Ad.  521.  165). 
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alsaoeb  respect :  that  there  the  Bank  gave  credit  to  Palmer  for  the  notes 
CuRRiE.  they  had  discounted  for  him;  but  there  was  no  corresponding 
credit  given  by  Palmer  to  them.  It  was  therefore  uncertain  whether 
[  *755  ]  there  would  be  any  money  coming  *to  him,  or  not ;  and  if  the 
assignees  of  Palmer  had  redeemed  the  Company's  paper,  there 
would  not  have  been  any :  the  credit  was  all  on  one  side.  No 
doubt  that  case  overruled  the  decision  in  Olive  v.  Smith.) 

Credit  is  not  given  to  the  indorser  of  a  bill  of  exchange  on  dis- 
counting it  for  him ;  and  the  bankers  could  not  have  sued  the 
bankrupts  for  money  lent. 

(Pabee,  B.  :  If  the  transaction  in  question  amounted  to  a  pur- 
chase of  the  bill,  you  are  right ;  but  if  it  was  only  the  ordinary 
discount  of  a  bill,  you  are  not.) 

The  case  of  Emly  v.  Lye  (i)  shows  what  are  the  liabilities  of  parties 
whose  names  are  upon  bills  by  way  of  discount,  or  where  there  has 
been  a  loan  of  money  on  the  bills.  If  it  is  a  discount,  then  the  only 
remedy  is  on  the  bill  itself;  if  it  is  a  loan  of  money  on  the  security 
of  the  bill,  without  indorsement,  then  it  is  di£ferent ;  it  is  a  mere 
purchase  of  the  bill. 

(Parke,  B.  :  It  cannot  be  denied,  that,  on  the  bills  being  dis- 
honoured, the  defendants  could  have  proved  under  the  fiat  against 
the  bankrupts.) 

In  Collins  v.  Jones  (2),  Baylby,  J.,  after  referring  to  the  observation 
of  BuLLER,  J.,  in  Hankey  v.  Smith  (3),  that,  ''  if  a  bill  of  exchange 
which  is  accepted  be  sent  out  into  the  world,  credit  is  given  to  the 
acceptor  by  every  person  who  takes  the  bill,*'  says,  '*  That  case 
establishes,  that  whoever  takes  an  acceptance  is  to  be  considered 
within  the  5  Geo.  II.  as  giving  a  credit  to  the  acceptor." 

(Parke,  B.  :  Even  supposing  your  argument  well  founded,  which 
I  think  it  is  not,  that  the  discounter  of  a  bill  is  a  purchaser  of  it, 
still  the  case  of  Starey  v.  Bairns  (4)  shows  that  a  bill  is  proveable 
against  the  estate  of  the  drawer  before  it  is  dishonoured  by  the 
acceptor;  it  is  therefore  a  debt  within  the  meaning  of  the  50tii 
section,  and  may  be  set  off.) 

(1)  13  E.  R.  347  (15  East,  7).  (3)  3  T.  R  507 

(2)  34  R.  R.  572  (10  B.  &  C.  782).  (4)  7  East,  435. 
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Many  things  are  proveable  under  a  commission  which  are  not  a  debt     alsaobb 
or  a  demand.  CuMtiK. 

(Aldbbson,  ♦B.  :  Surely  credit  is  given  to  all  the  parties  to  the       [  *766  i 
bill.) 

The  authorities  show  that  there  is  a  difference  between  proving 
against  the  estate  of  an  acceptor  and  that  of  an  indorser.  Although 
the  bills  have  been  proved  against  the  indorsers,  the  defendants  will 
not  be  entitled  to  a  dividend  until  the  bills  are  dishonoured  by  the 
acceptor.  Besides,  here  the  bankers  claim  payment  of  the  bill 
without  any  deduction  for  interest ;  bttt  surely  a  rebate  ought  to 
be  made  on  that  account.  He  cited  Oibsan  v.  jBeU(i),  Rose  v. 
Sims  (2),  and  Abbott  v.  Hicks  (3). 

J.  W.  Smithy  who  was  to  have  argued  for  the  defendants,  was 
not  called  upon. 

PoiiiiOCK,  C.  B. : 

The  short  point  in  this  case  is  this.  By  the  50th  section  of  the 
Bankrupt  Act,  6  Geo.  IV.  c.  16  (4),  a  right  of  set-off  is  given  where 
there  are  mutual  debts  and  credits  between  the  bankrupt  and  other 
parties ;  and  authorities  are  not  wanting  to  show  what  is  the  mean- 
ing of  the  words  "  mutual  debts  and  credits."  The  case  of  Storey 
V.  Bams  (5)  decides,  that  the  drawer  of  a  bill  of  exchange  is  dis- 
charged by  his  certificate,  although  the  bill  was  not  refused  payment 
by  the  acceptor  until  after  the  drawer's  bankruptcy ;  the  ground  of 
Buch  decision  being,  that  the  debt  was  proveable  under  the  commis- . 
sion.  A  bill  may  be  proved  against  the  indorsee  (6),  as  well  as 
against  the  drawer ;  and  if  so,  why  are  not  the  defendants  to  have 
the  benefit  of  this  proof  ?  The  case  of  Starey  v.  Bams  is  expressly 
in  point.  Beference  has  been  made  to  the  decision  of  Young  v. 
The  Bank  of  Bengal  (7) ;  but  in  that  case,  no  credit  had  been  given 
by  Palmer  to  the  Bank,  for  the  Company's  paper  had  been  deposited 
by  him  as  a  security,  *and  the  surplus  did  not  constitute  a  credit.  [  4757  j 
Gibson  v.  Bell  and  Rose  v.  Sims  rather  illustrate  than  contravene 
this  view  of  the  question.    In  the  former  of  those  cases  it  was  held, 

(1)  41  E.  E.  660  (1  Bing.  N.  C.  743 ;  Act,  1883  (46  &  47  Vict  c.  52).— J.  G.  P. 
1  Scott,  712).  (5)  7  East,  435. 

(2)  1  B.  &  Ad.  521.  (6)  Semble,  **  indorser." 

(3)  5  Bing.  N.  C.  578;  7  Scott,  715.  (7)  43  B.  E.  8   (1    Moo.  P.  C.  0. 

(4)  See  now  s.  38  of  the  Bankruptcy  150). 
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AL8AOBB  that  the  defendant,  being  sued  on  his  agreement  to  accept  a  bill  of 
CT7RBI&  exchange  in  favoar  of  the  bankrupt,  might  set  off  a  debt  due  to  him 
from  the  bankrupt,  for  money  lent,  &c.  Tindal,  Ch.  J.,  there  says, 
"  Upon  the  whole,  the  demand  appears  to  us  to  be  a  mere  pecnniary 
demand,  which  the  commissioners  or  assignees  might  have  stated 
in  account  between  the  defendant  and  the  bankrupt ;  a  demand 
which,  although  unliquidated  at  the  moment,  was  capable  of  being 
reduced  to  certainty  by  a  simple  calculation,  where  no  special 
damage  had  been  incurred."  In  Rose  v.  Siins,  on  the  other 
hand,  it  was  held  that  a  contract  to  indorse  was  not  a  subject 
of  ''mutual  credit"  within  the  meaning  of  the  Bankrupt  Act, 
and  therefore  not  the  subject  of  set-off.  In  the  present  case,  how- 
ever, the  bill  of  exchange  was  proveable  under  the  commission,  and 
was,  therefore,  by  the  Act  of  Parliament,  a  matter  of  set-off.  Under 
the  present  circumstances,  the  assignees  ought  to  have  waited, 
instead  of  bringing  their  action  so  soon. 

Parkb,  B.  : 

I  entirely  agree  with  the  Lord  Chief  Baron.  Without  donbt, 
there  was  a  debt  due  from  the  defendants  to  the  bankrupts,  and 
credit  given  to  them  by  the  defendants  upon  an  advance  of  money 
made  to  them.  The  transaction  amounted  to  an  advance  of  money, 
and  not  to  a  purchase  of  the  bills.  It  was  a  loan  of  money  to  the 
bankrupts,  although  the  time  for  bringing  an  action  for  it  had  not 
arrived.  But,  even  admitting  the  transaction  to  have  been  a  pur- 
chase of  the  bills,  still,  under  the  51st  section  of  the  6  Geo.  H'. 
c.  16  (1),  which  in  this  respect  is  the  same  as  the  7  Geo.  I.  c.  31,  it 
may  be  the  subject  of  proof  under  the  commission,  or  it  may  be  tiie 
subject  of  set-off  under  the  50th  section.  The  case  of  Younif  t. 
The  Bank  of  Bengal  is  distinguishable,  because,  although  there  had 
[  ^758  J  been  ^credit  from  the  Bank  to  Palmer,  inasmuch  as  they  had  dis- 
counted his  promissory  notes,  still  there  was  no  mutual  credit,  as 
the  Company's  paper  had  been  deposited  by  him  for  a  peurticalar 
purpose,  and  no  credit  was  given  for  the  surplus.  Another  r^son 
is,  that  it  was  the  duty  of  the  assignees  in  that  case  to  redeem  the 
paper  immediately ;  and,  if  they  had  done  so,  no  debt  whatever 
would  have  been  due  in  respect  of  the  loan.  In  the  present  case, 
the  assignees  have  been  too  speedy  in  their  proceedings,  and  if 
this  debt  is  proveable  under  the  commission,  it  would  be 
monstrous  to  permit  them  to  defeat  the  set-off  by  bringing 
(1)  See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  s.  38.— J.  G.  F. 
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the  action  prematurely.     Our  judgment  must,  therefore,  be  for      alsaoer 
the  defendants.  Curbie. 

Aldbrson,  B.f  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendants. 


CHANTER  V.  DEWHXJRST  and  Another.  1844. 

(12  Meeson  &  Welsby,  82a— 826 ;  S.  C.  13  L.  J.  Ex.  198.)  ^^' 

ABSumpsit  for  the  price  of  a  lioense  granted  by  the  plaintiff  to  the  "^f**  ^ 
defendant  to  use  an  invention  for  a  patent  furnace.  The  plaintiff  haying 
obtained  the  patent,  granted  the  defendants  a  license,  which  was  in  writing,  L  ^  ^  J 
but  not  under  seal,  to  use  the  patent ;  and  the  defendants,  having  received 
the  lioense,  kept  it,  and  used  the  invention,  but,  when  called  upon  to  pay 
the  price  agreed  upon,  objected  to  pay  for  it,  on  the  ground  that  the  license 
was  void,  as  not  being  under  seal  By  the  terms  of  the  letters  patent,  all 
persons  were  commanded  not  to  ^*  make,  use,  or  put  in  practice  the  said 
invention,  or  any  part  of  the  same,  nor  in  anywise  counterfeit,  imitate,  or 
resemble  the  same,  nor  make,  or  cause  to  be  made,  any  addition  thereunto 
or  subtraction  from  the  same,  whereby  to  pretend  himself  or  themselves 
to  be  the  inventor  or  inventors,  deviser  or  devisers  thereof,  without  the 
lioense,  consent,  or  agreement  of  the  said  J.  C.  (the  patentee),  his 
executors,  &c.,  in  writing,  xmder  his  or  their  hands  and  seals,  first  had  and 
obtained,"  upon  pain  of  a  contempt  of  the  Royal  command,  and  of  being 
answerable  to  the  plaintiff  in  damages :  Held,  first,  that  the  defendants, 
having  obtained  the  license  they  had  bargained  for,  and  kept  it,  were 
bound  to  pay  for  it ;  and  secondly,  that  the  license  was  not  void  as  not 
being  under  seal  (1). 

Indebitatus  assumpsit  to  recover  the  sum  of  Sll.  10«.,  for 
the  license,  consent,  and  permission  of  the  plaintiff,  granted  by  him 
to  the  defendants,  to  use  upon  their  premises  a  certain  patent  inven- 
tion, called  Chanter  &  Company's  Patent  Furnace,  of  which  the 
plaintiff  was  the  owner  and  proprietor. 

Plea,  fim^  assumpsit. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Spring  Assizes  for 
the  county  of  Surrey,  it  appeared  that  the  plaintiff,  by  a  written 
license,  in  the  usual  form,  but  not  sealed,  gave  the  defendants 
permission  to  use  the  patent  furnace,  of  which  he  was  the 
inventor,  upon  their  premises  at  Clitheroe,  in  Lancashire;  and 
that  the  defendants  kept  the  license  and  erected  the  furnace 
accordingly.  By  the  letters  patent,  all  persons  were  strictly 
commanded  "  that  neither  they  or  any  of  them,  at  any  time 
during  the  continuance  of  the  said  term  of  fourteen  years  hereby 
granted,  either  directly  or  indirectly,  do  make,  use,  or  put  in  practice 

(1)  See  also  Cro$»ley  v.  Dixon  (1863)  10  H.  L.  C.  293. 
B.K. — ^VOL.  LXVII.  31 
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Chantbr  the  said  invention,  or  any  part  of  the  same,  so  attained  nnto  by 
Bbwbubst.  the  said  John  Chanter,  as  aforesaid,  nor  in  anywise  counterfeit, 
imitate,  or  resemble  the  same,  nor  shall  make  or  caase  to  be  made 
any  addition  thereunto,  or  subtraction  from  the  same,  whereby 
ta  pretend  himself  or  themselves  to  be  the  inventor  or  inventors, 
deviser  or  devisers  thereof,  without  the  license,  consent,  or  agree- 
ment of  the  said  John  Chanter,  his  executors,  administrators,  or 
assigns,  in  writing  under  his  or  their  hands  and  seals,  first  had  and 
[  ^824  ]  obtained  in  that  behalf,  upon  such  pains  and  ^penalties  as  can  or 
may  be  justly  inflicted  on  such  offenders,  for  their  contempt  of  this 
our  Boyal  command  ;  and  further,  to  be  answerable  to  the  said  John 
Chanter,  his  executors,  administrators,  and  assigns,  according  to 
law,  for  his  and  their  damages  thereby  occasioned."  The  above 
letters  patent  having  been  produced  and  read  at  the  trial,  it  was 
objected  for  the  defendants,  that  the  license,  not  being  under  seal,  was 
void,  and  that  they  were  not  bound  to  pay  for  it ;  and  consequently 
that  the  plaintiff  ought  to  be  nonsuited.  On  behalf  of  the  plaintif 
it  was  insisted,  that  the  defendants,  having  kept  the  license,  and 
not  returned  it»  were  liable  to  pay  the  price  of  it.  The  learned 
Judge  refused  to  nonsuit,  and  the  jury  found  a  verdict  for  the 
plaintiff,  damages  91L  10«.,  leave  being  reserved  to  the  defendants 
to  move  to  enter  a  nonsuit  on  this  and  other  points.  Peacock  having 
in  the  early  part  of  this  Term  obtained  a  rule  accordingly, 

Humfrey  and  Comer  now  showed  cause : 
Although  an  assignment  of  a  patent,  or  anything  affecting  the 
right  to  the  patent  itself,  must  be  by  deed,  it  is  not  requisite  that  a 
license  to  use  such  patent  should  be  under  seal.  In  Protheroe  v. 
May  (1),  it  was  held  that  the  grant  of  an  exclusive  license  to  use  a 
patent  does  not  invalidate  the  letters  patent.  That  shows  that  the 
license  is  no  part  of  the  patent  itself.  In  none  of  the  numerous 
cases  upon  patents  which  have  been  brought  before  the  Courts, 
where  the  license  has  not  been  under  seal,  has  it  ever  been  objected 
that  it  ought  to  have  been  so.  In  Chanter  v.  Leese  (2),  where  it 
appears  the  license  was  not  under  seal,  no  such  objection  was  taken, 
either  on  the  argument  in  this  Court  or  in  the  Exchequer  Chamba*. 
If  the  defendant's  argument  were  correct,  no  person  could  buy  and 
[  •SJS  ]  use  the  smallest  patent  article,  even  a  steel  pen  or  ink-stand,  •with- 
out having  a  license  under  the  hand  and  seal  of  the  patentee ;  for 

(1)  5  M.  &  W.  675.  (2)  51  R.  E.  584  (4  M.  &  W.  2^: 

8.  C,  in  error,  5  M.  &  W.     " 
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the  letters  patent  prohibit  any  man  **  to  make,  use,  or  put  in  practice     Chanter 
the  said  invention."    It  cannot  be  necessary  to  have  a  license  under    dbwhubst. 
seal  to  use  it. 

(Aldbbson,  B.  :  To  grant  a  license  not  under  seal  may  be  a 
contempt  of  the  Crown,  but  does  not  exempt  the  man  to  whom  it  is 
granted,  and  who  derives  a  benefit  from  it,  from  paying  the  price 
of  it.  The  subsequent  language  of  the  patent  throws  much  light 
upon  its  meaning.  It  is  thus :  '^  whereby  to  pretend  himself  or 
themselves  to  be  the  inventor  or  inventors,  deviser  or  devisers 
thereof,  without  the  license,"  &c.  The  object  is  to  prevent  another 
from  making  the  article  for  sale,  not  from  the  use  of  it.  The  letters 
patent  say  that  no  one  shall  make,  use,  or  put  in  practice  the 
"invention,"  which  does  not  apply  to  the  case  of  a  party  buying  a 
patent  article  in  a  shop,  and  using  it.) 

At  all  events,  the  defendants,  having  kept  the  license,  and  not 
returned  it,  were  liable  to  pay  the  price  of  it. 

RawUnson  (Peacock  with  him)  in  support  of  the  rule : 

The  words  of  the  letters  patent  are  very  precise,  and  are  difiGcult 
to  be  got  over,  for  the  terms  ''without  the  license,  consent,  or 
agreement "  of  the  patentee,  override  the  whole  clause,  and  prohibit 
the  use,  as  well  as  the  making  and  putting  into  practice  of  the 
invention,  without  a  license  under  hand  and  seal. 

PoixocK,  C.  B. : 

This  is  a  motion  to  enter  a  nonsuit,  on  the  ground  that  the 
license  to  use  a  patent  granted  to  the  defendants  was  not  under, 
seal ;  and  the  argument  is,  that  the  license  is  void  ;  and,  therefore, 
as  the  defendants  took  nothing  under  it,  that  they  ought  not  to  pay 
for  it.  The  question  might  be  disposed  of  on  a  very  narrow  ground, 
namely,  that  the  defendants  have  obtained  all  that  they  bargained 
for ;  for  they  asked  for  a  license  in  the  usual  form,  and,  having  got 
it,  remained  contented  with  their  ^bargain,  until  they  were  called  [  *826  ] 
upon  to  pay  for  it.  '  But  without  deciding  the  question  altogether 
upon  this  ground,  I  think  the  view  taken  by  my  brother  Aldebson 
is  correct.  The  license  was  granted  in  order  to  enable  the  grantee 
to  deal  with  the  invention  in  the  same  manner  as  the  patentee 
himself  might  deal  with  it.  It  would  be  sufiGcient  to  determine  the 
question  on  the  first  ground,  but  in  either  point  of  view  I  think 

81—2 
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Chanter     the  defendant's  application  mast  fail,  and  that  this  rule  must  be 
DKWHUR8T.    discharged. 

Parhe,  B  : 

The  doubt  in  this  case  arises,  not  because  it  can  be  considered 
necessary  to  have  a  license  under  seal  to  use  every  patent  article 
that  may  be  sold  in  a  shop,  but  because  we  have  to  consider  whether 
the  plaintiff  could  give  the  power  to  use  the  article  in  question 
without  complying  with  the  terms  of  the  letters  patent  as  to  the 
mode  of  granting  it.  It  is  difficult  to  give  effect  to  all  the  words  of 
the  patent.  I  am  inclined,  however,  to  concur  with  the  Lord 
Chief  Baron  on  that  point.  The  question,  however,  need  not  be 
decided  on  that  ground,  as  the  verdict  may  be  supported  on  the 
other ;  for,  as  the  defendants  have  got  all  that  the  plaintiff  agreed 
to  give,  and  have  kept  the  license,  they  must  pay  the  stipulated 
price. 

AliDBRSON,  B. : 

I  am  of  the  same  opinion.  The  defendants,  in  making  the 
machine  in  question,  are  merely  acting  as  agents  for  the  patentee. 
The  plaintiff  permits  the  defendants  to  make  the  machine  for 
themselves,  and  to  use  it  for  themselves ;  and,  in  my  opinion,  a 
license  for  this  purpose  need  not  be  under  seal.  Besides,  if  the 
defendants  intended  to  avail  themselves  of  this  objection,  they 
ought  to  have  made  it  earlier,  and  not  kept  the  license. 

BoLFB,  B.,  concurred. 

Rvle  discharged. 

1844.  DOE  D.   TWINING  and  Another  v.  MUSCOTT. 

Jan.  19,  29.  ^j2  Meeson  &  Welsby,  832—843;  S.  C.  14  L.  J.  Ex.  185.) 

Exch.  of  The  lord  of  a  manor,  having  a  right  to  seize  copyhold  lands  quotuque  pro 

Pleas,  de/ectu  tenentis,  brought  ejectment  against  the  defendant,  a  feme  eovtrt 

[  ^^^  ]  claiming  to  be  entitled  to  the  lands,  in  order  to  enforce  payment  of  certain 

fines  claimed  in  respect  thereof.  There  was  no  evidence  of  the  defendant's 
title ;  but  it  was  shown  that  there  was  an  entry  in  the  Court  roUs,  that  the 
defendant  had  appeared  at  a  court  holden  for  the  manor,  by  her  attorney, 
and  had  claimed  to  be  admitted  to  the  lands  on  the  death  of  the  former 
tenant ;  and  had  been  admitted  accordingly.  The  lands  consisted  of  three 
tenements,  which,  in  former  admittances,  had  been  described,  one  of  them 
as  containing  14|  acres,  the  others  without  any  admeasurement.  In  the 
entry  of  the  defendant's  admittance,  the  description  was  the  same,  and  in 
addition,  the  whole  were  stated  to  contain  148  acres.  Three  several  fines 
were  then  assessed  on  the  premises.  It  was  objected,  that  the  plaintiff  was 
not  entitled  to  recover,  on  the  groimds,  first,  that  there  was  no  evidence  of 
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the  appointment  of  an  attorney  by  the  defendant  or  by  the  lord  for  her,         dob  d. 
under  11  Geo.  TV.  ft  1  Will.  TV.  c.  65,68.  4  and  5/and  that  therefore  the      Twinino 
admittance  and  asseesment  of  the  fine  were  void ;  and,  secondly,  that  the      ^^^q.^ 
yanation  in  the  description  of  the  lands  vitiated  the  proceedings. 

Held,  that,  there  being  no  answer  to  the  lord's  title  to  seize  quou3qu€f 
except  the  supposed  acknowledgment  on  the  Court  roll  of  the  defendant's 
title,  that  acknowledgment  must  be  taken  altogether,  and  was,  therefore, 
evidence  that  the  attorney  was  duly  appointed  for  the  purpose,  and  claimed 
to  be  admitted  to  the  three  tenements  as  described  in  the  admittance ;  or  if 
it  were  said  that  the  lord's  right  of  entry  was  defeated  by  the  actual 
admittance  of  the  defendant,  the  admittance  must  be  taken  altogether  to 
be  such  as  would  give  her  a  legal  title,  and  therefore  no  objection  could  be 
taken  to  the  want  of  the  due  appointment  of  the  attorney,  or  to  the 
description  of  the  tenements. 

Where  a  fine  arbitrary  is  imposed,  it  is  due  to  the  lord  of  common  right, 
and  it  is  for  the  tenant  to  show  that  it  wae  unreasonable. 

Although  the  lord  of  a  manor  proceeds  in  the  first  instance  on  his  right 
to  enter  and  seize  quouaqtie  pro  de/ectu  tenentis,  if  that  be  answered,  he  may 
neverthelees  recover  on  a  right  of  entry  and  seizure  quousque  the  fine  is 
satisfied. 

The  right  of  entry  quousque  is  not  affected  by  the  9th  section  of  the  stat 
11  Geo.  IV.  A  1  Will.  IV.  c.  65. 

Ejectment  for  the  recovery  of  three  copyhold  tenements,  held  of 
the  manor  of  Fembridge  Foreign,  in  the  county  of  Hereford. 

At  the  trial,  before  Williams,   J.,  at  the  Summer  Assizes  for 
Herefordshire,  1848,  it  appeared  that  the  action  was  brought  by 
the  lords  of  the  above  manor,  to  compel  the  ^payment  of  certain       [  *S83  ] 
fines  claimed  to  be  due  for  the  said  tenements,  under  the  following 
circumstances : 

The  defendant  had  purchased  the  three  copyhold  estates  from 
Mrs.  M'Murdo,  a  married  woman,  and  they  had  been  so  long  held 
in  onity  of  possession  with  a  freehold  estate,  that  they  could  not  be 
distinguished  from  each  other,  or  from  the  freehold.  On  the  death 
of  Mrs.  M'Murdo's  grandmother,  the  last  tenant  on  the  rolls,  three 
proclamations  were  made  for  the  party  entitled  to  come  in  and  be 
admitted,  and  at  the  next  following  Court,  Mrs.  M'Murdo  was 
admitted  according  to  the  stat.  11  Geo.  lY.  &  1  Will.  lY.  c.  65. 
The  entry  on  the  Court  rolls  was,  that  she  was  admitted  by  J.  G.  W., 
her  attorney,  but  no  appointment  of  the  attorney  by  the  lords, 
or  by  Mrs.  M^Murdo,  was  stated.  The  description  of  the  three 
copyhold  estates  in  her  admittance  was  the  same  as  on  the  last 
admittance,  with  the  addition  of  these  words  at  the  end :  **  All 
which  said  hereditaments  and  premises  contain  148  acres,  1  rood, 
14  perches ; "  the  old  description  stating  one  estate  to  be  14f  acres, 
and  giving  no  admeasurement  of  either  of  the  others.  Three 
several  fines  were  assessed,  and  demanded  of  Mrs.  M'Murdo  and 
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Doe  d.       her  husband,  and  on  non-paTment,  this  action  was  brooght,  three 
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V.  lunar  months  after  the  demand.    A   verdict  was  found  for  the 

MtJsooTT.  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  on  the  grounds,  first,  that  no  evidence  was  given,  either  of 
the  extent  of  the  copyhold  estates,  the  custom  with  respect  to  fines, 
or  the  reasonableness  of  the  fines;  secondly,  that  the  lord  was 
bound  to  follow  the  ancient  description  on  the  Court  rolls,  and  the 
admittance  of  Mrs.  M'Murdo  was  avoided  by  the  addition  of  the 
statement  of  the  acreage  ;  and,  thirdly,  that  the  admittance  was 
void,  because  there  was  no  recital  on  the  Court  rolls,  nor  other 
evidence,  of  the  appointment  of  the  attorney  by  the  lords  of  the 
manor,  or  by  Mrs.  M'Murdo. 

Talfourd,  Serjt.,  in  last  Michaelmas  Term,  moved  pursuant 
[  *834  ]      *to  the  leave  reserved,  and  obtained  a  rule  nisiy  against  which,  in 
Hilary  Term, 

Jam.  19.  Smyihies  showed  cause : 

The  plaintiff  in  this  case  has  a  right  of  entry,  whether  Mrs. 
M'Murdo  was  or  was  not  admitted,  or  entitled  to  be  so.  The 
defendant  contends,  that  a  married  woman  entitled  to  admittance 
being  protected  from  forfeiture  by  11  Geo.  lY.  &  1  Will.  IV.  a  65, 
a  9,  the  lords  must  pi:oceed  under  that  statute ;  and  that  here  the 
proceeding  was  irregular,  and  the  admittance  void,  because  no 
attorney  was  properly  appointed,  and  the  ancient  description  of  the 
lands  was  altered ;  and  that,  if  not,  the  fines  were  not  well  assessed, 
because  no  evidence  was  given  of  the  custom  as  to  the  amount  ol 
the  fine,  nor  as  to  its  reasonableness,  nor  as  to  the  identity  of 
the  lands.  Ail  this  reasoning  is  founded  on  the  assumption  of 
Mrs.  M'Murdo*s  having  title,  of  which  no  evidence  was  given. 
Then,  is  an  abortive  attempt  to  admit  her  an  admission  by  the 
lords  of  her  right  to  demand  admittance  ?  The  lords  are  denied 
all  information  as  to  her  title,  but  admit  her  as  a  claimant  Bat 
the  statute  applies  only  on  the  assumption  of  her  title. 

(Parke,  B.  :  But  what  right  have  you  to  proceed  at  conmion  law, 
having  admitted?) 

If  the  admittance  is  valid,  the  lord  may  enter  for  the  non-payment 
of  the  fines  in  three  months,  at  common  law  :  Denny  v.  Lemon  (i) ; 
if  invalid,  he  enters  pro  defectu  tcnentU.    In  North  v.  The  Earl  and 

(1)  Hob.  135. 
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Countess  of  Strafford  (i),  it  was  held,  that  if  the  attorney  appeared       DoEd. 

"  tf       A.  i.  TWININft 

for    the  feme  covert   without  authority,  the  lord  might  enter  at  r. 

common  law,  and  if  not,  he  might  sue  for  his  fine.     The  right  of     M^^o^^'t. 
entry,  which  the  lords  had  after  the  third  proclamation,  could  not 
be  lost  but  by  a  valid  admittance  ;  they  could  not  lose  it  unless  the 
tenant  acquired  it ;  for  the  proceedings  at  the  fourth  Court  could  not 
take  an  estate  from  the  lords  without  giving  it  to  the  tenant. 

Bat,  even  if  the  attempt  to  admit  Mrs.  M'Murdo  was  from  any       [  835  ] 
irregularity  abortive,  and  yet  operates  as  an  acknowledgment  of 
her  title  to  admittance,  the  lords  may  enter  quousqtie,  though  not 
for   a  forfeiture:  North  v.  Strafford;  Doe  d.  Tarrant  v.  Hellier(2)f 
decided  on  the  similar  repealed  statute,  9  Geo.  I.  c.  29  (8). 

(Lord  ABmosB,  G.  B. :  You  say,  if  she  is  entitled,  the  lords  may 
enter  quousqvsy  and  if  not,  they  have  a  right  to  bring  ejectment 
under  the  statute  for  the  fine.) 

If  entitled,  but  not  admitted,  they  may  enter  quousque;  if  not 
entitled,  the  statute  does  not  apply. 

(Pabke,  B.  :  Have  not  the  lords  admitted  her  title  ?) 

If  the  fact  of  admittance  proves  a  previous  title  to  demand  it,  a 
voluntary  grant  could  never  be  proved  ;  but  even  if  a  valid 
admittance,  giving  the  lords  a  right  to  sue  for  the  fines,  might 
conclude  them  as  to  her  title,  an  abortive  attempt,  giving  no  right 
to  a  fine,  will  not;  nor  an  admittance  under  mistake  of  facts: 
Zouch  d.  Forse  v.  Forse  (4) ;  and  here  the  title  claimed  turned  out 
to  be  false. 

Assuming,  however,  that  she  is  entitled,  and  that  the  lords  must 
proceed  under  the  statute,  the  proceedings  were  regular.  If  an 
attorney  appear  at  the  Court  without  authority,  yet  by  the  party's 
subsequent  assent,  the  admittance  is  good  :  Blunt  v.  Clark  (6) :  and 
neither  Mrs.  M'Murdo,  nor  the  defendant  claiming  under  her,  can 
complain  of  an  invalidity  which  was  curable  by  her  assent. 

It  is  further  objected,  that  there  was  an  improper  addition  of 
the  acreage  to  the  ancient  description ;  but  this  objection  applies 
to  two  only  out  of  the  three  estates,  for  the  ancient  description 
states  one  to  be  14f  acres,  and  leaves  the  other  two  unmeasured ; 

(1)  3  P.  Wms.  148.  (4)  7  East,  190. 

(2)  1  E.  R.  680  (3  T.  B.  162).  (5)  2  Sid.  51 ;  1  Scriven,  360. 

(3)  1  ScriTen,  404 ;  1  Watkins.  292. 
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Dob  d.       and  the  additional  statement  that  all  three  amount  to  148  acres, 

^^«*  T  Iff  T  Wtfl 

9^  1  rood,  14  perches,  is  merely  eqaivalent  to  a  statement  that  the 

MuBooTT.     j^Q  *amount  to  148  acres,  1  rood,  14  perches,  minus  14J  acres, 

r  •886  1  »  »  x-  '  "« 

leaving  the  ancient  description  as  to  one  unaltered.  As  to  the  other 
two,  the  lords  had  a  right  to  a  description  sufficient  to  identify  the 
lands  :  Reg,  v.  Lord  of  the  Manor  of  Bishopstoke  (i) :  for  otherwise  the 
boundaries  must  in  time  be  lost,  since  a  mere  name  cannot  continue 
for  ever  to  identify  the  lands  ;  and  there  was  some  evidence  for  the 
jury  that  the  statement  as  to  the  acreage  was  true,  for  the  defen- 
dant, after  receiving  notice  of  the  description  which  would  be  used  in 
default  of  his  tendering  a  better,  attended,  with  his  attorney,  at  the 
Court  at  which  Mrs.  M'Murdo  was  admitted,  and  made  no  objection 
to  the  statement  now  objected  to.  The  defendant  contends,  that 
when  the  boundaries  are  confused,  the  lord's  proper  remedy  is  by  a 
commission  in  equity  to  ascertain  the  boundaries;  but  as  that 
relief  is  granted  to  lords  of  manors  only,  on  the  ground  that  the 
confusion  arises  by  default  of  the  tenant,  whose  duty  it  is  to  keep  up 
the  boundaries,  the  defendant  cannot  allege  that  the  lords  are 
bound  to  seek  that  remedy,  which  will  be  granted  only  on  his  ovn 
default :  Godfrey  v.  Littel  (2). 

Then  as  to  the  assessment  of  the  fines,  it  was  proved  that  fines 
were  payable  on  alienation  and  descent,  and  all  fines  are  prima  facie 
arbitrary,  or  the  lord  entitled  to  two  years'  value ;  and  the  onus  of 
proof  is  on  the  tenant  to  prove  a  custom  for  a  fine  certain,  or  that 
the  amount  is  excessive :  Denny  v.  Leman  (s).  But  further,  as  the 
lords  do  not  recover  any  fine  in  this  action,  the  amount  is  not  in 
issue,  but  merely  whether  any  is  due. 

(Parks,  B.  :  But  the  plaintiff  cannot  recover  unless  the  fine  was 
properly  assessed.) 

The  statute  does  not  permit  the  defendant  to  dispute  the  amount 
in  this  action ;  had  that  been  the  intention,  section  10  would  have 
[  •837  ]  had  the  words  "  or  excessive,'*  *after  the  word  "  unlawful ; "  and 
section  7  gives  him  a  distinct  remedy,  if  the  lord  retains  possession 
after  levying  a  reasonable  amount.  This  objection  also  requires 
that  the  tenant  should  show  more  evidence  of  title  than  the  bare 
fact  of  admittance,  for  on  a  voluntary  grant  the  fine  is  cul  libitum  ; 
the  custom,  which  restrains  the  lord,  attaching  only  to  those  who 
have  a  right  to  admittance  (4). 

(1)  59  E.  R.  839  (8  Dowl.  P.  C.  609).  (3)  1  Scriven.  421 ;  Hob.  136. 

(2)  31  R.  R.  79  (1  Ru8s.  &  My.  59).  (4)  1  Watkins,  372. 


V. 

MUfiCOTT. 
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Lastly,  it  is  said  that  the  fines  were  not  well  assessed,  because       Doe  d. 

TWININO 

the  lands  cannot  be  identified ;  but  the  identification  is  not  neces- 
sary in  an  action  for  the  fine(i);  and  still  less  can  it  be  in 
ejectment,  where  the  fine  is  not  recovered.  The  identification 
was  however  sufficient  in  this  case,  as  it  appeared  that  the 
description  in  the  defendant's  title-deeds,  the  Court  rolls,  and 
the  declaration,  were  all  verbally  identical. 

Talfourd,  Serjt.,  and  W.  J.  Alexander,  in  support  of  the  rule : 

The  whole  proceedings  in  this  case  were  instituted  upon  and 
proved  under  the  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65.  If  then  it 
be  said  that  the  lords  were  entitled  to  enter  and  seize  quoiuqmy 
they  are  in  this  difficulty,  that  they  have  admitted  the  tenant 
under  the  statute,  and  cannot  therefore  now  say  that  they  have 
seized  as  for  a  forfeiture.  Doe  d.  Tarrant  v.  Hellier  decides  that  an 
absolute  seizure  cannot  be  afterwards  set  up  as  a  seizure  qumisque. 
So  it  is  repugnant  and  inconsistent  to  say  at  the  same  time  that 
the  lord  holds  qv/iusque^  and  that  there  is  a  fine  payable,  which 
supposes  an  admittance.  The  question,  therefore,  really  is,  whether 
the  provisions  of  the  statute  have  been  complied  with.  The  4th 
section  empowers  9k  feme  covert,  by  entry  under  her  hand  and  seal, 
to  appoint  an  attorney  on  her  behalf,  for  the  purpose  of  appearing 
and  taking  an  admittance  to  copyhold  land.  Then  sect.  5,  in 
default  of  appearance  of  the  feme  covert  in  her  own  ^person,  or  by 
her  attorney,  empowers  the  lord  or  steward,  after  three  Courts 
have  been  duly  holden,  and  proclamations  made,  to  appoint,  at 
any  subsequent  Court,  a  fit  person  to  be  attorney  for  the  feme 
covert,  and  by  such  attorney  to  admit  her  according  to  such  estate 
as  she  shall  be  legally  entitled  to  in  the  land,  and,  upon  such 
admittance,  to  impose  and  set  such  fine  as  might  have  been  legally 
imposed  and  set  if  she  had  been  sole  and  unmarried.  Here  there 
was  no  appointment  of  the  attorney  by  the  lord,  and  all  that 
appears  is  a  mere  recital  on  the  roll  that  Mrs.  M'Murdo  appeared 
by  attorney;  not  saying  an  attorney  appointed  by  virtue  of  the 
statute,  either  by  her  or  by  the  lord.  There  ought  to  have  been  a 
formal  recorded  entry  of  the  appointment  of  the  attorney,  according 
to  the  form  given  by  Mr.  Scriven,  Where  a  party  founds  his 
proceedings  upon  a  statute,  all  its  provisions  ought  to  be  strictly 
pursued:  Christie  v.  Unwin(2). 

(1)  1  Scriven,  421,  citing  North  \.  (2)  11  Ad.   &  El.  373;  3  P.  &  D. 

Strafford.  204, 
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DoK  d.  (Lord  Abimobb,  G.  B.  :  The  statute  is  made  in  aid  of  the  lord, 
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«.  and  he  is  bound  to  follow  it  if  he  admits ;  but  if  he  does  not,  bat 

MuBooTT.     ehooses,  after  the  three  proclamations,  not  to  proceed  under  the 
statute,  may  he  not  bring  ejectment?) 

There  is  nothing  to  show  that  this  appointment  did  not  take  place 
before  the  three  Courts  had  been  held.  There  ought  to  be  some- 
thing in  the  nature  of  a  record  of  the  appointment,  which,  by  the 
statute,  is  to  be  made  at  a  court,  and  at  a  particular  time. 

Secondly,  the  introduction,  in  the  last  admittance,  of  the  acreage 
of  the  estates,— whether  applicable  to  one  of  them  or  to  all,— 
vitiated  the  proceedings.  The  lords  thereby  created  for  them- 
selves new  copyhold  tenements, — and  which  in  fact  were  probably 
freehold.  If  this  were  allowed,  the  lord  of  a  manor  might  create  a 
copyhold  within  legal  memory.  At  all  events,  it  would  affect  the 
amount  of  the  fine,  the  reasonableness  of  which  must  depend  on 
[  *839  ]  «the  extent  of  the  tenements,  and  would  give  him  the  means  of 
increasing  the  fines  on  admittance.  It  is  said  that  there  has  been  a 
tacit  acquiescence  in  this  description  ;  but  that  is  not  so ;  the  fine 
was  not  paid,  nor  did  the  tenant  come  in  on  that  notice ;  and  all 
the  proceedings  are  in  invitunu  Then  it  is  said  that  the  declara- 
tion in  the  title-deeds  was  the  same ;  it  was,  indeed,  the  same  as 
on  the  old  admittance,  which  has  been  improperly  added  to. 

Nor  is  it  true  that  there  was  prinid  facie  evidence  of  the 
reasonableness  of  the  fine.  And  when  it  is  said  that  the  onus  is 
upon  the  tenant  to  show  that  the  fine  is  unreasonable,  it  is  not 
meant  thereby  to  relieve  the  lord  from  giving  some  amount  of 
primd  facie  evidence  that  it  was  reasonable.  The  cases  cited  on 
the  other  side  were  cases  where  the  lands  were  known  and  could  be 
identified.  The  lord  has  full  means  of  ascertaining  and  identifying 
the  lands  by  a  commission  in  equity,  and  had  no  right  thus  to 
apply  a  new  description  to  the  whole. 

Parke,  B.,  referred  to  the  9th  section  of  the  statute,  which 
enacts,  that  from  and  after  the  passing  of  that  Act,  "no  infant, 
feme  covert,  or  lunatic  shall  forfeit  any  copyhold  land  for  his  or  her 
neglect  or  refusal  to  come  to  any  Court  to  be  kept  for  any  manor 
whereof  such  land  is  parcel,  and  to  be  admitted  thereto,  nor  for  the 
omission,  denial,  or  refusal  of  any  such  infant,  &c.,  to  pay  any 
fine  imposed  or  set  upon  his  or  her  admittance  to  any  such  land :  ** 
and  observed  that  the  lord,  b    admitting  a  party  as  being  entitled 


VOL.  Lxvn.]    1844.    EX.     12  MEE.  &  W.  889—841.  491 

as  a  feme  covert,  gives  primd  facie  evidence  against  himself  that       Doe  d. 
she  is  entitled ;  then,  by  the  9th  section,  it  would  seem  that  he  t,  ^ 

cannot  proceed  against  her  by  seizure.  Musoott. 

(Smythies :  That  section  only  says  that  she  shall  not  forfeit  the 

land  ;  that  refers  to  absolute  forfeiture  by  custom.     There  was  a 

similar  clause  in  the  old  statute,  9  Geo.  I.  c.  29,  and  it  was 

admitted  in  Doe  d.  *  Tarrant  v.  Hellier  that  the  lord  might  never-       [  ^sio  ] 

theless  seize  quousque,) 

Cur.  adv.  wdt. 

On  the  29th  of  January,  the  judgment  of  the  Coubt  was 
delivered  by 

LoBD  Abingbb,  C.  B.  : 

This  case  was  argued  during  the  present  term,  upon  showing 
cause  against  a  rule  for  entering  a  nonsuit,  on  some  points 
reserved  by  my  brother  Williams,  on  a  trial  at  the  last  Assizes  at 
Hereford.  We  have  considered  the  case,  and  are  of  opinion  that 
the  rule  must  be  discharged. 

It  was  an  action  of  ejectment,  brought  by  the  lords  of  the  manor 
of  Pembridge  Foreign,  to  recover  three  copyhold  tenements  held 
of  the  manor,  upon  which  three  several  fines  had  been  assessed, 
amounting  in  the  whold  to  200Z. ;  the  object  of  the  ejectment  was 
to  enforce  the  payment  of  the  fines.  The  lord  of  a  manor  has  a 
right,  upon  the  death  of  a  copyholder,  to  the  possession  of  the 
copyhold,  unless,  after  due  proclamations  made,  an  heir-at-law,  or 
some  other  person,  entitled  by  the  custom  of  the  manor  to  be 
admitted,  makes  a  claim,  or  unless  he  has  admitted  a  tenant,  who 
against  him,  therefore,  has  a  right  to  possess  the  copyhold.  It 
appeared  that  the  lords  had,  on  the  death  of  the  former  tenant, 
made  the  three  proper  proclamations  for  the  heir  to  come  in,  after 
which  Mrs.  M'Murdo,  a  feme  covert,  was  admitted  on  the  12th 
October,  1842,  to  the  three  tenements,  which  are  described  in  the 
admittance  as  they  had  been  in  the  old  admittances,  one  only  by 
the  number  of  acres,  and  there  is  superadded  a  new  description  of 
all  the  three  tenements,  as  containing  148  acres,  8  roods,  14  perches. 
The  defendant  resisted  the  action  under  the  title  of  Mrs.  M'Murdo. 
There  was  no  evidence  of  the  title  of  Mrs.  M'Murdo,  but  it  was 
stated  on  the  roll  that  Mrs.  M'Murdo  came  to  the  lords'  Court,  and 
was  admitted  by  *her  attorney.  No  other  proof  of  the  appointment  [  ♦s*!  ] 
of  the  attorney  was  given.    Notice  of  these  fines  was  given  to 
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Dob  d.       Mrs.  M'Mordo  and  her  husband,  and  they  not  having  been  paid, 
t.  this  ejectment  was  brought. 

DscoTT,  Several  objections  were  made  on  the  part  of  the  defendant. 
1.  That  there  was  no  proof  of  the  appointment  of  an  attorney  by 
Mrs.  M'Murdo,  under  her  hand  and  seal,  nor  by  the  lord  for  her, 
by  virtue  of  the  stat.  1  Will.  IV.  c.  65,  and  that  therefore  the 
admittance  and  assessment  of  the  fine  were  void.  2.  That  the 
lord  had  no  right  to  annex  to  the  description  of  the  ancient 
tenements  a  new  admeasurement,  as  the  tenant  would  be  thereby 
concluded  as  to  the  quantity  of  land  comprised  in  them.  d.  That 
there  was  no  evidence  of  the  reasonableness  of  the  fine. 

One  general  answer  was  given,  and  we  think  a  proper  one,  to 
the  two  first  objections,  viz.,  that  the  lords  had  a  right  to  seize 
qtwusque  for  the  want  of  a  tenant,  the  proclamations  being  all 
regular,  and  to  proceed  in  the  first  instance  on  that  case  ;  and  the 
defendant's  only  answer  to  it  must  be,  either  that  the  tenant  really 
entitled  had  duly  claimed  to  be  admitted  at  a  court  (unless  such 
formal  claim  had  been  dispensed  with,  Doe  v.  Bellamy  (i),  of  which 
there  is  no  proof) ;  or  that  the  lords  had  actually  admitted  some 
tenant  thereto.  3ut  there  was  no  evidence  whatever  that  Mr& 
M'Murdo  was  really  entitled,  and  claimed  to  be  admitted  at  a 
court,  except  that  the  lords  had  acknowledged  those  facts  on  the 
Court  roll  containing  her  admittance  as  tenant ;  and  if  the  defen- 
dant uses  this  acknowledgment,  he  must  take  it  altogether,  and  it 
is  evidence  that  Mrs.  M'Murdo's  attorney,  by  whom  the  claim  was 
made,  was  duly  appointed  for  the  purpose,  and  claimed  to  be 
admitted  to  the  three  tenements  as  described  in  her  admittance ; 
or  if  the  defendant  contends  that  the  lords'  right  of  entry  is 

[  *842  ]  defeated  by  the  actual  admittance  *of  a  tenant,  the  admittance  in 
that  case  must  be  taken  altogether  to  be  such  as  would  give  the 
tenant  the  legal  estate,  and  no  objection  could  be  taken  to  the  want 
of  a  due  appointment  of  the  attorney,  or  to  the  description  of  the 
tenements.  The  lords'  case,  therefore,  as  founded  on  the  right  of 
entry  to  hold  quousque  pro  defectu  tenentiSy  is  either  not  answered 
at  all,  or  is  answered  by  evidence,  which  supports  the  right  to 
enter  under  the  6th  section  of  the  1  Will.  IV.  c.  65,  for  non- 
payment of  the  fine  imposed  and  set  upon  the  admittance,  if  snch 
fine  was  duly  imposed.  No  objection  was  made  to  the  form  in 
which  this  was  done,  and  the  notice  of  it  was  duly  given,  and  the 
only  point  remaining  is,  whether  the  lords  were  bound  to  give  any 
(1)  11  R.  E.  595  (2  M.  &  S.  87). 
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evidence  to  show  that  it  was  reasonable  in  amount.    There  is  some       dob  d. 
evidence  for  the  jury  of  its  being  reasonable,  that  is,  that  it  did  ,,. 

not  exceed  two  years'  improved  value,  as  the  number  of  acres  is     Muboott. 
specified  in  the  admission ;    but  such  evidence  is  unnecessary, 
because  it  is  settled  that  where  a  fine  arbitrary  is  imposed,  it  is  due 
to  the  lord  of  common  right,  and  it  is  only  matter  of  excuse  to  the 
tenant  that  it  is  unreasonable :  Denny  v.  Leman  (i). 

It  was  then  contended  for  the  defendant,  that  if  the  lord  proceeded 
in  the  first  instance  on  his  right  to  enter  and  seize  qnousque  pro 
defectu  tenentis,  and  that  was  answered,  he  could  not  alter  his 
course,  and  recover  on  a  right  of  entry  and  seizure  quovsque  the 
fine  was  satisfied ;  and  Doe  d.  Tarrant  v.  Hellier  was  cited  as  an 
authority  for  that  position.  It  is  not,  however,  any  authority  on  that 
point.  There  the  formal  steps  taken  by  the  lord,  before  the  ejectment, 
were  held  to  warrant  a  seizure  as  for  a  forfeiture  only,  and  could  not 
be  applied  to  a  seizure  quousque  for  which  other  formal  proceedings 
were  therefore  necessary  before  the  ejectment.  Here  every  step  was 
taken  that  was  necessary  for  either  description  of  seizure  qiumsqiie. 

One  other  point,  however,  occurred  to  the  Court  as  proper  to  be  [  843  ] 
considered,  which  is,  whether  the  admittance  might  not  be  taken 
against  the  lords  as  a  confession  that  a  feme  covert  was  entitled : 
and  if  so,  whether  their  right  of  entry  quovsque  was  not  taken  away 
by  the  9th  section  of  the  1  Will.  lY.  c.  65,  which  provides  that  no 
feme  covert  shall  forfeit  any  copyhold  land  for  her  neglect  or  refusal 
to  come  to  a  court  to  be  admitted,  nor  for  the  omission,  denial,  or 
refusal  by  QVLchfeme  covert  to  pay  any  fine  imposed  or  set  upon  her 
admittance  to  such  land.  But  upon  consideration  of  this  section, 
we  think  that  it  means  only,  as  indeed  the  ordinary  meaning  of 
the  words  imports,  to  protect  her  estate  from  forfeiture,  properly 
BO  termed,  to  which  the  custom  of  particular  manors  renders  estates 
liable  for  not  appearing  at  the  lords'  Court.  Upon  a  seizure 
quousque,  there  is  no  forfeiture ;  and  if  the  words  were  construed 
in  a  popular  sense,  to  mean  a  seizure  quovsque,  the  last  part  of  the 
clause  would  be  repugnant,  as  a  seizure  quovsque  is  the  remedy 
given  by  the  prior  section  6,  for  a  fine  imposed  on  a  feme  covert's 
admittance.  We  think,  therefore,  that  this  species  of  proceedings, 
in  the  case  of  a  feme  covert,  is  not  abrogated  by  the  stat.  11 
Geo.  IV.  &  1  Will.  IV.  c.  65.  All  the  objections,  therefore,  being 
satisfactorily  answered,  the  rule  must  be  discharged. 

Evle  discharged 
(1)  Hob.  135. 
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1^*^.  DOE  D.  BUEROWS  v.  FREEMAN. 

AvrU  19. 

(12  Meeson  A  Wolsby,  844—845 ;  S.  0.  14  L.  J.  Ex.  142.) 

PUm  ^^  oxamined  copy  of  Court  rolls  is  admissible  in  evidence  to  proye  a 

P  g . .  I  surrender  of  copyhold  lands,  without  being  stamped,  the  proTiaion  in  the 

Stamp  Act,  55  Qeo.  HE.  c  184(1),  as  to  copies  of  Oourt  rolls,  applying 
only  to  such  copies  as  are  given  out  and  signed  by  the  steward. 

This  was  an  action  of  ejectment,  tried  at  the  last  Assizes  for  the 
coanty  of  Oxford,  before  Ooleridge,  J.,  to  recover  the  possession  of 
certain  copyhold  property.  For  the  purpose  of  establishing  the 
title  of  the  lessor  of  the  plaintiff,  examined  copies  of  certain  Court 
rolls  of  the  manor  were  produced  in  evidence.  It  was  objected  by 
the  counsel  for  the  defendant,  that  they  ought  to  have  been  stamped, 
without  which  they  were  not  receivable  in  evidence.  The  learned 
Judge  overruled  the  objection,  and  the  documents  were  read  in 
evidence.  A  verdict  was  found  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfourd,  Serjt.,  now  moved  accordingly : 

[Examined  copies  of  the  Court  rolls  are  not  admissible  in  evidence 
without  being  stamped,  the  Legislature  having,  by  55  Greo.  UL 
c.  184,  sched.,  tit.  "Copy  of  Court  roll,"  made  the  copy  of  the 
Court  rolls  of  any  surrender  made  in  Court  subject  to  a  stamp  (i).] 

[  846  ]  (PoLLOOE,  C.  B. :  Suppose  the  Court  rules  have  been  accidentally 

burnt,  but  previously  a  person  had  taken  a  copy,  and  had  duly 
examined  it ;  would  not  that  be  admissible  in  evidence  without  a 
stamp? 

Aldbbson,  B.  :  In  the  ordinary  case  of  a  parish  register,  a 
certificate  requires  a  stamp,  but  an  examined  copy  does  not.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  evidence  was  clearly  admissible,  and 
that  the  provisions  of  the  Stamp  Act  in  this  respect  apply  only  to 
copies  of  Court  rolls  given  out  and  signed  by  the  steward.  There 
will,  therefore,  be  no  rule  in  this  case. 

Parkb,  B.  : 

I  also  agree  that  an  examined  copy  of  the  Court  rolls  is  sufficient, 

and  that  the  copy  of  the  Court  rolls  delivered  out  and  signed  by  the 

(1)  See  now  the  Stamp  Act,  1891  (54  A  55  Vict  c.  39),  sched..  tit 
**  Copyhold  and  customary  estates." — J.  G.  P. 
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steward  is  the  one  contemplated  by  the  Stamp  Act.    A  party  may       dob  d. 
either  produce  the  original  roll,  or  he  may  send  a  person  to  take  a  ,,. 

copy  and  examine  the  roll :  the  copy  so  taken  requires  no  stamp.         Frbbm an. 

Aldebson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 

DOE  D.  BARBOUR  and  Othees  v.  MUNRO.  .^sf,*- 

AjrrU  29. 
(12  Meeson  A  Welsby,  845—854 ;  8.  C.  14  L.  J.  Ex.  147.)  

Where  certain  persons,  by  indentures  of  lease  and  release,  conveyed  Pleat, 
Lands  to  0.  upon  trust  that  he  might  convey  the  same  to  certain  persons  r  345  j 
therein  named,  upon  such  trusts  as  appeared  and  were  expressed  and 
declared  by  an  indenture  of  bargain  and  sale  already  prepared,  and 
intended  to  bear  date  the  day  following,  which  lease  was  subsequently 
executed,  and  the  trusts  declared  were  for  certain  charitable  purposes : 
Held,  that  the  deeds  of  lease  and  release,  not  having  been  attested  by  two 
witnesses,  were  void  under  the  Mortmain  Act,  although  the  bargain  and 
sale  declaring  the  usee  was  duly  attested  and  inroUed  pursuant  to  the  Act. 

Ejectment  to  recover  two  plots  of  land  in  St.  Peter's  Square, 
Manchester.  By  consent  of  the  parties,  and  by  order  of  the  Lord 
Chief  Babon,  the  following  case  was  stated  for  the  opinion  of  this 
Court,  pursuant  to  8  &  4  Will.  lY.  c.  42,  s.  25. 

Before  and  at  the  timeof  the  making  of  the  indentures  hereinafter  [  846  ] 
next  mentioned,  bearing  date  respectively  the  2nd  and  Srd  days  of 
April,  1832,  the  said  lessors  of  the  plaintiff  Robert  Barbour,  Daniel 
Grant,  James  Burt,  Alexander  Bannerman,  James  Kennedy,  and 
John  Bannerman,  were  seized  as  joint  tenants  in  their  demesne  as 
of  fee  of  and  in  the  plot  or  piece  of  land  first  mentioned  and  expressed 
to  be  conveyed  in  and  by  the  said  indenture  of  the  Srd  April,  1882, 
with  the  erections  and  buildings  thereon,  and  the  appurtenances, 
being  No.  1,  of  the  premises  in  question  in  this  action. 

Before  and  at  the  time  of  making  of  the  same  indentures,  the  said 
lessors  of  the  plaintiff  James  Burt,  Daniel  Grant,  Alexander  Banner- 
man,  James  Kennedy,  and  John  Bannerman  were  seised  as  joint 
tenants  in  their  demesne  as  of  fee  of  and  in  the  plot  or  piece  of 
land  secondly  mentioned  and  expressed  to  be  conveyed  in  and  by  the 
said  indenture  of  the  8rd  April,  1882,  with  the  then  erections  and 
buildings  thereon,  and  the  appurtenances,  being  No.  2,  of  the 
premises  in  question  in  this  case. 

The  said  lessors  of  the  plaintiff  being  so  seised  as  aforesaid, 
certain  indentures  of  lease  and  release  were  made,  bearing  date 
the  2nd  and  8rd  days  of  April,  1882,  the  release  being  made 
between  the  said  Daniel  Grant,  James  Burt,  Alexander  Bannerman, 
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DoBd.       Bobert  Barbour,  James  Kennedy,  and  John  Bannerman  of  the 
^,  first  part,  the  said  Daniel  Grant,  James  Burt,  Alexander  Bannerman, 

MuKRo.      James  Kennedy,  and  John   Bannerman  of  the  second  part,  and 
William  Cririe,  of  Manchester,  aforesaid,  of  the  third  part 

(A  copy  of  these  deeds  is  annexed  to,  and  is  to  form  part  of  this 
case.)  The  said  indentures  of  the  2nd  and  8rd  days  of  April,  1832, 
were  respectively  signed,  sealed,  and  delivered  by  all  the  said 
parties  thereto  on  or  about  the  8rd  day  of  April,  1882.  Thej  were 
so  executed  by  the  said  Daniel  Orant,  James  Burt,  Alexander 
Bannerman,  Bobert  Barbour,  John  Bannerman,  and  Williaro 
[  •Sii  ]  Cririe  *respectively,  in  the  presence  of  one  witness ;  they  were  so 
executed  by  the  said  James  Kennedy  in  the  presence  of  one  other 
witness.  Neither  of  the  said  indentures  was  inroUed  in  the  High 
Court  of  Chancery  within  six  calendar  months  next  after  the 
execution  thereof,  or  at  any  other  time. 

After  the  execution  as  aforesaid  of  the  said  deeds  last  mentioned, 
and  in  pursuance  of  the  provisions  thereof ,  on  the  4th  day  of  April, 
1882,  an  indenture  of  bargain  and  sale,  bearing  that  date,  was 
made  between  the  said  William  Cririe  of  the  first  part,  the  said 
Daniel  Orant,  John  Allen,  Alexander  Bannerman,  Bobert  Barbour, 
John  Bannerman,  James  M'Claren  the  younger,  and  George  Free- 
land  Barlow,  William  M'Kaffie,  Bobert  Hedderwick,  John  Shepperd, 
Samuel  Mitchell,  and  Duncan  Wright,  of  the  second  part. 

(A  copy  of  the  said  deed  of  the  4th  of  April,  1882,  is  annexed  to, 
and  is  to  form  part  of,  this  case.) 

The  said  indenture  of  the  4th  day  of  April,  1882,  was  signed, 
sealed,  and  delivered  by  all  the  said  parties  thereto,  on  or  about  the 
day  of  the  date  thereof,  in  the  presence  of,  and  was  attested  by, 
two  credible  witnesses.  It  was  inroUed  in  the  High  Court  of 
Chancery  within  six  calendar  months  after  the  execution  thereof, 
and  within  six  calendar  months  after  the  execution  of  the  aforesaid 
indentures  of  the  2nd  and  8rd  days  of  April,  1882,  viz.  on  the  30th 
day  of  July,  1882.  All  the  said  parties  to  the  said  indentures  of 
the  2nd  and  3rd  days  of  April,  1882,  including  the  said  William 
Cririe,  party  of  the  first  part  to  the  said  indenture  of  the  4th  day 
of  April,  1882,  are  now  respectively  living.  More  than  twelve 
calendar  months  have  elapsed  since  the  date  and  execution  of  the 
said  several  indentures  respectively. 

The  defendant,  Alexander  Munro,  is  the  minister  for  the  time 
being  of  the  said  Scotch  Church,  and  was  in  all  respects  qualified 
and  appointed  as  such  minister  according  to  the  laws  relating  to  the 
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Established  Gharch  of  Scotland,  and  according  to  the  terms,  stipu-        Dob  d. 
lations,  and  provisoes  of  the  ^said  indenture  of  the  4th  day  of  p, 

April,  1882.     He  is  in  possession  of  the  premises  in  question,  as      Munbo. 
minister  of  the  said  church,  and  claims  to  hold  such  possession 
on  behalf  of  the  trustees  for  the  time  being  of  the  said  last-mentioned 
indenture,  by  whom  he  was  so  appointed  and  put  in  possession  as 
aforesaid. 

On  the  26th  day  of  December,  1848,  the  lessors  of  the  plaintiff, 
by  their  agent  in  their  behalf,  duly  demanded  of  the  said  Alex- 
ander Munro  possession  of  the  premises  in  question;  and,  such 
demand  not  being  complied  with,  this  action  was  afterwards 
commenced. 

The  said  Alexander  Munro  hereby  admits  lease,  entry,  and  ouster, 
and  his  possession  of  the  premises  in  question,  in  the  same  manner 
as  he  could  and  ought  to  have  done  at  the  trial  of  this  action,  if 
the  same  had  proceeded  to  trial. 

Either  party,  or  the  Court,  is  to  be  at  liberty  to  refer  to  the 
pleadings  and  consent-rule  in  this  cause,  or  fair  copies  thereof. 

The  Court  is  to  be  at  liberty  to  draw  any  inferences  or  find  any 
facts  which,  in  the  opinion  of  the  Court,  a  jury  might  or  ought  to 
have  drawn  or  found. 

The  plaintiff  contends,  that  the  said  indentures  of  the  2nd  and 
3rd  days  of  April,  1882,  are  void,  in  consequence  of  the  same  not 
having  been  inrolled  in  the  High  Court  of  Chancery  within  six 
calendar  months  next  after  the  execution  thereof,  and  not  being 
attested  by  two  or  more  credible  witnesses. 

The  defendant  contends,  that  the  said  deeds  are  not  void  for  the 
reasons  aforesaid.  That  the  same  did  not  require  such  inrolment, 
or  to  be  attested  by  two  or  more  credible  witnesses,  and  that  the 
said  deeds  are  to  be  construed  in  connexion  with  the  said  indenture 
of  the  4th  day  of  April,  1882,  the  execution  of  which  was  duly 
attested  by  two  credible  witnesses,  and  which  was  duly  inrolled 
within  six  calendar  months,  as  he  states  in  the  case. 

The  plaintiff  will  also  contend,  that  the  said  indentures  of  the  [  84u  ] 
2nd  and  8rd  days  and  4th  day  of  April,  1882,  if  taken  together,  and 
considered  as  one  conveyance  to  charitable  or  religious  uses,  are 
void,  as  containing  a  power  of  revocation,  reservation,  trust, 
condition,  limitation,  clause,  or  agreement  for  the  benefit  of  the 
donors  or  grantors,  contrary  to  the  9  Geo.  II.  c.  86. 

The  defendant  will  contend,  that  the  said  deeds  do  not  contain  any 
each  power  of  revocation,  within  the  meaning  of  the  statute. 

U.K. — VOL.  Lxvn,  82 
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DoK  d.  The  plaintiff  will  also  contend,  that  the  eaid  iudentares  of  the  Sod 

«.  and  8rd  days  of  April,  1882,  if  not  totally  void,  are  void  as  against 

MnNRo.      ^y^^  g^* J  James  Bart  and  James  Kennedy ;  those  two  persons  not 
being  parties  to  the  said  indenture  of  the  4th  day  of  April,  1838. 

The  defendant  will  contend,  that  the  said  deeds  are  not  void  as 
against  the  said  James  Burt  and  James  Kennedy,  but  that  their 
interest,  if  any,  passed  by  the  said  deeds  of  the  2nd  and  Srd  of 
April,  1882,  to  which  they  were  parties  as  aforesaid. 

The  indentures  of  the  2nd  and  8rd  of  April,  1882,  referred  to  in 
the  above  case,  were  indentures  of  lease  and  release,  conveying  the 
two  plots  of  land  in  question  from  the  several  parties  thereto  of  the 
first  and  second  parts  to  William  Gririe,  his  heirs  and  assigns,  to 
the  use  of  the  said  William  Gririe,  his  heirs  and  assigns  for  ever, 
''  upon  trust,  and  to  and  for  the  intent  and  purpose,  that  the  said 
William  Gririe  may  convey  and  assign  the  same  unto  the  said 
Daniel  Grant  (and  others,  naming  them),  upon  such  trusts,  &c.  as 
appear  and  are  expressed  and  declared  of  and  concerning  the  same 
in  and  by  an  indenture  of  bargain  and  sale  already  prepared,  and 
intended  to  bear  date  the  day  next  after  the  day  of  the  date  of  tiiese 
presents."  And  the  indenture  of  the  4th  of  April,  1882,  was  the 
indenture  there  referred  to,  made  in  pursuance  thereof.    And  it 

[  *850  ]      was  ^admitted,  on  the  argument,  that  the  uses  therein  contained 
were  charitable  uses. 

Kelly,  for  the  lessors  of  the  plaintiff : 

The  deeds  of  the  2nd  and  8rd  of  April,  1882,  are  void  under  the 
Statute  of  Mortmain,  9  Geo.  II.  c.  86,  s.  1,  for  not  having  been 
inroUed  within  six  calendar  months  after  their  execution,  and  not 
having  been  attested  by  two  credible  witnesses,  as  required  by  that 
statute.  [He  referred  to  Doe  d.  Wellard  v.  Hawthorn  {i)  and 
Doe  d.  Burden  v.  Wright  (2).] 

[  863  ]  Butt,  contra : 

[He  referred  to  Doe  d.  Howson  v.  Waterton  (3).]  The  question, 
it  is  submitted,  is  not  who  is  the  donor,  but  whether  the  gift  to 
charitable  uses  has  been  duly  inroUed. 

[  •854  ]  (Aldbrson,  B.  :  How  *can  you  say  that  the  donors  have  executed 

this  deed  in  the  presence  of  two  witnesses  ?    If  you  can  make  out 
Gririe  to  be  the  donor,  he  has  done  so ;  but  he  was  a  mere  trustee.) 

(1)  20  R.  R.  361  (2  B.  &  Aid.  96).  (3)  22  R.  R.  328  (3  B.  &  Aid.  149). 

(2)  21  R.  R.  461  (2  B.  &  Aid.  721). 
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MUNRO. 


Pollock,  C.  B.  :  dob  d. 

Barbour 
There  cannot  be  a  doubt  that  the  lessors  of  the  plaintiff,  and  not      ^_c. 

Cririe,  mast  be  considered  as  the  original  donors :  and  the  deeds 

of  the  2nd  and  8rd  of  April,  1882,  by  which  they  conveyed  to 

Cririe,  not  having  been  attested  by  two  witnesses,  pursuant  to  the 

statute,  such  conveyance  was  void  under  the  statute.    Whether  it 

was  not  also  void  for  want  of  inrolment,  it  is  unnecessary  for  us 

to  decide. 

Pahkb,  B.,  Aldbbson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 


In  ke  henry  LLOYD  HARRIES,  Gent.,  One  &c.  1844. 

(13  Meeson  &  Welsby,  3—9 ;  S.  C.  13  L.  J.  Ex.  259 ;  1  Dowl.  &  L.  1018 ;  8  Jur.        '^^^' 

463.)  [  3  ] 

Where  a  client  gives  his  attorney  a  bill  of  exchange  or  promissory  note 
for  the  amount  of  his  bill,  which  is  idtimately  paid,  the  twelve  months 
limited  by  the  6  &  7  Vict.  c.  73,  s.  41  for  taxation  of  the  bill  after  payment, 
date  from  the  time  when  the  bill  or  note  was  paid,  not  when  it  was 
originally  given ;  unless  there  be  circumstances  to  show  that  it  was  treated 
by  the  parties  as  actual  payment  at  the  time  when  given. 

An  order  was  made  by  Aldebson,  B.,  at  Chambers,  on  the  17th 
of  February  last,  to  refer  it  to  the  Master  to  ascertain  what  bills  for 
business  done  by  H.  L.  Harries,  in  the  common-law  Courts,  for  certain 
persons  therein  mentioned,  had  been  paid  more  than  twelve  months 
previously  to  the  taking  out  of  the  summons,  and  to  tax  the  same. 

The  Master  reported,  that  the  several  bills  of  costs  produced 
before  him  had  not  been  settled  in  cash  payments  more  than  twelve 
months ;  but  that  a  promissory  note,  drawn  by  Thomas  Davies,  per 
procuration  of  John  M.  Davies,  and  by  Jos.  M.  Davies,  for 
296L  15«.  9d.,  bearing  date  the  22nd  of  May,  1889,  and  afterwards 
a  substituted  promissory  note  for  2792.,  drawn  by  Jos.  M.  Davies, 
bearing  date  the  14th  of  August,  1889,  payable  two  months  after 
date,  was  given  to  the  said  H.  L.  Harries  for  the  same  ;  and  that, 
upon  the  occasion  of  the  279/.  note  being  given,  the  note  for 
296Z.  158.  9d.  was  delivered  to  the  said  Jos.  M.  Davies,  but  that  the 
sum  of  279/.  was  not  paid  in  cash  till  July,  1848 ;  that  the  said 
H.  L.  Harries  claimed  to  hold  certain  title-deeds  of  Thomas  Davies, 
and  did  keep  such  deeds  in  his  possession  until  payment  was  made 
to  him,  on  the  29th  of  July,  1848,  of  820/.,  which  included  the  said 
note  for  279/.,  which  was  delivered  up  with  the  said  deeds.     The 

82— a 
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In  re  Master  therefore  submitted,  that  the  said  bills  were  liable  to 
taxation ;  but  he  had  forborne  to  tax  the  same,  at  the  instance  of 
the  parties,  until  the  opinion  of  the  Court  should  be  taken  thereon. 
The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
Attomies  and  Solicitors  Act,  (6  &  7  Vict.  c.  7S,  s.  41),  the  applica- 
tion to  tax  could  be  considered  as  having  been  made  '*  within  twelve 
months  after  payment." 

[  *4  ]  In  Easter  Term,  E.  V.  WUUams  obtained  a  rule  to  show  *caase 

why  the  Master  should  not,  under  these  circumstances,  forbear  to 
tax  the  bill  of  costs.    Against  which 

Jervi8  now  showed  cause : 

The  question  in  this  case  is,  whether  the  giving  of  a  promissory 
note  to  an  attorney,  payable  two  months  after  date,  for  the  amount 
of  his  bill,  can  be  considered  as  payment  within  the  meaning  of  the 
6  &  7  Vict.  c.  73,  s.  41.  It  is  submitted,  that  it  clearly  cannot. 
The  delivery  of  such  a  note  would  not  support  a  plea  of  payment 
This  question  was  raised,  but  not  decided,  in  the  case  In  re  WUton  (i). 
But  Sayer  v.  Wagstaff(2)  is  a  decision  on  the  statute  in  question, 
[  5  ]  expressly  in  point  against  this  application.  *  *  Here,  it  is  clear 
the  note  was  not  received  as  payment  at  the  time  it  was  given, 
because  Mr.  Harries  claimed  to  hold,  and  did  hold,  the  title-deeds 
of  the  clients  during  the  currency  of  the  note,  as  a  further  security 
until  payment  was  made  in  cash. 

E,  V,  WiUiajfis,  coritrd  : 

It  certainly  cannot  be  contended  that  this  note  was  taken  as 
actual  payment  at  the  time.  But  it  is  submitted,  that  this  Act  of 
Parliament  is  satisfied,  if  a  promissory  note  or  bill  of  exchange  be 
given  for  the  amount  of  the  attorney's  bill,  which  is  ultimately 
paid ;  that  such  payment  operates  ab  initio^  and  the  twelve  months 
run  from  the  time  when  the  note  or  bill  was  originally  given. 
Sayer  v.  Wagataff  is,  no  doubt,  an  authority  against  this  position, 
and  it  must,  therefore,  be  contended,  that  that  was  not  a  correct 
decision.  It  may  be  said  that  an  attorney  may  get  rid  of  any 
future  investigation  by  taking  a  bill  or  note,  if  it  is  to  be  considered 
as  payment ;  but  so  he  may,  at  all  events,  by  taking  it  expressly  as 
payment,  which  he  will  do  if  the  client  be  solvent,  or  he  can 
obtain  good  security.  It  is  not  cash  payment  which  is  required  by 
the  statute. 

(1)  13  L.  J.  Q.  £.  17.  (2)  d  Beav.  415. 
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(BoiiFE,  B. :    Does  not  payment  mean   cash   payment,  unless         in  re 
where  the  parties  agree  to  take  something  else  as  cash,  and  so  to 
make  it  payment  ?) 

Suppose  there  was  an  agreement  to  set  off  a  cross  demand ;  can  it 
be  said  the  statute  would  not  apply  to  such  a  case  ?  Or»  suppose  a 
promissory  note  given  by  the  client  to  the  attorney  were  indorsed 
by  him  to  another  party  who  had  a  demand  against  him,  and  the 
note  were  afterwards  paid  to  that  party,  would  not  this  be  a  payment 
from  the  time  of  the  indorsement?  There  are  some  analogous 
authorities  on  the  Statute  of  Limitations.  In  Irving  v.  Veitch  (i) 
and  in  *Gowan  v.  Foster  (2)  it  was  held,  that,  where  a  bill  of  [  '6  ] 
exchange  is  drawn  in  part  payment  of  a  debt,  and  is  paid  when  due, 
it  operates  as  part  payment,  to  defeat  the  Statute  of  Limitations, 
from  the  time  when  the  bill  was  originally  delivered  to  the  creditor, 
not  from  the  time  of  its  payment.  No  doubt  the  principle  of  those 
cases  is,  that  it  operates  as  a  promise,  which  is  made  at  the  time 
when  the  bill  is  given  ;  but  still,  as  it  is  from  the  part  payment  that 
the  effect  is  to  arise,  according  to  the  argument  on  the  other  side, 
no  effect  at  all  should  be  assigned  to  the  mere  giving  of  the  bill. 
Whenever  a  bill  or  note  is  given  on  account  of  a  demand,  the  parties 
tacitly  say  that  the  giving  of  it  shall  be  treated  as  payment,  if  it  be 
ultimately  paid. 

(PoUiOGE,  C.  B. :  But  the  question  is,  from  what  time  ?  While 
the  bill  or  note  is  running,  it  is  merely  a  security ;  the  best  proof 
of  which  is,  that,  if  it  be  overdue  and  unpaid,  it  may  be  altogether 
disregarded,  and  the  creditor  may  go  for  his  original  demand.) 

When  the  note  is  ultimately  paid,  that  payment  is  not  in  discharge 
of  the  attorney's  bill,  but  of  the  note ;  therefore,  payment  of  the 
attorney's  bill  is  made  in  the  first  instance.  If  there  be  fraud  in 
the  attorney  in  taking  too  much  money,  the  client  has  a  year  from 
the  time  of  payment  for  taxation  of  the  bill ;  so,  if  there  be  fraud 
in  taking  a  bill  or  note  for  too  great  an  amount,  he  has  a  year 
from  that  time,  which  is  an  ample  period  for  the  investigation  of 
any  defect. 

(Aldbbson,  B.  :  The  cases  you  refer  to  turn  on  its  being  part 
payment,  which  must  be  accompanied  with  an  acknowledgment  of 

(1)  49  B.  B.  oil  (3  U.  &  W.  90).  (2)  3  B.  &  Ad.  507. 
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In  re  the  rest  of  the  debt  being  dae,  which  acknowledgment  is  not  in 
the  payment,  but  in  the  giving  of  the  bill :  the  same  point  does  not 
arise  where  there  is  whole  payment.) 

There  cannot  be  any  diflference  in  principle,  whether  the  year  rons 
from  the  giving  of  money,  or  of  a  security  which  may  be  immediately 
L  *7  ]  indorsed  and  turned  into  money.  Then,  ^during  the  currency  of 
the  bill  or  note,  the  right  of  action  is  suspended;  so  that,  in 
either  case  of  payment,  the  attorney  is  equally  prevented  from 
suing.    ♦    ♦    * 

PoLLOOE,  C.  B. : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
case  of  Sayer  v.  Wagstaff  is  a  decisive  authority  upon  the  point. 
There  the  Mastbb  of  thb  Bolls  expressly  laid  it  down,  that  the 
giving  a  promissory  note  in  lieu  of  present  payment  is  no  more  than 
giving  extended  credit,  in  consideration  of  receiving  this  species  of 
security.  That  decision  is  in  accordance  with  what  has  always 
been  understood  to  be  the  law,  that,  as  between  the  same  parties, 
a  bill  or  note  is  not  payment,  but  merely  a  security ;  and  that,  if 
it  be  dishonoured,  it  may  be  altogether  disregarded,  and  an  action 
brought  on  the  original  consideration.  With  respect  to  the  cases 
cited,  which  were  decided  on  the  Statute  of  Limitations,  the 
9  Oeo.  IV.  c.  14,  they  do  not  turn  on  the  meaning  of  the  word 
^'  payment "  in  that  Act.  The  words  of  that  statute  are,  '^  that 
nothing  therein  contained  shall  take  away  or  lessen  the  effect  of 
any  payment  of  principal  or  interest ;  "  so  that  the  question  of 
what  amounts  to  payment  is  left  just  as  it  stood  before.  I  cannot, 
therefore,  consider  that  Act,  or  the  cases  decided  upon  it,  as  putting 
any  legislative  or  judicial  construction  on  the  word  ''payment.*' 
What,  then,  is  the  meaning  of  ''  payment,"  as  used  in  the  statute 
[  *8  ]  now  under  consideration  ?  *I  think  it  must  mean  either  actual 
payment  in  money,  or  iq  that  which  the  parties  have  agreed  to 
treat  as  money.  I  do  not  know  that  we  ought  to  speculate  on  the 
consequences  of  our  decision ;  but,  if  we  were  to  do  so,  I  should 
rather  be  disposed  to  give  a  large  than  a  narrow  construction  to  the 
Act  of  Parliament :  and,  if  special  circumstances  were  wanted,  the 
fact  reported  by  the  Master  is  quite  sufficient  to  show,  that,  in  this 
case,  the  promissory  note  was  not  given  as  payment ;  namely,  that 
the  attorney  claimed  to  hold  the  title-deeds  of  his  clients  by  way  of 
security  for  future  payment. 
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AldeBSON,  B.  :  In  re 

Harrirs. 
I  am  of  the  same  opinion.    Unless  the  parties  could  plead  this 

as  payment,  it  seems  to  me  that  it  is  not  payment  within  the 

meaning  of  this  Act  of  Parliament.    It  is  clear  they  could  not  do  so 

here ;  during  the  currency  of  the  note,  they  could  only  plead  that 

the  attorney  was  not  entitled  to  sue.    It  is,  in  truth,  no  payment 

at  all.    The  cases  decided  on  the  Statute  of  Limitations  proceed  on 

an  entirely  different  principle ;  the  question  there  is  as  to  the  effect 

of  part  payment,  and  from  what  period  the  acknowledgment  is  to 

be  implied,  which  is  to  defeat  the  statute.     It  is  clear  that  must  be 

from  the  acknowledgment  contained  in  the  bill  or  note  itself ;  the 

payment  may  be  made  by  a  different  party. 

GuBNBY,  B.,  concurred. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  I  do  not  say  there  may  not  be  other 
Acts  of  Parliament  in  which  the  word  "  payment  "  may  require  a 
different  construction  ;  but,  here,  the  clear  meaning  of  it  is,  when 
money,  or  money's  worth,  is  given  to  the  attorney,  under  such 
circumstances  that  he  never  afterwards  can  sue  for  his  bill.  That 
*is  quite  a  sufficient  consideration  to  warrant  us  in  following  the  [  *9  ] 
decision  of  the  Mastbb  of  thb  Bolls. 

Rule  discharged. 

TEW  V.  JONES.  1844. 

May  22. 
(13  Meeson  &  Welsby,  12—14 ;  8.  C.  14  L.  J.  Ex.  94.)  -fL 


The  defendant  and  another  person  conveyed  to  the  plaintiff  an  undivided 
moiety  of  several  houses,  of  which  they  were  seised  as  devisees  in  trust. 
Of  one  of  these  houses  the  defendant  had  long  before  been  in  possession, 
and  continued  to  occupy  it  after  the  conveyance :  Held,  that  such 
occupation  did  not  of  itself  entitle  the  plaintiff  to  sue  him  for  use  and 
occupation. 

Debt  for  use  and  occupation  of  a  messuage,  &c.  Flea,  nunqtiam 
indebitatus.  At  the  trial,  before  the  Undersheriff  of  Cheshire,  the 
plaintiff  put  in  deeds  of  lease  and  release,  dated  in  the  year 
1841,  whereby  the  defendant  and  another  person  conveyed  to 
the  plaintiff  an  undivided  moiety  of  five  houses,  of  which  they  were 
seised  as  devisees  in  trust  under  a  will.  The  defendant  had  occupied 
for  a  period  of  twenty-five  years  one  of  these  houses,  in  respect  of 
which  this  action  was  brought ;  but  no  evidence  was  given  of  any . 
express  contract  of  tenancy  between  him  and  the  plaintiff  for  his 


[12] 
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Trw  occupation  subsequent  to  the  conveyance.  At  the  close  of  the 
Jones.  plaintiff's  case,  the  defendant's  counsel  applied  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  any  tenancy,  or  of  an  occu- 
pation by  the  permission  or  sufferance  of  the  plaintiff.  The  under- 
sheriff  refused  to  nonsuit,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff. 

Willes  had  obtained,  in  Easter  Term,  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit,  first,  on  the  objection  taken  at  the 
trial,  or,  secondly,  on  the  ground  that  this  action  could  not  be 
maintained,  the  plaintiff  and  defendant  being  tenants  in  common 
of  the  premises. 

Pashley  showed  cause : 

The  evidence  given  at  the  trial  was  sufficient  to  create,  for  the 
purpose  of  this  action,  the  relation  of  landlord  and  tenant,  and  to 
enable  the  plaintiff  to  sue  for  use  and  occupation.  It  is  a  stronger 
case  than  that  of  mortgagor  and  mortgagee,  in  which  case  Partridge 
V.  Bere  (i)  is  an  authority  that  the  action  for  use  and  occupation 
[  *is  ]  may  be  maintained  by  the  mortgagee.  It  is  sufficient  *that  the 
plaintiff  has  legal  title,  and  that  the  defendant  is  in  possession 
with  her  acquiescence.  Hitchman  v.  Walton  (2)  and  Doe  d.  Roby  v. 
Maisey  (3)  are  authorities  confirmatory  of  the  principle  laid  down  in 
Partridge  v.  Bere. 

Secondly,  a  tenant  in  common  (supposing  these  parties  to  be 
tenants  in  common)  may  bring  ejectment  against  his  co-tenant,  or 
distrain  on  him,  being  assignee  of  his  lessee :  Doe  d.  Wawn  v. 
Horn  (4),  Snelgar  v.  Henston  (5) ;  and  there  seems  to  be  no  reason 
why  he  may  not  also  sue  him  for  use  and  occupation.  But,  here, 
there  was  no  evidence  that  the  plaintiff  and  defendant  were  tenants 
in  common  ;  the  defendant  was  not  shown  to  be  still  seised  of  the 
other  undivided  moiety  of  the  estate. 

WiUea,  contra : 
This  is  not  even  the  case  of  a  party  in  possession  of  all,  of  which 
he  has   conveyed   an  undivided   moiety;    the  defendant  was    in 
occupation  of  one  house  only  out  of  the  five. 

(BoLFE,  B. :   How  does  the  conveyance  make  him  a  tenant  ?     Is 

(1)  24  R.  R.  487  (5  B.  &  Aid.  604 ;      Man.  &  Ry.  107). 

1  Dowl.  &  Ry.  272).  (4)  5  M.  &  W.  564. 

(2)  51  R.  R.  656  (4  M.  &  W.  409).  (5)  Cro.  JiKJ.  611, 

(3)  32  R.  B.  548  (8  B.  &  C.  767 ;  3 
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it  not  an  adverse  possession?    Could  the  purchaser  bring  ejectment        Tew 
twenty  years  and  a  month  after  the  date  of  the  conveyance  ?    Yet,       jonbs. 
if  the  defendant  be  a  tenant  at  will,  the  plaintiff  would  have  twenty- 
one  years  to  bring  her  ejectment.      The  case  of  mortgagor  and 
mortgagee  is  quite  different,  and  depends  upon  their  peculiar 
relation. 

Alderson,  B.  :  Suppose  a  person  sells  an  estate  out  and  out,  and 
remains  in  possession,  is  he  the  tenant  of  the  purchaser?  The 
purchaser  is  clearly  admitted  into  possession  by  the  permission  of 
the  seller,  but  the  seller  remains  in  adversely.) 

Yes ;  the  purchaser's  remedy  is  only  by  an  action  for  not  delivering 
possession,  or  by  ejectment. 

Pollock,  C.  B.  : 

There  must  be  some  evidence  of  a  holding  *by  the  permission  of       [  *14  ] 
the  plaintiff.     Here  the  defendant,  having  conveyed  a  moiety  of 
five  houses  to  the  plaintiff,  remains  in  possession  of  one.    There  is 
no  evidence  of  a  tenancy  in  that. 

Alderson,  B.,  and  Gurnet,  B.,  concurred. 

BoLFB,  B. : 

If  a  vendor  remains  in  possession  by  agreement,  the  terms  of  that 

agreement  will  speak  for  themselves ;  if  not,  he  is  a  wrongdoer,  and 

may  be  turned  out  by  ejectment,  and  is   liable  in  trespass  for 

mesne  profits.    The  supposed  analogy  of  the  case  of  mortgagor  and 

mortgagee  does  not  exist ;  the  mortgagor  is  the  tenant  by  sufferance 

of  the  mortgagee,  in  consequence  of  the  peculiar  relation  existing 

between  them,  and  which  does  not  exist  between  a  vendor  and 

vendee. 

Ride  absolute  for  a  nonsuit. 


MORRISH  V.  MURREY  and  Another.  i844. 

(13  Meeson  &  Welsby,  52—67  ;  S.  0.  13  L.  J.  Ex.  261 ;  2  Dowl.  &  L.  199.)  J^fneJ, 

A  sherifTs  oflScer  is  not  justified  in  ^entering  and  searching  the  house  of  a  [  62  ] 

stranger,  for  the  purpose  of  arresting  a  defendant  under  a  ca.  «a.,  although 
such  defendant  may  have  resided  there  immediately  before  the  entiy,  and 
although  the  officer  have  reasonable  cause  to  suspect  that  the  defendant  is 
in  the  house,  if  it  turns  out  that  she  was  not  in  the  house  at  the  time. 

The  Judge,  at  the  trial,  having  ruled  that  a  plea,  justifying  the  entry  of 
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MoBRisu  the  plaintifTs  house,  the  outer  door  bein^  open,  to  search  for  C.  F.,  who  for 

^'  six  months  had  resided  in  the  plaintiffs  house,  and  that  the  defendant  hid 

MuRBBT.  g^^  grounds  to  suspect  and  believe  that  she  was  in  the  plaintifTs  house  at 

the  time,  had  been  proved,  and  constituted  a  good  defence,  stated,  in  the 
presence  of  the  counsel  on  both  sides,  who  made  no  objection,  that  he 
should  direct  the  jury  to  assess  the  damages  contingently,  and  should  giTe 
the'  plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  found  bv  the 
jury :  Held,  that  both  parties  were  bound  thereby,  and  that  the  plaintifTs 
counsel  was  not  at  liberty  to  move  for  a  new  trial  for  misdirection. 

Tbbbpass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  forcing  and  breaking  open  divers  outer  and  inner  doors, 
and  entering  and  searching  divers  rooms  and  apartments  of  the 
plaintiff. 
[  *6S  ]  Plea,  first,  Not  guilty ;  secondly,  not  possessed ;  thirdly,  *a6  to 

breaking  and  entering  the  house,  and  forcing  open  the  inner  doors, 
and  searching  the  rooms  of  the  plaintiff,  the  defendants  justified 
as  oflScers  of  the  Sheriff  of  Somersetshire,  under  a  writ  of  ttstahm 
capias  ad  satisfaciendum  against  one  Caroline  Frost,  by  virtue 
whereof  they  quietly  entered  the  house  of  the  plaintiff,  the  outer 
door  thereof  being  open,  and  searched  for  the  said  Caroline  FtosX\ 
that  for  six  months  next  preceding  the  trespasses,  the  said  Caroline 
Frost  had  resided  in  the  plaintiff's  house ;  and  that  at  the  time  of 
the  trespasses,  they  had  good  ground  to  suspect  and  believe,  and 
did  actually  suspect  and  believe,  from  information  furnished  to 
them  by  the  attorney  of  the  party  who  had  sued  out  the  writ,  that 
the  said  Caroline  Frost  was  then  in  the  said  house.  The  plaintiff, 
protesting  the  suing  out,  the  indorsement,  and  the  delivery  of  the 
writ  to  the  sheriff,  &c.,  replied  de  injuria^  absque  residuOy  causa. 

At  the  trial,  before  Cress  well,  J.,  at  the  last  Assizes  for  the 
county  of  Somerset,  it  appeared  that  Caroline  Frost,  against  whom 
the  writ  of  testatum  ca.  sa.  had  been  sued  out,  had,  shortly  before 
the  trespasses  complained  of,  resided  at  the  plaintiff's  house ;  that 
the  defendants  had  not  received  information  from  the  attorney  of 
the  party  suing  out  the  writ  that  Caroline  Frost  was  in  the  house, 
but  that  they  had  reason  to  suspect  that  she  was  there,  and  thai, 
for  the  purpose  of  arresting  her,  they  entered  the  house  through 
the  front  door,  which  was  open,  and  broke  open  certain  inner  doors. 
On  the  part  of  the  plaintiff,  it  was  contended  that  the  plea  was  uo 
answer  to  the  action ;  and  even  if  it  were,  that  the  defendants  had 
failed  to  prove  it,  inasmuch  as  they  had  not  shown  that  they  had 
received  information,  from  the  attorney  who  had  sued  out  the  wnt. 
that  Caroline  Frost  was  in  the  plaintiff's  house.  The  learned 
Judge,  however,  thought  that  the  plea  was  proved,  and  overruled 
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the  objection.    The  learned  Judge  then  stated,  that  he  should  leave      Morrisu 
it  to  the  jury  to  say  what  ^damages  the  plaintiff  had  sustained  by      murbey. 
reason  of  the  trespasses,  in  the  event  of  the  Court  being  of  opinion       [  *54  ] 
that  the  plea  was  not  proved,  and  would  give  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  that  sum.     No  objection  was  made  by 
the  counsel  on  either  side  to  his  pursuing  this  course,  and  the  jury 
assessed  the  damages  contingently  at  one  farthing. 

Crawder,  in  Easter  Term  last,  having  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  misdirection, 

Cockbum  and  Kinglake  showed  cause  : 

The  material  part  of  the  plea  is,  that  Caroline  Frost  had  resided 
for  six  months  in  the  house  of  the  plaintiff,  and  that  the  defendants 
had  reasonable  ground  for  believing  that  she  was  there  at  the  time ; 
and  that  was  proved,  and  justified  the  defendants  in  entering  and 
searching  the  house  for  the  purpose  of  arresting  her  under  the  writ. 
In  Sheers  v.  Brooks  (i),  it  was  held  that  bail  above  might  justify 
breaking  and  entering  the  house  of  a  stranger  (the  outer  door  being 
open),  in  which  the  principal  resided,  in  order  to  seek  for  him  for 
the  purpose  of  rendering  him;  and  that  a  plea  justifying  such 
entry  was  good,  without  stating  that  the  principal  was  in  the  house 
at  the  time. 

(Aldebson,  B.  :  This  plea  does  not  state  that  she  still  resided 
there.) 

The  suspicion  and  belief  alleged  were  amply  warranted  by  the 
circumstance  of  her  prior  residence  there  for  six  months,  up  to  a 
recent  period.  The  proof  of  that  part  which  alleged  that  the 
defendants  had  been  so  informed  by  the  party  who  had  sued  out 
the  writ,  was  wholly  immaterial.  All  the  cases  on  this  subject 
are  collected  in  Smith's  Leading  Cases,  in  the  notes  to  Semayne's 
case  (2). 

Crowder  and  Butt  in  support  of  the  rule : 

There  is  no  precedent  for  such  a  plea  as  the  one  here  pleaded. 
In  *  Johnson  v.  Leigh  (8),  it  was  expressly  held  that  a  sheriff  cannot       [  *56  ] 
justify  breaking  open  the  inner  doors  of  the  house  of  a  stranger,  upon 
suspicion  that  a  defendant  is  there,  to  search  for  him,  in  order  to 

(1)  3  K.  B.  357  (2  H.  Bl.  120).  (3)  16  B.  B.  614  (6  Taunt.  246), 

(2)  Vol.  1,  p.  104  (11th  ed.). 
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MoRRisB     arrest  him  on  mesne  process.     The  learned  Judge,  however,  ruled 
MuRRKT.      to  the  contrary  at  the  trial ;  and  the  plaintiff  is  therefore  entitled 
to  a  new  trial,  on  the  ground  of  misdirection. 

(Pollock,  C.  B.  :  You  are  at  liberty  to  move  to  enter  a  verdict  for 
the  plaintiff,  for  the  sum  found  by  the  jury  ;  but  as  you  consented 
to  the  damages  being  assessed  contingently,  you  are  precluded  from 
insisting  upon  the  misdirection.) 

The  plaintiff's  counsel  could  not  have  interfered,  with  propriety, 
whilst  the  learned  Judge  was  summing  up  the  case  to  the  jury. 

(Pollock,  C.  B.  :  You  might  have  refused  to  assent  to  the  course 
pursued.  Neither  party  could  be  compelled  to  submit  to  the  course 
proposed  by  the  learned  Judge  for  the  purpose  of  saving  expense. 
If  the  damages  had  been  assessed  contingently  at  SCXM.,  the 
defendants  could  not  have  objected  to  your  moving  to  enter  a 
verdict  for  that  sum,  on  the  ground*  that  they  had  not  assented. 
The  arrangement  was  for  the  benefit  of  both  parties,  not  one  only. 

Aldbrson,  B.  :  If  you  stand  by,  and  do  not  object,  it  is  equiva- 
lent to  a  contract  with  the  other  side  that  you  will  abide  by  the 
finding  of  the  jury.) 

Pollock,  C.  B.  : 

It  appears  from  the  report  of  the  learned  Judge,  that  he  directed 
the  jury  to  find  for  the  plaintiff  on  the  pleas  of  Not  guilty  and  not 
possessed ;  that  he  thought  the  defendants  entitled  to  the  verdict 
on  the  third  plea,  but  directed  the  jury  to  assess  contingent 
damages,  in  the  event  of  his  being  mistaken  in  point  of  law.  The 
jury  assessed  the  damages  at  one  farthing ;  and,  although  I  should 
not  have  been  dissatisfied  if  they  had  found  larger  damages,  still 
I  •^A  ]  the  arrangement  was  made  by  *the  counsel  on  both  sides,  neither 
party  interfering  or  making  any  objection.  We  think  the  rule 
must  be  absolute  for  entering  a  verdict  for  the  plaintiff  for  a 
farthing,  on  the  third  plea.  The  facts  are,  that  the  sheriff  goes  to 
the  house  of  a  stranger  to  search  for  the  debtor,  on  the  ground  that 
he  has  reason  to  suspect  and  believe  that  she  is  there ;  but  the  case 
of  Johnson  V.  Leigh  is  an  express  authority,  that  a  sheriff  may  not 
break  open  the  inner  doors  of  a  stranger's  house,  upon  suspicion 
that  a  defendant  is  there,  in  order  to  arrest  him.  But  then  it  is 
oontendod  for  the  plaintiff,  that  we  ought  to  order  a  new  trial  for 
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misdirection,  and  not  the  entry  of  a  verdict  for  the  plaintiff,  with      Morrish 

a  farthing  damages.     I  cannot,  however,  assent  to  that  view  of  the      muurey. 

case.     The  Judge  directed  the  damages  to  be  assessed  contingently, 

with  a  view  to  prevent  a  new  trial ;  a  step,  however,  which  he  had 

no  power  to  take  unless  with  the  assent  of  both  parties.     That 

course  was  certainly  for  the  benefit  of  both  parties,  in  order  to 

save   the  expense  of  a  new  trial,  and  both  are  bound  by  the 

arrangement.     The  plaintiff's  counsel,  not  having  objected,  must 

be  taken  to  have  assented  at  the  time,  and  therefore  cannot  now 

make  any  objection.     Both  sides  understood  that  it  was  for  their 

mutual  benefit,  and  each  was  satisfied  at  the  time  that  the  jury 

intended  to  do  justice.    It  would  lead  to  great  confusion,  if,  under 

these  circumstances,  a  counsel  were  afterwards  at  liberty  to  object 

that  he  had  not  assented  to  the  arrangement.     Mr.  Crowder  says 

he  repudiates  the  arrangement,  because  it  is  not  for  his  benefit ; 

but  it  was  not  intended  for  the  benefit  of  either  party  in  particular. 

It  must  be  taken  that  what  took  place  was  by  the  assent  of  the 

counsel  on  both  sides ;  and  the  rule  will  therefore  be  absolute  to 

enter  a  verdict  for  the  plaintiff  for  the  damages  found  by  the  jury. 

AXDEBSON,  B. : 

I  am  of  the  same  opinion.  It  is  admitted  that  the  whole  of  the 
plea  was  not  proved ;  but  if  that  part  ^of  the  plea  which  was  [  *57  ] 
proved  amounts  to  a  defence,  it  is  sufficient.  The  question  then 
is,  whether  that  part  of  the  plea  which  has  been  proved  constitutes 
a  sufficient  defence ;  and  I  think  it  does  not.  The  plea  amounts 
to  no  more  than  this,  that  the  defendants  had  reasonable  ground 
to  suspect  that  the  party  sought  to  be  arrested  was  in  the  plaintifi*'s 
house ;  but  it  turns  out  that  she  was  not  there.  A  party,  however, 
who  enters  the  house  of  a  stranger  to  search  for  and  arrest  a 
defendant,  can  be  justified  only  by  the  event.  If  a  sheriff  enters 
the  house  of  the  defendant  himself,  for  the  purpose  of  arresting 
him  or  taking  his  goods,  he  is  justified  if  he  has  reasonable  grounds 
of  believing  that  the  party  or  his  goods  is  there ;  but  here  the  party 
to  be  arrested  was  not  found  in  the  house  of  the  plaintiff,  and 
therefore  the  defendants  were  not  justified.  The  next  point  is, 
whether  the  plaintiff  is  to  have  a  new  trial  on  the  ground  of  mis- 
direction, or  is  to  enter  the  verdict  for  a  farthing  damages.  The 
damages,  I  am  inclined  to  think,  are  less  than  they  ought  to  have 
been;  but,  at  the  time  of  the  arrangement,  the  amount  of  them 
was  uncertain,  as  the  jury  had  not  found  their  verdict.     A  proposal 
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MoBRiBH      was  made,  in  the  presence  of  the  counsel  on  both  sides,  that  the 
MuRRBT.      jury  should  assess  the  damages  contingently :  both  parties  heard 
the  proposal,  both  took  advantage  of  it,  and  therefore  were  bound 
by  it  for  good  or  for  ill,  because  they  both  assented  to  it. 

GuRNBY,  B.,  concurred. 

Ride  absolute  to  enter  a  verdict  for  the  plaintiff. 


iwi.  GKIFFITHS  V.  OWEN. 

June  3. 
(13  Meeson  &  Welsby,  58—64 ;  S.  C.  13  L.  J.  Ex.  346 ;  2  Dowl.  &  L.  190.) 

^^^  i  Assiunpsit  for  a  breach  of  contract  in  not  re-delivering  to  tlie  plaintiff 

certain  promissory  notes  which  had  been  delivered  by  the  plaintiff  to  the 
defendant  for  the  purpose  of  setting  off  their  amount  against  a  debt  due 
from  him  to  the  makers.  Plea,  that  the  defendant,  after  breach,  delivered 
to  the  plaintiff,  at  his  request,  for  and  on  account  of  the  said  notes,  and  of 
the  promise  and  damages  in  respect  thereof,  an  order  in  writing  on  B.,  in 
whose  hands  the  said  notes  then  were,  whereby  the  defendant  requested  B. 
to  deliver  them  to  the  plaintiff ;  that  the  plaintiff  took  and  received  the 
said  order  for  and  on  account  of  the  notes,  and  of  the  said  promise  or 
damages ;  that  B.  was  always  ready  and  willing  to  deliver  the  notes  to  the 
plaintiff  on  the  order  being  presented  to  him,  but  that  the  plaintiff  did  not 
present  the  same  within  a  reasonable  time,  but  kept  the  order  for  an 
unreasonable  time  without  making  any  application  to  B.  for  the  notes, 
until  the  same  were,  without  any  default  of  the  defendant,  feloniously 
stolen  from  B. :  Held,  on  special  demurrer,  to  be  a  bad  plea  of  accord  and 
satisfaction. 

Assumpsit.  The  declaration  stated,  that  before  the  making  of  the 
promise  by  the  defendant  as  thereinafter  mentioned,  the  plaintiff 
was  the  bearer  of  six  several  promissory  notes,  respectively  made 
by  certain  persons,  to  wit,  John  Waters,  Arthur  Jones,  and  David 
Jones,  for  the  payment  of  60Z.  each,  and  respectively  payable  to  the 
bearer  on  demand  ;  that,  before  &c.,  the  defendant  was  indebted  to 
the  said  J.  Waters,  A.  Jones,  and  D.  Jones,  in  a  certain  amount, 
exceeding  the  sum  of  802.,  the  full  amount  of  which  debt  is  to  the 
plaintiff  unknown ;  and  thereupon  heretofore,  to  wit,  on  &c.,  in 
consideration  that  the  plaintiff  would  deliver  to  the  defendant  the 
said  promissory  notes,  in  order  that  the  defendant  might  become 
the  bearer  thereof,  and  might,  as  such  bearer,  endeavour  to  set  off 
the  amount  of  the  said  notes  against  an  equal  or  some  portion  of 
the  debt  so  due  from  the  defendant,  he  the  defendant  promised  the 
plaintiff  that  he  would  return  the  said  notes  to  the  plaintiff,  when 
he  the  defendant  should  no  longer  have  any  use  for  them  for  the 
purpose  aforesaid,  in  case  he  should  not  then  have  effected  any  such 
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set-off ;  which  promise  having  been  so  made,  thereupon  afterwards^  Griffiths 
to  wit,  on  &c.,  the  plaintiff,  relying  on  the  said  promise,  delivered  owen. 
to  the  defendant  the  said  promissory  notes,  in  order  that  he  the 
defendant  might  become  the  bearer  thereof,  and  might,  as  such 
bearer,  endeavour  to  set  off  the  amount  of  the  said  notes  against  an 
equal  or  some  portion  of  the  said  debt  so  due  from  the  defendant  as 
aforesaid  ;  and  the  defendant  then  received  the  said  notes  from  the 
plaintiff  upon  the  terms  aforesaid,  and  thereby  then  became  the 
^bearer  thereof ;  and  although  afterwards,  and  after  the  said  [  *^^  ] 
promise,  delivery,  and  receipt,  and  long  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  he  the  defendant  no  longer  had  any  use 
for  the  said  notes  for  the  purpose  aforesaid,  and  had  not  then  effected 
any  such  set-off  as  aforesaid  (of  all  which  the  defendant  then  had 
notice) ;  and  although  a  reasonable  time  for  the  defendant  to  return 
the  said  notes  to  the  plaintiff  had  elapsed,  since  the  defendant  had 
no  longer  any  use  for  the  same  for  the  purpose  aforesaid,  before  the 
commencement  of  this  suit,  and  although  from  the  time  when  the 
defendant  had  no  longer  any  use  for  the  same  as  aforesaid,  to  the 
expiration  of  such  reasonable  time  as  aforesaid,  and  from  thence  to 
the  commencement  of  this  suit,  the  plaintiff  was  ready  and  willing 
to  receive  the  said  notes  from  the  defendant,  of  which  the  defendant 
then  had  due  notice ;  yet  the  defendant  disregarded  his  said  promise, 
and  did  not,  when  he  had  no  longer  any  use  for  the  said  notes  as 
aforesaid,  or  within  such  reasonable  time  as  aforesaid,  or  at  any 
other  time,  return  the  said  notes  or  any  of  them  to  the  plaintiff, 
but  has  wholly  omitted  and  neglected  so  to  do,  whereby  the  plain- 
tiff has  wholly  lost  the  said  notes,  the  same  being  of  great  value,  to 
wit,  of  the  value  of  80Z. 

Plea,  that  after  the  breach  of  the  said  promise  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
the  defendant  delivered  to  the  plaintiff,  at  his  request,  and  for  and 
on  account  of  the  said  notes,  and  the  said  promise  and  damages  in 
respect  thereof,  a  certain  order  in  writing,  signed  by  the  defendant, 
and  directed  to  one  Brown,  in  whose  hands  the  said  notes  then  were, 
whereby  the  defendant  requested  the  said  Brown  to  deliver  to  the 
plaintiff  the  said  notes,  and  the  plaintiff  then  took  and  received  the 
said  order  for  and  on  account  of  the  said  notes,  and  the  said  promise 
and  damages ;  that  the  said  Brown  was  always,  from  the  time  of 
delivery  to  the  plaintiff  of  the  said  order  as  hereinbefore  mentioned, 
until  the  loss  of  the  same  notes  hereinafter  mentioned,  ready  and 
♦willing  to  deliver  up  the  said  notes  to  the  plaintiff,  upon  the  said       [  •60  ] 
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Gbikfitus  order  being  presented  to  him  the  said  Brown  for  that  purpose  ;  that 
OwKN.  the  said  promissory  notes  would  in  fact  have  been  given  and 
delivered  up  by  the  said  Brown  to  the  plaintifif,  under  and  in 
pursuance  of  the  said  order,  had  the  same  order  been  presented  to 
the  said  Brown  within  a  reasonable  time  after  such  delivery  thereof 
to  the  plaintiff,  as  aforesaid ;  but  that  the  plaintiff  did  not  nor  would 
present  or  cause  to  be  presented  the  said  order  to  the  said  Brown 
within  the  time  aforesaid,  but  then  wholly  neglected  and  refused  so 
to  do,  or  to  take  any  step  or  any  means  to  endeavour  to  procure  the 
delivery  of  the  said  notes  to  him  from  the  said  Brown,  and  negli- 
gently held  and  retained  the  said  order  for  a  long  and  unreasonable 
time,  to  wit,  for  the  space  of  one  year  after  the  delivery  thereof  to 
him  as  aforesaid,  without  making  any  application,  either  upon  the 
said  order  or  otherwise,  to  the  said  Brown  for  the  said  notes,  and 
until  the  said  notes  were  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  without  any  default  in  the  defendant, 
feloniously  stolen  from  and  out  of  the  possession  of  the  said  Brown 
and  became  and  were  and  are  wholly  lost.     Verification. 

Special  demurrer,  assigning  for  causes  (inter  aiiii),  that  even  if 
the  order  had  been  presented,  and  the  notes  delivered  up  by  the 
said  Brown,  there  is  no  proper  averment  in  the  plea  to  show  that 
such  delivery  up  was  to  be  a  satisfaction  of  the  previous  damages, 
and  of  the  complete  cause  of  action  confessed  ;  that  the  delivery  up 
of  the  said  notes,  which  were  the  plaintiff's  own  notes,  would  not 
in  law  have  been  a  satisfaction  of  the  previous  damages,  and  complete 
cause  of  action  confessed ;  that  it  is  not  sufficiently  stated  in  the 
plea  in  what  respect  there  was  negligence  in  the  plaintiff,  or  how 
or  why  the  matters  alleged  against  the  plaintiff  as  negligence  were 
or  are  to  be  considered  as  amounting  to  negligence.  Joinder  in 
demurrer. 

[  61  ]  E.  V,  WiUiamSf  in  support  of  the  demurrer  : 

The  plea  is  clearly  bad.  It  admits  that  a  reasonable  time  for  the 
re-delivery  of  the  notes  to  the  plaintiff  had  elapsed  after  the  defen- 
dant had  ceased  to  have  any  use  for  them  for  the  purpose  for  which 
he  obtained  them  from  the  plaintiff,  and  that  the  defendant  broke 
his  contract  by  not  so  re-delivering  them  ;  but  it  contains  no  aver- 
ment that  the  order  upon  Brown  for  the  delivery  of  them  to  the 
plaintiff  was  given  by  way  of  accord  and  satisfaction.  "  An  accord 
that  makes  a  good  plea  must  be  in  full  satisfaction  of  the  thing 
demanded  *' :  Com.  Dig.  Accord  (B.  1).   In  Bac.  Abr.,  Trespass  (1. 2), 
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it  is  said :  ''  It  is  no  plea,  in  an  action  of  trespass,  that  it  was  agreed  Griffiths 
between  the  plaintiff  and  the  defendant  that  the  goods  which  the  owrn. 
latter  had  taken  from  the  former  should  be  restored,  and  that  they 
were  restored ;  for  by  the  restoration  of  the  goods  no  satisfaction 
was  made  for  the  tort  in  taking  them."  On  the  same  principle, 
though  a  distress  taken  for  rent  is  insufficient  to  pay  the  rent  really 
due,  it  is  no  satisfaction  of  the  right  of  action  for  distraining  for 
more  than  was  due:  Taylor  v.  Henniker  (i).  Where,  in  an  action 
against  magistrates  for  assault  and  false  imprisonment,  they  pleaded 
that  a  charge  had  been  preferred  before  them  against  the  plaintiff 
under  the  Toleration  Act,  1  W.  &  M.  c.  18,  s.  18,  that  he  was  com- 
mitted for  want  of  sureties,  and  that  before  the  next  Sessions  it  was 
agreed  between  the  prosecutor  and  the  plaintiff,  with  the  consent 
of  the  defendants,  that  the  prosecution  should  be  dropped,  and  that 
the  plaintiff  should  be  discharged  at  the  Sessions  for  want  of  prose- 
cution, and  that  the  plaintiff  was  accordingly  then  discharged,  in 
full  satisfaction  and  discharge  of  the  assault  and  imprisonment 
complained  of ;  it  was  held  that  this  was  no  legal  satisfaction : 
Edgecombe  v.  Bodd  (2).  It  may  be  argued  that  this  case  falls  within 
the  principle  established  in  Kearslake  v.  *  Morgan  (8),  where  it  was  [  •62  ] 
held,  in  assumpsit  for  goods  sold  and  delivered,  to  be  a  good  plea, 
that  the  defendant,  being  the  payee  of  a  promissory  note,  indorsed 
it  to  the  plaintiff  "  for  and  on  account  of  "  the  said  debt :  but  that 
decision  proceeded  on  the  ground  that  the  accepting  of  a  negotiable 
instrument  must  be  taken  prima  facie  to  be  a  satisfaction  of  the 
debt,  the  presumption  being  that  the  plaintiff  has  transferred  it  to 
other  hands,  and  so  satisfied  himself  the  debt.  So  also,  a  creditor 
who  receives  from  his  debtor  a  draft  on  a  third  person,  even  though 
it  be  not  negotiable,  and  holds  it  for  an  unreasonable  time  before  he 
demands  payment,  thereby  discharges  the  debtor  from  the  debt : 
Chamherlyn  v.  Delarive{4).  But  this  case  is  quite  distinguishable 
from  those ;  for  here  the  defendant  only  pleads  an  order  for  the 
delivery  to  the  plaintiff  of  his  own  notes,  and  does  not  even  allege 
that  it  was  given  or  received  in  satisfaction. 

Whitehurst,  contrd  : 

The  fallacy  of  the  argument  for  the  plaintiff  is,  that  it  supposes 
this  to  be  a  plea  pleaded  by  way  of  accord  and  satisfaction  :  whereas 
the  defence  in  substance  is,  that  the  plaintiff,  by  his  own  act,  in 

(1)  12  Ad.  &  El.  488 ;  4  P.  &  D.  242.  (3)  5  T.  B.  513. 

(2)  7  B.  B.  700  (5  East,  294).  (4)  2  Wils.  353. 
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Gbiffiths    retaining  the  order  for  an  unreasonable  time,  without  presenting  it, 
Owen.        has  discharged  the  defendant  from  his  breach  of  duty.     Chnmherlyn 
V.  Delarive  is  an  authority  for  the  defendant. 

(Pollock,  C.  B.  :  No  doubt,  if  a  debtor  gives  his  creditor  a  cheque 
for  the  amount  of  his  debt,  and  the  creditor  holds  it  for  an  unreason- 
able time  without  presenting  it,  until  the  banker  fails,  the  debt  is 
discharged :  but  the  question  is,  in  what  form  must  these  facts  be 
pleaded.) 

There  is  no  precedent  for  the  pleading  of  such  facts  by  way  of  accord 

and  satisfaction  ;  and  Kearslake  v.  Morgan  is  a  direct  authority  that 

it  was  sufficient  here  to  plead  the  giving  of  the  order  ''  for  and  on 

[  *63  ]       account  of  "  the  promissory  notes,  and  of  the  promise  *and  damages. 

(Pollock,  C.  B.  :  Would  it  be  a  good  plea,  that  the  defendant 
delivered  to  the  plaintiff,  for  and  on  account  of  the  notes,  and  of 
the  damages  for  the  non-delivery  of  them,  an  order  to  obtain  a 
certain  quantity  of  goods  ?) 

The  negligence  of  the  plaintiff  to  obtain  the  goods  in  a  reasonable 
time  might,  in  such  a  case,  disentitle  him  to  recover  :  Colea  v.  The 
Bank  of  England  (i).  The  delivery  to  the  plaintiff  of  a  promissory 
note  outstanding  in  the  hands  of  a  third  party  has  been  considered 
payment:  Bunney  v.  Poyntz(2):  and  in  Sard  v.  Rhodes (9)^  the 
same  fact  was  pleaded  by  way  of  accord  and  satisfaction,  and  held 
a  sufficient  bar. 

(AxDERsoN,  B. :  In  Richardson  v.  Rickman  (4),  on  the  authority 
of  which  Kearslake  v.  Moi-gdn  was  decided,  Lord  Mansfield  said, 
that  ''  a  bill  of  exchange,  unless  there  were  an  agreement  that  it 
should  be  so,  was  not  satisfaction;  but  that  this  was  a  bill  accepted 
by  the  party,  and  negotiable,  and  that  was  payment.*' 

Pollock,  G.  B.  :  The  distinction  appears  to  be  this :  if  a  man 
takes  away  another  man's  horse,  though  he  afterwards  returns  it, 
the  owner  of  the  horse  has  still  a  right  of  action,  and  the  re-delivery 
goes  only  in  mitigation  of  damages ;  but  if  a  man  owes  another  a 
hundred  pounds,  and  the  creditor  takes  an  order  on  a  third  person 
in  respect  of  the  debt,  he  may  by  his  laches  make  that  order  his 
own,  and  preclude  himself  from  recovering  the  debt.    In  trover,  a 

(1)  10  Ad.  &  El,  437 ;  2  P.  &  D.  521.  (3)  1  M.  &  W.  Id5. 

(2)  4  B.  &  Ad.  568,  (4)  Cited  6  T.  B.  517. 
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re-delivery  of  the  chattel  is  no  answer  to  the  action  ;  it  does  not  do 

away  the  previous  conversion:  but  in  the  case  of  a  money  demand,        owbn. 

payment  is  an  answer.     But  with  respect  to  goods,  I  am  at  a  loss 

to  understand  how  one  thing  can  be  given  for  another,  unless  it  be 

by  way  of  accord  and  satisfaction.) 

-E.  V.  Williams,  in  reply : 

Chamberlyn  v.  Delaiive  is  distinguishable  ^frorn  the  present  case,  [  *64  ] 
on  the  ground  that,  in  the  case  of  an  order  for  the  payment  of 
money,  the  law  merchant  casts  upon  the  holder  the  duty  of  pre- 
senting it  for  payment  within  a  reasonable  time.  But  here,  all  the 
allegations  of  the  plea  are  consistent  with  the  fact  that  the  plaintiff 
might  at  the  time  have  protested  against  this  order  being  received 
by  him  in  satisfaction.     (He  was  then  stopped  by  the  Goubt.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  plea  is  bad.  The  cases  of  Chamberlyn 
V.  Delarive  and  Kearslake  v.  Morgan  undoubtedly  establish  this, 
that,  in  the  case  of  a  money  demand,  if  the  creditor  accepts  a 
promissory  note,  or  an  order  for  the  payment  of  money,  on  account 
of  the  debt,  that  is  a  sort  of  qualified  or  conditional  payment,  and 
may  be  so  pleaded.  The  present  plea  is  in  effect  an  attempt  to 
extend  to  other  causes  of  action  the  rule  which  applies  merely  to 
money  demands.  To  an  action  for  a  money  demand  the  debtor 
may  plead  payment,  and  therefore  ought  to  be  allowed  also  to  plead 
anything  which  is  equivalent  to  payment,  and  which  the  parties  at 
the  time  agreed  should  be  considered  as  payment :  but  the  case  is 
very  different  in  an  action  for  damages,  as  for  the  taking  and  non- 
delivery of  goods.  In  such  a  case,  notwithstanding  the  subsequent 
re-delivery  of  the  goods,  the  right  of  action  for  damages  for  the 
original  taking  or  detention  still  remains.  If  then  a  re-delivery 
of  the  goods  themselves  would  not  be  an  answer  to  the  action, 
unless  there  were  an  accord  and  satisfaction,  how  can  a  mere  order 
to  obtain  them  from  a  third  person  be  an  answer  ?  Our  judgment 
must  therefore  be  for  the  plaintiff. 

Aldbrson,  B.  : 

It  seems  to  me  that  this  is  a  bad  plea  in  accord  and  satisfaction. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
33— z 
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1844.  WALTON  V.  MASCALL. 

•^!!!_^'  (13  Meeson  &  Welsby,  72—73.) 

C  7^  ]  A  party  who  guarantees  the  payment  of  a  promissory  note  if  it  be  not 

paid  at  maturity  by  the  maker,  is  not  entitled  to  notice  of  the  dishonour  of 
the  note. 

Tms  was  an  action  on  an  agreement  in  writing,  whereby  the 
defendant,  in  consideration  that  the  plaintiff  would  accept  the 
promissory  note  of  one  Johnson,  payable  six  months  after  date,  for 
a  debt  due  from  Johnson,  guaranteed  and  undertook  to  pay  the 
amount  to  the  plaintiff,  provided  the  note  was  not  duly  honoured 
and  paid  by  Johnson  at  maturity. 

The  defendant,  being  under  terms  to  plead  issuably,  pleaded  a 
plea  denying  presentment  to  Johnson,  and  a  plea  denying  notice 
of  the  dishonour  of  the  note  to  him  the  defendant. 

The  plaintiff  signed  judgment,  on  the  ground  that  neither  of 
these  pleas  was  issuable.  A  rule  nisi  having  been  obtained  to  set 
aside  the  judgment, 

Knowles  showed  cause,  and  contended,  that  the  defendant,  not 
being  a  party  to  the  note,  was  not  entitled  to  notice,  and  that  no 
presentment  was  necessary,  the  promise  being  absolute. 

Haytvard,  in  support  of  the  rule,  cited  Philips  v.  AstUng  (i), 
[  ♦TS  ]  and  Van  Wart  v.  Woolley  (2),  and  contended,  on  the  authority  *of 
those  cases,  that  a  presentment  was  necessary,  and  that  the  question 
whether  a  guarantor,  not  a  party  to  a  bill  or  note,  was  entitled  to 
notice,  depended  on  the  circumstances  of  each  individual  case.  In 
this  case,  the  defendant,  if  he  had  received  notice,  might  have 
obtained  the  money  from  Johnson. 

Per  Curiam: 

The  defendant,  not  being  a  party  to  the  note,  was  not  entitled 
to  notice ;  and  one  of  the  pleas,  therefore,  is  not  an  issuable  one. 
We  give  no  opinion  whether  a  presentment  was  necessary. 

Rvle  discharged. 

(1)  11  E.  E.  547  (2  Taunt  206),  (2)  3  B.  &  C.  439;  5  DowL  &  By. 

374. 
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BAILEY  V.   BIDWELL.  iua. 

(13  Meeson  &  Welsby,  73—77 ;  S.  0.  13  L.  J.  Ex.  264;  2  Dowl.  &  L.  245.)  J^^. 

An  attorney  who,  in  compliance  with  a  rule  of  the  Court  of  Bankruptcy,  [  73  ] 

has  attested  an  insolvent's  petition  for  protection,  under  the  stat.  5  &  6  Yict. 
c.  116  (1),  is  not  an  attesting  witness,  such  as  to  render  it  necessary  that  he 
should  be  called  to  prove  the  petition. 

Where,  in  answer  to  an  action  on  a  bill  of  exchange  or  promissory  note, 
the  defendant  pleads  that  it  was  Ulegal  in  its  inception,  and  that  the 
plaintifif  took  it  without  value,  to  which  the  plaintiff  replies  de  injurid,  the 
illegality  being  proved,  the  onus  is  cast  upon  the  plaintiff  of  proving  that 
he  gave  value  (2). 

Assumpsit.  The  declaration  was  on  a  promissory  note  made  by 
the  defendant,  payable  to  E.  G.  Bailey,  and  by  him  indorsed  to  the 
plaintiff.  The  third  plea  stated,  that  the  defendant  had  presented 
a  petition  to  the  Court  of  Bankruptcy,  under  the  stat.  5  &  6  Vict. 
c.  116  ;  that  it  was  agreed  that  the  note  should  be  given,  and  that 
E.  G.  Bailey,  in  consideration  thereof,  should  not  oppose  such 
petition ;  that  the  note  was  given  in  pursuance  of  such  agreement, 
and  indorsed  to  the  plaintiff  without  value.  The  fourth  plea  alleged 
the  same  agreement,  and  that  the  plaintiff  took  the  note  with  notice 
thereof.  The  fifth  plea  also  alleged  the  same  agreement,  and  that 
plaintiff  took  the  note  after  it  was  due.  To  each  of  these  pleas  the 
plaintiff  replied  de  injuria.    The  other  pleas  were  immaterial. 

At  the  trial,  before  Parke,  B.,  at  the  sittings  in  this  Term,  the 
defendant  put  in  the  petition  and  proceedings  *in  the  Bankruptcy  [  •74  ] 
Gourt,  which  were  produced  by  an  officer  of  the  Gourt,  with  the 
seal  of  the  Gourt  on  them ;  and  it  appeared  that  the  order  for 
protection  had  been  made.  The  petition,  however,  which  was 
signed  by  the  defendant,  had  an  attesting  witness,  according  to  a 
rule  of  the  Gourt,  and  it  was  objected  that  he  should  have  been 
called  to  prove  it.  The  learned  Judge  overruled  the  objection, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  if  it 
ought  to  have  been  allowed.  It  was  then  objected  that  the  defen- 
dant should  give  evidence  in  support  of  the  other  allegation  in  the 
pleas.  The  learned  Judge  ruled  that  the  last  issue  should  be  found 
for  the  plaintiff,  but  was  of  opinion  that  the  plaintiff  was  bound 
to  prove  value  given  by  him.  Evidence  for  this  purpose  was  given, 
but  the  jury  found  the  third  and  fourth  issues  for  the  defendant. 

(1)  Bepealed  by  24  &  25  Vict.  c.  134,  Q.  B.  201.  See  now  Bills  of  Exchange 
s.  230.  See  now  B.  E.  (1886)  146.—  Act,  1882  (45  &  46  Vict.  c.  61),  s.  30  (2) ; 
A.  C.  Tatam  v.  Hcular  (1889)  23  ft.  B.  D.  345, 

(2)  Followed  on  this  point  in  Smith  58  L.  J.  Q.  B.  432.— A.  G. 
v.  Braine(lSol)  16Q.  B.  244,  20  L.  J, 
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BramweU  dow  moved  for  a  new  trial : 
First,  the  attesting  witness  should  have  been  called.  The  rule 
is  thus  laid  down  in  1  Stark,  on  Ev.  871 :  "  The  same  rule  "  (as 
to  requiring  the  testimony  of  the  subscribing  witness)  "  applies 
to  all  written  agreements  and  other  instruments  attested  by  a 
witness,  as,  for  instance,  a  notice  to  quit  in  ejectment,  in  which 
case  it  was  held,  that  proof  of  the  service  of  the  notice  upon  the 
tenant,  and  that  it  was  read  over  to  him,  without  his  making  any 
objection,  was  not  sufficient."  And  in  Higgs  v.  Dixon  (i)  it  was 
held  that  an  attesting  witness  who  had  signed  a  warrant  of  distress 
ought  to  be  called  to  prove  it. 

(Aldebson,  B.  :  Where  parties  have  a  witness  to  attest  their 
execution  of  instruments,  he  is  the  witness  conventionally  appointed; 
here  the  attorney  is  only  a  witness  by  order  of  the  Court  of 
Bankruptcy.) 

In  the  case  of  a  notice  to  quit,  the  witness  cannot  be  called  a 
[  *75  ]       conventional  witness  ;  he  is  not  appointed  *by  the  tenant ;  yet  he 
must  be  called. 

(Parke,  B.  :  This  document  has  the  seal  of  the  Court.) 

But  the  Court  has  no  power  to  put  one  so  as  to  authenticate  pro- 
ceedings under  this  Act. 

(Alderson,  B.  :  Why  do  you  say  he  should  have  been  called  ?) 

If  it  were  res  integra,  it  would  be  difficult  to  give  a  reason,  but  the 
rule  is  universal. 

(Per  Curiam:  We  think  it  quite  enough  that  the  Bankrupt 
Court  acted  on  it:  that  must  be  evidence  that  the  petition  was 
presented.) 

Then,  secondly,  it  is  submitted  that  the  plaintiff  ought  not  to 
have  been  called  on  to  prove  value.  First,  as  to  the  fourth  plea. 
An  illegal  inception  of  the  note  is  stated  in  that  plea ;  and  it  then 
avers  that  the  plaintiff  took  it  with  notice  thereof.  It  is  not  there 
alleged  that  the  plaintiff  gave  no  value :  it  stands,  therefore,  on 
that  issue,  that  the  plaintiff  gave  value  for  a  note  illegal  in  its 
origin.  Why  is  it  to  be  assumed  that  he  had  notice  of  its  illegal 
inception,  or  why  is  he  to  prove  the  negative  thereof  ? 
(1)  2  Stark.  N.  P.  C.  180. 
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(Parke,  B.  :  That  is  bo,  but  there  is  the  third  issue.)  Bailkt 

V, 

If  that  plea  be  considered  by  itself,  it  stands  thus  :  The  note  was  B^"^^"^^- 
illegal  in  its  origin,  but  the  plaintiff  had  no  notice  of  such  illegality; 
but  he  gave  no  value  for  it.  Why  is  that  to  be  assumed  against 
him  ?  If  the  bill  had  not  been  illegal,  but  merely  without  con- 
sideration, it  is  conceded  that  this  proof  could  not  have  been 
required  of  the  plaintiff.  Why  then  are  his  rights  and  obligations 
to  be  affected  by  that  of  which  he  has  no  notice  ?  Here,  before  the 
learned  Judge  ruled  that  the  plaintiff  was  to  prove  value,  he  con- 
sidered whether  the  agreement  was  illegal  or  not.  Had  he  come 
to  the  opinion  that  it  was  not  illegal,  he  would  not  have  called  on 
the  plaintiff  to  give  such  evidence  as  he  did  :  the  plaintiff's  proof, 
therefore,  is  to  be  regulated,  not  by  the  form  of  the  issue,  but  by 
the  question  whether  a  certain  arrangement,  of  which  he  knew 
nothing,  was  illegal  or  not,  and  which  is  to  afford  a  presumption 
against  him.  He  does  not  claim  under  the  party  to  the  illegal 
agreement :  WeUtead  *v.  Levy  (i).  Why  should  he  be  affected  by  [  ^76  ] 
it  ?  It  is  in  truth  res  inter  alios.  Modern  dicta,  no  doubt,  are  to 
the  effect  that  he  is,  but  it  was  not  always  so  :  SolomoriB  v.  Bank  of 
England  (2) ;  King  v.  MiUom  (8),  Wyatv.  Bulmer  (4),  which  last  case 
is  in  point.  Till  the  case  of  Heath  v.  Sansom  (5),  it  was  supposed 
that  an  indorsee  was  to  prove  value  in  the  case  of  an  accommodation 
bill ;  and  it  was  held  in  Paterson  v.  Hardacre  (6),  that  a  plaintiff 
could  not  be  called  on  to  give  such  evidence  in  the  case  of  a  bill 
illegal  in  its  inception,  unless  notice  had  been  given  to  him. 

(Pabkb,  B.  :  That  is  clearly  wrong. 

Aldbbson,  B.  :  The  new  rules  of  pleading  have  got  rid  of  much 
loose  law.) 

The  dicta  against  the  plaintiff  are  so  mixed  up  with  that  law  as  to 
be  of  very  suspicious  authority ;  and  it  is  submitted  that  this 
question  should  be  decided  on  the  form  of  the  issue,  which,  in 
truth,  was  on  an  affirmative  allegation  by  the  defendant,  viz.  that 
E.  G.  Bailey  indorsed  to  the  plaintiff  without  value.  The  rule  is 
not  asked  for  as  to  the  fourth  plea  only. 

Parke,  B.  : 

It   certainly   has  been,   since    the    later   cases,   the    universal 

(1)  1  Moo.  &  Rob.  138.  (4)  2  Esp.  538. 

(2)  12  B.  R.  341  (13  East,  135).  (5)  38  R.  R.  237  (2  B.  &  Ad.  291 


(3)  11  R.  R.  646  (2  Camp.  5).  (6)  4  Taunt  114. 
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Bailet  understanding,  that  if  the  note  were  proved  to  have  been  obtained 
BiDWKLL.  by  fraud,  or  aflfected  by  illegality,  that  afforded  a  presumption  that 
the  person  who  had  been  guilty  of  the  illegality  would  dispose  of  it, 
and  would  place  it  in  the  hands  of  another  person  to  sue  upon  it ; 
and  that  such  proof  casts  upon  the  plaintiff  the  burden  of  showing 
that  he  was  a  bond  fide  indorsee  for  value.  That  has  been 
considered  in  later  times  as  settled  ;  and  that  being  so,  it  was 
perfectly  right  in  this  case  to  cast  upon  the  plaintiff  the  burden 
of  proving  that  he  gave  value  for  the  note.  To  make  a 
distinction  between  this  and  the  other  plea,  it  is  admitted,  is  not 
worth  while. 

t  77  ]        Alderson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me,  that  though  the 
defendant  is  bound  to  aver  in  his  plea  both  the  illegality  and  want 
of  consideration,  yet  if  he  proves  the  illegality,  and  the  plaintiff 
does  not  prove  the  giving  of  the  consideration,  the  plea  is 
maintained,  because  the  proof  of  the  illegality  shows,  prhnd  fctcie, 
that  the  instrument  is  without  consideration.  The  statement  of 
the  plaintiff's  being  indorsee,  in  the  declaration,  is  an  ambiguous 
statement :  it  may  mean  that  he  is  the  mere  indorsee,  or  the  indorsee 
for  value.  Then  the  defendant  in  his  plea  says,  ''It  is  an  illegal 
bill,  and  I  put  it  in  issue  whether  you  are  an  indorsee  for  value." 
The  illegality  being  established  in  evidence,  it  then  lies  upon  the 
plaintiff  to  answer  the  challenge  as  to  the  value  given  by  him, 
which  in  this  case  he  has  not  done. 

GuRNEY,  B.,  and  Bolfb,  B.,  concurred. 

Ride  refused. 


1844.       HALL  V.  The   COMPANY  of  PROPEIETORS  of  the 
•^!!L^'  GRANTHAM  CANAL  NAVIGATION. 

[  ^^*  ]  (13  Meeson  &  Welsby,  114—127 ;  S.  C.  13  L.  J.  Ex.  283.) 

A  Canal  Act  empowered  the  CJompany  of  Proprietors  to  take,  for  tonnage 
upon  all  coalB,  stones,  timber,  coin,  &c.,  and  other  goods,  wares,  and 
commodities  whatsoeyer,  which  should  be  navigated  or  conveyed  upon  the 
canal,  such  rates  and  duties  as  they  should  think  fit,  not  exceeding  the 
sum  of  2^<f.  for  every  ton,  on  entering  into  or  passing  out  of  the  canal  at 
its  junction  with  the  river  Trent ;  and  also,  not  exceeding  the  sum  of  1^. 
per  mile  for  every  ton  of  coal,  stone,  timber,  com,  &c.,  and  other  goods, 
wares,  and  commodities,  except  all  dung,  soil,  marl,  ashes,  and  other 
manure,  (other  than  lime,  which  should  pay  half  the  said  toUs),  and  except 
gravel,  stone,  or  other  materials  for  mending  the  roads,  which  should  pass 
toll  free,  which  should  be  navigated  or  conveyed  upon  the  canal.    A 
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subsequent  section  provided,  that  no  boat  or  vessel  should  pass  through  Hall 
any  lock  to  be  made  under  the  Act,  without  the  consent  of  the  Company  of 
Proprietors,  imless  such  boat  or  vessel  should  pay  a  duty  or  rate  equal  to 
what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of  thirty  tons,  unless 
waste  water  should  be  running  over  the  regulating  weir  of  such  lock,  or 
unless  such  vessel  should  be  returning  after  having  passed  on  the  canal 
with  a  greater  burthen  than  thirty  tons : 

Held,  that  a  boat  laden  with  a  burthen  of  manure,  though  greater  than 
thirty  tons,  was  entitled  to  navigate  the  canal,  and  to  pass  at  any  time 
through  the  locks,  without  payment  of  any  toll  whatever. 

Dbbt  for  money  bad  and  received  by  tbe  defendants  to  tbe  use  of 
the  plaintiff.  Plea,  never  indebted.  The  cause  was  tried  at  the 
Lent  Assizes  for  the  county  of  Nottingham,  1843,  when  a  verdict 
was  found  for  the  plaintiff  for  SZ.  12«.  6d.,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : 

The  defendants  had  been  incorporated  by  an  Act  of  Parliament 
of  the  88  Geo.  III.,  intituled,  "  An  Act  for  making  and  maintaining 
a  Navigable  Canal  from,  or  nearly  from,  the  Town  of  Grantham, 
in  the  County  of  Lincoln,  to  the  Biver  Trent,  near  Nottingham 
Trent  Bridge,  and  also  a  collateral  Gut  from  the  said  intended 
Canal,  at  or  near  Crosswell  Batter,  to  the  Town  of  Bingham,  both 
in  the  County  of  Nottingham.*' 

In  pursuance  and  under  the  authority  of  the  said  Act,  and  soon 
after  the  passing  of  the  same,  the  said  canal,  but  not  the  collateral 
cut,  in  the  said  Act  mentioned,  was  constructed. 

The  82nd  section  empowers  the  said  Company  of  Proprietors  "  to 
take  for  their  own  use  and  behoof,  for  tonnage  upon  all  coals, 
stones,  timber,  com,  grain,  malt,  meal,  flour,  and  other  goods, 
wares,  merchandize,  and  other  commodities  whatsoever,  which 
shall  be  navigated,  carried,  or  conveyed  upon  or  through  the  said 
intended  canal  and  ^collateral  cut,  such  rates  and  duties  as  the  [  *iio  ] 
said  Company  of  Proprietors  should  think  fit,  not  exceeding  the 
sum  of  2^d.  for  every  ton,  on  entering  into  or  passing  out  of  the 
said  intended  canal,  at  its  junction  with  the  river  Trent ;  and  also, 
not  exceeding  the  sum  of  l^d.  a  mile  for  every  ton  of  coal,  stone, 
timber,  corn,  grain,  malt,  meal,  flour,  and  other  goods,  wares, 
merchandize,  and  commodities,  except  all  dung,  soil,  marl,  ashes, 
and  other  manure  (other  than  lime,  which  shall  pay  half  the  said 
tolls),  and  except  gravel,  stone,  and  other  materials,  for  mending 
the  public  and  private  roads,  which  shall  pass  toll  free,  which 
shall  be  navigated,  carried,  or  conveyed  upon  or  through  the  said 
intended  canal  and  collateral  cut,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  a  ton.'* 
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Sect.  88  enacts,  that  certain  proprietors  of  lands  and  their 
tenants,  in  certain  parishes  cut  or  passed  through  by  the  said 
canal,  **  shall,  between  the  1st  day  of  November  and  the  1st  day  of 
May,  yearly,  be  exempt  from  the  gross  tonnage  of  2J(/.  thereby 
charged  upon  entering  into  or  passing  out  of  the  canal  at  its  junc- 
tion with  the  river  Trent,  for  all  goods,  wares,  merchandize,  and 
commodities  whatever,  which  shall  be  for  hire  or  private  use,  and 
not  for  sale,  and  navigated  only  between  the  said  river  Trent  and 
a  certain  lane  called  Hollowgate  Lane." 

By  sect.  96  it  is  enacted,  "  that  no  boat,  barge,  or  other  vessel, 
shall  pass  through  any  of  the  locks  to  be  made  by  virtue  of  this 
Act,  without  the  consent  of  the  said  Company  of  Proprietors,  &c., 
unless  such  boat,  barge,  or  other  vessel,  shall  pay  a  duty  or  rate 
equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of 
thirty  tons,  unless  waste  water  shall  be  running  over  the  regulating 
weirs  of  such  locks,  or  unless  such  vessels  shall  be  returning,  after 
having  passed  on  the  said  canal  with  a  greater  burthen  than 
thirty  tons.'* 
[  'lie  ]  And  by  section  129  it  is  enacted,  "that  it  shall  be  lawful  *for  the 

owners  and  occupiers  of  any  lands  adjoining  to  the  said  canal,  to 
use  upon  the  said  canal  any  pleasure  boat  or  boats,  or  any  other  boat 
or  boats  for  the  purpose  of  husbandry,  or  for  the  carrying  of  cattle 
from  one  farm,  or  part  of  a  farm  or  lands,  to  any  other  farm  or 
lands  of  the  same  owner  or  occupier,  without  interruption  from  the 
said  Company  of  Proprietors  or  their  agent,  and  without  paying  any 
duty  for  the  same,  so  as  such  boat  or  boats  shall  not  pass  through 
any  lock  to  be  made  on  the  said  navigation  without  the  consent  of 
the  said  Company  of  Proprietors,  or  be  employed  for  carrying  any 
goods,  wares,  or  merchandize  to  market  or  for  sale,  or  any  person 
for  hire." 

For  some  years  past  the  defendants  have  been  in  the  habit  of 
allowing  vessels  to  enter  the  canal  without  payment  of  tolls,  giving 
to  the  parties  in  charge  of  them  a  written  permit ;  the  tolls  being 
demanded  and  taken  on  the  return  passage. 

On  the  24th  of  September,  1842,  the  plaintiff  caused  to  be  loaded 
on  board  of  a  boat,  hired  by  him  for  the  purpose  of  carrying  the 
same  from  the  Trent  cut  and  from  the  river  Trent,  into  and  along 
the  said  canal,  to  a  place  called  Harby,  distant  about  eighteen 
miles,  thirty-eight  tons  and  upwards  of  manure  and  manure  ashes, 
in  order  to  manure  land  in  his  occupation  at  Langar,  distant  a 
mile  and  a  half  from  the  canal.    On  the  arrival  of  the  vessel  at  the 


VOL.  Lxvn.]    1844.    EX.     18  MEE.  &  W.  116—118. 


lock,  the  plaintiff's  agent  was  informed  that  toll  would  he  demanded, 
whereupon  he  protested  against  payment,  and  was  allowed  to  pass, 
receiving  at  the  same  time  a  permit  for  that  purpose.  On  the  28th 
of  February,  the  boat  returned  along  the  canal  empty,  and  arrived 
at  the  lock  on  its  passage  back  to  the  Trent.  The  defendants' 
collector  then  refused  to  permit  the  said  boat  to  pass  through  the 
lock  without  payment  for  thirty  tons  tonnage  ;  he  said  he  made  no 
charge  for  the  cargo,  but  only  for  the  boat;  and  *because  the 
plaintiff  could  not  otherwise  procure  a  passage  for  the  said  boat 
through  the  lock,  the  plaintiff  paid  to  the  defendants  the  said  sum 
of  8Z.  128.  6d. 

There  was  no  waste  water  running  over  the  regulating  weir  of 
the  lock  at  the  time  of  the  passing  or  repassing  of  the  boat. 

The  said  sum  of  82.  12^.  6d.  is  made  of  a  charge  of  2^.  per  ton 
on  thirty  tons,  for  entering  into  the  canal  at  its  junction  with  the 
Trent,  and  l^d.  per  ton  for  each  mile,  for  navigating  the  canal  to 
the  place  where  the  cargo  was  delivered. 

The  Court  are  to  draw  any  conclusion  of  fact  that  seems  fit  to  the 
Court,  and  either  party  is  to  be  at  liberty  to  turn  this  case  into  a 
special  verdict,  by  leave  of  the  Court. 

If  the  Court  shall  be  opinion  that  the  plaintiff  was  entitled  to 
recover  to  any  amount,  then  the  verdict  is  to  stand  for  such  amount ; 
but  if  the  Court  shall  be  of  a  contrary  opinion,  then  the  verdict  is 
to  be  vacated,  and  a  verdict  for  the  defendants  or  a  nonsuit  entered, 
as  the  Court  shall  think  fit  to  order. 


Hall 

Grantham 
Canal  Co. 


[*J17] 


Hiigh  Hill,  for  the  plaintiff: 

The  82nd  section  of  this  Act  of  Parliament  imposes  two  classes 
of  tolls ;  first,  a  tonnage  of  2^c£.  per  ton  on  the  vessels  entering  or 
passing  out  of  the  canal  at  its  junction  with  the  Trent;  and 
secondly,  a  mileage  toll  of  l^d.  per  ton  per  mile  for  the  navigation 
of  the  canal.  Then  there  is  an  exception  upon  both  these  tolls  in 
favour  of  vessels  laden  with  any  description  of  manure  except  lime, 
which  is  to  pay  half  tolls.  The  cargo  of  the  boat  in  question, 
therefore,  was  exempted  altogether  from  toll  by  the  clause  imposing 
the  tolls.  Then  sect.  96  is  in  the  nature  of  a  proviso,  that  no  vessel 
shall  pass  through  any  of  the  locks  on  the  canal,  unless  it  pay  a 
duty  equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen 
of  "^thirty  tons,  unless  at  the  time  waste  water  be  running  over  the 
regulating  weir  of  the  lock,  or  the  vessel  be  returning  after  having 
passed  on  the  canal  with  a  greater  burthen  than  thirty  tons.    The 


[  ^118  ] 
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Hall  question  really  is,  whether  this  latter  section  imposes  an  additional 
toll,  or  is  to  be  read  merely  as  enlarging  the  tolls  already  given. 
The  rale  of  law  is,  that  such  an  Act  as  this  constitutes  a  bargain 
between  the  promoters  and  the  public,  through  the  medium  of  the 
Legislature ;  and  the  former  are  bound  to  use  plain  and  unambiguous 
words  whenever  they  seek  to  impose  a  burthen  on  the  public ;  if  the 
words  be  ambiguous,  the  public  is  to  have  the  benefit  of  the  doubt : 
Stourbridge  Caned  Company  v.  Wheeley  (i),  Barrett  v.  The  Stockton 
and  Darlington  Railway  Company  (2).  It  is  not  necessary,  however, 
in  this  case,  to  call  in  aid  that  principle  of  law,  for  here  the  96th 
section  will  be  abundantly  satisfied  by  construing  it  merely  as 
referring  to  the  subject-matters  liable  to  the  tolls  already  given  by 
section  82. 

(Pollock,  C.  B.  :  This  boat  had  passed  with  a  greater  burthen 
than  thirty  tons. 

J.  Hildyardy  for  the  defendants,  suggested  that  the  toll  was  in 
truth  levied  on  the  up  passage,  when  the  boat  had  not  passed.) 

But  if  it  be  taken  as  having  been  received  for  tonnage  on  the  goods, 
there  is  nothing  in  section  96  to  impose  any  toll  on  goods,  and 
these  goods  are  exempted  from  toll  by  section  82. 

(Pollock,  G.  B.  :  The  apparent  object  of  section  96  is  to  secure 
to  the  Company  a  remuneration  for  allowing  boats  to  pass  through 
the  locks,  upon  a  certain  amount  of  tonnage,  unless  where  the 
water  is  not  wasted.) 

But  for  that  purpose  it  only  enlarges  the  tolls  previously  given. 
There  is  no  previous  section  imposing  any  toll  upon  the  vessel ; 
section  96,  therefore,  when  it  speaks  of  "  a  duty  or  rate  equal  to 
what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of  thirty 
[  •iitf  ]  tons,"  must  mean  such  a  duty  or  rate  as  would  *be  payable  under 
section  82,  on  thirty  tons  of  such  a  cargo  as  is  thereby  liable  to 
duty.  If  the  vessel  has  a  toll-paying  cargo,  which  is  not  equal  to 
thirty  tons,  it  must  pay  as  if  it  were  thirty  tons.  Otherwise  how  is 
the  toll  to  be  calculated  ?  Is  the  entrance  toll  to  be  added  ?  or  is 
the  boat  to  pay  the  mileage  toll  on  the  whole  distance  ?  It  means, 
therefore,  that  a  toll-paying  cargo  of  ten  tons  shall  pay  as  a  cargo 
of  thirty  tons  would,  calculated  according  to  the  rate  of  payment 
in  section  82. 


(1)  36  E.  E.  746  (2  B.  &  Ad.  792). 


(2)  58  E.  E.  396  (2  Mau.  &  G.  134 ; 
2Scott,N.  E.  337). 
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(Aldebson,  B.  :    It  must  be  so,  otherwise  what  means  of  cal-        Hall 
calation  are  there  ?     Suppose  an  empty  boat  going  in,  what  is  it    graktham 
for  this  purpose  to  be  considered  as  loaded  with  ?)  canal  Co. 

[He    cited    also    The    Leeds  and   Liverpool    Canal    Company    v. 
Hu8aer(l).'] 

J.  HUdyardj  contra  : 

The  exception  in  sect.  82  does  not  operate  upon  the  first 
description  of  tolls  thereby  imposed, — the  entrance  toll  of  2^^. 
per  ton  on  the  gross  tonnage, — but  only  on  the  mileage  tonnage. 
The  sentence  which  gives  the  gross  tonnage  is  complete  before  the 
exception  comes  in.  And  it  may  be  observed,  that  the  word  **  what- 
soever," which  occurs  in  the  first  branch  of  the  clause,  is  not  to  be 
found  in  that  part  of  it  which  relates  to  the  mileage  toll.  It  may 
be  said,  that  because  lime  is  to  pay  only  ''  half  the  said  tolls,"  that 
must  apply  to  both  descriptions  of  tolls  ;  but  the  word  is  probably 
used  in  the  plural  merely  as  a  noun  of  multitude,  like  the  words 
**  rates  and  duties  "  in  other  parts  of  the  Act.  Sect.  88  states 
the  gross  tonnage  of  2id.  as  being  charged  upon  entering  into  or 
passing  out  of  the  canal  '*  for  all  goods,  wares,  merchandize,  and 
commodities  whatsoever : "  if  the  plaintiff's  argument  be  correct, 
that  is  a  misrecital,  and  that  clause  has  failed  to  effect  its  purpose 
of  exempting  from  the  gross  tonnage  th^  persons  mentioned  in  it. 
The  defendants  are,  therefore,  entitled  to  the  "i^gross  tonnage  at  [  *120  ] 
least,  unless  it  can  be  said  that  an  empty  boat  has  a  right  to  demand 
a  free  passage.  But,  at  all  events,  the  words  in  sect.  96,  **  no  boat, 
barge,  or  other  vessel,"  were  intended  to  over-ride  the  previous 
general  permission  to  pass  along  the  canal.  And  the  exception  in 
that  section,  of  a  limited  class  of  empty  boats,  such  as  shall  be 
returning  after  having  passed  with  a  greater  burthen  than  thirty 
tons,  shows  that  no  other  empty  boats  were  entitled  to  pass  without 
payment.  There  is  no  reason  why  empty  boats  should  be  permitted 
to  pass  at  an  inconvenient  time.  The  provision  is  by  way  of 
temporary  prohibition  on  the  passing  of  the  locks,  for  the  purpose 
of  economizing  the  water ;  except  on  the  condition  that  the  vessel 
shall  pay  a  duty  sufficient  to  cover  the  expense  of  pumping  the 
water  back :  so  that  it  is  a  prohibition  on  the  boat,  not  on  the 
cargo.  In  like  manner,  the  permission  to  certain  persons,  by 
sect.  129,  to  be  exempt  from  tonnage,  is  only  in  case  those  vessels 
(1)  1  B.  &  C.  424 ;  2  Dowl.  &  By.  666. 
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Hall  do  not  pass  through  any  lock  without  the  consent  of  the  Company. 
Grantham  The  exception,  therefore,  in  sect.  82  is  qualified  by  sect.  96 ;  and, 
Canal  Co.  u^^ler  the  circumstances  therein  mentioned,  the  cargo  does  not 
privilege  the  boat.  The  privilege  exists  only  at  certain  restricted 
and  convenient  times ;  at  other  times  the  Company  have  a  right 
of  stoppage,  and  the  payment  then  becomes  a  mere  matter  of 
compact  between  the  parties.  It  is  argued  on  the  other  side,  that 
the  effect  of  sect.  96  is  only  to  enlarge  the  tolls  already  given ; 
if  that  be  so,  it  follows  that  an  empty  boat  is  entitled  to  pass 
without  payment  at  all,  because  no  toll  is  already  given  in  respect 
of  empty  boats. 

(Aldbrson,  B.  :  Surely  it  means  vessels  loaded  with  a  cargo  less 
than  thirty  tons,  such  as  would  pay  toll. 

Pollock,  C.  B.  :  It  is  very  difficult  to  say  whether  the  framer  of 
the  Act  meant  to  refer  to  empty  boats  at  all :  my  present  impression 
is,  that  empty  boats  have  no  right  of  passage  at  all.) 

[  121  ]  Hugh  Hill,  in  reply : 

The  word  **  whatsoever,"  in  sect.  82,  applies  to  both  classes  of 
tolls  ;  and  so  also  does  the  exception.  The  words  **  for  every  ton 
of  coal,  stone,"  &c.,  in  the  exception,  apply  to  both  descriptions  of 
toll,  and  have  the  same  meaning  as  the  words  '*  per  ton  of  coal, 
stone,"  &c.  So  also,  the  words  at  the  end,  **  and  so  in  proportion 
for  any  greater  or  less  quantity  than  a  ton,"  must  apply  to  both 
classes  of  tolls. 

Pollock,  C.  B.  : 

As  there  has  been  some  doubt  entertained  in  the  course  of  the 
discussion,  I  am  extremely  glad  that  there  is  an  opportunity  of 
taking  our  judgment  to  another  tribunal ;  and  I  for  one,  whatever 
opinion  I  may  have  upon  the  subject,  shall  concur  in  giving  leave 
to  do  so,  by  turning  the  case  into  a  special  verdict.  Upon  one  part 
of  the  case  I  entertain  no  doubt  whatever ;  and  that  is,  that  the 
Company  have  not  a  right  to  charge  the  mileage  in  this  case :  that, 
I  think,  is  perfectly  free  from  doubt.  I  do  not  see  how  it  can  with 
any  colour  be  argued  that  the  manure  was  liable  to  the  mileage 
duty :  and  I  will  take  the  case  upon  the  broadest  grounds.  I  shall 
put  the  question  exactly  thus  :  A  boat  with  more  than  thirty  tons 
of  manure  presents  itself,  and  demands  admission  on  the  canaK 
for  the  purpose  of  navigating  and  being  carried  on  or  through 
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the  canal.  Then  I  consider  the  proprietors  of  the  canal  to  have 
demanded,  first  2^.,  the  gross  toll  for  entering  the  canal,  and  then 
the  1^.  for  the  mileage.  It  is  upon  that  computation  that  the 
duty  of  SL  12a.  6d.  has  been  paid.  I  consider  that  to  have  been 
demanded  in  the  first  instance,  though  not  paid  until  afterwards. 
Now,  here  the  exception  is  of  manure — "all  dung,  soil,  marl, 
ashes,  and  other  manure,"  are  matters  to  which  the  opera- 
tion of  the  clause,  as  it  appears  to  me,  as  far  as  the  mileage 
is  concerned,  clearly  could  not  apply.  The  only  difficulty  is,  as 
the  exception  occurs  in  that  portion  of  the  section  which  particularly 
mentions  the  ^mileage  duty,  whether  the  exception  applies  also  to 
the  gross  toll  or  duty  on  the  entrance  into  the  canal ;  and  upon 
the  best  consideration  I  can  give  the  subject,  it  appears  to  me,  and 
certainly  has  appeared  to  me  all  along,  that  manure  is  exempted 
from  both  duties.  I  think  we  must  give  the  same  construction  to 
the  clause  with  reference  to  manure  in  general,  that  we  give  with 
reference  to  lime ;  and  if  this  were  a  case  of  lime  and  not  of  manure, 
— if  the  question  arose  whether  lime  was  to  pay  the  whole  of  the 
entrance  duty  and  half  of  the  mileage  duty,  or  was  to  be  exempt 
from  one-half  of  both,  I  am  of  opinion  that  our  judgment  ought 
to  be  that  lime  was  exempt  from  one-half  of  both  duties.  The 
expression  is,  "  except  all  dung,  soil,  marl,  ashes,  and  other  manure 
other  than  lime,  which  shall  pay  half  the  said  tolls."  If  this  was 
not  intended  to  comprehend  both  tolls,  I  think  there  ought  to  have 
been  some  expression  similar  to  that  which  occurs  further  on  in 
the  Act,  in  section  89,  where  it  says :  "  No  more  than  one-half 
of  the  rates  and  duties  last  before  mentioned  shall  be  paid  for 
lime  conveyed  upon  any  part  of  the  said  river  Trent  last  before 
mentioned; "  it  ought  to  have  been  pointed  out  that  lime  was  to 
be  exempted  from  the  mileage  toll,  but  should  not  be  excepted 
from  the  gross  or  entrance  toll ;  but  as  the  expression  is  **  other 
than  lime,  which  shall  pay  half  the  said  tolls,"  I  infer  that  lime 
was  to  pay  no  more  than  half,  both  of  one  and  of  the  other.  So  I 
think  it  is  quite  clear  that  the  mileage  duty  upon  dung,  soil,  marl, 
ashes,  and  other  manure,  is  not  to  be  paid,  and  then  upon  lime 
there  is  to  be  half  the  tolls  paid,  and  the  materials  for  repairing 
the  public  and  private  roads  are  to  pay  nothing  for  toll,  either  in 
the  one  case  or  the  other ;  and  I  observe  these  words  are  added, 
"  which  shall  pass  toll  free."  Now,  perhaps,  very  much  ought  not 
to  turn  upon  criticism  so  purely  verbal  as  this ;  but  it  is  to  be 
remarked,  that  the    expression  imposing  the  duty  in  the  first 
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instance  is,  ''  on  entering  into  or  passing  out  of/'  that  is,  the  gross 
*toll ;  the  mileage  toll  is  for  goods  ''  which  shall  be  navigated, 
carried,  or  conveyed  upon  or  through  the  said  intended  canal ; " 
but  manure  and  materials  for  mending  public  or  private  roads, 
**  are  to  pass  toll  free."  I  think,  therefore,  it  cannot  be  considered 
that  manure  and  materials  for  roads  should  be  liable  to  any  duty 
whatever ;  and  when  this  cargo  presented  itself  at  the  entrance  of 
the  canal,  for  the  purpose  of  being  admitted  to  be  navigated  upon 
it,  it  appears  to  me  that  the  Company  had  no  right  to  demand 
anything,  but  that  they  were  bound  to  admit  it  free  under  the 
95th  section,  which  provides  that  **  all  persons  whomsoever  shall 
have  free  liberty  to  use  with  horses,  cattle,  and  carriages,  the 
private  roads  and  ways,  (except  the  towing-paths),  for  the  purpose 
of  conveying  coal,  stone,  timber,  corn,  grain,  malt,  meal,  flour,  and 
other  goods,  wares,  merchandize,  and  commodities  whatsoever,  to 
and  from  the  said  intended  canal  and  collateral  cut,  and  to  navigate 
upon  the  said  canal  and  collateral  cut,  or  the  trenches,  sluices,  or 
passages,  with  any  boats,  barges,  or  other  vessels,  provided  they 
navigate  the  same  between  the  hours  of  six  of  the  clock  in  the 
morning  and  six  in  the  evening,  or  within  such  other  limited  times 
as  the  said  Company  of  Proprietors  may  by  any  bye-law  direct  or 
appoint."  It  seems  to  me  that  those  who  were  entitled  to  enter  and 
navigate  without  paying  toll,  were  upon  the  same  footing  exactly  as 
those  who  were  entitled  on  paying  toll,  and  paid  toll.  With  respect 
to  the  96th  section,  I  have  no  doubt  its  object  was  merely  to  prevent 
vessels  passing  through  with  cargoes  or  loading  of  less  than  thirty 
tons.  If  they  choose  to  go  through  with  less  than  thirty  tons, 
then  they  must  pay  as  on  a  cargo  of  thirty  tons ;  but  either  under 
what  may  be  called  the  equity,  or  looking  at  the  fair  construction, 
of  this  clause,  I  think  a  boat  laden  with  manure,  of  less  than  thirty 
tons  burthen,  had  a  right  to  go  free,  and  that  the  proprietors  had 
no  right  to  say,  "  We  will  not  let  you  in,  because  you  ^cannot  put 
yourself  in  the  same  situation  which  a  boat  laden  with  a  different 
cargo  might  do."  A  boat  laden  with  fifteen  tons  of  stone  might  be 
let  in,  upon  the  party  saying  he  would  pay  for  thirty :  but  in  the 
case  of  manure,  they  cannot  place  the  party  in  that  situation. 

Upon  these  grounds,  I  think  the  verdict  should  be  entered  for 
the  plaintiff  for  the  entire  sum  claimed. 


Aldbrson,  B.  : 
I  am  of  the  same  opinion.    The  case,  in  substance,  appears  to  be 
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this :   A  boat  of  more  than  thirty  tons  burthen,  with  a  cargo  of 
manure,  presents  itself  at  the  canal  for  the  purpose  of  navigating 
it,  and  of  passing  the  lock.     There  is  no  permit  to  pass  at  certain 
times,  unless  on  payment  of  the  utmost  tolls  which  a  boat  of  that 
kind  is  bound  to  pay,  either  on  entering  or  navigating  the  canal. 
Having  discharged  her  cargo,  she  is  returning  back,  and  on  her  way 
back  she  is  stopped,  and  then  the  defendants  refuse  to  permit  her 
to  pass,  until  payment  of  such  sum  as  they  are  entitled  to  receive, 
which  they  choose  to  call  the  sum  of  SL  12«.  6(2.,  being  a  gross  toll 
of  2irf.  per  ton,  and  l^d.  per  ton  per  mile.     The  party  pays  the 
whole  of  that  sum  to  free  his  vessel  from  the  embarrassment  in 
which  she  is  placed  in  the  canal ;  and  having  been  so  compelled  to 
pay  it,  is  entitled  to  recover  back  such  sum  as  he  has  been  compelled 
to  overpay  by  reason  of  the  agreement  which  was  made,  upon 
originally  entering  into  the  canal.  That,  in  substance,  raises  the  ques- 
tion, whether  the  defendants  are  entitled  to  one  or  both,  or  neither, 
of  the  tolls  in  question.     That  question  turns  upon  the  construction 
of  the  82nd  section;  and  by  that  section,  as  it  appears  to  me, 
neither  of  the  tolls  is  payable  by  the  plaintiff.     I  read  the  section 
thus  :  that  the  Company  are  entitled  to  charge  for  all  merchandize, 
goods,  and  commodities  whatsoever,  that  shall  be  navigated,  carried, 
or  conveyed  through  the  canal,  two  rates  or  duties,  which  they  the 
^Company  are  to  take,  not  exceeding  the  sums  mentioned  in  the 
Act.    What  are  those  two  rates  ?    First,  a  sum  of  2^(2.  for  every 
ton ;  it  does  not  say  expressly  for  what,  but  it  must  mean  for  every 
ton  of  goods  thereinafter  mentioned, — '*  on  entering  into  or  passing 
out  of  the  said  intended  canal,  at  its  junction  with  the  river  Trent ; 
and  also  not  exceeding  the  sum  of  l^d.  a  mile  for  every  ton :  "  and 
then  having  gone  through  the  statement  how  much  the  rates  are 
per  ton,  it  states  what  the  goods  are  on  which  these  tolls  respectively 
are  to  be  paid,  and  they  are  these — the  Company  are  "  to  ask,  demand, 
take,  and  recover  to  and  for  their  own  use  and  behalf,  for  tonnage 
upon  all  coals,  stones,  timber,  com,  grain,  malt,  meal,  flour,  and 
other  goods,  wares,  merchandize,  and  commodities  whatsoever," 
not  exceeding  the  sums  I  have  mentioned :   but  then   there  is 
excepted  therefrom,  and  out  of  the  payment  of   both   the   tolls, 
"  all   dung,  soil,  marl,  ashes,  and   other  manures ; "    and   then 
there  is  a  partial  exemption  for  lime,  which  is  to  pay  half  the  said 
tolls.    It  seems  to  me  that  the  clear  words  of  the  Act  of  Parliament 
amount  to  this :  the  whole  dues  are  to  be  paid  upon  all  wares,  mer- 
chandize, and  commodities,  excepting  dung,  soil,  marl,  ashes,  and 

B.R. — VOL.  LXVII.  34 


[  •126  ] 


1844.  EX.  13  MEE.  &  W.  125—126. 


R.R. 


Hall 

V, 

Grantham 
Canal  Co. 


•126] 


other  manure,  and  excepting  also  **  gravel,  stone,  and  other  materials 
for  mending  the  public  and  private  roads,  which  shall  pass  toll  free ; 
and  also  excepting  lime,  which  has  only  a  partial  exemption,  namely, 
as  to  half.  It  seems  to  me  that  is  the  true  and  plain  construc- 
tion of  the  82nd  clause,  and  that  the  defendants,  therefore,  were 
not  entitled  to  charge  in  respect  of  manure  anything  at  all.  All 
persons  are  to  be  entitled  to  navigate  the  canal  on  payment  of 
such  dues  as  they  are  bound  under  the  Act  to  pay,  but  boats 
going  with  manure  are  entitled  to  be  let  out,  not  paying  anything 
at  all. 

Gurnet,  B.  : 

I  am  of  the  same  opinion.  It  is  very  clear,  *as  it  appears  to  me, 
that  the  exemption  is  intended  to  apply  both  to  the  gross  toll  and 
to  the  mileage  toll.  That  is  the  plain  meaning  of  the  words,  and 
the  phrase  used  is  the  strongest  one  possible,  which  is,  that  *'  they 
shall  pass  toll  free."  That  being  the  case,  I  think  the  96th  section 
merely  intended  to  enlarge  the  tolls  mentioned  in  the  82nd  sec- 
tion, which  are  to  be  demandable  to  the  extent  of  thirty  tons  at 
the  least,  upon  a  vessel  carrying  a  toll-paying  cargo  of  less  than 
thirty  tons. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  The  section  which  imposes  the  toll 
is  the  82nd ;  and  by  that  section  two  tolls  are  imposed,  one  a  gross 
tolly  payable  once  for  all,  the  other  a  mileage  toll.  After  enume- 
rating what  shall  pay  the  mileage  toll,  all  vessels  carrying  dung  or 
manure  are  excepted  therefrom.  That  there  is  no  doubt  upon ;  the 
only  question  is,  whether  or  not  those  vessels  are  also  excepted  from 
the  gross  toll.  Now  the  most  that  can  be  said  in  favour  of  the 
parties  claiming  the  gross  toll  is  this,  that  there  is  a  certain  degree 
of  ambiguity  and  doubt ;  reading  certain  words  under  a  linculnm^ 
there  is  no  difficulty ;  reading  them  without  that,  there  is.  I 
think,  for  the  reasons  stated  by  Mr.  Hill,  that  the  Company 
cannot,  under  such  circumstances,  interpret  the  clause  favourably 
for  themselves;  and  if  we  are  driven  to  speculate  about  it,  my 
opinion  is,  that  the  Legislature  distinctly  meant  to  exempt  such 
vessels  from  both  tolls :  and  for  this  reason,  that  the  clear  object  of 
the  exception  was  to  encourage  the  improvement  of  the  land,  by 
giving  facilities  for  the  carriage  of  manure.  If  that  be  so,  I  cannot 
conceive  why  they  should  give  those  facilities  to  persons  living  some 
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way  up  the  canal  alone,  and  not  to  persons  living  at  the  entrance  ;  Hall 
and  no  exemption  would  be  given  to  the  latter,  if  the  gross  toll  were  grantham 
paid  for  manure  that  was  carried  to  the  land  immediately  adjoining  ^^^^^  c^* 
the  entrance.  If  the  exemption  was  only  to  be  *from  the  mileage  [  *127  ] 
toll,  it  would  not  operate  equally;  for  it  is  clear  that  the  places 
immediately  adjoining  the  banks  of  the  canal  would  not  have  to 
pay  any  toll  at  all,  whereas  those  farther  off  would  have  to  pay  the 
toll  upon  the  entrance.  It  is  absurd  to  suppose  that  a  less  propor- 
tion of  exemption  was  intended  to  be  given  to  the  lands  lying  at  a 
greater  distance,  beyond  the  entrance  of  the  canal,  than  to  those 
which  lay  near  its  banks.  But  this  is  speculating  upon  the  meaning 
of  the  Legislature,  which  we  are  not  bound  to  do ;  it  is  quite  sufficient 
to  say,  that  the  toll  is  not  imposed  in  clear  terms,  and  therefore 
that  the  Court  cannot  give  effect  to  the  words  in  favour  of  the 
defendants,  and  against  the  public.  With  regard  to  the  96th  sec- 
tion, I  concur  with  what  my  brother  Gurney  has  thrown  out ;  it 
only  means  this — although  you  are  bound  to  pay  the  rate  of  duty 
according  to  your  tonnage,  the  proprietors  shall  not  be  com- 
pelled to  open  their  lock  and  pass  you  through,  unless  you 
have  a  load  of  thirty  tons,  or  a  payment  be  made  equivalent  in 
value  to  that.  That  is  all,  as  it  appears  to  me,  that  is  intended  by 
that  section. 

Judgment  for  the  plaintiff. 


CAKTER  V.  JAMES  (I). 

(13  Meeson  &  Welsby,  137—148;  S.  0.  13  L.  J.  Ex.  373;  2  Dowl.  &  L.  237; 

8  Jur.  912.) 

To  an  action  of  debt  on  an  indenture  whereby  the  defendant  covenanted 
to  pay  the  plaintiff  600/.  with  interest,  on  a  certiun  day,  the  defendant 
pleaded  hy  way  of  estoppel,  that  the  plaintiff  had  impleaded  him  in  a 
former  action  of  debt  on  bond,  conditioned  in  the  penal  sum  of  1,200/.,  for 
payment  of  600/.  and  interest,  being  the  same  principal  sum  and  interest  as 
were  secured  to  the  plaintiff  by  an  indenture  of  even  date  with  the  bond : 
in  which  action  the  defendant  pleaded  a  usurious  agreement  made  between 
the  plaintiff  and  himself,  and  averred  that  the  bond  was  given  in  pursuance 
of  the  said  agreement;  the  plaintiff  traversed  the  latter  allegation,  and 
thereupon  issue  was  joined,  and  found  for  the  defendant.  The  plea  in  the 
present  action  then  alleged  the  identity  of  the  indenture  in  thie  and  in  the 
former  action  mentioned,  and  of  the  600/.  and  interest  in  this  and  in  the 
former  action  mentioned :  Held,  no  estoppel ;  inasmuch  as  the  existence  of 

(1)  See  HuU  v.  Morrell  (1849)  3  Ex.  240,  and  notes  to  Doe  v.  Oliver,  2  Sm. 
L.  C.  11th  ed.  at  p.  762.— A.  C. 
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Carter  i  UBurious  agreement  was  not  directly  in  issue  in  the  former  action,  but 

'*•  only  the  question  whether  the  bond  was  given  in  pursuance  of  the  agree- 

JAMEB,  nient  alleged  in  the  plea :  and  that  the  admission  of  the  usurious  agreement 

on  the  record  in  that  action  was  not  sufficient  to  estop  the  plaintiff  from 

contesting  it  in  this  action. 

Debt  on  an  indenture,  dated  the  Ist  of  August,  1837,  whereby 
[  *i'is  ]  the  defendant  covenanted  with  the  plaintiff  to  *pay  him  the  sum  of 
600Z.,  with  interest  at  51.  per  cent,  per  annum  from  the  day  of  the 
date  of  the  said  indenture,  in  manner  following,  viz.,  the  sum  of 
151.,  being  one  half-year's  interest  of  the  said  sum  of  600/.,  after 
the  rate  aforesaid,  on  the  Ist  February  then  next  ensuing ;  and  the 
sum  of  6152.,  being  the  whole  principal  money  and  another  half- 
year's  interest  thereof  after  the  rate  aforesaid,  on  the  Ist  August, 
1838.  Breach,  non-payment  of  the  said  principal  sum  of  600/.,  or 
the  interest  thereof. 

Plea,  that  the  plaintiff  ought  not  to  be  admitted  or  received  to 
declare  against  the  defendant,  or  to  implead  him  in  respect  of  the 
said  cause  of  action  in  the  declaration  mentioned,  because  he  says, 
that  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
plaintiffs  issued  a  writ  of  summons  out  of  the  Court  of  our  lady 
the  Queen,  before  the  Queen  herself,  in  an  action  of  debt  at  the 
suit  of  the  said  plaintiff  against  the  defendant,  and  impleaded  the 
defendant  thereon ;  and  the  defendant  afterwards,  to  wit,  on  <fec., 
appeared  to  the  said  action  in  the  said  Court;  and  the  plaintiff 
afterwards,  to  wit,  on  &c.,  by  J.  B.,  his  attorney,  declared  in  the 
said  action  against  the  defendant.  (The  plea  then  set  out  the 
declaration,  which  was  upon  a  bond,  dated  1st  August,  1837,  in  the 
penal  sum  of  1,200Z.,  conditioned  for  payment  by  the  defendant  to 
the  plaintiff  of  the  sum  of  600/.,  with  interest  for  the  same  after 
the  rate  of  5/.  per  cent,  per  annum  from  the  day  of  the  date  of  the 
bond,  in  manner  following,  viz.,  the  sum  of  15/.,  being  one  half- 
year's  interest  of  the  said  sum  of  600/.  after  the  rate  aforesaid,  on 
the  1st  day  of  February  next  ensuing,  and  the  sum  of  616/.,  being 
the  whole  of  the  said  sum  of  600/.;  and  another  half-year's 
interest  thereof  after  the  rate  aforesaid,  on  the  1st  August,  1888, 
''being  the  same  principal  sum  and  interest  as  was  secured,  or 
expressed  and  intended  to  be  secured,  to  the  plaintiff,  his  executors, 
&c.,  in  and  by  a  certain  indenture  of  mortgage,  bearing  even  date 
[  ♦isQ  ]  with  the  said  writing  obligatory,  and  made  or  *expressed  to  be 
made  between  the  defendant  of  the  one  part,  and  the  plaintiff  of 
the  other  part : "  assigning  a  breach  in  non-payment  of  the  630/.) 
And  thereupon,  afterwards,  to  wit,  on  &c.,  the  defendant,  by  J.  C, 
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his  attorney,  came  into  the  said  Court,  and  defended  the  said  Carter* 
action,  and  therein  pleaded  to  the  said  declaration,  (setting  out  james. 
pleas  of  non  est  factum,  and  fraud  and  covin) ;  and  for  a  further 
plea  in  that  behalf,  the  defendant  said,  that  before  the  making  of 
the  said  writing  obligatoi-y  in  the  said  declaration  mentioned,  and 
before  the  29th  day  of  July,  1889,  to  wit,  on  the  29th  day  of 
December,  1885,  a  certain  sum  of  money,  to  wit,  the  sum  of 
124/.  15«.  6(2.,  was  due  and  owing  from  the  defendant  to  the 
plaintifif,  and  that  the  defendant  being  so  indebted  to  the  plaintiff, 
it  was  thereupon,  before  the  said  29th  day  of  July,  1889,  to  wit,  on 
the  day  and  year  last  aforesaid,  corruptly  and  against  the  form  of 
the  statute  agreed  by  and  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  forbear  and'  give  day  of  payment  of  the 
said  sum  of  124/.  158.  6d.,  from  the  day  and  year  last  aforesaid, 
until  and  upon  a  certain  day,  to  wit,  the  Ist  day  of  June,  1887 ; 
and  that  the  defendant,  for  the  forbearing  and  giving  day  of  pay- 
ment of  the  said  sum,  should  pay  to  the  plaintiff  more  than  lawfu 
interest  after  the  rate  of  5Z.  per  cent,  per  annum  for  the  same,  that 
is  to  say,  the  sum  of  10/.  108.  1^. ;  and  the  defendant  further 
said,  that  in  pursuance  of  the  said  corrupt  and  unlawful  agreement, 
the  plaintiff  did  forbear  and  give  day  of  payment  of  the  said  sum  of 
124/.  15«.  6c/.,  from  the  29th  day  of  December,  1885,  until  and  upon 
the  said  1st  day  of  June,  1887 ;  and  the  defendant  further  said, 
that  the  said  sum  of  J24/.  158.  6(/.,  and  the  said  sum  of  10/.  lOs.  l^d., 
being  wholly  due  and  unpaid,  it  was  afterwards,  to  wit,  on  the  said 
1st  day  of  August,  1887,  corruptly  and  against  the  form  of  the 
statute  further  agreed  by  and  between  the  plaintiff  and  the  defen- 
dant, that  the  defendant,  for  securing  the  payment  of  the  same 
(amongst  other  debts)  to  the  ^plaintiff,  should  make  and  seal,  and  [  *140  J 
as  his  act  and  deed  deliver  to  the  plaintiff,  the  said  writing  obliga- 
tory in  the  said  declaration  mentioned,  and  that  the  defendant  did, 
to  wit,  on  &c.,  in  pursuance  of  the  said  last-mentioned  agreement, 
make  and  seal,  and  as  his  act  and  deed  deliver  to  the  plaintiff,  the 
said  writing  obligatory,  and  the  plaintiff  then  accepted  and  received 
the  same  of  and  from  the  defendant,  for  securing  to  the  plaintiff 
the  payment  of  (amongst  other  monies)  the  said  sum  of  124/.  158. 6e/., 
and  10/.  108.  l^d,,  such  illegal  interest  as  aforesaid,  contrary  to 
the  form  of  the  statute,  &c. ;  and  the  defendant  further  averred, 
that  the  said  sum  of  10/.  lOg.  1^.,  so  agreed  to  be  given  and  paid 
to  the  plaintiff  for  the  purpose  aforesaid,  exceeded  the  rate  of  5/. 
for  the  forbearing  of  100/.  for  one  year,  contrary  to  the  form  of  the 
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carteb      statute,  &c. :  by  means  whereof,  and  by  force  of  the  said  statute. 
Jambs.       the  said  writing  obligatory  was  wholly  void  in  law ;  and  that  the 
defendant  was  ready  to  verify,  &c.     (Three  other  pleas  in  the 
former  action,  alleging,  in  similar  terms,  usurious  contracts  between 
the  plaintiff  and  the  defendant  in  respect  of  two  other  sums  of  lOOL 
each,  and  a  third  sum  of  862.,  were  then  set  out.)    And  the  plaintiff, 
afterwards,  to  wit,  on  &c.,  replied  in  the  said  action  to  the  said 
pleas  of  the  defendant  as  therein  pleaded,  as  follows,  that  is  to  say, 
(1st,  the  similiter  to  the  first  plea ;   2nd,  a  denial  of  the  fraud  and 
covin  alleged  in  the  second  plea;)  and  as  to  the  plea  of  the  defen- 
dant by  him  thirdly  above  pleaded,  that  the  said  writing  obligatory 
in  the  said  declaration  in  that  action  mentioned  was  not  made  and 
sealed  &c.  by  the  defendant,  in  pursuance  of  or  upon  the  said 
corrupt  and  unlawful  agreement,  or  for  the  purpose  in  the  said 
third  plea  of  the  defendant  in  the  said  action  mentioned,  in  manner 
and  form  &c.     (The  present  plea  then  proceeded  to  set  out  similar 
replications  to  the  other  pleas  of  usury,  and  the  award  of  venire^ 
the  distringas  juratores,  and  the  postea ;  which,  after  stating  the 
finding  of  the  jury  for  the  plaintiff  on  the  pleas  of  non  est  factumj 
L  *H1  ]      and  of  *fraud  and  covin,  proceeded  as  follows :)  And  as  to  the  third 
issue  joined  as  aforesaid  between  the  parties  aforesaid,  the  jurors, 
upon  their  oaths  aforesaid,  did  then  and  there  say,  that  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  was  made  by 
the  defendant  in  pursuance  of  and  upon  the  said  corrupt  and 
unlawful  agreement,  and  for  the  purpose  in  the  said  third  plea 
mentioned,  in  manner  and  form  &c. :  (and  the  same  finding  on  the 
other  pleas  of  usury).     And  the  defendant  further  saith,  that  such 
further  proceedings  were  thereupon  had  in  the  said  action,  that 
afterwards,  to  wit,  on  &c.,  it  was  considered  by  the  said  Court  that 
the  plaintiff  should  take  nothing  by  his  said  writ,  but  that  he  should 
be  in  mercy,  &c.,  and  that  the  defendant  should  go  thereof  with- 
out day,  &c.,  and  that  the  defendant  should  recover  against  the 
plaintiff  68{.  for  his  costs  and  charges  by  him  paid  in  and  about 
his  defence  in  that  behalf,  by  the  said  Court  adjudged  to  the  defen- 
dant, and  with  his  assent,  according  to  the  form  of  the  statute  &c., 
and  that  the  defendant  should  have  execution  thereof,  &c. : 

And  the  defendant  in  fact  saith,  that  the  said  indenture  of 
mortgage  in  the  said  writing  obligatory  and  in  the  plaintiff's  said 
declaration  in  the  said  former  suit  mentioned,  and  the  said  inden- 
ture in  this  declaration  mentioned,  are  one  and  the  same  identical 
indenture,  and  not  other  or  different  indentures ;  and  that  the  said 
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sum  of  6002.  in  the  declaration  in  this  suit  and  in  the  said  inden-      garter 
tare  mentioned,  and  the  said  sum  of  6002.  in  the  said  condition  of       james. 
the  said  writing  obligatory  and  in  the  said  declaration  in  the  said 
former  suit  mentioned,  are  one  and  the  same  identical  sum  of  6002., 
and  not  other  or  different  sums  of  600Z. :  and  this  the  defendant  is 
ready  to  verify,  and  is  also  ready  to  verify  the  same  by  the  record, 
wherefore  he  prays  judgment  if  the  plaintiff  ought  to  be  admitted 
or  received  to  declare  or  implead  against  the  defendant  in  respect 
of  the  matters  and  causes  contained  in  *the  said  declaration,       [  *142  ] 
contrary  to  the  said  recovery,  record,  and  proceedings  aforesaid. 

Demurrer  (i),  and  joinder. 

* 

Crompton,  in  support  of  the  demurrer  : 

This  plea  is  bad  in  substance,  for  the  alleged  verdict  and  judg- 
ment on  the  pleas  of  usury  in  the  former  action  are  no  estoppel 
upon  the  plaintiff  in  the  present  action.  Even  supposing  that 
the  existence  of  a  usurious  contract  had  been  directly  put  in  issue 
in  the  former  action,  this  plea  is  premature ;  it  should  not  have 
been  pleaded  in  the  first  instance,  but  the  defendant  should  have 
waited  until  the  plaintiff  alleged  something  by  which  the  defendant 
could  estop  him.  But  the  usurious  contract  was  not  directly  put 
in  issue  in  the  former  action ;  the  issue  was,  whether  the  bond  was 
given  in  pursuance  of  the  corrupt  agreement  previously  mentioned 
in  the  pleas,  which  was  admitted  only  for  the  purposes  of  pleading. 
It  is  a  well  known  principle,  that  estoppels  are  odious  to  the  law, 
and  are  not  to  be  favoured  by  the  Courts.  The  several  kinds  of 
estoppel  are  enumerated  in  Go.  Litt.  352  a ;  among  them  is  the 
estoppel  which  arises  by  reason  of  res  judicata,  but  which  is  strictly 
confined  to  the  same  matter  before  adjudicated  on.  A  party  m&y, 
indeed,  for  some  purposes,  be  concluded  by  having  forborne  to 
traverse  a  particular  matter  in  pleading;  for  which  reason  the 
practice  of  protestation  was  formerly  resorted  to :  but  an  estoppel, 
properly  so  called,  binds  only  when  the  very  same  matter  is  again 
litigated  which  before  was  directly  in  issue.  The  doctrine  estab- 
lished in  Ferrer's  case  (2)  is,  that  ''  one  barred  in  any  action  real  or 
personal,  by  judgment  on  demurrer,  confession,  or  verdict,  is 
barred  as  to  that  or  the  like  action  of  the  like  nature,  of  the  same 
thing,  for  ever.    But  if  a  demandant  be  ^barred  in  a  real  action,       [  *H3  J 

(1)  Several  formal  grounds  of  de-      Court  did  not  decide, 
mnrrer    to    the   plea  were  specially  (2)  6  Co.  Bep.  7. 

stated,    upon    vhich,    bovever,    the 
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Cartbb  by  judgment  on  a  verdict,  demurrer,  confession,  «tc.,  yet  he  may 
Jamks.  have  an  action  of  a  higher  nature,  and  try  the  same  right  again." 
Feirer's  case  is  reported  also  in  Cro.  Eliz.  668,  and  the  pleadings 
are  given  at  length  in  Coke's  Entries,  p.  88 ;  from  which  it  appears 
that  the  two  causes  of  action  in  that  case  were  absolutely  identical. 
The  doctrine  of  law  on  this  subject  was  fully  considered  also 
in  the  case  of  Outram  v.  Mo7'ewood{i),  and  the  same  rule  was 
recognised.  There  are  cases,  no  doubt,  where  an  estoppel  arises 
immediately  and  directly ;  as  where,  in  trespass  for  mesne  profits, 
a  recovery  of  the  land  in  ejectment  is  replied  by  way  of  estoppel  to 
a  plea  of  not  possessed,  or  Ub.  ten. :  Doe  v.  Wright  (2) ;  or  where  a 
verdict  found  against  a  defendant  on  a  plea  of  set-off  is  pleaded  to 
an  action  for  the  demand  specified  in  the  set-off:  Eastmure  v. 
Hawes  (s).  But  here  the  only  matter  in  issue  in  the  former  action 
was,  whether  the  bond  was  given  in  pursuance  of  the  contract 
alleged  in  the  pleas.  The  covenant  may,  nevertheless  have  been 
given  to  secure  the  debt  and  legal  interest.  It  does  not  appear 
which  was  given  first,  the  bond  or  the  covenant ;  and  though  the 
bond  were  illegal,  the  covenant  might  be  perfectly  valid. 

WUles,  contra  : 

The  question  of  usury  has  been  decided  in  the  former  action; 
for  it  was  necessarily  involved  in  the  proof  of  the  issue  joined 
in  that  action.  The  question  is,  what  it  was  that  was  necessary  to 
be  proved  by  the  defendant  on  the  trial  of  that  cause,  in  order 
to  sustain  the  issue ;  which  depends  on  the  effect  to  be  given  to  the 
admission  on  the  record  of  the  fact  of  a  usurious  contract.  This 
question,  as  to  the  effect  of  admissions  on  the  record,  was  con- 
sidered by  this  Court  in  the  case  of  Edmunds  v.  Groves  (4).  That 
[  ^lu  ]  was  an  action  against  the  maker  of  a  *promi88ory  note,  to  which  he 
pleaded  that  the  note  was  given  for  a  gaming  debt,  and  indorsed  to 
the  plaintiff  with  notice  thereof,  and  without  consideration.  The 
plaintiff  replied,  that  it  was  indorsed  to  him  without  notice  of  th^ 
illegality,  and  for  a  good  consideration ;  and  on  these  pleadings  the 
Court  held,  that  in  order  to  put  the  plaintiff  on  proof  of  considera- 
tion, the  defendant  was  bound,  notwithstanding  the  admission  on 
the  record,  to  give  evidence  of  the  illegality  in  the  making  of  the 
note.      Alderson,   B.,    there  distinctly  lays   it    down,   that   the 

(1)  7  R.  R.  473  (3  East,  346).  7  Scott,  461). 

(2)  50  E.  R.  534  (10  Ad.  &  El.  763 ;  (4)  2  M.  &  W.  642.  [See  nowR.  S.  C. 
2  P.  &  D.  672).  Ord.  XIX.  r.  13.] 

(3)  50  R.  R.  745  (6  Bing.  N,  C.  444  ; 
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admission  of  a  fact  on  the  record  amounts  merely  to  a  waiver      Caktbr 
of  requiring  proof  of  that  fact,  and  does  not  admit  it  as  a  fact       jame?. 
for  all  the  purposes  of  the  cause.     And  he  adds,  ''  The  pleadings 
are  not  before  the  jury,  but  only  the  issue." 

(AiiDBRsoN,  B.,  [referred  to  Bingham  v.  Stanley  (i)  and  Smith  v. 
Martin  (2)].) 

The  true  test  is,  to  consider  how  the  matter  would  have  stood  at       [  145  ] 
the  trial  of  the  former  action  ;  and  the  issue  being,  whether  or  not 
the  bond  was  given  in  pursuance  of  the  illegal  agreement  mentioned 
in  the  plea,  that  issue  could  not  be  maintained  without  proving 
as  a  fact  before  the  jury  the  existence  of  that  illegal  agreement. 

(AiiDBBsoN,  B. :  If  an  admission  on  the  record  is  to  be  taken  as 
an  admission  for  all  purposes,  I  do  not  see  why  it  may  not  be  used 
for  the  purpose  of  discrediting  the  witnesses.  On  a  witness  being 
called,  it  might  be  said  to  him,  '*  It  is  alleged  in  the  declaration, 
and  admitted  by  the  defendant,  that  you  committed  usury."  Is  a 
man's  character  0^  credit  to  be  affected  by  an  allegation  on  the 
record  ?) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  we  ought  to  decide  this  case  in  accord- 
ance with  the  decision  of  the  Court  of  Queen's  Bench,  and  with 
the  grounds  of  that  decision  (3).  This  is  an  action  brought  on  an 
indenture  of  covenant  for  the  payment  of  6001.  with  interest :  the 
plea  *to  which  in  substance  is,  that,  in  the  year  1841,  the  defendant  [  *i46  ] 
was  impleaded  by  the  plaintiff  in  the  Court  of  Queen's  Bench,  in  an 
action  on  a  bond  conditioned  for  the  payment  of  6002.  with  interest, 
being  the  amount  secured  by  a  mortgage-deed  bearing  even  date 
with  the  bond.   To  that  declaration,  it  is  alleged,  that  the  defendant 

(1)  2  Q.  B.  117;  1  G.  &  D.  237.  protected  by  the  recent  statutes  from 
[See  now  Bills  of  Exchange  Act,  1882  the  penalties  of  usury:  but  Golb- 
(45  &  46  Vict  c.  61),  s.  30  (2).]  RIDOB,  J.,  ruled,  that  if  it  were  proved 

(2)  9  M.  &  W.  304.  [See  now  E.  S.  C.  that  the  bond  was  given  for  the  oon- 
Ord.  XIX.  r.  13.]  sideration  alleged  in  the  plea,  namely, 

(3]  The  case  in  the  Court  of  Queen's  in  pursuance  of  the  said  agreement. 

Bench  is  not  reported;   but   Watson,  the  plea  was  proved,   and  that  the 

amictt$    curice,    stated    that    he    was  question,  whether  the  agreement  was 

counsel  in  that  case,  and  that,  at  the  in  fact  usurious  or  not,  was  not  put  in 

trial,  the  plaintiff  sought  to  show  that  issue ;  and  on  motion  for  a  new  trial, 

the  contract  was  one  which  related  to  that  ruling  was  held  to  be  correct, 
bills  of  exchange,  and  was  therefore 
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Cautkb  pleaded  four  pleas  of  usury,  differing  chiefly  in  their  allegation  of 
Jambs.  the  amount  of  usurious  interest ;  that  the  plaintiff  replied  to  those 
pleas,  denying  that  the  bond  was  given  in  pursuance  of  the  usurious 
contract  alleged  in  them ;  upon  which  replications  issues  were 
joined,  and  were  found  by  the  jury  in  favour  of  the  defendant ;  that 
is  to  say,  the  bond  was  given  in  pursuance  of  the  usurious  agree- 
ment mentioned  in  the  pleas.  And  the  question  now  before  us  really 
is,  whether,  in  this  action,  the  finding  in  the  former  one  concludes 
the  plaintiff  by  way  of  estoppel,  or  whether  it  is  now  open  to  him 
to  deny  that  fact  of  usury.  Now  we  are  all  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench,  in  the  case  which  has 
been  referred  to,  was  quite  right.  The  plea  in  that  case  was,  that 
there  was  a  corrupt  agreement  between  these  parties,  quite  irre- 
spective of  the  bond ;  and  the  plea  went  on  to  aver,  that  the  bond 
was  given  to  secure  the  amount  of  other  monies  as  well  as  those 
secured  by  that  corrupt  agreement.  Mr.  Justice  Colbridgb,  at 
the  trial,  as  reported  to  us,  stated  that,  in  his  judgment  the 
usurious  agreement  was  not  in  issue;  and  the  Court  of  Queen*s 
Bench  afterwards  determined  in  accordance  with  that  ruling. 
Under  these  circumstances,  I  think  that  this  plea,  which  seeks 
i  *U7  ]  to  shut  out  the  plaintiff  *from  the  liberty  of  contending  that  the 
agreement  in  point  of  fact  was  not  usurious,  cannot  be  sustained ; 
and  that  our  judgment  must  be  against  the  defendant. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  In  order  to  make  out  that  this  is  a 
good  estoppel,  the  plea  ought  to  show  that  the  point  intended  to  be 
relied  on  as  a  defence  was,  in  the  former  proceeding,  decided  against 
the  plaintiff.  Now,  this  is  an  action  on  a  mortgage-deed  for  600f. 
with  interest,  while  the  action  set  out  on  the  record  in  the  plea  was 
upon  a  bond  for  1,200/.,  given  to  secure  a  sum  of  6002.  with  interest; 
and  it  appears  that,  in  the  course  of  the  litigation  of  that  case,  the 
present  defendant  pleaded,  amongst  other  things,  that  there  was  a 
corrupt  and  usurious  contract  between  the  plaintiff  and  himself,  for 
a  loan  of  124{.  15s.  6d. ;  that,  to  induce  the  plaintiff  to  forbear 
in  respect  of  the  payment  of  that  sum,  the  defendant  agreed  to  pay 
him  more  than  the  lawful  interest,  namely,  a  sum  of  102. 10«.  l^c?., 
which  thereby  became  due  in  respect  of  the  sum  of  1242.  15«.  6d. 
The  usurious  and  corrupt  agreement  is  set  out  on  the  face  of  the 
then  plea,  which  also  wejit  on  to  state,  that  it  was  agreed  that 
a  bond  should  be  given  to  secure  this  usurious  interest,  and  that, 
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in  pursuance  of  that  agreement,  the  parties  executed  the  bond  for  Carter 
the  amount  of  the  debt  in  question,  and  the  interest  therein  stated.  jahrs. 
This  latter  allegation  alone  was  traversed  by  the  plaintiff  in  his 
replication ;  so  that  the  only  issue  the  jury  had  to  try  was,  whether 
the  bond  was  given  for  that  interest,  among  other  debts,  amounting 
altogether  to  the  sum  of  6002.  The  jury  found  that  fact;  and 
it  was  incidentally,  in  that  case,  taken  for  granted,  that  if  the  bond 
was  given  as  a  security  for  that  debt  and  that  amount  of  interest, 
the  interest  so  secured  was  usurious,  according  to  the  previous 
averments  in  the  plea,  which  were  not  put  in  issue  by  the  plaintiff, 
but  admitted  by  him  for  the  purposes  of  that  suit,  and,  as  I  appre- 
hend, for  the  purposes  of  *that  suit  only.  If  therefore  the  plaintiff  [  *i*8  ] 
were  to  be  deemed  estopped  now,  when  the  point  now  in  issue  was 
not  raised  at  all  in  the  former  suit,  he  would  be  deemed  estopped 
by  the  finding  of  a  matter  which  he  never  disputed,  and  on  which 
the  jury  gave  no  verdict,  and  the  Court  no  judgment.  I  take  it  that 
the  party  is  only  estopped  by  the  form  of  the  record  in  that  action 
from  recovering  on  the  bond,  or  disputing  that  any  of  the  issues 
then  determined  by  the  jury  were  wrongfully  decided  ;  but  that  he 
is  not  estopped  by  any  of  the  other  facts  which  were  taken  in  that 
case  to  be  true  merely  for  the  purpose  of  deciding  the  question  at 
issue.  It  is  only  for  that  purpose  that  the  plaintiff  must  be  con- 
sidered as  having  admitted  those  facts  in  pleading.  If,  according 
to  the  ancient  practice,  the  facts  had  been  pleaded  with  a  pro- 
testation, they  would  have  been  saved  for  the  purposes  of  subse- 
quent suits;  and  although  it  is  not  necessary,  according  to  the 
modem  practice,  to  make  any  protestation  at  all,  the  same  principle 
still  prevails.  On  the  authority,  therefore,  of  the  decision  of  the 
Court  of  Queen's  Bench,  we  must  hold  this  plea  to  be  bad ;  but 
I  must  add,  that  I  should,  without  that  decision,  have  come  to  the 
same  conclusion  on  these  pleadings.  I  think  that  this  plaintiff 
is  not  estopped  from  contesting  the  question  of  usury  in  the  present 
action,  and  consequently  that  the  plea  is  bad. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintif. 
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1844.       FOLEY  AND  Anothek  v.  ADDENBEOOKE  ajid  Others. 

JutW'  12. 
(13  Meeson  &  Welsby,  174—199;  S.  C.  14  L.  J.  Ex.  169.) 

L        J  A  lessee  of  furnaces,  iron- works,  and  ironstone  mines  covenanted  to  work 

the  furnaces  effectually,  unless  prevented  by  inevitable  accident  or  want  of 
materials,  or  imless  the  ironstone  should  be  insufficient  in  quantity  or 
quality,  or  would  not,  by  itself,  or  with  a  proper  mixture  or  process,  make 
good  common  pig-iron:  Held,  that  the  mixture  intended  was  not 
necessarily  of  ingredients  procurable  on  the  demised  premiaes. 

The  lease  also  contained  a  covenant  to  raise  a  certain  quantity  of  iron- 
stone in  each  quarter  of  a  year,  and  pay  certain  royalties  upon  it,  or  else  to 
pay  a  certain  fixed  quarterly  rent  to  the  landlords :  Held,  that  the  land- 
lords, having  declared  in  respect  of  breaches  of  both  the  above  covenants, 
and  money  having  been  paid  into  Court  and  accepted  in  satisfaction  of  the 
latter,  were  entitled  to  nominal  damages  only  in  respect  of  the  former. 

The  lease  contained  a  covenant  to  repair  and  yield  up  in  repair  the 
furnaces,  fire-engine,  iron- works,  dwelling-houses,  and  all  other  erections, 
buildings,  improvements,  and  alterations,  to  be  thereafter  erected,  bmlt,  or 
set  up,  except  the  iron- work  castings,  railways,  wimseys,  gins,  machines, 
and  liie  moveable  implements  and  materials  used  in  or  about  the  said 
furnaces,  fire-engine,  iron- works,  stone-pits,  and  premises;  and  there  was  a 
power  given  to  the  lessors  to  purchase  those  articles,  given  a  certain  notice 
before  the  expiration  of  the  lease :  Held,  that  the  defendants  had  a  right  to 
remove  whatever  was  in  the  nature  of  a  machine  or  part  of  a  machine,  but 
not  what  was  in  the  nature  of  building  or  support  of  building,  although 
made  of  iron ;  and  that  in  such  removal  the  defendants  might  disturb  such 
brickwork  as  was  necessary,  and  were  not  bound  to  restore  it  to  a  perfect 
state,  as  if  the  article  it  was  intended  to  support  or  cover  were  still  there ; 
but  that  the  defendants  were  liable  for  any  unnecessary  disturbance  of 
brickwork. 

This  was  an  action  of  covenant,  which  came  on  to  be  tried  at 
the  Summer  Assizes  for  the  county  of  Stafford,  in  1843,  before 
Williams,  J.,  when  a  verdict  was  taken  for  the  plaintiffs  for  the 
damages  in  the  declaration,  subject  to  the  opinion  of  this  Court  on 
the  following  case,  which  was  stated  by  a  gentleman  at  the  Bar,  to 
whom  the  matter  was  referred  for  that  purpose : 

This  action  was  brought  by  Edward  Thomas  Foley,  Esq.,  and 
Sir  Edward  Dolman  Scott,  Baronet,  as  the  respective  heirs  of 
Eliza  Maria  Foley  and  Mary  Whitby,  against  the  defendants,  as 
the  assignees  of  J.  A.  Addenbrooke,  to  recover  damages  for  the 
breach  of  certain  covenants  contained  in  an  indenture  of  lease, 
bearing  date  the  8th  day  of  January,  1799,  and  made  between  one 
Edward  Foley  and  the  said  Eliza  Maria  his  wife,  and  the  said 
Mary  Whitby,  of  the  one  part,  and  the  said  J.  A.  Addenbrooke 
of  the  other,  whereby  the  said  Edward  Foley  and  Eliza  Maria 
his  wife,  and  the  said  Mary  Whitby  demised  unto  the  said 
J.  A.  Addenbrooke,  his  executors,  administrators,  and  assigns, 
first,  a  close  of  land  therein  described  as  being  part  of  two  certain 
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pieces  of  land  called  or  known  by  the  several  names  of  Long 
Meadow  and  Near  Moor  Croft,  *and,  secondly,  a  certain  other 
close  of  land  called  or  known  by  the  name  of  the  Roundabout, 
being  part  of  a  certain  farm  called  Bradley  Hall  Farm,  situate  and 
being  at  Bradley,  in  the  county  of  Stafford,  together  with  certain 
powers,  liberties,  licenses,  and  authorities  in  the  said  indenture 
mentioned,  for  a  term  of  forty-two  years,  to  commence  from  the 
25th  of  December  then  next  ensuing.  And  the  said  indenture  con- 
tained, amongst  other  covenants  and  provisions,  a  covenant  by  the 
said  J.  A.  Addenbrooke,  the  lessee,  to  erect  a  furnace  and  iron- 
works thereon ;  and,  in  case  sufficient  ironstone  could  be  got  to 
supply  another  furnace,  to  erect  a  second  furnace  within  ten  years, 
for  the  purpose  of  making  and  smelting  iron ;  and  from  time  to 
time,  and  at  all  times  during  the  said  term  thereby  demised,  to 
carry  on  and  effectually  work  the  said  furnace  and  iron-works,  and 
second  furnace,  as  the  case  might  be,  without  intermission  or  loss 
of  time,  save  only  for  such  time  and  times  as  there  should  be 
absolute  necessity  for  stopping  or  discontinuing  the  said  furnaces 
and  iron- works  for  repairs  or  alterations,  or  from  any  other  unavoid- 
able accident  that  might  happen  to  the  same,  or  the  want  of  supply 
of  necessary  materials  for  carrying  on  the  same,  or  in  case  the 
ironstone  to  be  got  or  raised  by  the  said  J.  A.  Addenbrooke,  his 
executors,  administrators,  or  assigns,  from  and  out  of  the  lands  and 
grounds  of  the  said  Edward  Foley  and  Eliza  Maria  Foley  his  wife, 
and  the  said  Mary  Whitby,  as  thereinafter  mentioned,  should  be 
insufficient  in  quantity  to  supply  the  said  furnaces  or  iron-works, 
or  would  not  by  itself,  or  with  a  proper  mixture  and  process  in  the 
smelting  or  manufacturing  thereof,  make  good  common  pig-iron. 

Upon  this  last  covenant  the  plaintiffs  assigned  a  breach  in  the 
following  words  :  "  That,  on  the  1st  of  January,  1816,  and  on  divers 
days  and  times  between  that  day  and  the  expiration  of  the  lease, 
the  said  furnaces  and  iron-works  *were  not,  nor  was  either  of  them, 
carried  on  or  effectually  worked  without  intermission  or  loss  of 
time,  although,  on  those  days  and  times,  or  any  of  them,  there  was 
no  necessity  for  stopping  or  discontinuing  the  said  furnaces  and 
iron-works,  or  any  part  thereof,  for  repairs  or  alterations,  or  from 
any  unavoidable  accident,  or  the  want  of  supply  of  necessary 
materials  for  carrying  on  the  same,  and  although  at  all  those 
days  and  times  the  ironstone  to  be  got  and  raised  from  and  out 
of  the  lands  and  grounds  in  the  said  indenture  mentioned  was 
sufficient  in  quantity  to  supply  the  said  furnaces  and  iron-works. 
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and  such  ironstone  conid  by  itself,  and  with  a  proper  mixture  and 
process  in  the  smelting  and  manufacturing  thereof,  make  good 
common  pig-iron." 

To  this  breach  the  defendants,  after  oyer  of  the  indenture  of  lease, 
pleaded,  first,  performance  of  the  covenant ;  secondly,  that  defen- 
dants were  prevented  from  carrying  on  the  furnaces  by  necessary 
repairs  and  unavoidable  accidents,  and  the  want  of  necessary 
materials ;  thirdly,  that  the  ironstone  was  not  sufficient  in  quantity 
nor  quality  to  make  good  pig-iron. 

The  said  J.  A.  Addenbrooke,  the  lessee,  after  the  execution  of  the 
said  lease,  entered  upon  the  demised  premises,  and,  in  compliance 
with  his  covenant,  erected  thereon,  within  the  first  year  of  the  said 
term,  one  good,  sufficient,  and  substantial  furnace  or  iron-work, 
called  Furnace  No.  1,  and  a  fire-engine,  for  the  purpose  of  smelting 
iron,  with  sufficient  other  necessary  erections  and  building  for 
carrying  on  the  iron  trade ;  and,  within  the  first  ten  years  of  the  said 
term,  also  erected  a  second  good,  sufficient,  and  substantial  furnace 
or  iron-work,  called  Furnace  No.  2,  for  the  purpose  of  making  and 
smelting  iron  as  aforesaid ;  and  the  said  furnaces  and  iron-works 
were,  and  each  of  them  was,  carried  on  and  effectually  worked 
without  intermission  or  loss  of  time,  according  to  the  true  intent 
and  meaning  of  the  said  ^covenant,  by  the  said  J.  A.  Addenbrooke 
in  his  lifetime,  and  by  the  defendants,  after  the  decease  of  the  said 
J.  A.  Addenbrooke,  until  the  last  year  of  the  said  term.  But  in 
the  month  of  May  in  that  year,  the  defendants  caused  the  furnace 
No.  2  to  be  put  out ;  and  in  the  month  of  August  following,  they 
caused  the  furnace  No.  1  to  be  also  put  out ;  and  from  the  month 
of  May  till  the  month  of  August  in  that  year,  the  furnace  No.  1 
alone  was  in  work ;  and  from  the  month  of  August  to  the  end  of 
the  term,  both  furnaces  had  ceased  to  work.  At  the  times  that  the 
said  furnaces  were  extinguished  by  the  defendants  as  aforesaid, 
there  was  no  necessity  for  stopping  or  discontinuing  the  said 
furnaces,  or  either  of  them,  for  any  necessary  repairs  or  altera- 
tions, or  by  reason  of  any  unavoidable  accident ;  but  if  the  said 
furnaces  had  been  kept  in  work  up  to  the  last  day  of  the  said  term, 
it  would  not  have  been  possible  for  the  defendants  to  have  exercised 
during  the  term  any  right  they  might  have,  either  under  the  pro- 
visions of  the  lease  or  at  common  law,  of  removing  the  machinery 
and  fixtures  belonging  to  the  said  furnaces  and  iron-works.  The 
space  of  time,  however,  between  the  month  of  August  and  the 
end  of  the  term  was  longer  than  was  absolutely  necessary  for  Uie 
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purpose  of  removing  the  same.     Neither  was  there  any  necessity       Folby 
for  stopping  and  discontinuing  the  said  furnaces,  or  either  of  them,       adden- 
by  reason  of  the  want  of  supply  of  necessary  materials  for  carrying      bbooke. 
them  on,  unless  the  Court  shall  be  of  opinion  that  the  following 
facts  amount  to  a  want  of  supply  of  necessary  materials. 

The  said  indenture,  besides  the  demise  of  the  above-mentioned 
closes  of  land,  also  contained  a  demise  to  the  said  J.  A.  Addenbrooke, 
his  executors,  administrators,  and  assigns,  of  all  and  singular  the 
mines  and  veins  of  ironstone  in  and  under  the  demised  closes, 
and  also  under  certain  other  closes  of  the  lessors  mentioned  and 
described  in  the  said  indenture  of  lease,  but  not  demised  thereby, 
with  ^liberty  from  time  to  time,  and  at  all  times  during  the  con-  [  *178  ] 
tinuance  of  that  demise,  to  enter  into  and  upon  the  said  lands  and 
premises,  and  there  to  work  the  said  mines  of  ironstone  for  a  like 
term  of  forty-two  years,  commencing  as  aforesaid,  at  the  rent  of 
9s.  a  bloom  for  each  and  every  bloom  of  ironstone,  (other  than  and 
except  for  the  refuse  ironstone  therein  mentioned),  and  so  on  in 
proportion  for  any  greater  or  less  quantity  than  a  bloom,  which 
the  said  J.  A.  Addenbrooke,  his  executors,  administrators,  or 
assigns,  should,  from  time  to  time  during  the  continuance  of  that 
demise,  raise  or  get  out  of  the  aforesaid  lands  or  mines,  each 
bloom  to  be  of  the  weight  therein  mentioned,  to  be  paid  and  pay- 
able by  four  equal  quarterly  payments  in  each  and  every  year  of 
the  said  term.  And  the  said  J.  A.  Addenbrooke  further  covenanted 
to  pay  the  sum  of  8s.  for  each  and  every  bloom  of  ironstone  as 
aforesaid,  which  he  the  said  J.  A.  Addenbrooke,  his  executors, 
administrators,  and  assigns,  should  from  time  to  time  raise  and 
get  out  of  the  said  mines  thereby  demised ;  and  also  quarterly  and 
every  quarter  of  a  year  during  the  continuance  of  that  demise,  to 
raise  and  get  from  and  out  of  the  said  mines  thereby  demised  (if 
there  to  be  found)  not  less  than  780  blooms  of  ironstone,  and  as 
much  more,  quarterly  and  annually,  as  the  said  furnaces  and 
works  should  or  might  use  or  consume,  or  otherwise  to  pay  to  the 
said  Edward  Foley,  and  Eliza  M.  Foley  his  wife,  and  the  said 
Mary  Whitby,  and  the  heirs  and  assigns  of  the  said  Eliza  M.  Foley 
and  Mary  Whitby  respectively,  the  sum  of  468i.,  by  way  of  rent 
for  the  said  mines  of  ironstone,  yearly,  during  such  part  of  the 
said  term  that  the  said  J.  A.  Addenbrooke,  his  heirs,  executors, 
administrators,  or  assigns,  should  not  raise  or  get  8,120  blooms 
of  ironstone  out  of  the  mines  thereby  demised,  in  case  the  said 
mines,  if  worked  according  to  the  true  intent  and  meaning  of  the 
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Baid  indenture,  would  produce  that  quantity  ^annually,  the  same 
to  be  paid  and  payable  by  four  equal  quarterly  payments  in  every 
year  in  manner  thereinbefore  mentioned. 

(The  case  then  stated,  that  the  lessors  were  owners  of  the  coal 
underneath  the  demised  lands  and  the  other  closes  of  land,  and  at 
the  time  of  the  demise  were  working  the  coal-pits  there;  and 
there  was  an  exception  out  of  the  demise  of  the  coal  under  the 
demised  land,  with  power  to  the  lessors  to  get  and  sell  the  same ; 
with  a  proviso,  that  nothing  should  authorize  the  lessee  to  get 
ironstone  under  any  of  the  lands  where  the  getting  of  the  same 
might  prejudice  the  lessors  in  getting  the  coal.) 

And  the  said  indenture  also  contained  a  covenant  by  the  said 
J.  A.  Addenbrooke  to  buy  of  and  take  from  the  said  lessors,  and 
their  respective  heirs  and  assigns,  from  the  mines  and  coal-works 
at  Bradley  aforesaid,  weekly  and  every  week,  from  time  to  time  and 
at  all  times  during  the  continuance  of  that  demise,  at  least  two 
hundred  tons  weight  of  coal  of  the  description  and  qualities  therein 
mentioned,  and  also  all  such  further  quantity  of  coal  of  the  quality 
and  description  and  weights  therein  mentioned,  and  also  all 
the  small  coal  that  the  said  J.  A.  Addenbrooke,  his  executors, 
administrators,  or  assigns,  should,  from  time  to  time  during  that 
demise,  use  or  consume  at  the  said  intended  furnaces  and  iron- 
works, in  case  the  said  lessors  and  their  respective  heirs  could 
supply  the  same  from  the  said  works  at  Bradley  aforesaid,  and  not 
of  any  other  person  or  persons  whomsoever,  to  be  paid  for  at 
certain  prices  therein  mentioned:  with  a  covenant  by  the  said 
J.  A.  Addenbrooke,  his  executors,  administrators,  or  assigns,  not  to 
buy,  fetch,  use,  burn,  consume,  or  employ  any  coal  or  ironstone  as 
aforesaid  at  the  said  furnaces,  iron-works,  and  other  works  erected 
on  the  said  demised  lands  and  premises,  pursuant  to  the  covenants 
thereinbefore  contained,  or  in  or  about  any  of  the  manufactories 
there  carried  on,  or  which  he  the  said  J.  A.  Addenbrooke,  *his 
executors,  administrators,  or  assigns,  should  be  in  anywise  concerned 
or  interested  in,-  upon  the  said  thereby  demised  premises,  from  any 
other  colliery  or  collieries,  mine  or  mines,  belonging  to  any  other 
person  or  persons  whomsoever  other  than  the  said  lessors,  and 
their  heirs  and  assigns,  in  case  they  could  get  and  raise  sufficient 
and  proper  coal,  and  a  sufficient  and  proper  quantity  and  quality  of 
ironstone  could  be  got  or  found  in  the  mines  thereby  demised ;  and 
except  at  such  time  and  times  only  as  the  said  lessors,  and  tbeir 
respective  heirs  and  assigns,  should  not  be  able  to  supply  the  said 
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J.  A.  Addenbrooke,  his  executors,  administrators,  and  assigns,  with 
a  sufficient  quantity  of  coals  of  the  description  aforesaid ;  and  also 
except  such  Lancashire  or  other  iron  ore  as  the  said  J.  A. 
Addenbrooke,  his  executors,  administrators,  and  assigns,  might 
have  occasion  to  use  at  the  said  furnaces  and  iron-works  for  the 
better  fluxing  and  improving  the  said  ironstone  to  be  raised  out  of 
the  said  mines,  not  thereby  lessening  the  quantity  of  8,120  blooms 
to  be  annually  got  and  raised  out  of  the  said  premises  thereby 
demised. 

The  said  indenture  also  contained  a  corresponding  covenant  by 
the  lessors  at  all  times  during  the  continuance  of  the  demise  to 
continue  to  work  the  mines  then  open,  and  raise  and  get  the  thick 
coal  in  and  under  the  several  closes  of  land  thereinbefore  mentioned, 
and  to  sell  and  deliver  to  the  lessee  at  least  two  hundred  tons  of 
coal  weekly,  in  case  they  could  get  and  raise  so  much  from  the  said 
works ;  and  not  to  sell  to  any  other  person  until  they  should  have 
supplied  the  lessee. 

The  case  then  stated,  that  the  lessors,  and,  after  their  decease, 
the  plaintiffs  continued  to  raise  the  coal  during  the  lease,  and  at 
the  time  of  the  alleged  breach  were  occupiers  of  the  coal-pits  ;  and 
that  they  failed  to  supply  sufficient  coal,  but  supplied  all  that  could 
be  got  from  the  pits  ;  and  the  defendants  were  able  to  procure  coals 
from  other  collieries  at  the  market  price. 

At  the  time  ofthe  alleged  breach  of  covenant,  there  was  not  any 
insufficiency  in  the  supply  of  ironstone  from  the  said  demised 
mines,  there  being,  at  the  time  that  the  furnaces  were  put  out, 
between  twenty  and  thirty  acres  of  ironstone  ungot,  which  the 
defendants  might  have  got  for  the  supply  of  the  furnaces. 

The  ironstone  so  remaining  ungot  was  of  a  kind  called  New  Mine, 
and  incapable  of  making  saleable  pig-iron  without  the  mixture  of  a 
richer  ore  called  Blue  Flats,  or  of  an  ore  called  Lancashire  ore,  but 
no  Blue  Flats  or  Lancashire  ore  were  produced  from  the  mines 
demised  to  the  defendants  as  aforesaid,  and  the  New  Mine  stone 
had  been  got  and  smelted  by  the  defendants  and  their  predecessors 
from  the  same  mines  for  many  years  prior  to  the  year  1841,  and 
the  time  of  the  said  alleged  breach  of  covenant ;  but,  at  the 
commencement  of  the  lease,  and  for  a  long  period  during  the  lease, 
a  richer  ore,  called  the  "  Gubbin  Stone,**  lying  nearer  to  the  surface, 
and  above  the  New  Mine,  was  got  and  smelted  by  the  defendants, 
and  it  was  not  till  the  exhaustion  of  the  Gubbin  Stone  that  they 
began  to  work  the  lower  stratum  of  inferior  ore  called  New  Mine. 
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The  plaintiffs,  in  their  declaration,  also  assigned  breaches  on  the 
several  covenants  by  the  lessee  to  pay  the  rent  of  8s.  a  bloom  for 
every  bloom  of  ironstone  to  be  got  daring  the  term,  and  also  to 
raise  not  less  than  780  blooms  of  ironstone  per  quarter,  or  to  pay 
468Z.  yearly,  by  way  of  rent,  every  year  that  he  should  not  raise 
8,120  blooms  of  ironstone. 

On  these  breaches  the  defendants  paid  money  into  Court,  which 
the  plaintiffs  took  out  in  satisfaction  of  the  same,  and  the  defendants 
have  in  fact  paid  8«.  per  bloom  for  every  bloom  of  ironstone  actually 
raised  by  them'  during  the  last  year  of  the  said  term,  and  also  the 
sum  of  4682.  in  respect  of  the  quantity  by  which  the  amount  raised 
in  that  year  had  fallen  short  of  8,120  blooms.  But  the  two 
furnaces,  if  both  of  them  had  been  effectually  worked  during  the 
whole  of  the  last  year  of  the  term  ^without  intermission,  would 
have  consumed  a  far  greater  quantity  than  8,120  blooms  of 
ironstone. 

The  said  indenture  also  contained  a  further  covenant,  that  he 

the  said  J.  A.   Addenbrooke,    his  executors,   administrators,    or 

assigns,  should  and  would,  from  time  to  time  and  at  all  times 

during  that  demise,  well  and  sufficiently  repair,  amend,  maintain, 

scour,  cleanse,  preserve,  and  keep  in  good,  sufficient,  and  tenantable 

order  and  repair,   all   the  gates,   rails,   stiles,    hedges,    ditches, 

mounds,  and  fences  of  and  belonging  to  the  said  thereby  demised 

lands  and  premises,  and  the  furnace  and  furnaces,  fire-engine, 

iron-works,  dwelling-houses,  and  other  erections  and  buildings  to 

be  erected  and  built  by  the  said  J.  A.  Addenbrooke,  his  heirs, 

executors,  administrators,  or  assigns,  on  the  said  demised  lands 

and  premises,  he  and  they  being  allowed  to  get  clay  (other  than 

and  except  fire-clay)  from  time  to  time  upon  the  said  premises,  if 

there  to  be  found,  for  making  of  bricks,  tiles,  and  other  articles  for 

erecting,  building,  altering,  and  repairing  the  said  furnace  and 

furnaces,  fire-engine,  and  other  erections  and  buildings,  or  otherwise 

for  the   use  of  the  works  to   be  carried  on  by  the  said  J.  A. 

Addenbrooke,  his  executors,  administrators,  or  assigns,  and  to  be 

used  on  the  premises  only ;  and  the  said   furnace  and  furnaces, 

fire-engine,  iron-works,  dwelling-houses,  and  all  other  erections, 

buildings,  improvements,  and  alterations,  to  be  thereafter  erected, 

built,   or  set  up,   (except  the  iron-work  castings,  railways,  gins, 

wimseys,  machines,  and  the  moveable  implements  and  materials 

used  in  or  about  the  said  furnaces,  fire-engine,  iron-works,  stone 

pits,  and  premises),  so  repaired,  amended,  and  kept  in  repair  as 
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aforesaid,  should  and^  would,  at  the  expiration  or  other  sooner 
determination  of  the  said  lease,  quit,  leave,  surrender,  and  yield  up 
into  the  hands  and  quiet  possession  of  the  said  lessors,  without  any 
molestation,  hindrance,  or  interruption  whatsoever.  Upon  this 
the  plaintiffs  assigned  a  breach  in  the  words  of  the  covenant :  that 
the  defendants  did  not  repair  nor  leave  in  repair  at  the  end  of  the 
*lea8e,  but,  on  the  contrary,  part  of  the  furnaces,  &c.,  being  other 
than  the  iron- work,  &c.,  was  by  the  defendants  wrongfully  pulled 
down  and  removed,  and  the  furnaces,  &c.,  being  other  than  the 
iron-work,  &c.,  were  suffered  to  be  and  continue,  and  at  the 
expiration  of  the  lease  were  left,  in  bad  order  and  condition  for 
want  of  repair. 

To  this  breach  the  defendants  pleaded,  first,  a  special  traverse  of 
the  breach,  and  averred  that  the  defendants  did  well  and  sufficiently 
repair  the  said  gates,  &c.,  and  the  said  furnace,  fire-engines,  iron- 
works, &c.,  and  yield  up  the  same  so  repaired,  other  than  the 
iron-work  castings,  &c.,  according  to  the  covenant,  absque  hoc  &c. 
Secondly,  that  the  said  matters  and  things  in  that  breach  com- 
plained of  were,  and  each  and  every  part  thereof  was,  done  and 
occasioned  under,  by  virtue,  and  in  execution  of  the  said  powers, 
rights,  liberties,  and  privileges  granted  and  reserved  to  the  said 
J.  A.  Addenbrooke  in  and  by  the  said  indenture  of  lease  in  the  said 
declaration  above  mentioned.  Thirdly,  as  to  so  much  of  the  breach 
of  covenant  secondly  above  assigned  as  relates  to  the  said  gates, 
&c.,  and  to  the  said  residue  of  the  furnaces,  fire-engine,  iron-works, 
dwelling-houses,  and  other  erections  and  buildings,  the  defendants 
say,  that  they  the  said  defendants  would  have  kept  and  performed 
their  said  covenant  with  regard  to  the  same  and  every  part  thereof, 
if  the  plaintiffs  had  not  entered  and  come  into  possession  of  the 
said  demised  lands  and  premises,  and  obstructed  the  defendants  as 
hereinafter  mentioned.  And  the  defendants  in  fact  say,  that  the 
plaintiffs  did,  before  the  time  of  committing  so  much  of  the  said 
breach  of  covenant  as  in  the  introductory  part  of  this  plea  is  men- 
tioned, or  any  part  thereof,  to  wit,  on  the  1st  day  of  January,  1886, 
and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  the  expiration  of  the  said  demise,  with  carts,  carriages,  horses, 
and  workmen,  enter  and  come  into  and  upon  the  said  demised 
lands  and  premises,  and  put  and  place  divers  large  quantities  of 
dirt,  *ashe8,  rubbish,  coal,  and  other  substances  upon  the  said 
demised  lands  and  premises,  and  near  to,  about,  in,  and  upon  the 
said  gates,  railS;  stiles,  hedges,  ditches,  mounds,  and  fences,  and 
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Foley  near  to,  about,  in,  and  upon  the  said  residue  of  the  furnaces,  fire- 
adden-  engine,  iron-works,  dwelling-houses,  and  other  erections,  and 
BROOKE,  encumbered,  choked  up,  injured,  and  destroyed  the  same,  and  kept 
and  continued  the  same  so  encumbered,  choked  up,  injured,  and 
destroyed  for  a  long  time,  to  wit,  till  the  expiration  of  the  said 
demise ;  and  they,  at  the  said  times  in  the  second  breach  mentioned, 
hindered  and  prevented  the  defendants  from  performing  their  said 
covenant,  as  to  so  much  thereof  as  they  are  alleged  to  have  broken 
in  the  part  of  the  said  breach  by  the  plaintiffs  secondly  above 
assigned.  The  fourth  plea  was,  as  to  so  much  of  the  breach  as 
relates  to  the  residue  of  the  furnaces,  &c.,  that  the  plaintiffs  wrong- 
fully mined  under  the  demised  lands  in  the  breach  mentioned,  and 
under  the  lands  adjoining  thereto,  by  reason  whereof  the  residue  of 
the  said  furnaces,  &c.  became  out  of  condition  without  the  default 
of  the  defendants,  whereby  they  were  hindered  from  performing 
their  covenant. 

The  plaintiffs  joined  issue  on  the  first  of  these  pleas ;  to  the 
second  they  replied,  denying  that  the  matter  and  things  alleged  in 
the  breach  were  done  or  occasioned  under  or  by  virtue,  or  in 
execution  of  the  powers,  rights,  and  privileges  granted  and  reserved 
to  the  said  J.  A.  Addenbrooke  by  the  said  lease  ;  and  to  the  third 
and  fourth  pleas  they  replied  de  injuria. 

Besides  the  said  two  furnaces  hereinbefore  mentioned,  the 
defendants  also  built  on  the  first-demised  close  of  land  very  exten- 
sive iron-works,  consisting  of  casting-houses  and  a  forge  and  mill, 
together  with  refineries,  furnaces,  warehouses,  sheds,  and  buildings 
necessary  and  requisite  for  carrying  on  the  iron  trade,  and  they 
also  built  necessary  houses  for  workmen  to  reside  in  to  carry  on 
the  intended  iron-works. 
[  185  ]  The  indenture  of  lease  contained  a   proviso,  that,  at  the  end, 

expiration,  or  other  sooner  determination  of  the  demise,  the  lessors 
and  their  respective  heirs  should,  upon  their  giving  six  months' 
previous  notice  in  writing  of  their  intention,  whether  they  would 
purchase  or  not,  to  the  said  J.  A.  Addenbrooke,  his  executors,  &c., 
have  an  option  of  purchasing  the  several  iron  castings,  railways, 
gins,  wimseys,  boilers,  machines,  and  moveable  implements,  and 
materials  then  in  use,  or  being  in  or  about  the  said  furnaces,  fire- 
engine,  iron-works,  stone-pits,  lands,  and  premises,  at  a  price  to  be 
determined  in  the  manner  therein  mentioned;  and,  in  the  event 
of  their  neglecting  to  avail  themselves  of  their  option  in  that 
behalf,   then  it  should  and  might  be  lawful  to  and  for  the  said 
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J.  A.  Addenbrooke,  his  executors,  administrators,  and  assigns,  to 
remove  and  carry  away,  for  his  and  their  own  use  and  benefit,  all 
and  every  the  said  several  iron  castings,  railways,  gins,  wimseys, 
boilers,  machines,  and  moveable  implements  and  materials  then  in 
use,  or  being  in  or  about  the  said  furnaces,  fire-engine,  iron-works, 
stone-pits,  and  premises. 

A  gin  is  a  windlass  fixed  in  the  ground  and  worked  by  a  horse, 
for  the  purpose  of  drawing  minerals  from  out  of  a  mine ;  a  wimsey 
is  a  machine  of  a  similar  kind,  used  for  the  same  purpose,  but 
worked  by  a  steam-engine. 

The  plaintiffs  did  not  avail  themselves  of  the  said  proviso,  nor 
give  to  the  defendants  any  notice  of  purchasing  the  above-mentioned 
articles,  and  the  defendants,  before  the  expiration  of  their  lease, 
disannexed  from  the  freehold  and  took  away  the  several  articles 
hereinafter  enumerated  and  particularly  described,  and  in  so  doing 
injured  and  damaged  the  said  furnaces  and  iron- works. 

First,  a  blast  steam-engine  or  fire-engine,  forming,  together  with 
its  boilers,  regulators,  and  hot-air  apparatus,  one  mechanical 
contrivance  for  blowing  the  said  furnaces  by  means  of  a  hot  blast. 

The  boilers  of  the  engine  were  made  of  wrought  iron,  *and 
rested  on  foundations  of  brickwork,  called  the  boiler  seats,  and 
were  built  in  and  surrounded  by  flues  of  brickwork,  lined  with 
fire-brick,  proceeding  from  the  boiler  grates,  for  the  purpose  of 
conveying  the  flame  underneath  and  round  the  boilers.  The 
surrounding  and  superincumbent  brickwork  of  the  flues  held  the 
boilers  firmly  fixed  in  their  seats,  so  that  they  could  not  be  removed 
without  taking  away  the  flues.  The  boiler  grates  consisted  of 
bearers  of  cast  iron,  set  in  brickwork,  with  cross-bars  and  a  door- 
frame, and  a  door  also  of  cast  iron. 

The  defendants  took  away  the  boilers  and  the  grates,  and  pulled 
down  the  flues,  and  took  away  part  of  the  bricks  from  the  seats  of 
the  boilers. 

A  pipe  called  the  steam-pipe  proceeded  from  the  boilers  to 
the  steam  cylinder  of  the  engine,  connecting  the  boiler  with  the 
engine. 

The  blast-engine  was  erected  in  a  separate  building  called  the 
engine-house,  and  consisted  of  a  cast-iron  cylinder  called  the  steam 
cylinder,  resting  upon  a  basement  of  solid  brickwork,  to  which  it  was 
fixed  by  rods  of  wrought  iron,  screwed  at  one  end  into  the  bottom 
plate  of  the  said  cylinder,  and  at  the  other  into  plates  of  cast  iron  let 
into  the  bottom  of  the  brickwork  on  which  the  cylinder  rested.    From 
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the  top  of  the  steam  cylinder  proceeded  a  rod  of  iron  called  the  piston- 
rod,  which,  by  the  action  of  the  steam  in  the  steam  cylinder,  worked 
the  beam  of  the  engine ;  this  latter  was  supported  by  an  erection 
of  brickwork,  called  the  lever  wall,  on  the  top  of  which  were  certain 
carriages  of  cast  iron,  called  the  beam  carriages,  in  which  the  beam 
of  the  engine  worked,  which  were  fixed  to  the  lever  wall  by  similar 
rods  of  wrought  iron,  screwed  at  one  end  into  the  bottom  plate  of 
the  beam  carriages,  and  at  the  other  into  holding-down  plates  let 
into  the  lever  wall  at  the  bottom. 

The  beam  carriages  were  also  attached  by  means  of  screws  to 
two  large  beams  of  timber  called  the  spring  beams,  placed  parallel 
to  the  beam  of  the  engine,  and  supported  *by  the  lever  wall  in  the 
centre,  and  by  the  external  walls  of  the  engine-house  at  their 
extremities :  the  parallel-motion  apparatus  was  also  screwed  to  the 
spring  beams.  A  rod  proceeding  from  the  other  end  of  the  beam 
of  the  engine  worked  another  cylinder,  called  the  blowing  or  blast 
cylinder,  situate  on  the  opposite  side  of  the  leVer  wall  to  the  steam 
cylinder.  This  also  was  supported  by  a  similar  basement  of  brick- 
work, to  which  it  was  fixed  by  means  of  holding-down  rods  and 
holding-down  plates,  in  precisely  the  same  way  as  the  steam 
cylinder.  The  engine  beam  had  been  formerly  made  of  wood,  but, 
at  the  time  of  the  removal  of  the  engine  by  the  defendants,  was  of 
cast  iron.  The  rest  of  the  engine  consisted  of  the  air-pump, 
condenser,  machinery  and  gear  of  the  engine. 

The  term  ''  steam-engine  "  or  ''  fire-engine  "  is  applicable  to  the 
whole  structure,  including  the  brick  supports  of  the  cylinder,  the 
lever  wall  and  the  spring  beams,  as  well  as  to  the  cylinders,  gear, 
and  machinery  of  the  engine.  In  this  sense,  the  spring  beams  were 
the  timber  parts  of  the  engine,  and  the  lever  wall  and  the  supports 
of  the  cylinders  the  brick  parts  of  the  engine,  and  the  residue  the 
metallic  parts  of  the  engine ;  but  the  brickwork  and  timber  were 
merely  supports  to  the  mechanical  parts  of  the  engine,  which  were 
made  of  metal  exclusively.  The  metallic  parts  of  the  said  steam- 
engine  were  made  of  cast  iron  and  wrought  iron,  with  some  small 
portion  of  brass,  and  the  cast-iron  parts  would  be  properly  described 
as  the  castings  of  the  engine,  and  those  made  of  wrought  iron  as 
the  iron-work  of  the  engine.  These  terms  are  correctly  applied  to 
all  articles  made  of  cast  iron  or  wrought  iron  respectively,  whether 
forming  parts  of  machinery  or  attached  to  buildings,  or  loose; 
and  castings  means  made  of  cast  iron,  and  ironwork  means 
wrought  iron. 
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By  taking  out  the  rods  which  a£5x  the  cylinders  and  the  beam 
carriages  to  the  holding-down  plates,  and  by  taking  oat  the  screws 
which  fix  the  beam  carriages  and  the  parallel  motion  to  the  spring 
beams,  the  whole  oi  the  mechanical  *part  of  the  engine  might  be 
disattached  without  injury  to  the  structure.  But  the  holding- 
down  plates,  being  let  into  the  brickwork,  could  not  be  removed 
without  injury  to  the  brickwork,  and  the  spring  beams  could  not  be 
removed  without  damage  to  the  external  walls  and  floors  of  the 
engine-house.  The  defendants  took  out  the  holding-down  plates, 
and  removed  the  two  cylinders,  the  beam  carriages,  and  the  beam 
of  the  engine,  and  all  the  gear,  machinery,  and  metallic  parts  of 
the  engine ;  they  also  took  away  the  spring  beams.  In  detaching 
the  cylinders  and  beam  carriages,  they  disturbed  and  injured  the 
brickwork  of  the  lever  wall,  and  pulled  down  a  portion  of  the 
external  wall  of  the  engine-house  in  removing  the  spring  beams, 
and  getting  out  the  blowing  cylinder  and  the  engine  beam. 

(The  arbitrator  then  went  on  to  describe  the  water  regulator,  the 
dry  regulator,  the  hot-air  apparatus,  the  hoops  and  bearers  of  the 
furnaces,  the  refineries,  the  cupola,  and  the  puddling  furnaces. 

(The  arbitrator  then  stated,  that  the  blast  furnaces,  refineries, 
cupola,  puddling  furnaces,  and  mill  furnaces  are  all  of  them 
erections  requisite  and  necessary  for  the  iron  trade,  and  the  making 
of  iron,  and  the  smelting  of  iron  ore,  and  the  manufacture  of 
iron,  and  iron-works  would  not  be  complete,  and  the  process  of 
manufacturing  iron  could  not  be  carried  on,  without  them. 

(He  then  described  the  forge  engine  and  mill  engine,  the 
foundation  of  the  forge  hammer  and  shears,  the  frames  of  the 
mill  wheels,  and  frames  and  bed  plates  of  the  rolls,  the  cast-iron 
columns  supporting  the  roof  of  the  mill,  and  the  gasometer. 

(The  arbitrator  then  stated,  that  all  of  these  buildings  had 
foundations  let  into  the  ground,  and  were  erected  as  conveniences  to 
the  defendants'  iron-works.) 

The  whole  of  the  above  buildings  were  removed  by  the  defendants, 
and  the  value  of  the  whole  is  112{.  Qs. 

There  has  also  been  a  breach  by  the  defendants  of  their  ^covenant 
to  keep  the  furnaces,  iron-works,  and  dwelling-houses  in  repair, 
beyond  what  may  have  been  occasioned  by  the  removal  of  the 
articles  above  enumerated,  and  the  defendants  have  not  been 
prevented  from  performing  their  covenant,  so  far  as  relates  to  the 
repairs  of  the  said  furnaces,  kon-works,  and  dwelling-houses,  by 
reason  of  the  matters  and  things  by  them  alleged  in  their  third  plea 
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to  the  said  breach.  But  the  plaintiffs,  daring  the  lease,  mined  and 
got  coals  under  certain  closes  of  land  belonging  to  the  plaintiffs, 
adjoining  to  the  close  of  land  on  which  the  said  furnaces  and  iron- 
works and  dwelling-houses  were  erected,  and  by  so  doing  injured 
certain  of  the  buildings  forming  part  of  the  said  iron-works,  and 
certain  of  the  houses  of  the  workmen ;  but  such  mining,  and  all 
injury  from  the  same,  had  ceased  long  before  the  expiration  of  the 
lease.  After  the  expiration  of  the  lease,  the  plaintiffs  again  com- 
menced getting  the  coal  lying  underneath  the  said  closes  of  land, 
and  in  so  doing  greatly  injured  the  said  furnaces,  iron-works,  and 
buildings,  after  the  expiration  of  the  lease.  But  the  plaintiffs  have 
sustained  damage  by  reason  of  the  breach  by  the  defendants  of  their 
covenant  to  keep  the  furnaces,  iron-works,  and  dwelling-houses  in 
repair,  beyond  what  has  been  occasioned  by  the  removal  of  the  said 
articles,  and  exclusive  of  all  injury  occasioned  to  the  said  buildings, 
or  any  of  them,  by  reason  of  mining  by  the  plaintiffs,  which 
amounts  to  the  sum  of  2802.  16«.  8d. 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether 
there  has  been  any  breach  by  the  defendants  of  their  covenant 
to  carry  on  and  effectually  work  the  said  furnaces  and 
iron-works. 

And  if  the  Court  shall  be  of  opinion  that  there  has  been  a  breach 
of  that  covenant,  then,  whether  the  plaintiffs  have  sustained  more 
than  nominal  damages  by  reason  thereof. 

And  if  the  Court  shall  be  of  opinion  that  the  plaintiffs  have 
sustained  more  than  nominal  damages,  then  their  ^damages  in 
respect  of  such  breach  are  to  be  considered  as  assessed  at  the 
sum  of  117/. 

Secondly,  whether  the  defendants  are  entitled  to  remove  all  or 
any,  and,  if  any,  which,  of  the  articles  above  enumerated  and 
described. 

The  Court  to  direct  a  verdict  to  be  entered  on  the  several  issues 
joined  in  the  cause. 


The  plaintiffs'  points  were  as  follows :  The  plaintiffs  mean  to 
contend,  that,  according  to  the  findings  of  the  special  case  eind  the 
true  construction  of  the  documents  therein  mentioned,  they  are 
entitled  to  have  a  verdict  entered  for  them  upon  all  the  issues, 
with  the  damages  respectively  applicable  to  each,  as  ascertained 
by  the  case. 

They  will  also  contend,  that  not  only  has  there  been  a  breach  by 
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the  defendants  of  their  covenant  to  carry  on  and  effectaally  work 
the  said  furnaces  and  iron-works,  but  that  the  damages  occasioned 
thereby  to  the  plaintiffs  are  substantial,  and  ought  to  be  assessed  at 
the  sum  of  1171. 

They  will  also  contend,  that  the  defendants  were  not  entitled  to 
remove  any  of  the  articles  enumerated  in  the  case;  that  the 
damages  thereby  occasioned  to  the  plaintiffs  are  substantial,  and 
ought  to  be  assessed  according  to  the  value  of  the  respective 
articles,  and  the  injuries  occasioned  by  the  wrongful  removal 
thereof  by  the  defendants. 

And  they  will  also  contend,  if  the  Court  should  be  of  opinion 
that  any  of  the  said  articles  were  not  wrongfully  removed  by  the 
defendants,  that  the  manner  of  the  removal  of  such  articles  and  of 
all  the  articles  by  the  defendants  occasioned  substantial  damage 
to  the  plaintiffs. 
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The  defendants*  points  were,  that  the  facts  stated  on  the  case 
show  that  they  are  entitled  to  a  verdict  on  the  second  and  third 
pleas  ;  for  that  the  case  finds  a  deficiency  of  coal,  being  necessary 
materials  within  the  meaning  ^of  plea  2,  and  that  the  ironstone 
was  not  of  sufiicient  quality  within  the  meaning  of  plea  3. 

And  the  defendants  will  contend,  that,  if  there  have  been  any 
breach  of  the  covenant  to  which  those  pleas  are  pleaded,  the 
damages  resulting  from  it  are  but  nominal,  since  the  only  damage 
the  plaintiffs  could  sustain  by  the  furnaces  ceasing  to  work  was  the 
loss  of  a  market  for  their  coal  or  the  loss  of  the  royalties  upon  the 
ironstone,  but  they  have  refused  to  supply  the  former,  and  have 
received  the  rent  stipulated  as  a  compensation  for  the  latter. 

And  the  defendants  will  contend,  that  all  the  articles  enumerated 
and  valued  are  removable  at  common  law,  as  between  landlord  and 
tenant ;  and  that  there  is  nothing  in  the  lease  to  control  the  appli- 
cation of  the  common  law,  as  above  stated,  to  them,  but  that,  on 
the  contrary,  the  lease  expressly  authorizes  their  removal.  And 
the  defendants  will  contend,  that,  having  a  right  to  remove  them, 
they  had  a  right  to  disturb  as  much  of  the  brickwork  as  was 
necessary  for  that  purpose,  and  that,  if  any  excess  was  committed, 
it  ought  to  have  been  new  assigned  in  answer  to  the  fifth  plea. 
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The  case  was  argued  in  Easter  Term  last,  by  Whateky  for  tbe 
plaintiffs,  and  by  Erie  for  the  defendants.  The  Court  took  time  to 
consider,  and  their  judgment  was  now  delivered  by 
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PoLLooK,  G.  B. : 

This  action  was  brought  for  the  breach  of  the  covenants  con- 
tained in  a  lease  of  ironstone  mines,  and  the  first  breach  was  for 
not  effectually  working  them.  The  pleas  to  that  breach  were,  first, 
that  the  furnaces  and  iron-works  were  effectually  worked  without 
intermission  or  loss  of  time.  The  second  was,  that  the  defendants 
were  prevented  by  necessary  repairs  and  unavoidable  accident  from 
working  the  mines.  The  third  was,  that  the  ironstone  got  and 
raised  was  not  su£Bcient  in  quantity  and  quality  *to  make  good 
common  pig-iron.  There  was  a  second  breach  in  not  raising  8,120 
blooms  of  ironstone,  or  paying  the  sum  of  4681.  per  annum,  and 
upon  that  breach  money  was  paid  into  Court  according  to  the  rate 
of  payment  claimed  and  for  the  time  for  which  it  was  claimed,  and 
that  money  has  been  taken  out  by  the  plaintiffs  in  satisfaction  of 
that  breach.  That  breach,  therefore,  is  gone.  The  third  breach 
was  in  not  repairing  and  leaving  in  repair.  The  pleas  to  that  were, 
first,  that  everything  was  left  in  repair,  other  than  and  except 
certain  matters  which  the  defendants  had  a  right  to  take  away. 
The  second  was,  that  what  was  done  was  done  in  execution  of  the 
lease :  that  was  traversed.  The  third  was,  that  the  plaintiffs 
hindered  the  defendants ;  and  the  fourth,  that  the  plaintiffs  under- 
mined the  ground :  to  those  pleas  that  was  a  replication  de  injuria. 
The  arbitrator  has  found  a  variety  of  facts  very  simply  upon  bis 
award ;  and  the  Court  is  called  upon  to  direct  in  what  manner  the 
issues  shall  be  entered,  and,  further,  to  say  upon  which  of  the 
various  items,  very  considerable  in  number,  the  plaintiffs  are  entitled 
to  recover  from  the  defendants. 

With  respect  to  the  manner  of  entering  the  issues,  it  appears  to 
us,  that,  upon  the  first  plea  to  the  first  breach,  indeed  upon  all  the 
issues  joined,  the  verdict  is  to  be  entered  for  the  plaintiffs. 

It  is  clearly  found  by  the  arbitrator,  that  the  furnaces  were  not 
effectually  worked — in  fact,  they  were  stopped  for  the  last  six 
months  before  the  lease  expired. 

With  respect  to  the  second  plea,  that  the  defendants  were  pre- 
vented by  necessary  repairs  and  unavoidable  accident,  and  by 
reason  of  the  want  of  necessary  materials,  from  working  the 
mines,  the  arbitrator  expressly  finds  that  there  is  no  foundation 
for  that  plea. 

With  respect  to  the  third,  that  the  supply  of  ironstone  was  not 
sufficient  in  quantity  or  quality,  there  is  no  doubt  that  it  was 
sufficient  in  quantity ;  and  the  question  turns  upon  this,  whether 
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the  qaality  oi  the  iron  was,  within  the  ^meaning  of  the  lease, 
sufficient  to  make  good  pig-iron.  Now,  apon  this  point  it  will  be 
necessary  to  refer  to  the  condition  of  one  of  the  clauses  in  the  lease : 
*'  And  shall  and  will  from  time  to  time,  and  at  all  times  during  the 
said  term  hereby  demised,  carry  on  and  effectually  work  the  said 
furnace  and  iron- works,  and  second  furnace,  as  the  case  may  be, 
without  intermission  or  loss  of  time,  save  only  for  such  time  and 
times  as  there  shall  be  an  absolute  necessity  for  stopping  or  dis- 
continuing the  said  furnace  and  iron-works,  for  repairs  or  altera- 
tions, or  from  any  other  unavoidable  accident  that  may  happen  to 
the  same,  or  the  want  of  supply  of  necessary  materials  for  carrying 
on  the  same ;  or  in  case  the  ironstone  to  be  got  or  raised  by  the 
said  J.  A.  Addenbrooke,  his  executors,  administrators,  or  assigns, 
from  and  out  of  the  lands  and  grounds  of  the  said  Edward  Foley 
and  Eliza  Maria  Foley,  his  wife,  and  Mary  Whitby,  as  hereinbefore 
mentioned,  shall  be  insufficient  in  quantity  to  supply  the  said 
furnaces  or  iron-works,  or  will  not  by  itself,  or  with  a  proper 
mixture  and  process  in  the  smelting  or  manufacturing  thereof, 
make  good  common  pig-iron."  That  is  the  clause  in  the  lease  upon 
which  the  verdict  turns  with  respect  to  the  third  issue;  and  it 
appears  to  us  that  it  was  not  necessary  that  the  proper  mixture  for 
the  purpose  of  smelting  or  manufacturing*  iron  should  be  found 
upon  the  premises  demised  to  the  defendants,  but  was  to  be  pro- 
cured by  them  as  some  of  the  articles  to  be  used  in  their  trade  as 
manufacturers  of  iron;  and,  in  accordance  with  that,  it  appears 
that  the  parties  had  so  dealt  with  the  covenant  themselves  for  a 
considerable  number  of  years,  while  the  lease  was  in  operation.  I 
am  now  stating  merely  in  what  manner  the  verdict  is  to  be  entered. 
I  will  come  to  the  damages  presently. 

To  the  third  breach,  for  not  repairing  and  leaving  in  repair,  the 
pleas  were,  first,  that  everything  was  left  in  repair,  other  than  the 
articles  that  were  allowed  to  be  *taken  away.  It  is  quite  clear 
upon  the  award  that  there  were  other  matters  as  to  which  the 
premises  were  not  left  in  proper  repair,  and  therefore  that  issue 
must  be  found  for  the  plaintiffs. 

With  respect  to  the  second,  that  what  was  done  was  done  in  the 
execution  of  the  lease ;  certainly  much  was  done  in  the  execution 
of  the  lease,  but  something  was  done  which  was  not  in  execution 
of  the  lease. 

With  respect  to  the  third,  that  the  plaintiffs  hindered  the  defen- 
dants, or  that  the  plaintiffs  undermined,  we  think  those  pleas  are 
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not  sufficient,  and  that  the  issues  upon  those  pleas  must  be  entered 
ior  the  plaintiffs. 

Then  I  come  to  the  question  of  damages.  Now,  with  respect  to 
the  first  breach,  that  the  furnaces  were  not  worked,  the  arbitrator 
has  found  contingent  damages,  amounting  to  1171. ;  but  it  appears 
to  us,  that,  although  the  verdict  upon  that  issue  must  be  for  the 
plaintiffs,  the  damages  will  be  merely  nominal,  for  that  the  plaintiffs 
are  restrained  by  the  clause  in  the  lease  from  recovering  upon  the 
first  breach  any  damages  which  they  seek  to  obtain  upon  the 
second  breach,  and  which  damages  have  been  paid  into  Court  upon 
that  breach,  and  taken  out  by  the  plaintiffs  in  satisfaction.  The 
clause  is  this — ''  There  is  to  be  paid  and  payable  the  sum  of  Qs.  for 
every  bloom  of  ironstone,  and  so  in  proportion  for  any  greater  or 
less  quantity  than  a  bloom,  which  the  said  J.  A.  Addenbrooke  shall 
from  time  to  time  raise,  or  get  out  of  the  said  lands  or  mines."  So 
that  if  more  blooms  are  procured,  they  are  to  be  paid  for.  ''  And, 
also,  that  the  said  J.  A.  Addenbrooke,  his  executors,  administrators, 
or  assigns,  shall  and  will  quarterly,  and  each  and  every  quarter  of 
a  year  during  the  continuance  of  this  demise,  raise  and  get  from 
and  out  of  the  said  mines  hereby  demised,  or  intended  so  to  be,  if 
there  to  be  found,  not  less  than  780  blooms  of  ironstone,  and  as 
much  more  quarterly  and  annually  as  the  said  furnaces  and  works 
shall  or  may  use  or  consume ;  or  otherwise  shall  *and  will  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  Edward  Foley  and  Eliza 
Maria  Foley  his  wife,  and  Mary  Whitby,  and  their  heirs  and  assigns, 
the  sum  of  4682.  by  way  of  rent."  So  that  the  rent  of  468/.  is 
the  alternative,  not  only  to  getting  a  quantity  which  would  amount 
to  that  rent,  but  it  is  the  alternative  to  getting  that  or  any  greater 
amount.  It  appears  to  us,  therefore,  to  be  very  clear  that  the  verdict 
upon  that  first  breach  is  to  be  entered  for  nominal  damages  only. 

With  respect  to  the  third  breach,  it  appears  to  us  that  it  is 
hardly  necessary  to  do  more  than  advert  to  the  terms  of  the 
covenant  upon  which  this  arises.  There  is  a  covenant  to  repair, 
excepting  the  iron-work  castings,  railways,  gins,  whimseys, 
machines,  and  moveable  implements,  and  materials  used  in  or 
about  the  said  furnaces,  fire-engines,  iron-works,  stone-pits,  and 
premises.  And  there  is  a  power  on  the  part  of  the  lessors,  or  those 
who  represent  them,  or  notice  given  at  a  certain  period  before  the 
expiration  of  the  lease,  to  purchase  those  articles.  It  appears  that 
they  declined  purchasing  them,  in  consequence  of  which  the  defen- 
dants stopped  the  works,  and  removed  a  very  large  number  of  the 
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articles ;  and  the  question  is,  what  damages  they  are  to  pay  in 
respect  of  the  articles,  some  of  which  they  had  a  clear  right  to 
remove,  others  which  they  had  no  right  to  remove.  If  the  parties 
find  any  difficulty  in  applying  the  rule  that  will  be  laid  down  by 
the  Court,  or  if  the  arbitrator  finds  any  difficulty  in  applying  the 
rule,  the  Court  will  give  such  assistance  as  may  be  necessary  to 
enable  him  to  come  to  a  satisfactory  settlement.  The  rule  which 
the  Court  thinks  the  correct  one  to  act  upon  is  this,  that  whatever 
was  in  the  nature  of  a  machine  or  part  of  a  machine,  as  iron-work 
or  iron  castings,  or  railways,  gins,  or  moveable  implements  or 
materials,  the  defendants  had  a  right  to  remove;  that  whatever 
was  in  the  nature  of  building  or  support  of  buildings,  although 
made  of  iron,  the  defendants  had  not  a  *right  to  remove;  that, 
with  respect  to  damage  to  the  brickwork,  which  constitutes  a  con- 
siderable portion  of  the  claim  made  by  the  plaintiff,  the  defendants 
were  not  bound  to  restore  the  brickwork  in  a  perfect  state,  as  if  the 
article  that  it  was  intended  to  protect,  or  support,  or  cover  were 
there :  it  was  sufficient  for  the  defendants  to  exercise  their  right  to 
remove  what  the  lease  gave  them  authority  to  remove,  and,  in 
doing  so,  to  remove  the  brickwork,  and  to  leave  it  in  such  a  state 
as  would  be  most  useful  and  beneficial  to  the  lessors,  or  to  those  who 
might  next  take  the  premises.  Now,  subject  to  that  rule,  perhaps 
it  may  be  necessary  just  shortly  to  mention  the  items,  and  dispose 
of  them  according  to  that  rule. 

The  first  item  is  that  of  boilers,  180/. ;  clearly  the  plaintiffs  have 
no  right  to  retain  them,  or  to  seek  for  damages  for  removing  them. 
So  with  respect  to  the  value  of  the  boiler- grates,  60/.,  and  the  value 
of  the  castings  and  iron-work  of  the  engine  and  regulator,  970Z.,  and 
of  the  spring-beams,  14{. 

The  next  item  is,  the  damage  sustained  by  the  plaintiffs  by  reason 
of  the  removal  of  the  articles,  if  the  Court  should  be  of  opinion 
that  the  defendants  had  no  right  to  remove  them  in  the  manner 
described.  If  that  damage  means  damage  to  brickwork  connected 
with  the  boiler,  the  boiler-grates,  and  the  iron-work,  and  castings  of 
the  engine  and  regulator,  we  think  the  plaintiffs  have  no  right  to 
recover  that  sum ;  but  from  the  language  used  by  the  arbitrator,  it 
may  be  that  some  part  of  it  is  recoverable,  because,  although,  upon 
the  facts  stated,  we  think  the  defendants  had  a  right  to  remove 
them,  the  statement  is  coupled  further  with  this,  that  they  had  no 
right  to  remove  them  in  the  manner  described.  Now,  the  manner 
is  not  described  with  sufficient  accuracy  to  enable  us  to  come  to 
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a  distinct  conclusion,  whether  the  plaintiffs  are  entitled  to  any 
damages  or  not.  The  only  rule  we  can  lay  down  is,  that  these 
lessees  had  a  right  to  remove  them,  doing  ^as  little  damage  as 
possible,  and  leaving  the  premises  in  a  state  fit  to  be  used  for  a 
similar  purpose  by  another  tenant. 

The  value  of  the  brickwork  of  the  hot-air  apparatus  is  472.  That 
is  subject  to  just  the  same  remark.  It  does  not  appear  with  suffi- 
cient distinctness  before  us  what  was  the  state  of  the  l)rickwork,  or 
how  it  was  left,  so  as  to  be  the  subject  of  complaint.  If  the  brick- 
work was  merely  disturbed  for  the  purpose  of  taking  the  hot-air 
apparatus,  which  the  defendants  had  a  right  to  take,  and,  being  so 
disturbed,  it  was  left  in  a  condition  fit  and  convenient  for  the 
restoration  of  another  hot-air  apparatus  by  another  tenant,  then 
we  think  no  damages  ought  to  be  recovered.  The  next  item  is  the 
value  of  the  piping,  821Z. ;  we  think  the  defendants  entitled  to  remove 
them.  The  next  is  the  damage  done  to  the  furnaces  by  removal  of 
the  hoops,  bearers,  and  brickstaffs,  inclusive  of  the  value  of  the 
same,  58Z.  18«.  lOd. ;  we  think  the  plaintiffs  were  clearly  entitled 
to  recover  that  amount,  those  articles  not  being  iron-work  in  the 
nature  of  machine  or  implements,  but  being  iron-work  substituted 
for  additional  brickwork,  with  a  view  to  give  additional  and,  pro- 
bably, necessary  strength  to  the  furnace,  which  the  defendants  had 
no  right  to  remove  or  to  deteriorate. 

The  next  four  items  are  the  value  of  the  cupola,  the  value  of  the 
blast-pipes  which  worked  it,  the  value  of  two  refineries,  and  of 
the  blast-pipes  which  worked  them,  being  91.,  41.  16«.,  69/.,  and 
91.  lis.  9d. ;  we  think  the  defendants  had  a  right  to  remove  them. 
Then  eleven  puddling-fumaces,  8852. ;  four  mill-fumaces,  1402. 
Those  appear  to  have  been  precisely  of  the  same  nature  with  the 
fire-engines  and  the  other  matters  of  iron  used  in  the  course  of  the 
work,  which  the  defendants  had  a  right  to  remove.  Then  the  next 
is  the  value  of  the  boilers  of  the  forge-engine,  the  value  of  the 
grates  of  the  boilers,  the  value  of  the  castings  and  iron-work  of 
the  *forge-engine,  the  value  of  the  boilers  of  the  mill-engine,  the 
value  of  the  grates  of  the  boilers,  and  the  value  of  the  castings  and 
iron- work  of  the  mill-engine.  As  to  the  boilers  of  the  forge-engine 
and  the  boilers  of  the  mill-engine,  those,  I  observe,  were  already 
struck  out  before  this  paper  was  handed  up  to  the  Court.  As  to 
those  six  items,  the  sums  of  which  are,  llOZ.,  402.,  2902.,  602.,  802., 
and  1512.,  we  are  of  opinion  that  all  those  the  defendants  were 
entitled  to  remove  under  the  clauses  in  the  lease. 
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Then  there  is  the  damage  sustained  by  the  plaintiffs  by  the 
removal  of  the  said  engines,  1842.  4«.,  which  is  open  to  the  same 
remark  as  that  which  I  have  already  made  with  respect  to  one  or 
two  other  items, — that,  if  the  damage  was  really  the  removing  the 
brickwork  and  taking  the  iron  away,  leaving  the  brickwork  in  the 
most  convenient  condition  for  the  restoration  of  similar  works  for 
the  ase  of  another  tenant,  then  we  think  no  damage  ought  to  be 
given ;  if  there  was  anything  beyond  that,  the  parties  must  either 
settle  it  among  themselves,  or,  with  the  assistance  of  the  arbitrator, 
ascertain  what  that  damage  was.  Then  there  is  the  value  of  oak 
taken  from  the  forge-hammer  foundation,  71.  4«. ;  that  we  think  the 
plaintiffs  entitled  to  recover. 

Then  the  damage  sustained  by  the  plaintiffs  by  the  removal 
of  the  plates  from  the  shears  foundation,  including  the  value 
of  the  plates  and  pins,  85/.  4«.  2d.;  we  regret  to  find  the  value 
of  the  plates  mixed  up  with  the  damage  sustained  by  the  removal 
of  them,  for  the  plates  themselves,  it  appears  to  us,  the  defen- 
dants had  a  right  to  remove,  and  the  arbitrator  must  separate 
that  finding  into  two  parts.  The  plaintiff  will  be  entitled  to 
recover  damages,  if  any,  in  respect  of  the  improper  removal,  but 
the  plates  themselves  we  think  the  defendants  had  a  right  to 
remove. 

Then,  with  respect  to  the  holding-down  pins,  and  the  bed  plates, 
two  items  of  862.  5s.  and  642.  la.  8d.,  we  are  of  opinion  that  the 
defendants  were  entitled  to  remove  them,  and  that  the  plaintiffs  are 
not  entitled  to  any  damages  on  *that  head.  Then  there  is  damage 
done  to  the  brick-work,  14/. ;  that  is  subject  to  the  same  remark  as 
that  which  I  have  already  made.  Then  there  is  the  value  of  the 
cast-iron  columns,  14/.  8s.  Those  were  columns  used  for  the  sup- 
port of  the  building.  With  respect  to  those,  we  are  of  opinion  that 
the  columns  used  for  the  support  of  the  building  are  not  within  the 
exception  in  the  lease,  and  that  the  plaintiffs  are  entitled  to  recover 
damages  for  the  removal  of  them.  The  value  of  the  gasometer  and 
apparatus,  110/.,  we  think  the  plaintiffs  are  not  entitled  to.  The 
brick  pillars,  and  damage  done  to  the  tunk^  5/.,  is  subject  again  to 
the  same  remark.  If  any  unnecessary  and  wanton  damage  has 
been  done,  and  the  premises  have  been  left  in  such  a  state  as  not 
to  be  conveniently  applicable  to  the  same  purpose,  to  that  extent 
the  plaintiffs  would  be  entitled  to  recover  damages.  The  value  of 
the  buildings  removed,  112/.  Ss.,  we  think  the  plaintiffs  are  entitled 
to  recover. 


Foley 
Addkn- 

BBOOKB. 


[  MQQ  ] 
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Foley 

V. 

Aduen- 

BROOKB. 


On  the  general  breach  of  repairs,  2801.  16».  8d.,  of  course  the 
plaintiffs  are  entitled  to  recover. 

The  last  item  is  117J.,  which,  for  the  reasons  already  given,  we 
think  the  plaintiffs  should  not  recover ;  but  that  the  damages  upon 
the  first  breach  must  be  limited  to  nominal  damages. 

We  think  that,  with  this  expression  of  our  opinion,  the  parties 
will  be  able  to  arrange  themselves,  or  with  the  assistance  of  the 
arbitrator,  the  precise  amounts  of  damage.  The  materials  before 
the  Court  are  not  sufficient  to  enable  us  to  come  to  a  precise 
amount.  All  we  can  do  is  to  point  out  how  the  issues  are  to  be 
entered,  and  to  lay  down  such  rules  as  will  probably  enable  the 
parties  to  say  precisely  what  are  the  amounts  for  which  the  verdict 
ought  to  be  entered. 

Jvdgment  accardingly. 


1844. 
June  7. 

[200] 


CLAYTON   V.   LORD   NUGENT  and  Others  (1). 

(13  Meeson  &  Welsby,  200—208  ;  13  L.  J.  Ex.  363.) 

A  testator  wrote  his  will  in  various  pages  of  a  book  at  different  times, 
part  of  it  being  executed  and  attested  in  1820,  and  the  remainder  in  1827. 
No  devisees  were  mentioned  by  oame,  but  the  testator's  real  estates  were 

devised  **  first  to  K.,  then  to ,  then  to  L.,  then  to  M.,"  &c.     On  a  slip 

of  paper  pasted  into  the  book,  and  forming  part  of  the  will  at  the  time  of 
the  attestation  in  1820,  the  testator  stated,  that  **  the  key  and  index  to  the 
letter,  initials,"  &c.  was  in  a  writing-case  in  the  drawer  of  his  writing- 
desk  on  a  card.  The  testator  died  on  the  11th  of  December,  1828,  and  on 
that  day  a  card,  in  his  handwriting,  and  signed  by  him,  was  found  in  the 
above  writing-desk,  dated  January  30th,  1828,  as  follows — <'K.  signifies 
Eleanor  Mary  East;  L.  signifies  Gilbert  East  Clayton ;  M.  signifies  second 
son  of  William  Robert  Clayton ;  N.  signifies  eldest  son  of  Richard 
Rice  Clayton,"  &c.  Two  years  before  the  testator's  death,  a  card  with 
writing  on  it  had  been  seen  by  a  person  lying  before  the  testator,  together 
with  the  book  containing  the  will,  which  appeared  to  be  similar  to  the  caitl 
and  writing  thereon  found  after  his  death :  Held,  that  the  card  found  after 
the  testator's  death  was  not  admissible  in  evidence,  as  a  declaration  of  the 
testator,  to  show  who  were  the  persons  meant  to  be  designated  in  his  will 
by  the  letters  K.,  L.,  M.,  &c. 

By  a  decree  of  the  High  Court  of  Chancery,  it  was  ordered,  that 
certain  parties  to  a  suit  then  depending  should  proceed  to  a  trial  at 
law  in  the  Court  of  Exchequer,  on  the  issue  whether  Sir  Gilbert 
East,  Bart.,  devised  his  freehold  hereditaments  in  the  county  of 
Suffolk  to  the  plaintiff,  H.  H.  O'Donel  Clayton. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  sittings  after 
Trinity  Term,  1842,  the  jury  found,  that  a  certain  card  hereinafter 


(1)  Cited  In  the  Goods  o/de  Bosaz  (1877)  2  P.  D.  69,  46  L.  J.  P.  6.— A.  C. 
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mentioned  did  not  exist  before  the  execaiion  of  the  will  of  the  said 
Sir  6.  East;  and  a  verdict  was  accordingly  entered  for  the 
defendants,  subject  to  the  opinion  of  this  Court  upon  the  following 
case: 

Sir  6.  East,  Bart.,  being  seised  in  fee-simple  of  certain  heredita- 
ments in  the  county  of  Suffolk,  made  his  will  in  writing,  duly 
executed  and  attested,  in  a  certain  book.  The  will  was  written  at 
different  times  by  Sir  6.  East,  with  his  own  hand,  in  a  book 
covered  with  parchment,  about  six  inches  and  a  half  long,  and  four 
inches  wide,  and  marked  a  on  the  back.  On  the  back  of  page  1  of 
the  will,  on  a  slip  of  paper  pasted  to  the  leaf,  but  forming  part  of 
the  will  at  the  time  of  the  attestation  in  1820,  were  the  words, 
''  The  key  and  index  to  the  letter,  initials,  &c.,  is  in  my  brown 
leather  stamped  writing-case,  in  the  drawer  of  my  wooden  writing- 
desk,  on  a  card. — Signed  by  G.  East." 

The  will,  which  commenced  at  the  first  page  of  the  book,  was  as 
follows : 

"1. 

"  January  10th,  Anno  Domini,  1819.  In  the  name  of  *6od, 
amen.  I  Gilbert  East,  being  now  aand  viente  et  coiyore  aanoy  do 
declare  this  to  be  my  will  and  solemn  resolution,  as  to  all  the 
property  of  whatever  sort  I  may  be  possessed  of,  and  that  any  other 
will,  instrument,  or  deed,  except  this,  purporting  to  be  mine,  shall 
be  held  spurious,  void,  and  of  none  effect,  &c. 

"  ^  See  the  line  of  succession  to  No.  1,  page  7,  at  page  54, 
corresponding  with  the  card. 

"G.  East." 

The  second  page  of  the  will  was  as  follows : 

"2. 

"  After  E.  ,  and  therein  set  down,  that  then  I  order 

and  bequeath  the  property  aforesaid,  set  down  and  particularized 
in  No.  1,  to  go  to  M.  ,  if  not  to  L.  ,  and  afterwards 

to  his  eldest  lawfully  begotten  son,  &c.,  on  the  condition  of  their 
fully  and  unequivocally  conforming  to  the  conditions  therein  set 
down,  but  not  otherwise,  &c. 

"  See  page  54  and  card." 

Other  pages  of  the  book  contained  devises  and  bequests  to 
parties  designated  by  Boman  and  Greek  capitals.  Page  54  was  as 
follows : 

**  Authentic  and  valid  succession  of  property  in  this  my  will,  set 

B.B. — VOL.  LXVII.  86 


Clayton 

V, 

Lord 

NnOBNT. 
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Clayton 

V. 

Lord 
NnoKKT. 


down  at  No, 
the  card. 


[202] 


1  and  page  7  of  this  book.     Marked  *  corresponds  with 


First  to  K. 
Then  to 
Then  to  L. 
Then  to  M. 
Then  to  N. 
Then  to  0. 
Then  to  P. 
Then  to  Q. 
Then  to  V. 


8  I 

as 


"  Witness  my  hand, 

"  Gn-BBRT  East." 

In  other  pages  of  the  will,  other  property  was  beqaeathed  in  a 
similar  manner.  The  will  was  finally  executed  on  the  29th  of 
June,  1827. 

The  said  Sir  Gilbert  East  died  on  the  11th  of  December,  1828, 
without  having  altered  or  revoked  his  said  will. 

On  the  day  of  the  testator's  death,  there  was  found,  in  a  room  in 
his  house  in  which  he  died,  in  a  brown  leather  strapped  writing- 
case,  which  was  in  the  drawer  of  a  writing-desk  belonging  to  the 
said  Sir  G.  East,  a  card,  in  the  testator's  handwriting,  on  one  side 
of  which  was  written  as  follows : 

"  E.  signifies  Eleanor  Mary  East. 
L.  signifies  Gilbert  East  Clayton. 
M.  signifies  second  son  of  William  Robert  Clayton. 
N.  signifies  eldest  son  of  Bichard  Bice  Clayton. 
0.  signifies  eldest  son  of  Augustus  Philip  Clayton. 
P.  signifies  eldest  son  of  William  Tonge. 
Q.  signifies  William  Capel  Clayton. 
B.  signifies  Samuel  Twyford. 
S.  signifies  Samuel  Girdlestone. 
T.  signifies 

Y.  signifies  Gilbert  East  Joliffe. 
W.  signifies  eldest  son  of  John  Lloyd  Clayton. 
X.  signifies 
Y.  signifies 

"  Signed  by  me  Gilbert  East,  January  80th,  1828." 

The  "second  son  of  Sir  William  Robert  Clayton,"  Bart., 
designated  by  the  letter  M.,  is  Henry  Hugh  O'Donel  Clayton,  the 
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present  plaintiff,  born  in  April,  1828.  Two  years  before  the  death 
of  the  testator,  a  card,  with  writing  on  it,  was  seen  by  one  Richard 
Eeeley,  lying,  together  with  the  book  containing  the  will,  before 
the  testator.  The  card  and  writing  last  mentioned  appeared  to  the 
said  Bichard  Keeley  to  be  similar  to,  if  not  the  same  with,  the  card 
and  writing  thereon  above  mentioned  to  have  been  found  after  the 
testator's  death. 

The  question  for  the  opinion  of  the  Court  was,  whether  *or  not, 
upon  the  above  facts,  under  the  above  will  and  codicil,  the  said 
Sir  Gilbert  East  devised  his  freehold  estates  in  the  county  of 
Suffolk,  or  any  interest  therein,  to  the  said  Henry  Hugh  O'Donel 
Clayton. 

The  point  stated  for  argument  by  the  plaintiff  was,  that  the  said 
card,  though  made  after  the  execution  of  the  will,  furnished  evidence 
of  the  intention  and  meaning  of  the  testator ;  and  that  Sir  Gilbert 
East  devised  to  the  plaintiff  his  freehold  estates  in  the  county  of 
Suffolk,  or  some  interest  therein. 

The  defendants'  point  was,  that  the  card  was  not,  under  the 
circumstances,  admissible  in  evidence  for  the  purpose  suggested, 
and  that  Sir  Gilbert  East  did  not  devise  to  the  plaintiff  his 
freehold  estates  in  the  county  of  Suffolk,  or  any  interest  therein. 


Loud 
Nugent. 


MalinSt  for  the  plaintiff: 

The  card  referred  to  in  the  will,  although  it  is  not  shown  to  have 
been  in  existence  at  the  date  of  the  will,  is  admissible  in  evidence 
as  a  declaration  by  the  testator  of  his  intention  in  making  the 
will,  as  to  the  parties  who  were  to  be  the  objects  of  his  bounty. 
This  is  a  case  of  latent  ambiguity,  in  which  evidence  of  the 
testator's  declaration  of  his  intention  is  admissible  to  explain  it. 
It  is  impossible,  without  reference  to  the  card,  to  ascertain  who 
are  the  persons  designated  by  letters  in  the  will.  It  is  substantially 
the  same  case  as  that  of  a  person  who  makes  his  will  in  cipher,  in 
which  case  evidence  of  his  intentions,  as  expressed  in  his  parol 
declarations,  may  be  received:  per  Lord  Abingbr,  C.  B.,  in  Doe  d. 
Hiscocks  V.  Hiscocks  (i).  It  is  not  the  case  of  a  mere  blank,  which 
would  be  a  patent  ambiguity,  and  could  not  be  supplied  by  parol 
evidence.  In  Doe  d.  AUen  v.  Allen  (2),  where  there  was  a  devise 
to  John  Allen,  there  being  *two  persons  of  that  name,  both  of 
whom   answered   in  other   respects  the   description   in  the  will. 


(1)  52  R  R.  748  (5  M.  &  W.  368). 


(2)  54  R.  R.  G03  (12  Ad.  &  El.  451 ; 
4  P.  &  D.  220). 

86—2 
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Clayton     evidence  of  the  declaratious  of  the  testator,  made  after  the  execu- 
LoBD        tion  of  the  will,  was  admitted  to  show  which  of  the  two  he  intended 
NuoKNT.     as  the  object  of  his  bounty.     *     *     * 

(BoLFE,  B. :  That  was  clearly  a  case  of  latent  ambiguity. 

Aldersom,  B.  :  Where  a  will  is  certain  on  the  face  of  it ;  bat  yon 
introduce  some  uncertainty  by  parol  evidence  of  the  state  of  the 
testator's  family,  or  other  circumstances,  you  may  remove  that 
uncertainty  in  the  same  manner ;  but  here  the  ambiguity  is  on  the 
face  of  the  will  itself,  and  you  are  making  a  will  by  parol  evidence, 
and  not  merely  explaining  it.) 

Abbott  V.  Massie  (i)  is  a  case  much  resembling  the  present.  There 
a  bequest  was  made  to  ''  Mrs.  6.,*'  and  parol  evidence  was  allowed 
to  show  that  a  Mrs.  Gregg  was  meant  by  that  designation. 

(BoLFK,  B. :  The  Lord  Chancellor  does  not  say  in  that  case 
what  evidence  was  to  be  received.  Probably  the  testator  was  in 
the  habit  of  calling  Mrs.  Gregg  **  Mrs.  G.") 

[  *20o  ]       In  Price  v.  Page  {2)^  the  *bequest  was  to  " Price,  the  son 

of ,"  and  evidence  was  admitted  to  show  who  was  the  person 

the  testator  intended  to  take  under  that  bequest. 

(He  then  argued  at  considerable  length,  to  show  that,  from 
various  circumstances  appearing  in  the  will,  and  proved  in  evidence 
at  the  trial,  the  testator  had  finally  made  up  his  mind  as  to  the 
persons  designated  by  the  letters  at  the  time  of  the  execution  of  the 
will ;  and  that  although  the  card,  which  was  executed  subsequently, 
could  not  form  part  of  the  will,  it  was  admissible  as  a  declaration 
by  the  testator  who  were  the  persons  he  meant  by  the  letters  or 
marks  used  in  his  will.) 

Secondly,  it  is  submitted,  that  the  card  in  question  may  be 
considered  as  evidence  of  the  contents  of  the  former  one,  which  is 
shown  to  have  been  in  existence  at  the  time  of  making  the  will. 

(Bolfe,  B.  :  There  is  no  evidence  whatever  that  the  present  key 
is  a  copy  of  that  which  is  not  forthcoming ;  and  if  it  were,  it  would 
be  very  questionable  whether  it  would  be  admissible  to  explain 
the  will.) 

(1)  3  E.  E.  79  (3  Ves.  148).  (2)  4  Ve«.  680. 
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Aldbrson,  B.  : 

It  seems  to  me  that  the  defendants  are  clearly  entitled  to  our 
judgment.  I  quite  concur  in  the  observations  of  Mr.  Wigram,  in 
his  book  on  the  admissibility  of  evidence  in  the  interpretation  of 
wills,  where  he  says  (i) — "  If  the  statute  only  required  that  a 
nuncupative  will  should  not  be  set  up  in  opposition  to  a  written 
will,  the  same  might  be  8u£Bcient ;  but  if  the  first  exposition  of  the 
statute  be,  that  the  writing  which  it  requires  shall  itself  express 
the  intention  of  the  testator,  it  is  difficult  to  understand  how  the 
statute  can  be  satisfied  by  a  writing  merely,  if  the  description  it 
contains  have  nothing  in  common  with  that  of  the  person  intended 
to  take  under  it,  or  not  enough  to  determine  his  identity.  To 
define  that  which  is  indefinite,  is  to  make  a  material  addition  to 
the  will."  *Now,  if  a  devise  to  M.  be  not  indefinite — if  it  be  not 
an  ambiguity,  I  know  not  what  an  ambiguity  is.  This,  therefore, 
is  a  case  of  a  patent  ambiguity,  in  which,  according  to  all  the 
authorities  on  this  subject,  parol  evidence  to  explain  the  meaning 
of  the  will  cannot  legally  be  admitted.  Where,  on  the  other  hand, 
the  words  of  the  will  in  themselves  are  plain  and  unambiguous, 
but  they  become  ambiguous  by  the  circumstance  that  there  are 
two  persons  to  each  of  whom  the  description  applies,  then  parol 
evidence  may  be  admitted  also  to  remove  the  ambiguity  so  created ; 
and  that  rule  is  a  reasonable  one.  Now,  in  the  present  case,  the 
testator  has  left  his  property  to  some  persons  whom  he  designates 
by  the  letters  M.,  0., E.,  and  others;  but  what  persons  he  meant, 
at  the  time  of  making  his  will,  to  designate  by  those  letters,  it  is 
impossible  to  guess.  The  case  of  a  will  written  in  cipher  is  quite 
different ;  because  words  on  paper  are  but  the  means  by  which  a 
person  expresses  his  meaning,  and  short-hand  is,  in  this  respect, 
like  long-hand,  and  equally  admits  of  interpretation.  But,  on  the 
face  of  the  will  before  us,  what  is  there  to  show  what  these  letters 
M.,  E.,  L.,  and  the  rest  of  them,  denote  ?  If,  indeed,  the  card  by 
which  it  is  attempted  to  construe  the  will  had  been  made  a  part  of 
it,  it  would  have  been  just  the  same  as  if  the  testator  had  said  in 
the  body  of  the  will,  "by  M.,  0.,  and  the  other  letters,  I  mean 
such  and  such  persons,"  and  had  so  made  certain  bequests  to 
those  persons.  But  here  the  testator  makes  a  will  which  on  the 
face  of  it  is  altogether  unintelligible;  and  we  cannot  apply  the  key, 
which  was  not  shown  to  be  in  existence  until  long  afterwards,  to 
show  what  he  meant  at  the  time  of  the  execution  of  his  will,  for 

(1)  P.  96. 


Clayton 
Lord 

NUG£NT. 
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that  would  be  allowing  the  key  to  make  the  will.  That  key  is  not 
admissible  for  any  parpose,  for  it  certainly  is  not  evidence  to  show 
the  contents  of  the  old  card,  even  admitting  a  previous  card  of  the 
same  nature  to  have  existed,  which  is  by  no  means  clear. 

GuRNBT,  B.,  concurred. 


[  '208  ] 


BoLFB, B. : 

The  question  which  we  have  to  determine  is,  whether  Sir  Gilbert 
East  has  by  his  will  devised  certain  estates  to  Mr.  Clayton,  the 
plaintiff  in  this  suit.    On  the  face  of  his  will  he  has  devised  them 
to  M. ;  but  he  says,  that  the  key,  which  he  describes  as  being 
written  on  a  card,  which  is  in  his  writing-case,  will  explain   his 
meaning.    Now,  it  is  admitted  that  the  key  there  referred  to  is  not 
now  in  existence ;  but  another  card  is  produced,  which  is  not  even 
shown  to  be  a  copy  of  the  previous  card,  and  which  clearly  cannot 
be  evidence  for  any  purpose.    If  the  former  key  had  still  existed, 
there  might  be  a  question  whether  it  was  not  incorporated  with  the 
will;  and,  if  it  were,  whether  this  was  not  a  case  of  latent  ambiguity, 
which  might  be  cleared  up  by  parol  evidence.     The  cases  of  Abbott  v. 
Masiie  and  Price  v.  Page  are  not,  as  it  seems  to  me,  at  all  irrecon- 
cileable  with  the  principles  of  law  applicable  to  this  case.    Speaking 
philosophically,  you  must  always  look  beyond  the  instrument  itself, 
to  some  extent,  in  order  to  ascertain  who  is  meant ;  for  instance, 
you  must  look  to  names  and  places.     There  may,  indeed,  be  no 
difficulty  in  ascertaining  who  is  meant,  when  a  person  who  has 
five  or  six  names,  and  some  of  them  unusual  ones,  is  described  in 
full ;  while,  on  the  other  hand,  a  devise  simply  to  John  Smith 
would  necessarily  create  some  uncertainty.      Mr,  Moling  urges, 
that,  in  Abbott  v.  Magsiey  evidence  was  allowed  to  be  given  to  show 
who  "  Mrs.  G.'*  was.    No  doubt  it  was  :  the  testator  meant  some- 
body whom  he  was  in  the  habit  of  calling  Mrs.  G. ;  and  the  present 
case  would  resemble  that,  if  there  had  been  evidence  that  Sir 
Gilbert  East  was  accustomed  to  call  his  nephew  by  the  name  of  M. 
The  case,  however,  is  not  put  upon  that  ground.     The  same  obser- 
vation applies  to  Price  v.  Page.    Intimate  friends  are  in  the  habit 
of  calling  each  other  by  their  ^surnames  only:  evidence  of  that 
kind,  therefore,  may  be  given  to  prove  who  is  meant  by  a  person 
so  designated.    But  the  case  of  a  blank  or  cipher  unexplained  is 
very  different ;  for  there  the  ambiguity  appears  on  the  face  of  the 
will  itself,  and  to  suffer  it  to  be  explained  by  evidence  of  other 
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statements  of  the  testator,  would  be  to  repeal  the  Statute  of  Frauds. 
The  plaintiff,  therefore,  has  failed  to  establish  that  he  was  the 
devisee  of  the  estates  in  question,  and  our  judgment  must  be  for 
the  defendants. 

Judgment  for  the  defendants. 


HENRY  OXLEY  and  Anothee  v.  JAMES. 

(13  Meeaon  &  Wekby,  209--215 ;  S.  C.  13  L.  J.  Ex.  358.) 

In  1769,  A.,  being  tenant  for  life  of  certain  premises,  demised  them  for 
forty-six  years,  to  commence  on  the  expiration  of  a  former  term  expiring 
in  1785.  In  1775  A.  died.  In  1795,  the  term  granted  by  A.  vested  by 
assignment  in  B.,  who  in  that  year  demised  the  premises  to  C.  for  the  term 
of  thirty- four  years  and  three-quarters.  In  1812,  C.  denused  them  to  D. 
for  eighteen  years  and  a  quarter  wanting  ten  days :  Held,  in  an  action  by 
the  personal  representatives  of  G.  against  D.,  for  a  breach  of  covenant  in 
not  repairing  the  premises,  that  the  plaintiff  was  properly  described  in  the 
declaration  as  being  possessed  of  the  residue  of  the  term  of  thirty-four 
years  and  three-quarters,  and  of  the  reversion  expectant  on  the  determina- 
tion of  the  demise  to  the  defendant ;  for  that,  although,  after  the  death  of 
A.,  £.  became  only  tenant  from  year  to  year  to  the  remainder-man,  yet,  as 
he  actually  continued  in  possession  during  the  remainder  of  the  term 
granted  to  him,  his  interest,  and  that  of  his  under-lessees,  might  be 
described  in  pleading  either  as  an  estate  from  year  to  year,  or  as  an  estate 

for  the  term  of  years. 

1 

GoYBNANT.  The  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  indenture  of  demise  thereinafter  set  forth, 
John  Oxley,  J.  Ferrand,  and  T.  Green  were  possessed  as  tenants 
in  common  of  a  certain  messuage  and  premises,  for  the  residue  of 
a  certain  term  of  thirty-four  years  and  three-quarters  of  a  year 
from  the  29th  day  of  September,  1796 ;  and  being  so  possessed, 
they  the  said  Oxley,  Ferrand,  and  Green,  by  indenture  bearing  date 
the  6th  of  May,  1812,  demised  the  same  to  the  defendant  for  the 
term  of  eighteen  years  and  a  quarter  of  a  year  wanting  ten  days. 
The  declaration  set  out  a  covenant  by  the  defendant  for  repair  of 
the  premises,  and  stated  the  death  of  John  Oxley,  and  the  appoint- 
ment of  the  plaintiff  Henry  Oxley  as  his  executor,  and  an  assign- 
ment by  Ferrand  and  Green  to  the  other  plaintiff  T.  S.  Benson, 
whereby  the  plaintiffs  became  possessed  of  the  reversion  expectant 
on  the  determination  of  the  said  demise.  Breach,  non-repair  of 
the  premises. 

The  defendant  pleaded,  {inter  alia)^  first,  that  the  said  Oxley^ 
Ferrand,  and  Green  were  not,  at  the  time  of  the  said  demise  to 
the  defendant,  possessed  of  the  residue  of  *the  said  term  of 


1844. 
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OxLBY       thirty-four  years  and  three-quarters,  modo  et forma;  sixthly,  that  the 
Jam Rs.       plaintiffs  were  not  possessed  of  the  said  reversion,  modo  et  forma  : 
on  which  issues  were  joined. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  sittings  in  last 
Trinity  Term,  the  following  facts  appeared : 

By  indenture,  dated  the  6th  of  July,  1769,  Bichard  Salway,  being 
then  tenant  for  life  of  the  premises  in  question,  demised  the  same 
to  certain  persons  for  a  term  of  forty-six  years,  to  commence  on 
the  expiration  of  a  then  existing  term  of  twenty-one  years,  which 
would  expire  in  the  year  1786.  In  1775  Salway  died.  By  assign- 
ment dated  24th  of  June,  1795,  the  term  granted  by  Salway  vested 
in  Samuel  Saunders;  who,  by  indenture  dated  28th  December, 
1795,  demised  the  premises  to  John  Oxley  and  8.  Tench  (who 
were  partners  in  trade)  for  the  term  of  thirty-four  years  and  three- 
quarters,  from  Michaelmas  Day  then  last  past.  In  1798,  on  the 
retirement  of  Tench  from  the  partnership,  Ferrand  was  admitted 
a  partner,  and  subsequently  Green.  By  indenture  of  the  5th  of 
May,  1812,  Oxley,  Ferrand,  and  Green  demised  the  premises  to 
the  defendant  James  for  eighteen  years  and  a  quarter  wanting  ten 
days.  In  1816  John  Oxley  died,  having  by  his  will  appointed  the 
plaintiff  Henry  Oxley  his  executor :  and  on  the  1st  of  June,  1820, 
Ferrand  and  Green  assigned  their  interest  in  the  premises  to  the 
plaintiff  Benson. 

It  was  contended  for  the  defendant  (inter  cUia),  that  the  demise 
from  Salway,  the  tenant  for  life,  to  Saunders,  was  avoided  by  the 
death  of  Salway  in  1775,  and  therefore  that  the  averments  in  the 
declaration,  that  Oxley,  Ferrand,  and  Green  were  possessed  of  the 
tenements  for  the  residue  of  the  term  of  thirty-four  years  and  three- 
quarters,  and  that  the  plaintiffs  were  possessed  of  the  reversion, 
were  negatived.  The  learned  Judge  overruled  the  objection,  and 
the  plaintiffs  obtained  a  verdict,  the  amount  of  damages  being 
referred  to  the  determination  of  an  arbitrator. 

[  211  ]  Jervis,  for  the  defendant,  having  obtained  a  rule  nisi  for  a 

new  trial,  on  the  ground  (amongst  others)  of  misdirection  in  the 
above  ruling, 

ByUs^  Serjt.,  and  E.  V.  Williams^  and  Benson  now  showed 
cause : 

There  is  no  foundation  for  this  objection ;  the  interest  of  Oxley, 
Ferrand,  and  Green  is  properly  described  in  the  declaration.    The 
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lease  granted  by  Salway  to  Saunders  was  good  and  valid  during  Ozley 
the  life  of  Salway ;  and  after  his  death  Saunders  continued  to  be  jam'es. 
tenant  from  year  to  year  to  the  remainder-man  during  the  con- 
tinuance of  the  term :  and  his  interest,  and  that  of  his  assignees, 
may  be  described  either  as  a  tenancy  from  year  to  year,  or  as  an 
interest  for  so  long  a  period  as  it  actually  continued.  In  Birch  v. 
Wright  (i),  Bullbr,  J.,  says,  ^'  If  a  tenant  from  year  to  year  hold 
for  four  or  five  years,  either  he  or  his  landlord,  at  the  expiration  of 
that  time,  may  declare  on  the  demise  as  having  been  made  for  such 
a  number  of  years.**  That  is  recognised  as  law  in  the  case  of  Rex 
V.  HerBtmoncea%ix{2),  The  plaintiffs,  therefore,  might  describe 
Saunders  either  as  being  a  tenant  from  year  to  year,  or  as  having 
a  term  of  thirty-four  years  and  three-quarters.  If  the  objection 
taken  for  the  defendant  be  well  founded,  it  comes  to  this — ^that, 
whenever  a  man  who  has  a  chattel  interest  grants  a  sub-lease, 
although  the  sub-lessee  cannot  dispute  his  title  while  he  lives,  yet 
as  soon  as  he  dies  the  estoppel  is  discharged,  and  the  tenant  may 
show  that  he  had  not  such  an  interest,  because  the  original  lease 
was  void.  An  estate  by  estoppel  properly  means,  where  a  man 
makes  a  lease  of  that  which  he  has  not,  and  so  no  interest  passes. 
If,  indeed,  Saunders  had  an  estate  from  year  to  year,  which  expired 
during  the  currency  of  the  lease,  the  defendant  might  show  that : 
but  here  there  was  no  such  determination  of  his  interest ;  he  had 
the  same  interest  *the  day  the  lease  determined  as  at  first.  As  [  *2i2  ] 
between  the  plaintiffs  and  the  defendant,  the  estoppel  was  complete, 
and  the  defendant  was  precluded  from  showing  that  the  lease 
granted  by  Saunders  was  void  on  the  ground  that  his  lessor  might 
have  avoided  it:  Rennie  v.  Robinson (3) ,  Carvick  v.  Blagrave{4), 
Govldworthy  v.  Knights  (5).  And  the  interest  granted  by  Saunders 
amounted  not  to  an  assignment,  but  to  an  under-lease,  upon  which, 
therefore,  he,  and  Oxley,  Ferrand,  and  Green  as  his  assignees,  had 
a  reversion.  An  estate  from  year  to  year  has  no  visible  boundary; 
it  may  go  on  for  a  hundred  years,  for  it  is  not  determined  by  the 
death  of  either  party.  Why  is  such  an  estate,  which  has  an 
indefinite  duration,  to  be  assumed  to  be  a  shorter  term  than  thirty- 
four  years  ?  A  tenant  from  year  to  year  may  make  a  sub-lease 
from  year  to  year,  and  that  is  not  an  assignment,  but  an  under- 
tenancy,   determinable  by  notice  to  quit  given  by  the  superior 

(1)  1  R.  R.  223  (1  T.  R.  880).  Moore,  539). 

(2)  7  B.  &  C.  561 ;  1  Man.  &  Ry.  426.  (4)  21  R.  R  710  (1  Brod.  &  B.  531). 

(3)  25  R.  R.  604  (1  Ring.  147;  7         (5)  11  M.  &  W.337. 
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OxLEY  landlord  to  the  mesne  landlord.  This  is  a  lease  for  thirty-four 
Jambs.  years  and  three-quarters,  subject  to  the  event  of  Saunders's  interest 
being  determined,  but  subsists  till  then.  In  this  case  that  interest 
never  was  determined  in  the  meantime,  and  therefore  it  was  a  good 
lease  for  that  term  absolutely.  The  defendant  does  not  say  he  has 
not  had  all  he  bargained  for,  nor  that  he  has  not  broken  his  cove- 
nant :  he  is,  therefore,  not  entitled  to  any  indulgence,  or  to  have 
the  law  at  all  extended  in  his  favour.  At  all  events,  the  declaration 
may  be  made  good  by  an  amendment  of  the  allegation  as  to  Saunders's 
interest,  and  if  so,  that  is  a  sufficient  ground  for  discharging  the 
present  rule. 

(Parks,  B.  :  According  to  Pike  v.  Eyre  (i),  a  demise  by  a  tenant 
from  year  to  year  to  another,  also  to  hold  from  year  to  year,  is  in 
legal  operation  a  demise  from  year  to  year  during  the  continuance 
of  the  original  demise  to  the  intermediate  landlord,  and  it  is  properly 
[  *213  ]  *so  described  in  pleading,  although  at  the  time  of  the  contract  no 
such  qualification  is  stated.) 

Martin  (with  whom  was  Jervis),  contra: 

The  argument  on  the  other  side  has  left  altogether  out  of  question 
that  this  was  an  action  by  an  assignee,  not  by  an  executor,  which 
stands  on  an  altogether  different  footing.  The  assignee  does  not 
found  himself  upon  the  original  contract  of  demise.  There  has 
been  in  many  of  the  cases  an  ambiguity  in  the  use  of  the  word 
"  estoppel."  An  estoppel  by  estate,  where  a  party  makes  a  grant 
who  has  no  interest,  is  one  thing ;  the  estoppel  as  between  landlord 
and  tenant  is  quite  a  different  thing,  and  has  nothing  to  do  with 
the  right  to  maintain  covenant,  or  debt  for  rent,  which  depends 
upon  the  contract,  and  the  consideration  for  it,  which  is  the  enjoy- 
ment of  the  land.  The  right  to  maintain  the  action  of  debt  or 
covenant  depends  upon  this — whether  the  lessee  had  that  for  which 
he  contracted.  Here  an  estate  passed  in  point  of  interest,  and 
therefore  there  was  no  estate  by  estoppel,  so  as  to  vest  a  reversion 
in  the  assignee  of  the  grantor.  Then  how  can  a  man  carve  out  of 
his  own  estate  an  interest  which  is  to  extend  beyond  it  ?  Here  the 
plaintiffs'  title  is  founded  upon  this,  that  there  was  an  existing 
reversion  in  Oxiey,  Ferrand,  and  Green,  which  passed  from  them 
to  the  plaintiffs.  But  an  estate  from  year  to  year  is,  in  law,  only 
an  estate  for  a  year  and  a  half. 

(1)  9  B.  &  C,  909;  4  Man.  &  Ry.  661. 
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(Pollock,  C.  B.  :  But  may  not  the  party,  after  the  term  of  years       Oxlkt 
has  elapsed,  be  described  as  a  tenant  for  that  term  ?)  jahbs. 

No  otherwise  than  as  the  term  means  that  time  or  period  of  so 
many  years.  A  tenant  from  year  to  year  has  no  legal  reversion, 
upon  a  lease  for  years  granted  to  him,  which  is  capable  of  being        < 


(E.  V.  Williams  referred  to  Curtis  v.  Wheeler  (i),  where  it  ivas 
held  that  a  tenant  from  year  to  year,  underletting  from  year  to  year, 
♦may  distrain.)  f  •an  ] 

The  question  was  not  at  all  discussed  in  that  case.     The  reversion 
depends  upon  the  real  interest  which  exists  in  the  lessor. 

(Parks,  B.  :  If  he  has  a  defeasible  reversion,  until  it  be  defeated, 
has  he  not  a  good  reversion  upon  the  sub-lease?  Legge  v. 
Strudwick  (2),  and  Bac.  Abr.  Leases,  (L.  8),  show  what  is  the  nature 
of  an  estate  from  year  to  year ;  namely,  a  lease  for  a  year  certain, 
with  a  growing  interest  during  every  year  thereafter,  springing  out 
of  the  original  contract,  and  parcel  of  it.  A  demise,  therefore,  by 
such  a  person,  for  a  term  of  years,  is  no  assignment ;  he  never 
means  to  part  with  the  whole  benefit  of  that  interest.  It  is  a  term 
for  so  many  years,  subject  to  determination  by  the  cessation  of  the 
original  interest.  Then  the  whole  question  is,  whether  in  this  case 
that  interest  is  properly  described  in  the  declaration,  or  whether  it 
might  have  been  properly  described  by  adding  to  it  that  qualification ; 
because  that  is  equally  an  answer  upon,  the  merits  to  this  application 
for  a  new  trial.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It  is  clear, 
according  to  the  cases  of  Pike  v.  Eyre  and  Curtis  v.  Wheeler,  that, 
if  a  tenant  from  year  to  year  demises  for  a  term  of  years,  and  the 
original  tenancy  from  year  to  year  lasts  beyond  that  term,  such  a 
demise  is  not  an  assignment,  but  there  is  a  reversion,  on  which 
covenant  may  be  maintained.  I  think,  therefore,  that  the  declara- 
tion in  this  case  is  right  as  it  stands,  and  is  in  proper  form  to 
entitle  the  plaintiffs  to  recover ;  but,  at  all  events,  it  may  easily  be 
made  so,  with  reference  to  the  facts,  by  an  amendment :  and  if  so, 
we  ought  not  to  interfere  to  grant  a  new  trial,  where  substantial 
justice  has  been  already  done  according  to  the  merits  of  the  case. 
(1)  Moo.  &  Mai.  493.  (2)  2  Salk.  414, 


72  1844.     EX.     13  MEE.  &  W.  214—216.  rR.B. 

OxLEY       Pabke,  B.  : 

r. 

Jamks.  I  am  of  the  same  opinion.   The  question  ^is,  whether  the  plaintiff 

f  *^^^  ]  had  a  reversion  by  assignment ;  and  I  am  clearly  of  opinion  that 
they  had.  The  case  is  this :  Saunders,  being  tenant  from  year  to 
year,  in  1795  demises  to  Oxley,  Ferrand,  and  Green,  for  thirty-four 
years  and  three-quarters :  in  1812,  those  parties  sub-demise  to  the 
defendant ;  and  the  question  is,  whether  they  had  a  reversion  upon 
that  sub-demise.  Now  it  is  clear  that  Saunders  did  not  mean  to 
assign  all  the  interest  he  had  as  tenant  from  year  to  year,  but 
merely  to  make  it  away  for  that  term  of  thirty-four  years  and  three- 
quarters  ;  he  did  not  therefore  assign  the  whole  of  his  interest, 
which  was  for  an  indefinite  period,  subject  to  determination  by 
notice  to  quit  from  his  landlord.  The  position,  therefore,  of  Oxley, 
Ferrand,  and  Green  was,  that  they  held  the  premises  for  thirty-four 
years  and  three-quarters,  provided  the  tenancy  of  Saunders  should 
so  long  continue :  it  was  a  defeasible  interest,  subsisting  until  it 
was  defeated  by  the  determination  of  his  estate.  The  only  doubt  I 
have  entertaioed  was,  whether  this  interest  is  correctly  described  in 
the  declaration.  I  do  not  say  that  my  Lord  is  not  right  in  thinking 
that  the  declaration  is  correct  as  it  stands ;  but,  at  all  events,  it  is 
clear  that  it  might  be  amended  by  inserting  the  qualification  I  have 
mentioned,  and  that  the  plaintiffs  would  then  be  entitled  to  recover. 
That  being  so,  it  is  not  a  case  in  which  we  are  called  upon,  in 
furtherance  of  justice,  to  grant  a  new  trial,  when  it  is  clear  that 
the  defendant  would  be  defeated  on  the  second  trial,  either  on 
the  declaration  as  it  stands,  or  on  its  being  made  perfect  by  an 
amendment. 

GuRNBY,  B.,  and  Bolfb,  B.,  concurred. 

Rule  discharged. 


i8ii.  MELANOTTE,  ADMiNiSTRiLTOR  &c.,  V.  TEASDALE. 

Juns  19 

(13  Meeson  &  Welaby,  216—218 ;  8.  C.  13  L.  J.  Ex.  3o8.) 

[  216  ]  The  following  document  held  not  to  require  a  stamp,  either  as  an 

agreement  or  a  promissory  note:  ''1839,  Nov.  11.    I.  O.  XT.  45/.  13«., 
which  I  borrowed  of  Mrs.  M.,  and  to  pay  her  5  per  cent,  till  paid. — B.  T." 

Dbbt  by  the  plaintiff,  as  admioistrator  of  Jane  Melanotte, 
deceased,  for  money  lent,  interest,  and  on  an  account  stated.  Pleas, 
non  assumpsit,  payment,  and  the  Statute  of  Limitations.  At  the 
trial  before  Parke,  B.,  at  the  Middlesex  sittings  in  Trinity  Term, 


VOL.  Lxvn.]    1844.    EX.     18  MEE.  &  W.  216—217.  B78 

the  plaintiff  put  in  the  following  unstamped  I.  0.  U.,  given  by  the   Melanotte 
defendant  to  the  intestate :  Teasdale. 

"  1889,  Nov.  11.  I.  0.  U.  forty-five  pounds,  thirteen  shillings, 
which  I  borrowed  of  Mrs.  Melanotte,  and  to  pay  her  five  per  cent. 
till  paid. 

"  Robert  Tbasdalb." 

It  was  objected  for  the  defendant,  that  this  document  ought  to 
have  borne  a  stamp,  and  was  inadmissible  for  want  of  it.  The 
learned  Judge  however  received  it,  and  the  plaintiff  obtained  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  first  issue.  Martin  having  obtained  a  rule 
accordingly, 

Crowder  and  BramweU  now  showed  cause  : 

This  document  did  not  require  a  stamp,  either  as  a  promissory 
note  or  an  agreement.  It  is  not  a  promissory  note,  because  it 
contains  no  words  from  which  the  Court  can  extract  an  express 
promise  to  repay  the  principal  money  at  a  certain  time :  Home  v. 
Redfeam  (i),  Mofatt  v.  Edwards  (2).  The  express  promise  here  is 
only  to  pay  five  per  cent,  interest  until  the  principal  is  paid ;  and  if 
that  amounts  to  an  agreement,  yet  it  does  not  appear  that  the  matter 
of  it  is  of  the  value  of  20Z.  In  Brooks  v.  Elkius  (3),  where  a  stamp 
was  held  necessary,  there  was  an  express  promise  to  pay  "^the  20Z.,  [  *2i7  ] 
the  subject-matter  of  the  1.  0.  U.,  on  a  given  day,  which  was  of  the 
value  of  20L  The  case  must  be  brought  clearly  within  the  pro- 
hibition of  the  Stamp  Act.  Here,  on  the  face  of  this  instrument, 
the  promise  to  pay  interest  does  not  necessarily  appear  to  be  of  any 
value ;  the  debtor  might  pay  the  principal  immediately,  and  then 
no  interest  would  become  payable. 

Martin,  contra  : 

It  is  not  contended  that  this  is  a  promissory  note;  but  it  is 
**  evidence  of  a  contract"  to  pay  451.  and  interest,  within  the  plain 
words  of  the  Stamp  Act. 

(Pabkb,  B.  :  You  must  read  them  together  with  the  commentary 
introduced  by  the  cases.) 

Brooks  V.  Elkins  is  an  authority  in  favour  of  this  construction  of 

(1)  4  Bing.  N.  C.  433 ;  6  Scott,  260.  (3)  46  E.  B.  605  (2  M.  &  W.  74). 

(2)  1  Car.  &  M.  16. 
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Mblakottb   the  Act.    This  document  is  the  same  in  effect  as  if  it  had  been 
Tbasdalb.     "  1*  0.  U.  45/.,  to  be  paid  on  demand.*'    It  is  more  than  a  mere 
acknowledgment  of  the  debt. 

Pollock,  G.  B.  : 

The  doctrine  that  an  I.  0.  U.,  simply,  does  not  require  a  stamp, 
has  been  so  long  established,  and  so  many  instruments  have  been 
drawn  on  the  faith  of  it,  that  it  must  be  considered  settled  law.  It 
is  a  doctrine  older  than  the  last  Stamp  Act;  and,  as  that  Act  does 
not  notice  it,  we  may  infer  that  the  Legislature  did  not  mean  the 
Act  to  apply  to  such  documents.  If,  then,  this  paper  had  simply 
been  ''  I.  0.  U.  452.,*'  it  would  not  require  a  stamp ;  nor  would  it,  if 
it  had  been  "  I.  0.  U.  451,  which  I  borrowed  of  Mrs.  Melanotte/* 
because  that  carries  it  no  further  than  a  mere  acknowledgment. 
Then  what,  if  anything,  is  the  agreement  contained  in  it?  Only 
'*  to  pay  five  per  cent,  till  paid,"  which  is  in  fact  mere  surplusage. 
The  only  agreement,  therefore,  of  which  the  paper  is  evidence,  is 
[  *2i8  ]  an  agreement  to  pay  BL  per  cent,  interest  on  45L,  which  is  *not 
necessarily  of  the  value  of  20/.  (i).  It  is  not  enough  that  the  agree- 
ment should  be  possibly  of  that  value ;  it  must  be  so  in  its  nature 
and  inception.  No  stamp,  therefore,  was  necessary  in  this  case,  and 
the  rule  must  be  discharged. 

Parks,  B.,  and  Gubney,  B.,  concurred. 

Rule  discharged, 

1844.  QUICKE  V.  LEACH  and  Another. 

Jum22.  (13  Meeson  &  Welsby,  218—229 ;  S.  C.  13  L.  J.  Ex.  348.) 

[  218  ]  ^  testator,  being  seised  of  certain  lands  in  fee,  devised  the  same  to  his 

wife  till  his  son  John  should  attain  the  age  of  twenty-five  years ;  and  in 
case  he  should  attain  that  age,  and  he,  the  testator,  should  have  other 
children  living  at  the  time  of  his  death,  he  devised  his  lands  to  trustees  for 
the  term  of  1,000  years;  and  after  the  expiration  or  sooner  determination  of 
that  term,  to  his  said  son  John,  for  lifa;  and  after  his  decease,  to  the  use  of 
the  first  son  of  the  body  of  his  son  John,  in  tail  male,  remainder  in  tail 
male  to  the  second,  third,  and  other  sons  of  his  son  John,  remainder  to  hid 
daughters  in  tail,  with  remainders  over.  The  will  then  stated  that  the 
term  was  limited  for  the  purpose  of  raising  5,000/.  as  portions  for  other 
children  than  the  eldest  that  he  might  leave  at  his  death ;  and  that,  if  all 
his  children  except  the  eldest  should  die  before  the  ages  of  twenty -five  and 
twenty-one  years,  the  sum  of  5,000^  should  not  be  raised,  but  should  cease 
for  the  benefit  of  the  person  next  in  reversion  or  remainder  expectant  on 

(1)  The  incidence  of  the  agreement  201.  and  upwards ;  the  limit  m  oL 
duty  under  56  Geo.  III.  c.  184,  was  under  the  existing  law  (54  *  55  Vict 
limited  to  agreements  of  the  value  of      c.  39),  Sch.  tit.  Agreement. — A.  C 
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the  said  term  of  1,000  years.    Provided,  that,  in  case  the  testator  should        Quioke 
have  no  such  younger  child  or  children,  or  they  should  die  before  the  age  «'• 

of  twenty-five  or  twenty-one  years,  the  said  term  of  1,000  years  should       Lkach. 
cease,  determine,  and  be  utterly  void  to  all  intents  and  purposes. 

The  testator  died,  leaving  his  eldest  and  only  son  John  him  surviving, 
who  attained  the  age  of  twenty-five  years  after  his  father's  death,  and  died 
in  1830,  leaving  one  son  only,  the  present  plaintiff.  The  question  being, 
whether,  under  this  will,  the  plaintiff  became  entitled  to  the  lands  as 
tenant  in  tail :  Held,  that  the  whole  of  the  devise  was  not  contingent  on 
the  event  of  the  testator  leaving  another  child  besides  his  son  John ;  but 
that  the  contingency  was  only  meant  to  apply  to  such  subsequent  trusts 
and  limitations  as  depended  for  their  existence  upon  the  happening  of  the 
event  in  question,  and  therefore  that  the  plaintiff  took  the  lands  as  tenant 
in  tail. 

This  case  was  sent  by  the  Vioe-Ghancbllob  of  England  for  the 
opinion  of  the  Jadges  of  this  Court. 

John  Qaicke,  the  grandfather  of  the  plaintiff  in  this  suit,  being 
seised  in  fee  of  certain  lands  and  messuages,  by  his  will,  made  in 
1776,  devised  the  same  to  his  wife  and  her  assigns,  "  until  my  said 
son  John  Quicke  shall  attain  his  age  of  twenty-five  years,  she  my 
said  wife  finding  and  providing  for  my  said  son  proper  education  and 
maintenance  until  that  time ;  and  in  case  my  said  son  John  Quicke 
shall  attain  his  age  of  twenty-five  years,  and  I  shall  have  any  other 
child  or  children  of  my  body  lawfully  begotten  living  at  the  time  of 
my  death,  or  that  shall  be  ^afterwards  born  alive,"  the  testator  gave  [  *219  ] 
his  land,  &c.,  to  his  two  brothers,  for  the  term  of  1,000  years,  upon 
the  trusts  thereinafter  expressed  (i) ;  and  from  and  after  the  expira- 
tion or  other  sooner  determination  of  the  said  term  of  1,000  years, 
to  his  son  John  for  life ;  and  from  and  after  his  decease,  to  the  use 
of  the  first  son  of  the  body  of  his  son  John,  and  of  the  heirs  male 
of  the  body  of  such  first  son ;  remainders  in  tail  male  to  the  second, 
third,  and  other  sons  of  his  son  John  Quicke ;  remainders  to  his 
daughters;  remainders  to  his  brothers,  in  succession,  and  to 
their  children  successively  in  tail  male ;  remainder  to  his  brother 
Andrew  in  fee.  The  testator  then  stated  the  term  of  1,000  years  to 
be  limited  for  the  purpose  of  raising  the  sum  of  5,000Z.  as  portions 
for  his  children,  other  than  the  eldest,  that  he  might  happen  to 
leave  at  his  death ;  but  if  all  his  children  except  an  eldest  son 
should  die  before  such  their  respective  ages  of  twenty-five  and 
twenty-one  years,  then  the  sum  of  6,0002.  should  not  be  raised, 
but  should  cease  for  the  benefit  of  the  person  next  in  reversion  or 

(1)  One  of  the  trusts  was,  that,  if  proper  education  and  maintenance  such 

his  wife  should  die  before  his  son  John  sums  of  money  as  should  be  necessary, 

attained  twenty-five,  then  the  trustees  not  exceeding  the  sum  of  400/.   per 

of  the  term  were  to  allow  him  for  his  annum. 
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QuicKB  remainder  of  the  premises  expectant  on  the  said  term  of  1,000 
Leach.  years.  '*  Provided  always,  that,  in  case  I  shall  leave  no  younger 
child  or  children,  or,  being  such,  all  of  them  shall  die  before  the 
said  respective  ages  of  twenty-five  or  twenty-one  years,  or  in  case 
the  said  sum  of  5,000L  be  raised,  then  the  said  term  of  1,000  years 
shall  cease,  determine,  and  be  utterly  void  to  all  intents  and  pur- 
poses." The  testator  had  three  children  only,  the  said  John  Quicks 
his  eldest  son,  (the  plaintiff's  father),  and  two  others,  who  died  in 
the  lifetime  of  the  testator,  and  before  the  date  of  his  will.  The 
testator  died  in  1776,  leaving  his  eldest  and  only  surviving  son  John 
Quicke  him  surviving.  The  said  John  Quicke  attained  his  age  of 
[  *^20  ]  twenty-five  years  subsequently  *to  his  father's  death,  and  continued 
in  possession  of  the  estates  in  question  down  to  the  time  of  his 
death  in  1880.  He  had  issue  one  son  only,  the  present  plaintiff, 
who  survived  him,  and  afterwards  suffered  a  common  recovery,  to 
the  use  of  himself,  his  heirs  and  assigns  for  ever.  The  plaintiff 
afterwards  agreed  to  sell  a  part  of  the  said  lands,  &c.  to  the  defen- 
dants, and  afterwards  filed  a  bill  against  them  for  a  specific 
performance.  The  cause  was  heard  before  the  Yicb-Ghancbllor  of 
England,  when  the  above  case  was  directed  by  him  to  be  stated  for 
the  opinion  of  this  Court.  The  question  was,  whether,  under  and 
by  virtue  of  the  said  will,  and  in  the  events  which  happened,  the 
said  plaintiff  became  entitled  to  the  said  freehold  messuage, 
lands,  and  hereditaments  in  question  in  this  cause,  as  tenant 
in  tail  thereof. 

The  case  was  argued  in  Easter  Term  (April  29)  by 

Erie,  {Cole  with  him),  for  the  plaintiff: 

The  question  is,  whether  all  the  subsequent  limitations  in  this 
will  are  [made  contingent  on  the  happening  of  the  two  events  in 
respect  of  which  the  term  of  1,000  years  is  made  to  depend, 
namely,  the  son  of  the  testator  attaining  the  age  of  twenty-five, 
and  the  testator's  having  other  children ;  and  it  is  submitted  that 
they  are  not.  The  whole  object  of  the  term  was  to  provide  for  the 
younger  children ;  and  although  he  uses  the  words  ''from  and  after 
the  expiration  or  sooner  determination  of  the  said  term,"  he  uses 
the  word  "  determination  "  in  the  sense  of  the  term  never  coming 
into  esse,  and  he  meant  that  the  term  might  be  said  to  determine 
although  it  never  came  into  existence.  The  argument  of  Mr. 
Preston,  in  the  case  of  Warier  v.  Hutchinson  (i),  is  applicable  to  the 
(1)  25  B.  B.  551  (1  B.  &  C.  749). 


TOL.  Lxvn.]    1844.    EX.    13  MEE.  &  W.  220—224.  57 

present  case.    He  says,  ''A  contingency  annexed  to  a  particular      Quicke 
estate,  for  reasons  connected  only  with  that  estate,  never  could  be      leaoh. 
carried  on  to  the  remainder ;  but  when  the  Court  can  see  that  *the      [  *22i  ] 
contingency  applies  to  all  the  gifts  and  interests,  then  all  must  be 
contingent."    In  the  present  case,  the  object  of  creating  the  term 
of  1,000  years  was  to  provide  for  the  younger  children,  if  there 
were  any ;  but  that  purpose  was  quite  unconnected  with  the  estate 
given  to  the  eldest  son.     The  testator  shows  by  his  will,  that  he  did 
not  mean  to  die  intestate  in  any  event,  but  to  create  an  estate  tail, 
to  keep  the  estate  in  his  family  as  long  as  possible. 

RudaU,  contra: 

First,  the  devise  of  the  term  of  1,000  years  to  the  trustees  was 
made  on  the  contingency  that  the  testator  should  have  more  than 
one  child  living  at  his  death,  and  if  he  had  not,  then  the  limitation 
failed  of  effect.  Secondly,  as  all  the  subsequent  limitations  depend 
on  the  same  contingency,  and  that  failed,  they  also  failed.  Thirdly, 
there  is  nothing  in  the  will  to  show  that  the  testator  intended  the 
limitations  to  take  effect  in  any  other  event  than  that  expressed  in 
it,  and  the  Court  cannot  depart  from  the  grammatical  construction 
of  the  words  used  on  the  face  of  the  will. 

As  to  the  first  point,  the  testator,  when  he  made  his  will,  had 
only  one  son,  who,  consequently,  was  at  that  time  his  heir-at-law ; 
and  his  sole  object  in  creating  this  term  was  to  provide  for  the 
event  of  his  having  other  children.  If  it  should  happen  that  he 
had  no  other  children,  he  did  not  intend  to  make  any  will  at  all. 
This  is  a  substantive  independent  devise,  not  a  remainder ;  and  the 
limitations  are  to  take  effect  on  the  happening  of  certain  specified 
events  which  never  did  happen,  and  they,  therefore,  failed  of  effect. 
[He  cited  Denn  d.  Roddy  fie  v.  Bagshaiv{i)^  Doo  v.  Brabant  (2), 
Shtddham  v.  Smith  (3),  Davis  v.  Norton  (4),  and  Doe  v.  Sheppard  (5).] 
Here  the  testator  had  no  intention  of  making  any  devise  except  in  [  223  ] 
one  event,  viz.  that  of  having  other  children  living  at  the  time 
of  his  death.  If  he  left  no  child  but  his  eldest  son,  a  will  would 
be  unnecessary ;  and  that  event  having  happened,  he  must  be 
considered  as  having  died  intestate. 

Cole  replied,  {absente  Erie) :  [  224  ] 

The  intention  of  the  testator  is  to  be  collected  from  the  whole  of 

(1)  3  B.  B.  242  (6  T.  B.  612).  (4)  2  P.  Wms.  390. 

(2)  2  R  B.  503  (4  T.  B.  706).  (5)  Doug.  75. 

(3)  19  B.  B.  9  (6  Dow,  22). 
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Qdickb      his  will,  and  according  to  such  intention,  the  contingency  will  be 

Leach.  construed  either  as  applying  to  the  term  only,  or  as  extending  to 
the  subsequent  limitations.  Now,  suppose  that  the  trusts  of  the 
term  were  fully  expressed  immediately  after  the  limitation  of  the 
term,  where  they  are  merely  referred  to,  such  a  transposition  would 
not  affect  the  meaning  of  any  expression  contained  in  the  will,  bat 
it  would  render  the  testator's  intention  more  obvious ;  for  he 
expressly  provides,  that,  '^  in  case  I  shall  leave  no  younger  child  or 
children,"  (the  very  event  which  happened),  or  if  such  children 
should  all  die  under  age,  or  the  5,000Z.  intended  for  them  should 
be  raised,  then  the  said  term  of  1,000  years  should  cease,  determine, 
and  be  void.  It  is  clear  that  the  term  could  not  cease,  determine, 
or  become  void,  if  it  never  came  into  existence ;  but  the  intention 
of  the  testator  is  obvious:  the  term  was  to  provide  for  younger 
children,  if  any ;  but  if  none,  or  if  all  should  die  under  age,  the 
term  was  to  cease  *'  for  the  benefit  of  the  person  next  in  reversion  or 
remainder  of  the  premises  expectant  on  the  said  term."  Immediately 
after  the  limitation  of  the  term  upon  such  trusts,  the  testator  goes 
on  to  say,  ''  that,  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term,"  he  devises  to  his  son  for  life,  &c. 
The  intention  is  to  devise  the  freehold  and  inheritance  in  strict 
settlement,  subject  to  a  term,  if  necessary,  to  provide  for  younger 
children,  but  free  from  such  term  if  or  when  the  same  should 
become  unnecessary.     The  testator  clearly  did  not  mean  to  die 

[  *226  ]  intestate  in  the  event  of  his  leaving  no  younger  *child ;  his  object 
was  to  provide  for  such  younger  child  or  children,  if  any,  and  the 
contingency  expressed  in  his  will  applies  only  to  the  term  limited 
for  their  benefit.  *  *  There  are  many  cases  in  which  subsequent 
limitations  have  been  held  to  take  effect,  although  the  exact  con- 
tingency mentioned  in  a  previous  limitation  has  not  happened: 
Jones  y.  Westcamb  (i) ;  Andrews  v.  Fvlham{2) ;  GvUivery.  Wickett  (8) ; 
Holcroft*8  case  (4) ;  Taylor  v.  Taylor  (5) ;  Meadows  v.  Parry  (6) ; 
Murray  v.  Jones  (7);  Statham  v.  BeU{%).     These  are  collected  in 

[  •226  ]  2  Jarman  on  Wills,  c.  50,  and  they  apply  strongly  *to  the  present 
case ;  for  although  the  exact  contingency  of  the  term  ceasing  or 
determining  has  not  happened,  yet  that  which  did  take  place 
was  equivalent.      The  effect  on   the    subsequent  limitations    is 

(1)  Prec.  in  Ch,  316 ;  1  Eq.  Cas.  Abr.  (5)  1  Atk.  386. 

246,  pi.  10.  (6)  12  E.  E.  198  (1  V.  &  B.  124). 

(2)  2  Stra.  1892.  (7)  13  B.  E.  104  (3  V.  &  B.  313). 

(3)  1  Wils.  105.  (8)  Cowp.  40. 

(4)  Moore,  486,  cited  Willes,  311. 
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stibstantially  the  same,  whether  a  younger  child  survived  the  testator  Qutcke 
for  a  few  days,  or  not.  The  bequest  of  the  term  is  a  conditional  limita-  Lbaoh. 
tion  to  provide  for  younger  children,  if  any,  but  it  is  not  a  condition 
precedent  to  the  subsequent  limitations  of  the  freehold  and  inherit- 
ance ;  the  parties  claiming  under  those  limitations  took  subject  to 
the  term  for  so  long  only  as  might  be  necessary  for  the  purposes 
mentioned  in  the  will. 

Cur,  adi\  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B.  : 

This  case,  sent  for  our  opinion  by  his  Honour  the  Vice- 
Chancellor  of  England,  was  argued  last  Term.  The  question 
arose  on  the  will  of  John  Quicke,  dated  the  21st  of  May,  1776. 
(His  Lordship  here  stated  the  will,  and  then  proceeded.) 

The  testator  died,  leaving  one  child  only,  namely,  John  Quicke, 
his  son  named  in  the  will.  That  son  afterwards  attained  his  age 
of  twenty-five  years,  and  then  entered  on  the  estates  devised  by  the 
will.  He  continued  in  the  enjoyment  of  them  till  1830,  when  he 
died,  leaving  the  plaintiff  John  Quicke  his  only  son  and  heir  ;  and 
the  question  for  our  opinion  is,  whether  the  plaintiff,  on  the  death 
of  his  father,  became  entitled  to  the  estate  as  tenant  in  tail  under 
the  will  of  his  grandfather. 

We  think  it  clear  that  he  did.  The  argument  on  the  other  side 
was,  that,  in  the  event  which  happened,  namely,  the  death  of  the 
testator  leaving  no  child  except  his  son  John  named  in  the  will, 
there  was,  in  truth,  no  devise  whatever,  and  that  the  testator  died 
intestate  as  to  his  real  estates ;  for,  it  was  said,  the  whole  of  the 
devises  are  by  the  *expre8s  words  of  the  will  contingent  on  the  [  *227  ] 
event  of  the  testator  leaving  another  child  besides  his  son  John ; 
and  as  that  event  did  not  happen,  therefore,  it  was  contended,  there 
was  no  devise  according  to  the  strict  construction  of  the  language 
used  by  the  testator.  It  may  seem  that  the  defendants  are  right 
in  saying  that  the  devises  are  all  made  contingent  on  the  happening 
of  an  event  which  did  not  happen,  namely,  the  leaving  of  another 
child  besides  John.  But  we  think  there  is  sufficient  on  the  face  of 
the  will  to  warrant  us  in  treating  it  as  judicially  certain,  that,  if 
this  be  so,  it  was  a  mere  inaccuracy  of  expression,  and  that  the 
contingency  was  really  only  meant  to  apply  to  such  of  the  subse- 
quent trusts  and  limitations  as  necessarily  depended  for  their 

87—2 
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QnicKE      existence  on  the  happening  of  the  event  in  question,  and  conse- 

Leach.       quently  that  the  will  mast  be  read  as  giving  to  the  testator's  two 

brothers  the  estate  in  question  for  a  term  of  1,000  years,  with 

remainder  over  to  his  children,  and  afterwards  to  his  collateral 

relations,  in  the  usual  way. 

In  support  of  this  construction,  it  may,  in  the  first  place,  be 
remarked,  that  the  testator  has  manifested  a  strong  desire  to  keep 
the  estate  in  his  own  family  as  long  as  possible,  by  devising  it,  in 
the  event  of  his  having  a  second  child,  not  only  to  his  own  issue 
successively,  in  strict  entail,  as  to  his  eldest  son  and  as  to  his  other 
sons  in  tail  male,  and  as  to  his  daughters  as  tenants  in  tail ;  but 
further,  by  limiting  it  over  to  his  brothers  in  succession,  and  to 
their  children  successively  in  tail  male,  even  to  the  exclusion  of  the 
daughters  of  his  sons.  It  is  difficult  to  believe  that  he  could  have 
meant  that  all  these  limitations  should  be  contingent  on  an  event 
with  which  they  seem  to  have  no  reasonable  connexion ;  that  if, 
for  instance,  he  had  left  a  second  child  at  his  decease,  who  should 
have  died  immediately  after  him,  then  that  his  then  only  son 
should  become  a  mere  tenant  for  life,  with  remainder  to  his  sons 
successively  in  tail  male,  with  remainder  over  to  his  (the  testator's) 
[  *228  ]  brothers  and  their  *sons ;  but  that,  if  his  second  son  had  died 
immediately  before  him,  then  that  his  will  should  be  wholly 
inoperative,  whereby  his  only  son  would  take  the  fee  simple  by 
descent.  If  such  be  the  effect  of  the  will,  it  is  impossible  not  to 
believe,  that  it  must  be  the  result  not  of  what  was  really  intended, 
but  of  the  imperfect  mode  in  which  the  intention  has  been  expressed. 
We  agree,  however,  with  the  counsel  for  the  defendant,  that  the 
province  of  the  Court  is  to  construe  the  words  in  the  will,  and  that, 
if  the  language  is  clear,  Courts  ought  not  to  give  it  a  strained  inter- 
pretation, only  because  its  effect  is  not  such  as  they  suppose  it 
probable  the  testator  must  have  contemplated.  We  must  not,  as 
was  suggested  by  Lord  Eenyon  in  Denn  v.  Bagshaw  (i),  let  our 
wishes  prevail  over  our  judgment.  At  the  same  time,  the  circum- 
stance that  the  language,  if  strictly  construed,  will  lead  to  a 
consequence  inconsistent  with  the  presumable  intention,  is  not  to 
be  left  out  of  view,  especially  if  other  considerations  lead  to  the 
same  result.  Now  there  are  two  circumstances  in  this  case  which 
seem  to  us  satisfactorily  to  show  that  the  testator  intended  that  the 
term  of  1,000  years  should  take  effect  at  his  death,  in  all  events, 
whether  he  left  a  second  son  or  not ;  and  if  the  term  was  once 
(1)  8  R.  B.  242  (6  T.  B.  512). 
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created,  then  it  is  clear  that  all  the  other  limitations  were  meant  to       Quickb 
follow.  Leach. 

The  first  circumstance  to  which  we  allade  is,  the  daase  of  cesser, 
by  which  the  testator  provides  that  the  term  shall  cease  on  certain 
contingencies,  one  of  which  is  his  not  leaving  any  younger  child. 
Such  a  proviso  would  be  useless  and  unmeaning,  if,  unless  he  left 
a  younger  child,  the  term  never  was  to  come  into  existence.  A 
term  which  never  existed  could  not  possibly  cease. 

The  other  circumstance  is  this  :  one  of  the  trusts  of  the  term  is, 
that,  if  his  wife  should  die  before  his  son  should  attain  his  age 
of  twenty-five  years,  then  the  trustees  of  the  ♦term  should  allow       t  *^^^  1 
him  maintenance  not  exceeding  400Z.  per  annum. 

This  trust,  it  will  be  observed,  could  only  be  performed  by  means 
of  the  term,  and  therefore  necessarily  pre-supposes  its  existence. 
And  it  is  a  trust  not  made  to  depend,  by  any  necessary  or  reasonable 
construction  of  the  words  used,  on  the  event  of  there  being  a  younger 
child ;  and  seems  to  us,  therefore,  clearly  to  show,  that  the  testator 
contemplated  the  term  as  an  interest  which  would  have  existence 
from  the  moment  of  his  decease.  We  therefore  feel  warranted  in 
saying,  not  on  mere  conjecture  arising  from  improbability  of  inten- 
tion, which  is  undoubtedly  a  dangerous  ground  to  rest  on,  but  on  a 
fair  and  reasonable  construction  of  the  whole  will,  that  the  testator 
did  intend  the  limitations  which  he  created  to  take  effect  whether 
he  left  a  younger  child  or  not,  and  consequently  that  the  plaintiff 
is  now  tenant  in  tail  under  the  will  of  the  premises  in  question,  and 
we  shall  certify  to  the  Yice-Ghancellor  accordingly. 

The  following  Certificate  was  afterwards  sent  to  the  Vice- 
Ghamcbllor  of  England  : 

*'  We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion, 
that,  under  and  by  virtue  of  the  will  of  John  Quicke  the  testator, 
and  in  the  events  which  happened,  the  plaintiff  became  entitled  to 
the  freehold  messuages,  tenements,  lands,  and  hereditaments  in 
question,  as  tenant  thereof  in  tail  male. 
"  Dated  this  22nd  day  of  June,  1844. 

"  Fred.  Pollock. 

"  J.  Pabxe. 

''  E.  H.  Aldbbson. 

"  R.  M.  ROLFB." 
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1844.  VLIEEBOOM  V.  CHAPMAN  and  Others  (1). 

June  22,  ^    ' 

Jyly  6.  (1 3  Meeson  &  Welsby,  230—240 ;  S.  C.  13  L.  J.  Ex.  384 ;  8  Jar.  811.) 

r  280 1  ^  cargo  of  rice,  shipped  at  Batavia,  was  by  the  bill  of  lading,  to  be 

delivered  at  Botterdam  to  the  plaintiff,  he  paying  freight  for  the  same. 
The  vessel  having  encountered  a  hurricane,  was  compelled  to  put  into  the 
Mauritius,  whefe  the  rice,  having  been  found  to  be  damaged,  and  in  a  state 
of  rapid  putrefaction,  was,  of  necessity,  sold  by  the  master,  who  acted  bond 
fidcy  but  without  the  knowledge  of  either  the  shipper  or  shipowner :  Held, 
under  the  above  circumstances,  that  no  freight  was  due,  either  for  the 
whole  voyage  or  pro  raid  HineriB. 

This  was  an  action  of  assumpsit  for  money  had  and  received,  to 
which  the  defendants  pleaded  non  assumpserunt,  and  a  set-off.  Issue 
having  been  joined,  the  following  case  was  by  a  Judge's  order  stated 
for  the  opinion  of  this  Court : 

The  plaintiff  was  a  merchant  at  Botterdam,  and  the  defendants 
merchants  of  London,  and  owners  of  the  ship  Waverley.  In  March, 
1848,  the  Waverley  received  on  board,  at  Batavia,  in  the  Indian 
Archipelago,  a  cargo  of  rice,  the  property  of  the  plaintiff,  to  be  con- 
veyed to  Botterdam.  By  the  bill  of  lading,  the  rice  was  to  be 
delivered  at  Botterdam  to  the  plaintiff,  he  paying  freight  for  the 
same.  The  ship  having  encountered  a  severe  hurricane,  it  became 
necessary  to  throw  part  of  her  cargo  overboard:  and  the  vessel 
herself,  having  been  much  damaged,  was  obliged  to  be  carried  to 
the  Mauritius.  The  cargo  was  there  examined,  and  it  was  found 
necessary,  without  delay,  to  sell  the  whole  of  it,  otherwise  it  would 
have  become  utterly  worthless  from  the  progress  of  rapid  putrefac- 
tion. The  rice  was  accordingly  sold  by  certain  parties  at  the 
Mauritius,  to  whose  agency  the  master,  acting  bond  fide,  committed 
the  ship  and  cargo ;  and  the  proceeds  were  remitted  to  the  defen- 
dants, as  the  owners  of  the  ship.  The  plaintiff  had  no  agent  at  the 
Mauritius,  and  neither  of  the  parties  was  present  at  any  part  of  the 
transaction,  nor  had  any  knowledge  thereof  until  after  the  sale  of 
the  cargo. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  had  any  lien,  or  right  of  deduction  or  set-off,  upon  or 
against  the  proceeds  of  the  plaintiff's  rice,  either  for  the  freight 
in  the  bill  of  lading,  or  pro  rata  freight,  or  for  any  freight  on  a 
quantum  meruit. 

(1)  Cited,    The    Soblomsten    (1866)  41  L.  J.  Q.  B.  158) ;  foil.  Metcalfe  v. 

L.  B.  1  A.  &  £.  293,  298, 36  L.  J.  Ad.  Britannia    IronworhB    Co.    (1877)    2 

5 ;  Noiara  v.  Henderson  (1870)  L.  R  6  Q.  B.  Div.  423,  426,  46  L.  J.  Q.  B. 

Q.  B.  346,  355  (affd.  L.  R.  7  Q.  B.  225,  443.— A.  C. 
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The  plaintiff's  point  was,  that,  under  the  above  circumstances,    Vliebboom 
*the  defendants  were  entitled  to  no  set-off  for  freight.  Chapman. 

The  defendants'  point  was,  that  they  had  a  set-off  or  lien  for       [  ^23i  ] 
freight  to  the  extent  of  1,418Z.  Os.  4(2.,  the  produce  of  the  sale,  or 
at  all  events  to  some  extent. 

The  case  was  argued  (June  22)  by  < 

Greenwood,  for  the  plaintiff : 

The  goods  not  having  been  carried  to  the  place  of  destination 
specified  in  the  bill  of  lading,  the  defendants  are  not  entitled  either 
to  the  freight  generally,  or  to  freight  pro  rata  itineris.  In  Cook  v. 
Jennings  (i),  which  was  an  action  of  covenant  on  a  charter-party  of 
affreightment,  in  which  the  defendant  covenanted  to  pay  so  much 
for  freight  for  deals  delivered  at  Liverpool ;  it  was  held,  that  freight 
could  not  be  recovered  pro  rata  ttineria,  the  ship  having  been  wrecked 
before  her  arrival  at  Liverpool,  though  the  defendant  accepted  the 
deals  at  the  place  where  the  ship  was  wrecked.  *  *  That  case 
was  cited  and  fully  approved  of  in  Hunter  v.  Prinsep  (2).  There 
freight  was  made  payable  on  a  right  and  true  delivery  of  the  home- 
ward bound  cargo  from  Honduras  Bay  to  London ;  the  ship  was 
wrecked  at  St.  Eitt's,  and  a  sale  of  the  *cargo  was  directed  by  the  [  *232  ] 
Vice- Admiralty  Court  there,  on  the  application  of  the  master,  acting 
bond  fide  for  the  benefit  of  all  concerned,  but  without  orders  from 
any  ;  and  the  proceeds  of  the  sale  were  remitted  to  the  ship-owners : 
it  was  held,  that  the  freighter  might  recover  such  proceeds  in 
assumpsit,  without  allowing  freight  pro  ratd  itineris.  He  was  then 
stopped  by  the  Court,  who  called  upon 

Barstow,  for  the  defendants  : 

The  defendants  are  at  all  events  entitled  to  set  off  freight  pro  ratd, 
if  not  the  whole  freight.  This  case  is  distinguishable  from  that  of 
Hunter  v.  Prinsep,  because  there  the  act  of  the  master  was  unlawful ; 
here  it  was  lawful ;  and  therefore  that  case'is  no  authority  against 
the  defendants.  The  goods  in  the  present  case  were  sold  lawfully, 
and  from  necessity,  and  that  rendered  the  master  the  agent  for  the 
shipper,  and  entitled  him  to  contract  on  his  behalf  that  he  would 
receive  the  goods  at  the  intermediate  port,  and  pay  freight  for  the 
part  of  the  voyage  already  performed.  [He  cited  the  case  of  the 
Gratitudine  (3),  Freeman  v.  The  East  India  Company  (4),  Hunter  v. 

(1)  4  B.  B.  468  (7  T.  B.  381).  (3)  3  Bob.  Adm.  Bep.  259. 

(2)  10  B.  B.  328  (10  East,  378).  (4)  24  B.  B.  497  (5  B.  &  Aid.  621). 
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Vlibbboom    Parker  {l)f  Luke  v.  Lyde{2)^  Baillie  v.  Mogdigliafu{s)y  Williams  v. 
Chapman.     Smith  (i),  Robinson  v.  Marine  Insurance  Company  (5) y  Phillips  on 
Insurance  (e),  Roux  v.  Salvador  (7),  and  Shipton  v.  Thornton  (8).] 

[236  J  Greenwood,    in    reply,    [cited    Hurtin    v.     Union    Insurance 

Company  (9),  CaUendar  v.  Insurance  Company  of  North  America  (lO), 
Orey  v.  Walne  (ll),  Roux  v.  Salvador  (7),  Liddard  v.  Lope*  (12), 
and  MuUoy  v.  Backer  (13)] . 

Cur.  adr.  mtt. 

[  237  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  Court  took  time  to  consider  this  case,  which  was  argued  very 
ably  a  few  days  ago,  not  from  any  doubt  we  felt  at  the  time,  but 
[  *238  ]  from  a  desire  to  examine  ^certain  authorities,  to  which  we  were 
referred,  in  American  text- writers,  bearing  upon  the  question  before 
us.  That  question  was,  whether  freight  was  payable  upon  a  quantity 
of  rice,  which  was  shipped  at  Batavia  for  Rotterdam,  and  sold  by  the 
master  at  the  Mauritius,  into  which  place  the  ship  had  been  driven 
in  distress.  The  case  states,  that  the  rice  was  so  much  damaged  by 
sea  water,  that  it  was  necessary  without  delay  to  sell  it,  otherwise 
it  would  have  been  utterly  worthless,  from  the  progress  of  rapid 
putrefaction  ;  all  the  rest  of  the  cargo  was  either  thrown  overboard 
or  necessarily  disposed  of,  and  the  vessel  was  repaired  and  ultimately 
sent  upon  another  voyage. 

As  the  rice  was  not  carried  to  its  port  of  destination,  the  whole 
freight  payable  by  the  bill  of  lading  was,  primdfa^e,  not  due.  But 
it  was  said,  that  the  full  freight,  or  at  least  freight  pro  rata,  was  due 
on  the  rice,  by  reason  of  the  act  of  the  master  in  lawfully  selling  it 
at  the  Mauritius.  For  the  claim  to  full  freight  no  reasonable  ground 
was  laid;  but  the  defendants  insisted  on  their  right  to  freight 
pro  rata. 

It  was  conceded,  that  the  true  principle  upon  which  this  description 
of  freight  is  due  is,  that  a  new  contract  may  be  implied  to  pay  it, 

(1)  56  B.  R.  723  (7  M,  &  W.  322).         N.  C.  266). 

(2)  2  Burr.  882  ;  1  W.  Bl.  190.  (8)  48  B.  B.  507  (9  Ad.  &  El.  314  ,- 
(3)6    T.     R.    421,    11,  \     Park    on      1  P.  &  D.  216). 

Insur.  60.  (9)  1  Wash.  Cir.  R  360. 

(4)  2  Caines*  Reports,  13.  (10)  5  Binn.  R.  525. 

(5)  2  Johnson  R.  323.  (11)  2  Serg.  &  R.  229. 

(6)  Pp.  211,  212.  (12)  10  R.  R.  368  (10  East,  526). 

(7)  43  R.  R.  638  (4  Scott,  1 ;  3  Bing.  (13)  7  R,  R.  704  (5  East,  316), 
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from  the  acceptance  by  the  consignee  of  his  goods  delivered  at  an  vlibbboom 
intermediate  port,  instead  of  the  destined  port  of  delivery.  This  is  chapman. 
the  doctrine  in  the  case  of  Hunter  v.  Prinsep  (i),  and  of  the  more 
recent  American  cases  to  which  we  were  referred,  in  Mr.  Justice 
Story*s  edition  of  Abbott  on  Shipping,  p.  829,  and  which  doctrine 
may  be  shortly  stated  to  be  this :  that,  to  justify  a  claim  for  pro  rata 
freight,  there  must  be  a  voluntary  acceptance  of  the  goods  at  an 
intermediate  port,  in  such  a  mode  as  to  raise  a  fair  inference,  that 
the  further  carriage  of  the  goods  was  intentionally  dispensed  with. 
It  was  argued  on  the  part  of  the  defendants,  and  we  think  rightly, 
that  the  point  decided  in  the  case  of  Hunter  *v.  Prinsep  was  no  [  *239  ] 
authority  against  the  defendants,  for  there  the  captain  wrongfully 
sold  a  part  of  the  cargo  at  an  intermediate  port,  and  was  in  no 
respect  the  agent  of  the  shipper  in  so  doing,  nor  was  he  made  so 
by  the  subsequent  receipt  by  the  ship-owner  of  the  proceeds,  (which 
operated  only  as  a  waiver  of  one  species  of  remedy,  by  action  for  the 
tort),  and  consequently  there  was  no  ground  to  infer  a  new  contract 
between  the  shipper  and  ship-owner.  But  it  was  said,  that,  where 
the  goods  were  lawfully  sold  from  necessity,  the  case  was  different ; 
for  that,  in  such  a  case,  necessity  imposed  upon  the  master  the 
character  of  agent  for  the  shipper,  in  addition  to  his  ordinary  one 
of  agent  for  the  ship-owner,  and  that,  having  that  double  agency, 
he  might  be  presumed  to  have  intended  to  make  a  reasonable 
contract  between  his  two  principals,  that  is,  on  behalf  of  the  ship- 
owner, to  give  up  the  goods  at  the  intermediate  port,  instead  of 
carrying  them  on,  and  on  behalf  of  the  shipper,  to  receive  them 
there,  and  pay  reasonable  freight  for  the  part  of  the  voyage  already 
performed.  It  is  difficult  to  conceive  any  conjuncture  in  which  such 
a  presumption  could  be  made  ;  for  the  agency  of  the  master  from 
necessity  arises  from  his  total  inability  to  carry  the  goods  to  the 
place  of  destination,  which  dispensed  with  the  performance  of  that 
primary  duty  altogether,  and  the  right  to  freight  pro  rata,  from  the 
presumed  waiver  on  the  part  of  the  shipper  of  the  performance  of  a 
duty  which  the  master  was  ready  to  execute.  At  all  events,  we 
think  that  no  such  presumption  can  be  made  in  this  case.  According 
to  the  statement  in  the  special  case,  an  emergency  had  arisen,  in 
which,  as  the  law  is  laid  down  by  Lord  Stowell  in  the  case  of  the 
Gratitudiney  the  authority  of  agent  for  the  shipper  necessarily 
devolved  upon  the  master,  to  do  the  best  for  his  interest,  and  that 
was  to  sell,  because  the  cargo  was  perishable,  and  would  have 
(1)  10  B.  E.  328  (10  East,  394). 
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vlibsboom  perished,  if  it  had  been  left  at  the  Mauritius,  or  attempted  to  be 
Chapman,  carried  to  its  place  of  destination.  This  sale,  therefore,  transferred 
[  ^240  ]  the  property  and  *bound  the  shipper ;  but  in  no  other  respect  did 
the  necessity  under  the  circumstances  of  this  case  confer  upon  him 
any  agency.  But  if  we  suppose  that  he  had  a  further  authority ,  and 
that,  instead  of  being  the  master,  he  had  been  supercargo,  and  that 
his  sale  of  the  goods  had  been  equivalent  to  a  sale  by  the  defendants 
themselves,  present  at  the  Mauritius,  there  would  have  been  no 
reasonable  ground  to  infer  a  new  contract  to  pay  freight  pro  rata ; 
for  the  ship-owner  was  not  ready  to  carry  forward  to  the  port  of 
destination  in  his  own  or  another  ship,  and  consequently  no  inference 
could  arise,  that  the  shippers  were  willing  to  dispense  with  the  further 
carriage,  and  accept  the  delivery  at  the  intermediate  instead  of  the 
destined  port.  The  truth  is,  that  the  goods  were  in  the  same  situa- 
tion as  to  the  claim  for  freight  as  if  they  had  been  abandoned  by 
the  ship-owner,  and  left  behind  at  the  Mauritius,  and  there  sold  by 
the  owner.  This  view  of  the  case  accords  with  the  decisions  in  the 
American  Courts  to  which  we  were  referred:  Amiroyd  v.  Union 
Insurance  Co,y  Hurtin  v.  Union  Insurance  Co.,  cited  in  the  note, 
p.  829,  to  Mr.  Justice  Story*s  edition  of  Abbott  on  Shipping,  in  both 
of  which  it  was  held,  that,  if  the  cargo  is  sold  at  an  intermediate 
port  for  the  benefit  of  all  concerned,  no  freight  is  due. 

Mr.  Phillips,  in  his  book  Of  Insurance,  p.  212,  expresses  an  opinion 
that  freight  pro  raid  might  be  due  under  such  circumstances,  but 
cites  no  authority  which  would  warrant  such  a  position. 

We  therefore  think  that  the  defendants  have  no  set-off,  and  our 
judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1844.  CHAPPLE  V.   ANNE  COOPER  (1). 

j^^  g^-  (13  Meeson  &  Welsby.  252—260 ;  S.  0.  13  L.  J.  Ex.  286.) 

~3~~  An  in&nt  widow  is  bound  by  her  contract  for  the  furnishing  of  the 

L  ^^    J  funeral  of  her  husband,  who  has  left  no  property  to  be  administered. 

Dbbt  for  the  work  and  labour  of  the  plaintiff  as  an  undertaker, 
bestowed  by  him  in  and  about  the  funeral  of  a  certain  person  then 
lately  deceased,  upon  the  retainer  and  at  the  request  of  the 
defendant ;  with  counts  for  goods  sold,  money  paid,  and  on  an 
account  stated.  Pleas,  first,  never  indebted  ;  second,  infancy. 
(1)  Sale  of  Goods  Act,  1893,  s.  2. 
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Beplication  to  the  latter  plea,  that  the  work,  labour,  and  materials,      chapple 
and  other  neceRsary  things,  were  bestowed  and  used  by  the  plaintiff      cooper. 
in  and  about  the  funeral  of  the  defendant's  husband,  and  were 
necessaries  suitable  to  the  degree  and  condition  of  the  defendant. 
Rejoinder,  that  the  work,  labour,  &c.  were  not  necessaries  suited  to 
the  degree  and  condition  of  the  defendant.     Issue  thereon. 

At  the  trial  before  Ourney,  B.,  at  the  Middlesex  sittings  after  last  [  253  ] 
Easter  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiff,  who  is  an  undertaker,  to  recover  from  the  defendant,  a 
widow  under  the  age  of  twenty-one  years,  the  sum  of  292.  la.  6d.^ 
the  expenses  of  the  funeral  of  her  late  husband,  which  was  ordered 
by  her.  The  defendant  and  her  husband  lived  in  lodgings,  at  lOs. 
a  week,  and  the  latter,  who  had  failed  in  business,  died  without 
leaving  any  property.  It  was  contended  for  the  defendant,  that 
the  funeral  expenses  of  her  husband  could  not  be  considered 
necessaries  for  her.  The  learned  Judge  reserved  the  point,  and 
directed  a  verdict  for  the  plaintiff,  leaving  to  the  jury  only  the 
amount  of  damages.  The  jury  found  a  verdict  for  lOZ.,  and  the 
defendant  had  leave  to  move  to  enter  a  verdict  for  her  on  the 
second  issue. 

Crowder  having  obtained  a  rule  nisi  accordingly, 

Byles,  Serjt.,  and  Oray  showed  cause  in  Trinity  Term,  (June  10) : 

The  burial  of  a  deceased  husband,  who  has  left  no  executor,  and 
no  property,  is  a  necessary,  so  as  to  render  his  infant  widow  liable 
for  the  expenses  of  it.  The  word  ''  necessaries  "  is  not  confined  to 
necessaries  for  the  person  of  the  infant  himself,  but  may  extend  to 
necessary  things  provided  for  other  members  of  his  family.  And 
as  a  widow  must,  in  point  of  moral  decency  and  propriety,  remain 
with  the  dead  body  of  her  husband  until  its  interment,  the 
disposition  of  it  is  a  necessary  for  her,  more  even  than  food  or 
clothing.  In  Turner  v.  Trisby  (l),  it  was  ruled  by  Pratt,  Ch.  J., 
that  "  necessfiries  for  an  infant's  wife  are  necessaries  for  him."  So, 
in  Hand  v.  Slaney  (2),  necessaries  for  the  livery  servant  of  an  officer 
in*  the  army  were  held  to  be  necessaries  for  him.  In  Bacon's 
Maxims,  p.  67,  (edit.  1689),  the  noble  author,  illustrating  the 
maxim  *"  Persona  conjuncta  €equiparatur  interesse  propriOy^'  says  :  [  ^264  ] 
"  So,  if  a  man  under  the  years  of  twenty-one  contract  for  the 
nursing  of  his  lawful  child,  this  contract  is  good,  and  shall  not  be 
(1)  1  Stra.  168.  (2)  8  T.  E.  578. 
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Chapplb     avoided  by  infancy,  no  more  than  if  he  had  contracted  for  his  own 
Cooper.      aliments  or  eradition." 

(Alderson,  B.  :  Is  the  dead  body  of  the  husband  a  persona 
conjuncta  with  the  wife?  Daring  his  lifetime  she  was  liable  for 
nothing  ;  therefore  no  part  of  her  liability  can  arise  until  death  has 
separated  her  from  the  'persona  conjuncta.) 

The  widow  may  be  under  a  physical  incapacity,  from  illness,  of 
leaving  the  house  or  the  room  in  which  he  died ;  he  may  have  died 
of  a  contagious  fever,  rendering  his  dead  body  highly  pestilential : 
under  such  circumstances,  the  removal  of  that  which,  if  it  remain 
unburied,  may  be  the  certain  cause  of  disease  and  death,  is  surely 
a  necessary  for  her,  as  much  as  meat  or  drink.    In  the  present 
case,  the  widow  had,  from  poverty,  no  other  place  to  go  to ;  she 
was  besides,  according  to  the  laws  of  decency  and  morality,  under 
an  obligation  to  remain  until  the  funeral:  may  she  not,  under 
such  circumstances,  pledge  her  credit  for  the  funeral  expenses? 
Surely  she  could  not  be  justified  in  leaving  the  dead  body  with 
nobody  to  attend  to  it,  or  in  removing  it  into  the  highway  and 
leaving  it  there.     It  is  true  that  in  Go.  Litt.  172  a,  it  is  said  that 
''  an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  physic,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  and  instruction,   whereby  he  may  profit 
himself  afterwards."    But  the  matters  there  mentioned  are  only 
stated    as    instances.      The    passage    on    which    Lord    Coke    is 
commenting  is  Littleton's  259th  section,  the  words  of  which  are, 
that  "  if  before  such  age  (twenty-one  years)  any  deed  or  feoffment, 
grant,  release,  confirmation,  obligation,  or  other  writing,  be  made 
by  any  of  them,"  &c.,  "  all  serve  for  nothing,  and  may  be  avoided." 
On  which  Lord  Coke  says:  "Here  by  this  &c.  is  implied  some 
exceptions  out  of  the  generality,  as  an  infant  may  bind  himself," 
[*265]      &c.     *He  is  not  professing  to   include  all  the  exceptions.    In 
Coates  V.  Wilson  (i),  regimentals  furnished  to  an  infant  who  was  a 
member  of  a  volunteer  corps  were  held  by  Lord  Ellbnbobough  to 
be  necessaries  for  him.     In  Peters  v.  Fleming  (2),  Bolfe,  B.,  says : 
''  The  difficulty  arises  from  the  vague  and  uncertain  nature  of  the 
word  *  necessary.'     I  think  the  explanation  given  by  my  brother 
Aldebson  is  the  best  that  can  be  given ;  viz.  that  that  is  necessary 
which  is  bond  fide  purchased  for  use  and  not  for  ornament,  and 
(1)  8  R.  R.  841  (5  Esp.  152).  (2)  55  R.  R,  495  (6  M.  &  W.  42). 
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which  consorts  with  the  condition  and  rank  in  life  in  which  the  Ohapple 
party  moves."  And  Aldbbson,  B.,  in  the  course  of  the  argument  cooper. 
in  the  same  case,  says:  ''The  term  'necessaries/  as  applied  to 
dress,  may  mean  those  things  without  which  the  party  would  lose 
caste  in  society  :  "  and  he  lays  down  the  true  test  as  being,  whether 
the  articles  were  obtained  for  real  use,  being  also  suitable  to  the 
condition  and  degree  of  the  infant. 

(Aldbbson,  B.  :  Those  observations  begin  with  the  hypothesis 
that  some  clothes,  some  food,  or  some  teaching  is  necessary.  You 
begin  by  assuming  that  the  class  of  things  are  necessaries.  That 
is  the  difficulty  here.) 

The  term  "necessaries  "  really  means  things  which  the  infant  bond 
fide  has  need  of  or  occasion  for. 

(Aldbbson,  B.  :  Would  not  that  include  a  contract  for  trading?) 

No,  because  the  infant  may  obtain  his  livelihood  by  serving  another. 

But  an  infant  widow  may  properly  contract  for  the  funeral  of  her 

husband  according  to  his  degree  ;  if  there   be    assets,   she  will 

recover  the  expenses  back  from  the  representative  when  appointed ; 

if  there  be  none,  she  is  equally  bound  to  see  the  body  decently 

buried.     The  parish  cannot  be  applied  to  unless  the  husband  was 

in  the  workhouse  :  Reg.  v.  Stewart  (i).     There  Lord  Dbnman,  Ch.  J., 

says  :  "  It  should  seem  that  the  individual  under  whose  roof  a  poor 

person  dies  is  bound  to  carry  the  body  decently  ♦covered  to  the       [  *2B6  ] 

place  of  burial.    He  cannot  keep  the  body  unburied,  nor  do  anything 

which  prevents  Christian  burial." 

Crowder  and  Barstow,  contra  : 

To  hold  this  claim  to  be  necessaries  for  the  defendant,  would  be 
carrying  the  liability  of  an  infant  far  beyond  any  of  the  authorities, 
and  would  establish  a  new  principle  altogether.  The  cases  referred 
to  on  the  other  side,  of  the  supply  of  necessaries  for  a  man's  wife, 
or  children,  or  servant,  are  not  disputed.  But  the  rule  applies  only 
to  cases  of  a  personal  necessity  or  benefit ;  it  being  in  each  case  a 
question  only  of  degree.  Where  a  man  is  bound  by  law  to  provide 
for  his  wife  or  child,  that  which  is  furnished  to  them  is  considered 
in  law  as  furnished  to  himself.  In  those  cases  there  is  both  the 
contracting  capacity  and  the  liability :  but  here  there  was  no 
contracting  capacity  in  the  wife  during  her  husband's  lifetime. 
(1)  54  E.  B.  693  (12  Ad.  &  EL  773 ;  4  P.  &  D.  364). 


90  1844.     EX.     13  MEE.  &  W.  256—257.  [r-r. 

Chapple  But  thoagh  she  could  not  be  liable  for  necessaries  daring  his  life, 
coopEB.  it  is  said  some  sort  of  responsibility — which  is  not  defined — arises 
on  his  death.  The  inconvenience  of  the  body's  remaining  onboried 
would  obviously  be  the  same  to  a  mere  stranger  occupying  the 
room ;  is  he  therefore  to  be  liable?  Then  special  circumstances 
are  suggested,  which  it  is  enough  to  say  do  not  exist  in  this  case. 
The  case,  however,  appears  to  be  mainly  rested  on  the  supposed 
moral  obligation  of  the  wife  to  remain  with  the  body,  and  see  it 
decently  buried.  That  is  not  an  argument  which  can  be  applied  to 
such  a  question  as  this.  It  would  be  equally  moral  and  proper  in 
the  case  of  an  infant  son.  So,  the  obligation  of  a  son  to  pay  his 
father's  debts  is  a  strong  moral  obligation,  yet  no  legal  responsibility 
attaches  to  him.  But  how  can  such  an  obligation  be  thrown  upon 
an  insolvent  widow,  to  bind  herself  to  pay  for  such  a  matter  ?  A 
thing  is  not  a  necessary  for  an  infant,  merely  because  it  is 
necessary  that  it  should  be  done.  The  dictum  in  Reg.  v.  Stewart^ 
[  ^267  ]  even  if  it  can  be  supported  in  *law,  cannot  apply,  unless  it  can  be 
shown  that  the  interest  in  the  apartment  would  pass  to  the  widow 
on  the  husband's  death ;  but  the  term  would  vest  in  the  repre- 
sentative, if  there  were  any,  or  if  not,  in  the  ordinary.  In  all 
the  cases  on  this  subject,  the  matter  of  the  contract  concerned  the 
personal  benefit  of  the  infant,  and  there  is  no  case  in  which  it 
appears  that  there  was  any  primary  liability  in  any  other  person. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

We  took  time  to  consider  this  case,  which,  in  the  course  of  the 
last  Term,  was  argued  before  my  brothers  Gurney  and  Bolfe  and 
myself.  The  declaration  was  in  the  ordinary  form  for  work  and 
labour  and  materials  found.  To  this  the  defendant  pleaded  infancy ; 
and  the  replication  stated  that  the  goods  were  necessaries.  At  the 
trial,  it  appeared  that  the  plaintiff,  being  an  undertaker,  had,  by 
the  defendant's  order,  conducted  the  funeral  of  her  husband. 
The  jury,  under  my  brother  Gurnby's  direction,  found  a  verdict 
for  the  plaintiff,  damages  10{.,  being  the  reasonable  amount  of  such 
expenses. 

On  the  motion  to  enter  a  verdict  for  the  defendant,  the  various 
authorities  have  been  brought  before  us.  My  brother  Byles,  in  his 
argument,  ingeniously  suggested  a  variety  of  cases  in  which  such 
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expenses  as  these  might  become  necessaries  from  the  peculiar      Chapple 

sitaation  of  the  infant,  as  if  she  were  sick  and  had  only  one  apart-      cooper. 

ment  in  which  the  body  lay,  and  so  the  removal  of  the  offence 

therefrom  arising  might  be  as  much  a  necessary  to  her  as  medicine 

for  her  sickness.    But  it  is  manifest  that  such  cases  would  be 

determined  on  their  special  circumstances,  and  it  is  a  sufficient 

answer  to  this  argument  to  say  that  no  such  special  circumstances 

exist  here.    This  question,  therefore,  must  depend  on  the  general 

principles  by  which  the  validity  of  an  infant's  contracts  are  to  *be       [  ^258  ] 

governed.     Now  it  seems  clear  that  an  infant  can  contract  so  as  to 

bind  himself  in  those  cases  where  it  is  necessary  for  him  to  have 

the  things  for  which  he  contracts  ;  or  where  the  contract  is,  at  the 

time  he  makes  it,  plainly  and  unequivocally  for  his  benefit.     It  is 

with  the  former  class  that  we  are  concerned.     Things  necessary 

are  those  without  which  an  individual  cannot  reasonably  exist.    In 

the  first  place,  food,  raiment,  lodging,  and  the  like.     About  these 

there  is  no  doubt.     Again,  as  the  proper  cultivation  of  the  mind  is 

as  expedient  as  the  support  of  the  body,  instruction  in  art  or  trade, 

or  intellectual,  moral,  and  religious  information  may  be  a  necessary 

also.    Again,  as  man  lives  in  society,  the  assistance  and  attendance 

of  others  may  be  a  necessary  to  his  well-being.    Hence  attendance 

may  be  the  subject  of  an  infant's  contract.     Then  the  classes  being 

established,  the  subject-matter  and  extent  of  the  contract  may  vary 

according  to  the  state  and  condition  of  the  infant  himself.    His 

clothes  may  be  fine  or  coarse  according  to  his  rank ;  his  education 

may  vary  according  to  the  station  he  is  to  fill ;  and  the  medicines 

will  depend  on  the  illness  with  which  he  is  afflicted,  and  the  extent 

of  his  probable  means  when  of  age.      So,  again,  the  nature  and 

extent  of  the  attendance  will  depend  on  his  position  in  society ;  and 

a  servant  in  livery  may  be  allowed  to  a  rich  infant,  because  such 

attendance  is  commonly  appropriated  to  persons  in  his  rank  of  life. 

But  in  all  these  cases,  it  must  first  be  made  out  that  the  class  itself 

is  one  in  which  the  things  furnished  are  essential  to  the  existence 

and  reasonable  advantage  and  comfort  of  the  infant  contractor. 

Thus,  articles  of  mere  luxury  are  always  excluded,  though  luxurious 

articles  of  utility  are  in  some  cases  allowed.     So,  contracts  for 

charitable  assistance  to  others,  though  highly  to  be  praised,  cannot 

be  allowed  to  be  binding,  because  they  do  not  relate  to  his  own 

personal  advantage.    In  all  cases  there  must  be  personal  advantage 

from  the  contract  derived  to  the  infant  himself. 

It  is  manifest,  we  think,  that  this  principle  alone  would  not  be        [  269  ] 
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Chapple  sufficient  to  decide  the  present  case.  For  it  would  be  difficult  to 
Cooper.  8^7  ^^^^  there  is  any  personal  advantage  necessarily  derived  to  an 
infant  from  the  mere  burial  of  a  deceased  person.  But  there  is 
another  consideration  which  arises  out  of  the  circumstances  of  this 
case,  which  may,  we  think,  materially  a£fect  the  defendant's  liability. 
This  is  the  case  of  an  infant  widow,  and  the  burial  that  of  her 
husband,  who  has  left  no  property  to  be  administered.  Now  the 
law  permits  an  infant  to  make  a  valid  contract  of  marriage,  and  all 
necessaries  furnished  to  those  with  whom  he  becomes  one  person 
by  or  through  the  contract  of  marriage  are,  in  point  of  law, 
necessaries  to  the  infant  himself.  Thus,  a  contract  for  necessaries 
to  an  infant's  wife  and  lawful  children,  is  used  by  Lord  Bacon  as 
one  of  the  illustrations  of  the  maxim,  persona  conjuncta  aqmparatur 
intei-esse  proprio  (i).  "  If  a  man,"  says  Lord  Bacon,  "  under  the 
years  of  twenty-one,  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliments  or  education."  Now 
there  are  many  authorities  which  lay  it  down  that  decent  Christian 
burial  is  a  part  of  a  man's  own  rights  ;  and  we  think  it  is  no  great 
extension  of  the  rule  to  say,  that  it  may  be  classed  as  a  personal 
advantage,  and  reasonably  necessary  to  him.  His  property,  if  he 
leaves  any,  is  liable  to  be  appropriated  by  his  administrator  to  the 
performance  of  this  proper  ceremonial.  If  then  this  be  so,  the 
decent  Christian  burial  of  his  wife  and  lawful  children,  who  are  the 
persona  conjunct^  with  him,  is  also  a  personal  advantage  and 
reasonably  necessary  to  him ;  and  then  the  rule  of  law  applies,  that 
he  may  make  a  binding  contract  for  it.  This  seems  to  us  to  be  a 
proper  and  legitimate  consequence  from  the  proposition  that  the 
[  *260  ]  law  allows  an  infant  to  make  a  valid  ^contract  of  marriage.  If  this 
be  correct,  then  an  infant  husband  or  parent  may  contract  for  the 
burial  of  his  wife  or  lawful  children  ;  and  then  the  question  arises, 
whether  an  infant  widow  is  in  a  similar  situation.  It  may  be  said 
that  she  is  not,  because  during  the  coverture  she  is  incapable  of 
contracting,  and  after  the  death  of  the  husband  the  relation  of 
marriage  has  ceased.  But  we  think  this  is  not  so.  In  the  case  of 
the  husband,  the  contract  will  be  made  after  the  death  of  the  wife 
or  chUd,  and  so  after  the  relation  which  gives  validity  to  the  contract 
is  at  an  end  to  some  purposes.  But  if  the  husband  can  contract 
for  this,  it  is  because  a  contract  for  the  burial  of  those  who  are 
persome  conjuncta  with  him  by  reason  of  the  marriage,  is  as  a 
(1)  Bac.  Law  Maxims,  p.  86. 
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contract  for  his  own  personal  benefit,  and  if  that  be  so,  we  do  not      Chapplb 
see  why  the  contract  for  the  burial  of  the  husband  should  not  be      coo^peb. 
the  same  as  a  contract  by  the  widow  for  her  own  personal  benefit. 
Her  coverture  is  at  an  end,  and  so   she  may  contract,  and  her 
infancy  is,  for  the  above  reasons,  no  defence,  if  the  contract  be  for 
her  personal  benefit. 

It  may  be  observed,  that  as  the  ground  of  our  decision  arises  out 
of  the  infant's  previous  contract  of  marriage,  it  will  not  follow  from 
it  that  an  infant  child,  or  more  distant  relation,  would  be  responsible 
upon  a  contract  for  the  burial  of  his  parent  or  relative. 

For  these  reasons  we  think  this  rule  must  be  discharged. 

^  Rule  discharged. 

LYON  V.  EEED  and  Others  (1).  im. 

Anvil  24 

(13  Meeson  &  Welsby,  286—312 ;  S.  C.  13  L.  J.  Ex.  377  ;  8  Jur.  762.)  ^/y  6. ' 


A  surrender  by  deed  is  unnecessary,  where  the  former  lessee  is  the  party 
who  takes  the  new  lease,  as  the  fact  of  his  so  doing  is  evidence  that  the 
new  lease  has  been  accepted  by  him,  and  such  acceptance  operates  as  a 
surrender  in  law ;  but  it  is  not  enough  that  the  lessee  agrees  to  an  act  done 
by  the  reversioner ;  and  aemhle,  that  a  demise  of  premises  by  the  reversioner 
to  a  stranger,  with  the  consent  of  the  lessee  in  possession,  will  not  amount 
to  a  surrender  by  operation  of  law. 

The  term  **  surrender  by  operation  of  law  "  is  properly  applied  to  cases 
where  the  owner  of  a  particular  estate  has  been  a  party  to  some  act,  the 
validity  of  which  he  is  by  law  afterwards  estopped  from  disputing,  and 
which  would  not  be  valid  if  his  particular  estate  continued  to  exist.  Thus, 
when  lessee  for  years  accepts  a  new  lease  from  his  lessor,  he  is  estopped 
from  saying  that  his  lessor  had  not  the  power  to  make  the  new  lease ;  and 
as  the  lessor  could  not  grant  the  new  lease  until  the  prior  one  had  been 
surrendered,  the  acceptance  of  such  new  lease  is  of  itself  a  surrender  of  the 
former  one.  Such  surrender  is  the  act  of  the  law,  and  takes  place 
independently  of,  and  even  in  spite  of,  the  intention  of  the  parties. 

The  acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  acts  of 
notoriety,  not  less  formal  and  solenm  than  the  execution  of  a  deed ;  as,  for 
instance,  livery,  entry,  acceptance  of  an  estate,  and  the  like. 

Debt.     The  declaration  stated,  that,  under  and  by  virtue  of  a 

certain  indenture  of  lease,  bearing  date  the  26th  December,  1808, 

made  between  George,  Bishop  of  Lincoln,  Dean  of  St.  Paul's,  of 

the  one  part,  and  John  Ord  and  Joseph  Planta  of  the  other  part, 

whereby  the  said  Dean  did  demise  certain  premises  thereinafter 

mentioned  to  the  said  John  Ord  and  Joseph  Flanta  for  a  term  of 

(1)  Cited,  Qrimwood  v.  Moss  (1872)  explained,  WalUs  v.  Hands  [1893]  2 

L.  E.  7  C.  P.  360, 364, 41  L.  J.  C.  P.  239 ;  Ch.  75,  62  L.  J.  Ch.  586 ;  and  see  notes 

Phillips  V.  Miller  (1875)  L.  E.  10  C.  P.  to  Doe  v.  Oliver,  2  Sm.  L.  C.  838—846, 

420, 424 ;  Oadiler  v.  Henderson  (1877)  2  1 1th  ed.— A.  C. 
Q.  B.  D.  575,  680,  46  L.  J.  U.  B.  607 ; 
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Lyon        forty  years,  commencing  from  the  25th  December,  1808,  the  said 
Rb^bd.        John  Ord  and  Joseph  Planta,  being  so  possessed  of  the  residue 
[  •286]       then  unexpired  of  the  said  term,  on  the  24th  day  of  March,  ♦1808, 
by  a  certain  indenture  of  demise  then  made,  demised,  leased,  and 
to  farm  let  to  one  Shakespeare  Eeed,  certain  messuages,  lands,  and 
premises  in  the  declaration  mentioned,  and  situate  and  being  in  the 
parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex,  to  have 
and  to  hold  the  same  to  the  said  S.  Beed,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  thirty-four  years,  to  be  com- 
puted from  the  25th  day  of  December,  1807,  yielding  and  paying 
for  the  same,  every  year  during  the  said  last-mentioned  term  of 
thirty-four  years,  to  the  said  J.  Ord  and  J.  Planta,  their  executors, 
administrators,   or  assigns,   the   clear  yearly  rent  of  452.  10«. ; 
by  virtue  of  which  said  demise  the  said  S.  Beed  entered  into 
possession  on  the  24th  March,  1808.     The  declaration  further 
stated,  that  the  said  J.  Ord  and  J.  Planta,  being  possessed  of  the 
reversion  of  the  said  tenements  and  premises  immediately  expectant 
on  the  said  term  so  granted  to  the  said  S.  Beed,  afterwards,  on  the 
8rd  October,  1811,  by  an  indenture  then  made,  assigned  all  their 
right,  title,  and  interest  in  the  residue  then  unexpired  of  the  said 
term  of  forty  years,  to  Robert  Hartshorn  Barber  and  Francis 
Charles  Parry,  their  executors,  administrators,  and  assigns.     And 
further,  that  after  the  said  last-mentioned  indenture  had  been 
made,  and  during  the  said  term  so  granted  to  Shakespeare  Beed, 
George,  Bishop  of  Lincoln,  Dean  of  Saint  Paul's,  being  as  such 
Dean  seised  in  his  demesne  as  of  fee  of  and  in  the  reversion  of  and 
in  the  said  tenements,  to  wit,  of  and  in  the  reversion   thereof 
expectant  upon  the  determination  of  the  said  term  of  forty  years, 
afterwards,  on  the  81st  day  of  August,  1812,  by  an  indenture  made 
between  the  said  Dean  of  the  first  part,  Thomas  Bowes,  Earl  of 
Strathmore  and  Einghorn,  of  the  second  part,  and  John  Osborn 
and  John  Burt  of  the  third  part,  demised  the  said  tenements 
mentioned  to  have  been  demised  to  the  said  S.  Beed  unto  the  said 
J.  Osborn  and  J.  Burt,  their  executors,  administrators,  and  assigns, 
[  •287  ]       for  the  term  of  ninety -nine  years  from  *the  day  next  before  the  day 
of  the   date  of  the  last-mentioned  indenture.     The   declaration 
further  stated,  that  afterwards,  on  the  6th  day  of  January,  1814, 
by  an  indenture  then  made,  the  said  Bobert  Hartshorn  Barber  and 
Francis  Charles  Parry  assigned  to  the  said  Dean  of  St.  Paul's  the 
said  demised  tenements,  to  the  intent  and  purpose,  amongst  other 
things,  that  the  said  Dean  might,  with  all  practicable  speed,  execute 
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a  new  lease  of  the  said  tenements  to  John  Osborn  and  John  Burt,  Lton 
their  executors,  administrators,  and  assigns ;  and  that  afterwards,  ^^^^j^ 
on  the  29th  day  of  January,  1814,  by  an  indenture  then  made 
between  the  said  Dean  of  St.  Paul's  of  the  first  part,  Thomas 
Bowes  of  the  second  part,  John  Osborn  and  John  Burt  of  the  third 
part,  the  said  J.  Osborn  and  J.  Burt  did  surrender  and  yield  up  to 
the  said  Dean  the  said  term  of  ninety-nine  years  so  granted  to 
them,  and  that,  for  the  considerations  therein  mentioned,  the  said 
Dean,  for  himself  and  his  successors,  did  demise  to  the  said 
J.  Osborn  and  J.  Burt,  their  executors,  administrators,  and  assigns, 
the  said  before-named  tenements  for  the  term  of  ninety-nine  years, 
commencing  from  the  day  next  before  the  day  of  the  date  of  the 
said  last-mentioned  indenture. 

The  declaration  then  proceeded  to  trace  the  title,  by  divers  mesne 
assignments,  from  Osborn  and  Burt. to  the  present  plaintiff.  It 
then  alleged  that  the  rent  claimed  accrued  due  partly  in  the  life- 
time of  the  testator,  and  partly  since  his  decease,  whilst  the  pre- 
mises were  in  the  possession  of  the  defendants  as  his  executors ; 
and  that  the  rent  was  unpaid,  whereby  the  action  accrued. 

The  defendants  pleaded,  first,  that  at  the  time  of  making  the 
said  indenture  of  the  81st  August,  1812,  the  said  Dean  was  not 
seised  in  his  demesne  as  of  fee  of  and  in  the  reversion  of  and  in  the 
said  tenements  in  the  declaration  mentioned,  expectant  upon  the 
determination  of  the  said  term  of  forty  years ;  secondly,  that  the 
said  Dean  did  not  ^demise  unto  the  said  John  Osborn  and  John  [  #288  ] 
Burt,  their  executors,  administrators,  and  assigns,  the  said  tene- 
ments for  the  term  of  ninety-nine  years  from  the  day  before  the 
day  of  the  date  of  the  said  indenture  of  the  Slst  August,  1812 ; 
thirdly,  that  the  said  Barber  and  Parry  did  not,  to  such  intent  as 
in  the  declaration  alleged,  assign  the  said  tenements  to  the  said 
Dean ;  fourthly,  that  the  said  J.  Osborn  and  J.  Burt  did  not,  by  the 
said  indenture  mentioned,  surrender  to  the  said  Dean  the  said  term 
of  ninety-nine  years ;  upon  all  which  pleas  issues  were  joined. 

The  defendants  pleaded  fifthly,  that  the  said  Dean  of  St.  Paul's 
being  seised  in  his  demesne  as  of  fee  of  and  in  the  reversion  of  and 
in  the  said  tenements  expectant  upon  the  determination  of  the  said 
term  of  forty  years  in  the  declaration  mentioned,  commencing  on 
the  25th  of  December,  1808,  after  the  making  of  the  said  indenture 
of  the  3rd  of  October,  1811,  and  before  the  making  of  the  said 
indenture  of  the  Slst  day  of  August,  1812,  and  also  before  the 
making  of  the  said  indenture  of  the  29th  day  of  January,  1814,  on 
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Ltok  the  7th  day  of  April,  1812,  by  a  certain  indenture  then  made 
Reed.  between  the  said  Dean  on  the  one  part,  and  the  said  John  Ord  and 
Joseph  Planta  on  the  other  part,  for  and  in  consideration  of 
(amongst  other  things)  the  sam  of  6,800Z.,  then  paid  by  the  said 
J.  Ord  and  J.  Planta,  the  said  Dean  did  grant  unto  them  the 
reversion  of  and  in  the  last-mentioned  premises,  for  the  term  of 
forty  years  from  the  feast-day  of  the  Nativity  of  our  Lord  Christ, 
in  the  year  of  our  Lord  1811,  by  virtue  of  which  last  indenture,  and 
by  force  of  the  statute  made  for  transferring  uses  into  possession, 
the  last  mentioned  reversion  became  and  was  vested  in  John  Ord 
and  J.  Planta,  and  remained  and  continued  so  vested  from  thence 
until  and  after  the  making  of  the  said  indenture  of  the  said  81  st 
day  of  August,  1812,  also  until  and  after  the  making  of  the  said 
[  *289  ]  indenture  of  the  6th  day  of  January,  1814,  and  *also  until  and 
after  the  time  of  making  the  said  indenture  of  the  29th  day  of 
January,  1814. 

The  defendants  pleaded,  sixthly,  that  the  said  Dean  did  not 
demise  unto  the  said  J.  Osbom  and  J.  Burt,  their  executors, 
administrators,  and  assigns,  the  said  tenements  for  the  said  term  of 
ninety-nine  years,  commencing  from  the  day  next  before  the  day  of 
the  date  of  the  said  indenture  of  the  29th  day  of  January,  1814 ; 
upon  which  issue  was  joined. 

To  the  fifth  plea  the  plaintiff  replied,  that  after  the  making  of  the 
said  indenture  of  the  7th  day  of  April,  1812,  and  before  the  said 
indenture  of  the  81st  day  of  August,  1812,  on  the  22nd  day  of  July, 
1812,  by  a  certain  Act  of  Parliament  then  made  in  the  52nd  year  of 
the  reign  of  King  George  III.,  intituled  ''An  Act  to  enable  the  Dean  of 
St.  Paul,  London,  to  grant  a  Lease  of  Messuages,  Tenements,  Lands, 
and  Hereditaments,  in  the  Parish  of  8t.  Paul,  Shadwell,  in  the 
County  of  Middlesex,  and  to  enable  the  Lessees  to  grant  Sab-leases 
for  building  on  and  repairing  that  Estate,"  after  reciting  (amongst 
other  things)  the  said  indenture  of  the  7th  of  April,  1812,  it  was 
enacted,  '*  that  it  should  and  might  be  lawful  to  and  for  the  said  Dean 
of  St.  Paul's,  and  his  successors  for  the  time  being.  Deans  of  St.  Paul's, 
and  he  and  they  was  and  were  thereby  required  and  directed,  at  any 
time  after  the  passing  of  that  Act,  on  a  surrender  of  the  existing 
lease,  at  the  request  and  at  the  expense  of  one  Thomas  Bowes,  or 
the  person  for  the  time  being  beneficially  interested  under  a  certain 
will  of  one  Mary  Bowes,  deceased,  in  the  yearly  rents  of  the  said 
premifies  comprised  in  the  said  lease  of  the  said  7th  day  of  April, 
1812,  by  indenture  under  the  hand  and  seal  of  the  then  Dean  of 
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St.  Paul's,  to  demifle,  lease,  and  to  farm  let  unto  the  said  J.  Osborn        Lyon 
and  J.  Burt,  their  executors,  administrators,  and  assigns,  the  said        ^^ij,^ 
tenements;  and  it  was  by  the  said  Act  further  enacted,  that,  imme- 
diately upon  the  execution  by  the  said  Dean  of  the  said  lease  for  the 
term  of  ninety-nine  *years,  first  to  be  granted  in  pursuance  of  that       [  *290  ] 
Act,  the  said  subsisting  lease  of  the  said  7th  day  of  April,  1812, 
should  become  void  to  all  intents  and  purposes  whatsoever,  but 
subject  and  without  prejudice  to  such  valid  and  lawful  underleases 
of  all  or  any  part  of  the  said  premises  in  the  said  lease  of  the  7th 
day  of  April,  1812,  comprised,  as  might  be  then  subsisting.     It 
farther  stated,  that  the  said  lease  of  the  said  7th  day  of  April,  1812, 
in  the  said  in-part-recited  Act  mentioned  and  referred  to  as  the  then 
existing  lease,  is  the  same  indenture  in  the  said  fifth  plea  alleged 
to  have  been  made  on  the  same  7th  day  of  April,  1812,  by  the  said 
Dean  of  St.  Paul's,  and  the  lands  and  premises  in  the  last-mentioned 
lease  mentioned  were  the  lands  and  premises  in  the  said  Act  men- 
tioned, whereof  the  tenements  in  the  declaration  mentioned  were 
and  are  parcel.     And  it  further  averred,  that  the  said  then  existing 
lease  of  the  7th  day  of  April,  1812,  was  duly  surrendered  at  the  time 
of  the  making  of  the  said  indenture  of  the  Slst  day  of  August,  1812, 
and  that  the  said  indenture  of  the  Slst  day  of  August,  1812,  was 
made  at  the  request  and  expense  of  the  said  Thomas  Bowes,  and 
was  made  upon  the  said  term  and  subject  to  the  said  restrictions, 
conditions,  provisoes,  rents,  reservations,  and  covenants  in  the  said 
Act  mentioned,  whereby  the  said  lease  of  the  7th  day  of  April,  1812, 
in  the  said  fifth  plea,  and  in  the  said  Act  mentioned,  became  and  was 
void  to  all  intents  and  purposes  whatsoever:   concluding  with  a 
verification. 

The  defendants,  by  their  rejoinder,  alleged  that  the  said  lease  of 
the  7th  day  of  April,  1812,  was  not  duly  surrendered. 

The  cause  was  tried  before  Lord  Abinger,  G.  B.,  at  the  London 
sittings  after  Hilary  Term,  1848,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case  : 

Before  and  at  the  time  of  making  the  first-mentioned  *  indenture  [  *29i  ] 
hereinaft-er  mentioned,  to  which  the  then  Bight  Reverend  Father 
in  God,  George,  Lord  Bishop  of  Lincoln,  Dean  of  the  Cathedral 
Church  of  St.  Paul  in  London,  who  is  hereinafter  described  as  and 
called  **  the  said  Dean,"  or  ''  the  said  Dean  of  St.  Paul's,"  was  a 
party,  the  said  Dean  was  as  such  Dean  seised  in  fee  of  the  tenements 
hereinafter  mentioned. 
(The  case  here  set  forth  a  schedule  or  short  abstract  of  the  deeds 
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Lton  mentioned  and  stated  in  the  declaration,  down  to  the  indenture  of 
iiEBD.  the  7th  of  April,  1812,  and  it  stated  that  no  rent  was  paid  under  the 
indenture  of  the  24th  of  March,  1808.  It  then  mentioned  the  private 
Act  of  Parliament,  52  Oeo.  III.  c.  205,  passed  the  22nd  of  July,  1812, 
stated  in  the  replication  to  the  5th  plea  and  the  indenture  of  lease 
of  the  81st  of  August,  1812,  and  stated  that  the  several  deeds  were 
executed  on  the  dates  thereof. 

The  case  then  stated  that  the  interest,  if  any,  of  the  said  John 
Osbom  and  John  Burt,  and  also  of  the  said  B.  H.  Barber  and  F.  C. 
Parry,  in  the  said  tenements  comprised  in  the  said  leases,  was  as 
trustees  for  the  Bowes  family.  The  lease  of  the  7th  of  April,  1812, 
was  found  among  the  muniments  of  the  Dean  of  St.  Paul's. 

The  case  then  contained  an  abstract  of  the  indentures  of  the  6th 
of  January,  1814,  and  29th  of  January,  1814,  and  of  an  indenture 
dated  21st  of  May,  1819,  between  the  said  John  Burt  of  the  first 
part,  the  said  Thomas  Bowes  of  the  second  part,  and  the  said  John 
Osborn,  then  Sir  John  Osbom,  Bart.,  of  the  third  part ;  and  stated, 
that  it  purported  to  be  a  release  and  assignment  by  the  said  John 
Burt  to  the  said  Sir  John  Osbom,  and  it  was  intended  by  this 
indenture  to  vest  in  Sir  John  Osbom  alone  the  ninety-nine  years' 
term,  intended  and  supposed  to  have  been  granted  to  him  and 
John  Burt  by  the  indenture  of  the  29th  of  January,  1814.  This 
indenture  was  executed  by  the  said  John  Burt  on  the  date  thereof.) 
[  ^^^  ]  Private  Act  of  Parliament,  stat.  1  Geo.  IV.  c.  41,  passed  ♦ISth 

July,  1820,  intituled  *'  An  Act  for  confirming  a  Lease  granted  by 
the  Dean  of  St.  Paul's,  London,  to  Sir  John  Osbom,  Bart.,  and 
John  Burt,  Esq.,  dated  the  29th  day  of  January,  1814,  and  for 
establishing  certain  derivative  Leases  granted  by  the  Lessees." 

The  tenements  to  which  the  said  Act  of  Parliament  of  the 
1  Geo.  IV.  relates  are  those  demised  by  the  said  indentures  of  the 
26th  December,  1808,  and  the  24th  March,  1808,  and  the  several 
indentures  of  lease  of  the  26th  December,  1808,  7th  April,  1812, 
and  81st  August,  1812,  mentioned  in  the  last-mentioned  Act  of 
Parliament,  are  those  which  are  in  this  case  previously  mentioned. 

9th  September,  1820.  Indenture  of  this  date  between  the  said 
Sir  John  Osborn  of  the  first  part,  the  said  Thomas  Bowes,  Earl  of 
Strathmore  and  Kinghorn,  of  the  second  part ;  and  the  plaintiff 
and  one  Henry  Disney  Roebuck  of  the  third  part. 

This  indenture  purports  to  be  an  assignment  by  the  said  Sir  John 
Osborn  to  the  plaintiff  and  Henry  Disney  Boebuck ;  and  it  was 
intended  by  this  indenture  to  vest  in  the  plaintiff  and  Henry  Disney 
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Roebuck  the  residue  of  the  ninety-nine  years'  term,  intended  and  Lyon 
supposed  to  have  been  granted  to  John  Osborn  and  John  Burt  by  RE^in. 
the  indenture  of  the  29th*  January,  1814. 

Ist  January,  1886.  On  this  day  the  said  Henry  Disney  Roebuck 
died. 

3rd  May,  1837.  On  this  day  the  said  Shakespeare  Reed  died, 
having  first  made  a  will,  whereby  he  appointed  the  defendants 
executrix  and  executors  thereof,  who,  since  his  death,  have  duly 
proved  the  said  will  and  taken  upon  themselves  the  burden  of  the 
execution  thereof. 

The  operation  or  effect  of  the  said  deeds  and  Acts  of  Parliament, 
or  any  or  either  of  them,  is  not  admitted,  or  any  statement  or 
matter  in  the  said  Acts  or  deeds  or  any  or  either  of  them  contained, 
but  is  expressly  reserved  for  and  referred  to  the  decision  and  judg- 
ment of  the  Court.  Copies  *of  the  pleadings,  and  of  the  said  [  *^^  1 
several  indentures  and  of  the  said  Acts  of  Parliament  are  contained 
in  the  appendix  to  this  case,  and  are  to  be  taken  as  part  of  the  case. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the 
plaintiff  is  entitled  to  recover  in  this  action,  and  how  and  for  whom 
the  verdict  on  the  respective  issues  is  to  be  entered,  and  how,  and 
for  whom,  and  what  judgment  is  to  be  given.  If  the  Court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  the  amount  of 
the  rent  is  to  be  taken  at  the  sum  of  8642.  10«. 

The  Court  is  to  be  at  liberty  to  draw  such  inferences  of  facts 
as  a  jury  should  have  drawn,  and  to  allow  such  amendments  as 
they  may  deem  right,  upon  terms  according  to  their  discretion. 
Either  party  is  to  be  at  liberty  to  turn  this  case  into  a  special 
verdict. 

In  a  rider  added  to  the  case  at  the  suggestion  of  the  Court,  it  was 
stated  that  on  the  2nd  of  October,  1820,  William  Van  Milder t.  Bishop 
of  Llandaff,  was  elected  Dean  of  St.  FauPs  in  the  stead  of  the  said 
Oeorge,  Bishop  of  Lincoln,  and  was  installed  as  such  Dean  on  the 
14th  of  October,  1820.  On  the  8th  of  May,  1826,  Charles  Richard 
Sumner,  Bishop  of  Llandaff,  was  elected  Dean  of  St.  Paul's  in  the 
stead  of  the  said  William  Van  Mildert,  and  was  installed  on  the 
12th  of  May,  1826.  On  the  24th  of  December,  1827,  Edward 
Coplestone,  Bishop  of  Llandaff,  was  elected  Dean  of  St.  Paul's, 
instead  of  the  said  C.  R.  Sumner,  and  was  installed  on  the  29th  of 
the  same  month. 

The  private  Act  of  1  Geo.  IV.  c.  41,  was  added  as  an  appendix  to 
i^he  special  case.    It  recited,  inter  alia^  the  le^se  of  the  26th  of 
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Lyok  December,  1808,  to  Ord  and  Plants.  A  decree  of  the  Court  of 
IIKF.D.  Chancery,  dated  28th  of  May,  1811,  whereby  it  was  referred  to  one 
of  the  Masters  to  appoint  trustees  of  the  said  leasehold  estates,  the 
appointment  of  Barber  and  Parry  as  trustees,  the  assignment  to 
them  of  the  8rd  of  October,  1811,  the  renewed  lease  to  Ord  and 
[•294]  *pianta  of  the  7th  of  April,  1812,  the  before-mentioned  stat. 
52  Oeo.  III.  c.  205,  authorizing  the  Dean  to  grant  leases  to  Osborn 
and  Burt  for  ninety-nine  years,  the  lease  of  the  81st  of  August,  1812, 
the  indentures  of  the  6th  of  January  and  the  29th  of  January,  1814, 
and  the  indenture  of  the  21st  May,  1819.  It  then  stated  the  report 
of  Master  Cox  in  a  case  of  Braham  v.  Bowes,  dated  the  15th  of 
February,  1820,  and  that  the  Master  was  of  opinion  that  the  lease 
of  the  81st  of  August,  1812,  was  not  authorized  by  the  Act  of 
Parliament,  inasmuch  as  the  Act  authorized  the  Dean  to  execute  a 
lease  for  ninety-nine  years  on  the  surrender  of  the  then  existing 
lease,  and  that  the  lease  of  the  26th  December,  1809,  was  not 
surrendered  when  the  lease  of  the  81st  of  August,  1812,  was 
executed;  and  that  he  was  also  of  opinion  that  the  lease  of  the 
29th  of  January,  1814,  was  void,  inasmuch  as  the  indenture  of  the 
6th  of  the  same  month  operated  as  an  assignment  to  the  Dean  for 
the  residue  of  the  term  of  forty  years  created  by  the  indenture  of 
the  26th  of  December,  1808,  and  not  as  a  surrender  of  such  term, 
by  reason  that  the  Dean  had,  by  the  indenture  of  the  7th  of  April, 
1812,  made  a  demise  for  a  term  of  years  which  was  subsisting  if 
the  lease  of  the  81st  of  August,  1812,  was  not  authorized  by  the 
power  in  the  Act,  which  he  was  of  opinion  it  was  not ;  and  therefore 
it  appeared  to  him  that  an  Act  of  Parliament  was  necessary  to 
remove  the  doubts  which  appertained  to  the  title  to  the  said  lease- 
hold estates.  It  was  then  enacted,  that  the  lease  of  the  29th  of 
January,  1814,  should  be  and  stand  absolutely  established  and 
confirmed  for  the  term  of  ninety-nine  years  from  the  date  of  the 
same  indenture,  and  the  same  was  thereby  declared  to  be  valid  and 
effectual  to  all  intents  and  purposes  whatsoever.  By  the  second 
section  it  was  further  enacted,  that,  immediately  after  the  passing 
of  the  Act,  the  indentures  of  the  26th  of  December,  1808,  the  7th 
of  April,  1812,  and  the  81st  of  August,  1812,  or  such  of  them  as 
were  then  subsisting,  should  cease,  determine,  and  be  void  to  all 
[  ♦296  ]  intents  and  *purposes  ;  but  nevertheless  without  prejudice  to  any 
derivative  lease  or  leases,  which,  consistently  with  the  powers 
contained  in  the  recited  Act,  had  been  granted  by  the  lessees  named 
in  the  lease  of  the  Slst  of  August,  1812.    And  by  the  third  section^ 
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the  derivative  leases  were  established,  subject  only  to  the  rents        Lton 
reserved  therein.  rbbd. 

The  defendants'  marginal  points  were  as  follows : 

The  defendants  will  contend,  that  the  plaintiff  is  not  entitled  to 
recover  any  part  of  the  rent  reserved  on  the  underlease  of  the  24th 
of  March,  1808,  inasmuch  as  he  is  neither  possessed  of  the  reversion 
to  which  that  rent  was  incident,  nor  do  the  facts  bring  the  case 
within  the  provisions  of  the  statute  4  Geo.  II.  c.  28,  nor  has  the 
plaintiff  shown  any  other  legal  title  to  recover  the  said  rent.  They 
will  also  contend,  that  it  appears  by  the  declaration  that  the  term 
under  the  lease  of  the  26th  of  December,  1808,  which  had  been 
conveyed  to  the  Dean  by  the  deed  of  the  6th  of  January,  1814,  was 
merged  in  the  Dean's  freehold,  when  he  acquired  by  the  deed  of  the 
29th  of  January,  1814,  the  intervening  interest  created  by  the  deed 
of  the  81st  of  August,  1812. 

That  the  statute  of  4  Geo.  II.  c.  28,  does  not  apply  to  a  case 
where  the  landlord  had  himself  the  interest  in  the  old  lease  by 
assignment,  and  not  by  surrender  for  the  purpose  of  taking  a  new 
lease,  so  that  on  the  plaintiff's  declaration  it  appears,  that  at 
common  law  the  plaintiff  could  not  recover,  not  having  the  reversion 
of  the  lease  granted  to  the  defendants'  testator ;  and  that  under 
statute  4  Geo.  II.  c.  28,  he  could  not  recover,  the  lease  out  of  which 
the  defendants'  interest  was  created  having  been  destroyed,  not  by 
surrender  for  the  purpose  of  renewal,  under  stat.  4  Geo.  II.  c.  28, 
but  by  assignment  and  subsequent  merger  on  the  surrender  of  the 
intervening  interest. 

And  further,  that  the  lease  of  1803  was  merged  or  destroyed  by 
some  of  the  conveyances,  or  by  one  of  the  Acts  of  Parliament, 
without  the  rent  reserved  on  the  underlease  *  under  that  lease  [  *296  ] 
being  preserved,  (see  sections  2  and  8  of  the  Act  of  1820),  and 
without  the  case  falling  within  the  provisions  of  the  statute 
4  Geo.  II.  c.  28,  s.  6. 

The  defendants  will  also  contend,  that  they  are  entitled,  on  the 
facts  and  documents  stated  in  the  special  case,  to  have  verdicts  on 
each  of  the  issues  entered  for  them,  and  to  have  judgment  entered 
for  them,  or  arrested  on  account  of  the  insufficiency  of  the  declara- 
tion, even  though  verdicts  on  all  the  issues  be  entered  against 
them ;  and  the  defendants  particularly  insist,  that  not  only  was 
there  no  evidence  of  the  surrender  of  the  lease  of  the  7th  of  April, 
1812,  before  or  at  the  time  of  making  the  said  deed  of  the  81st  of 
August,  1812,  as  alleged  in  the  declaration,  but  that  it  appears 
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Lyon        from  the  Act  of  1820,  and  from  the  indentare  of  the  29th  day  of 
rekd.        January,  1814,  that  the  term  created  by  the  said  lease  of  the  7th 
April,  1812,  was  in  existence  at  least  as  late  as  1814. 

And  the  defendants  will  also  contend,  that  the  first  issue  should 
be  found  for  them,  as  the  Dean  was  not  seised  of  the  reversion 
expectant  on  the  determination  of  the  term  of  forty  years  in  the 
declaration  mentioned,  inasmuch  as  the  intervening  estate  under 
the  lease  of  the  7th  of  April,  1812,  prevented  him  from  being  so 
seised. 

The  case  was  argued  in  Easter  Term  last  (April  24),  by  Watson 
for  the  plaintiff,  and  by  Erie  for  the  defendants  ;  but  the  arguments 
are  so  fully  gone  into  in  the  judgment,  that  it  has  been  thought 
unnecessary  to  report  them  at  length. 

On  the  part  of  the  plaintiff  the  following  authorities  were  cited  : 
Bonzi  V.  Stewart  (l),  CowlisJuiw  v.  Cheslyn  (2),  Thomas  v.  Cook  (8), 
Bacon's  Abr.  ''Leases*'  (S.)  8,  Walker  v.  Richardson  (4) ,  Doe  d. 
[  *297  ]  Courtail  v.  Thainns  (5),  the  stat.  4  *Geo.  II.  c.  28,  s.  6,  the  private 
Act  of  Parliament  52  Geo.  III.  c.  205,  Doe  d.  The  Bishop  of 
Rochester  v.  Bridges  (6),  Whitley  v.  Gough  (7),  and  4  Leon.  161. 

For  the  defendants  the  following  authorities  and  statutes  were 
cited  and  referred  to:  Co.  Litt.  887  b,  4  Cruise's  Dig.  834, 
Thorn  v.  WooUcombe  (8),  the  private  Acts  52  Geo,  III.  c.  205,  and 
1  Geo.  IV.  c.  41,  the  stat.  4  Geo.  II.  c.  28,  s.  6,  Thonms  v.  Cook  (3), 
Day  V.  Williams  (9),  Walker  v.  Richardson  (4),  and  Magennis  v. 
Mac  CuUagh  (10). 

The  Court  took  time  to  consider,  and  the  judgment  was  now 
delivered  by 

Parke,  B.  : 

This  was  a  special  case  argued  in  Easter  Term.  It  was  an  action 
of  debt  by  the  plaintiff,  as  assignee  of  the  reversion  of  certain 
houses  and  rope-walks  at  Shadwell,  holden  under  a  lease  from  the 
Dean  of  St.  Paul's  against  the  defendants,  who  are  executors 
of  Shakespeare  Beed,  deceased.     The  plaintiff  claims  from  the 

(1)4    Man.    &    G.    295;    o  Scott,  Man.  &  By.  218]. 
N.  E.  1.  (6)  36  R.  R.  483  (1  B.  &  Ad.  847). 

(2)  1  Or.  &  J.  48.  (7)  Dyer,  140. 

(3)  20  R.  R.  374  (2  B.  &  Aid.  119).  (8)  3  B.  &  Ad.  586. 

(4)  46  B.  R.  782  (2  M.  &  W.  882).  (9)  2  Cr.  &  J.  460. 

(5)  32  R.  R.  680  (9  B.  &  C.  288  ;  4  (10)  Gilb.  Rep.  236.. 
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defendants  nineteen  years'  rent,  accrued  dae  between  Christmas,        lton 
1820,  and  Christmas,  1839,  partly  in  the  lifetime  of  Shakespeare       r^^ed. 
Beed,  who  held  the  premises  daring  his  life,  and  partly  since  his 
decease,  while  the  premises  were  in  the  possession  of  the  defendants, 
his  executors. 

The  material  facts  are  as  follows :  The  premises  in  question  are 
parcel  of  the  possessions  of  the  Dean  of  St.  Paul's,  and  it  appears 
that,  on  the  26th  of  December,  1803,  the  then  Dean  demised  a  large 
estate  at  Shadwell,  including  the  houses  and  premises  in  question, 
to  two  persons  of  the  names  of  Ord  and  Planta  (who  were  in  fact 
trustees  for  the  Bowes  family)  for  a  term  of  forty  years,  com- 
mencing at  Christmas,  1803,  and  which  would,  therefore,  expire  at 
Christmas,  1843.  On  the  24th  of  March,  1808,  *Ord  and  Planta  [  '298  ] 
made  an  underlease  of  the  houses  and  rope-walks  in  question 
to  Shakespeare  Eeed  for  thirty-four  years,  commencing  from 
Christmas,  1807,  so  that  the  term  created  by  this  underlease 
would  expire  at  Christmas,  1841,  leaving  a  reversion  of  two  years 
in  Ord  and  Planta.  The  rent  sought  to  be  recovered  is  the  rent 
which  accrued  due  on  the  underlease  between  Christmas,  1820,  and 
Christmas,  1839.  It  appears  that,  previously  to  the  month  of 
October,  1811,  Robert  Hartshorn  Barber  and  Francis  Charles 
Parry  were  appointed  by  the  Court  of  Chancery  trustees  for  the 
Bowes  family,  in  the  place  of  Ord  and  Planta  ;  and  by  an  indenture 
dated  the  3rd  of  October,  1811,  endorsed  on  the  lease  of  1803,  all 
the  property  at  Shadwell  demised  by  that  lease  was  assigned  by 
Ord  and  Planta  to  Barber  and  Parry,  the  new  trustees.  Soon  after 
this  assignment,  the  Bowes  family  appears  to  have  negotiated 
with  the  Dean  for  a  renewal  of  the  lease  of  1803,  and  accordingly  a 
new  lease  was  executed  by  the  Dean,  dated  on  the  7th  of  April, 
1812,  for  a  term  of  forty  years  from  Christmas,  1811,  and  which 
term  would,  therefore,  endure  till  Christmas,  1851.  Unfortunately 
this  lease,  instead  of  being  made  to  Barber  and  Parry  (the  new 
trustees)  in  whom  the  old  term  (subject  to  the  underlease  to  Beed) 
was  vested,  was  made  to  Ord  and  Planta,  the  old  trustees ;  the  fact 
of  the  change  of  trustees,  and  the  assignment  of  the  3rd  of  October, 
1811,  having  at  the  time  escaped  observation.  In  this  state  of 
things,  a  private  Act  of  Parliament  was  passed,  enabling  the  Dean 
and  his  successor  for  the  time  being  to  grant  leases  of  the  Shadwell 
estate  to  the  trustees  of  the  Bowes  family  for  successive  terms  of 
ninety-nine  years,  renewable  for  ever. 

The  Act,  which  is  intituled  *'  An  Act  to  QXiable  the  Dean  of  St^ 


04  1844.    EX.     18  MEE.  &  W.  298—800.  [b-r. 

Lyon        Paul's,  London,  to  grant  a  Lease  of  Messaages,  Tenements,  Lands, 

Reed.        and  Hereditaments  in  the  Parish  of  St.  Paurs,  Shadwell,  in  the 

County  of  Middlesex,  and  to  enable  the  Lessees  to  grant  Subleases 

[  *299  ]       for  building  on  and  repairing  *that  Estate,"  received  the  Boyal 
assent  on  the  22nd  of  July,  1812.     It  begins  by  reciting  the  will 
of  Mary  Bowes,  whereby  she  bequeathed  her  leasehold  estate  at 
Shadwell,  held  under  the  Dean  of   St.  Paul's,  (being  the  estate 
afterwards  demised  by  the  leases  of  26th  December,  1808,  and  the 
7th  April,  1812),  to  Ord  and  Planta,  on  certain  trusts  for  the  Bowes 
family.    It  then  recites  the  lease  of  the  7th  of  April,  1812,  and 
after  stating  that  it  would,  for  the  reasons  therein  mentioned,  be 
beneficial  for  all  parties  that  the  Dean  should  be  empowered  to 
grant  long  leases  of  the  Shadwell  property,  perpetually  renewable, 
and  further  stating  that  Ord  and  Planta  were  desirous  of  being 
discharged  from  their  trust,  and  that  John  Osbom  and  John  Burt 
had  agreed  to  act  as  trustees  in  their  place;  it  enacted,  that  it 
should  be  lawful  for  the  Dean  and  his  successors  for  the  time 
being,  and  he  and  they  are  thereby  required,  on  a  surrender  of  the 
existing  lease,  to  demise  the  Shadwell  estate  to  Osbom  and  Burt, 
their  executors,  administrators,  and  assigns,  for  a  term  of  ninety- 
nine  years,  and  at  the  end  of  every  fifty  years  to  grant  a  new  lease 
on  payment  of  a  nominal    fine,  with    various    provisions    (not 
necessary  to  be  stated)  for  securing  to  the  Dean  and  his  successor 
a  proportion  of  all  improved  rents  to  be  thereafter  obtained.    And 
by  the  second  section  of  the  Act  it  is  enacted,  that,  immediately  on 
the  execution  by  the  Dean  of  the  first  lease  for  ninety-nine  years  to 
be  granted  in  pursuance  of  the  Act,  the  lease  of  the  7th  of  April, 
1812,  should  become  void.     It  is  plain,  from  the  provisions  con- 
tained in  this  Act,  that  the  persons  by  whom  it  was  obtained  were 
not  aware,  or  had  forgotten  that,  in  the  month  of  October  preceding, 
Ord  and  Planta  had  assigned  their  interest  in  the  property  to  Barber 
and  Parry,  the  new  trustees  appointed  by  the  Court  of  Chancery. 
In  pursuance  of  the  Act  of  Parliament,  by  an  indenture  of  three 
parts,  dated  the  81st  day  of  August,  1812,  and  made  between  the 
Dean  of  the  first  part,  Thomas  Bowes   (the   party  beneficially 

[  *soo  ]  interested  for  his  life)  of  the  second  *part,  and  Osborn  and  Burt 
of  the  third  part,  the  Dean  demised  the  Shadwell  property  to 
Osborn  and  Burt  for  a  term  of  ninety-nine  years,  and  the  demise 
is  expressed  to  be  made  as  well  in  consideration  of  the  surrender  of 
the  lease  of  the  7th  of  April,  1812,  '*  being  the  lease  last  existing," 
as  also  of  the  rents  and  covenants  &c. 
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Mr.  Bowes,  and  Osbom  and  Burt,  his  trustees,  appear  to  have  lton 
discovered,  before  the  month  of  January,  1814,  the  mistake  into  rked. 
which  they  had  fallen,  and  two  further  deeds  were  then  executed 
for  the  purpose  of  curing  the  defect.  By  the  former  of  these  deeds, 
which  bears  date  the  6th  January,  1814,  and  is  made  between 
Barber  and  Parry  of  the  one  part,  and  the  Dean  of  the  other  part, 
reciting  that,  at  the  time  of  the  granting  of  the  lease  of  the  7th  of 
April,  1812,  the  estate  and  interest  created  by  the  original  demise 
of  the  20th  of  December,  1808,  was  vested  in  Barber  and  Parry, 
and  also  reciting  that  the  fact  of  the  assignment  to  them  by  the 
deed  of  the  8rd  of  October,  1811,  was  not  known  to  the  parties  by 
whom  the  said  Act  was  solicited,  it  is  witnessed,  that  Barber  and 
Parry  did  bargain,  sell,  and  surrender  to  the  Dean  the  whole  of  the 
said  Shadwell  estate,  to  the  intent  that  the  term  of  forty  years, 
created  by  the  lease  of  the  26th  of  December,  1808,  might  be 
merged  in  the  freehold,  and  that  the  Dean  might  execute  a  new 
lease  to  Osborn  and  Burt  according  to  the  said  Act.  By  the  other 
deed,  which  bears  date  the  29th  of  January,  1814,  and  is  made 
between  the  Dean  of  the  first  part,  the  said  Thomas  Bowes  of  the 
second  part,  and  the  said  Osbom  and  Burt,  of  the  third  part ;  the 
Dean,  in  consideration  of  the  effectual  surrender  of  the  two  prior 
leases  of  the  26th  of  December,  1808,  and  the  7th  of  April,  1812, 
and  for  the  other  considerations  therein  mentioned,  demised  the 
Shadwell  estate,  pursuant  to  the  said  Act  of  Parliament,  to  Osborn 
and  Burt,  their  executors,  administrators,  and  assigns,  for  a  term  of 
ninety-nine  years.  The  interest  of  Osborn  and  Burt,  under  these 
two  leases  to  them,  has,  by  ^various  assignments,  become  vested  [  *30i  ] 
in  the  plaintiff ;  and  there  is  no  doubt  but  that  he  is  entitled  to 
recover  the  rent  in  question  in  this  action,  if  Osborn  and  Burt  would 
have  been  so  entitled. 

Such  being  the  principal  facts,  we  must  consider  how  they  bear 
on  the  several  issues  raised  by  the  pleadings.  The  declaration, 
after  stating  the  demise  from  the  Dean  to  Ord  and  Planta  in  1808, 
and  the  underlease  from  them  to  Beed  in  1808,  goes  on  to  state, 
that,  by  the  deed  of  the  8rd  of  October,  1811,  Ord  and  Planta 
assigned  all  their  interest  in  the  premises  to  Barber  and  Parry, 
and  that  the  Dean,  being  seised  of  the  reversion  expectant  on  the 
term  of  forty  years  so  assigned  to  Barber  and  Parry,  by  the  inden- 
ture of  the  Slst  of  August,  1812,  demised  the  premises  to  Osbom  and 
Burt  for  a  term  of  ninety-nine  years,  by  virtue  whereof  they  became 
entitled  to  the  reversion  for  that  term.     The  declaration  then  goes 
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Lton  on  to  state  that,  by  the  indenture  of  the  6th  of  January,  1814, 
Reed.  Barber  and  Parry  assigned  their  interest  to  the  Dean,  to  the  intent 
that  he  might  grant  a  new  lease  to  Osbom  and  Burt ;  and  that 
afterwards,  on  the  29th  day  of  the  same  month  of  January,  1814, 
the  Dean,  by  the  indenture  of  that  date,  made  a  new  demise  of  the 
premises  to  Osbom  and  Burt  for  a  fresh  term  of  ninety-nine  years, 
they  by  the  same  indenture  surrendering  the  former  term  created 
by  the  demise  of  the  81st  of  August,  1812.  The  declaration  then 
traces  the  title  in  the  present  plaintiff  by  assignment  from  Osbom 
and  Burt  previously  to  Christmas,  1820,  and  so  claims  title  to  the 
rent  accrued  due  after  that  date. 

To  this  declaration  the  defendants  pleaded  six  pleas:  First,  a 
plea  traversing  the  averment  that,  at  the  time  of  the  demise  to 
Osbom  and  Burt  of  the  81st  of  August,  1812,  the  Dean  was  seised 
in  fee  of  the  reversion.  Secondly,  a  plea  traversing  that  demise. 
Thirdly,  a  plea  traversing  the  assignment  by  Barber  and  Parry  to 
the  Dean,  to  the  intent  that  he  might  grant  a  new  lease  to  Osbom 
[  *302  ]  and  Burt.  *Fourthly,  a  plea  traversing  the  surrender  by  Osbom 
and  Burt  of  the  first  term  of  ninety-nine  years.  Fifthly,  a  special 
plea  stating  the  indenture  of  the  7th  of  April,  1812,  whereby  Ord 
and  Planta  became  entitled  to  the  reversion  for  forty  years  from 
Christmas,  1811,  and  so  continued  until,  up  to,  and  after  the  execu- 
tion of  the  indenture  of  the  29th  of  January,  1814.  Sixthly,  a 
plea  traversing  the  demise  to  Osbom  and  Burt  by  the  indenture  of 
the  29th  of  January,  1814.  Issue  was  joined  on  all  the  pleas  except 
the  fifth,  and  to  that  the  plaintiff  replied,  that,  after  the  making 
of  the  lease  of  the  7th  of  April,  1812,  and  before  the  lease  of  the 
81st  of  August,  1812,  the  private  Act  of  Parliament  was  passed, 
authorizing  the  Dean,  on  the  surrender  of  the  existing  lease,  to 
grant  a  lease  for  ninety-nine  years  to  Osborn  and  Burt ;  and  the 
replication  then  avers  that  the  lease  of  the  81st  of  August,  1812, 
was  duly  made  in  pursuance  of  the  Act,  and  that,  at  the  time  when 
it  was  made,  the  lease  of  the  7th  of  April,  1812,  was  duly  surrendered. 
To  this  the  defendants  rejoin,  traversing  the  surrender  of  the  lease 
of  the  7th  of  April,  1812,  and  on  this  issue  was  joined.  The 
second,  third,  and  sixth  issues,  it  will  be  observed,  are  mere  traverses 
of  the  execution  of  deeds  which  are  found  by  the  special  case  to 
have  been  duly  executed ;  and,  as  the  traverse  merely  puts  in  issue 
the  fact  of  the  execution,  and  not  the  validity  of  the  deeds  or  the 
competency  of  the  parties  to  make  them,  the  verdict  on  those  issues 
must  certainly  be  entered  for  the  plaintiff';  and  so  must  that  on  the 
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fourth   issue,  whereby  the  defendant  traverses  the  surrender  by        Lyon 
Osborn  and  Burt  of  the  first  term  of  ninety-nine  years,  when  the        ^mv, 
demise  of  the  second  term  was  made  to  them.    It  is  quite  clear  that 
the  acceptance  of  the  second  demise  was  of  itself  a  surrender  in  law 
of  the  first,  even  if  no  surrender  in  fact  was  made.     For  whom, 
then,  is  the  verdict  on  the  remaining  issues,  the  first  and  fifth,  to 
be  entered  ?    The  issue  on  the  fifth  plea  is,  it  will  be  observed, 
whether  the  lease  of  the  7th  of  *April,  1812,  was  duly  surrendered      [  'SOS  ] 
at  the  time  of  the  making  of  the  indenture  of  the  8l8t  August,  1812. 
And  the  issue  on  the  first  plea  is  substantially  the  same ;  for  if  the 
plaintiff  succeeds  in  showing  that  the  indenture  of  the  7th  April, 
1812,  was  duly  surrendered  as  set  forth  in  his  declaration,  then  it 
follows  that  the  Dean  was  at  that  time  seised  of  the  reversion,  and 
80  the  plaintiff  must  succeed  on  the  first  issue ;  if,  on  the  other 
hand,  he  fail  on  the  fifth  issue,  he  must  also  fail  on  the  first. 

The  real  question,  therefore,  for  our  consideration  is,  whether 
the  plaintiff  has  succeeded  in  showing  that  the  term  of  the  7th 
April  was  surrendered  previously  to  the  execution  of  the  indenture 
of  the  81st  of  August,  1812.  On  this  subject  it  was  argued  by  the 
counsel  for  the  plaintiff,  first,  that  the  circumstances  of  the  case 
warranted  the  conclusion  that  there  was  an  actual  surrender  in  fact ; 
and  if  that  be  not  so,  then,  secondly,  that  they  prove  conclusively 
a  surrender  in  point  of  law. 

We  will  consider  each  of  these  propositions  separately.  And 
first,  as  to  a  surrender  in  fact.  The  subject-matter  of  the  lease  of 
the  7th  April,  1812,  was,  it  must  be  observed,  a  reversion;  a  matter, 
therefore,  lying  in  grant,  and  not  in  livery,  and  of  which,  therefore, 
there  could  be  no  valid  surrender  in  fact  otherwise  than  by  deed ; 
and  what  the  plaintiff  must  make  out,  therefore,  on  this  part  of 
his  case  is,  that,  before  the  execution  of  the  first  lease  for  ninety- 
nine  years,  Ord  and  Planta,  by  some  deed  not  now  forthcoming, 
assigned  or  surrendered  to  the  Dean  the  interest  which  they  had 
acquired  under  the  lease  of  the  7th  of  April.  But  what  is  there 
to  warrant  us  in  holding  that  any  such  deed  was  ever  executed  ? 
Prima  facie  a  person  setting  up  a  deed  in  support  of  his  title  is 
bound  to  produce  it.  But  undoubtedly  this  general  obligation 
admits  of  many  exceptions.  Where  there  has  been  long  enjoyment 
of  any  right,  which  could  have  had  no  lawful  origin  except  by  deed, 
then,  in  favour  of  such  enjoyment,  all  necessary  deeds  may  be 
presumed,  if  there  is  nothing  *to  negative  such  presumption.  Has  [  *«04  ] 
there,  then,  in  this  case,  been  any  such  enjoyment  as  may  render 


608  1844.    EX.     18  MEE.  &  W.  804—805.  [r.r. 

Lton        it  unnecessary  to  show  the  deed  on  which  it  has  been  founded  ? 

Rbed.  The  only  fact  as  to  enjoyment  stated  in  this  case  has  precisely  an 
opposite  tendency ;  it  is  stated,  so  far  as  relates  to  the  property, 
the  rent  of  which  forms  the  subject  of  this  action,  namely  the 
houses,  &c.  underlet  to  Beed,  that  no  rent  has  ever  been  paid;  and 
therefore,  as  to  that  portion  of  the  property  included  in  the  lease 
of  April,  1812,  there  has  certainly  been  no  enjoyment  inconsistent 
with  the  hypothesis  that  that  lease  was  not  surrendered. 

The  circumstances  on  which  the  plaintiff  mainly  relies  as 
establishing  the  fact  of  a  surrender  by  deed,  are  the  statements 
in  the  two  leases  to  Osborn  and  Burt,  that  they  were  made  in 
consideration,  inter  alia^  of  the  surrender  of  the  lease  of  the  7th 
April,  and  the  fact  of  that  lease  being  found  among  the  Dean's 
instruments  of  title.  These  circumstances,  however,  appear  to  us 
to  be  entitled  to  very  little  weight.  The  ordinary  course  pursued 
on  the  renewal  of  a  lease  is  for  the  lessee  to  deliver  up  the  old  lease 
on  receiving  the  new  one,  and  the  new  lease  usually  states  that  it 
is  made  in  consideration  of  the  surrender  of  the  old  one.  No 
surrender  by  deed  is  necessary,  where,  as  is  commonly  the  case, 
the  former  lessee  takes  the  new  lease,  and  all  which  is  ordinarily 
done  to  warrant  the  statement  of  the  surrender  of  the  old  lease  as 
part  of  the  consideration  for  granting  the  new  one,  is,  that  the  old 
lease  itself,  the  parchment  on  which  it  is  engrossed,  is  *  delivered 
up.  Such  surrender  affords  strong  evidence  that  the  new  lease  has 
been  accepted  by  the  old  tenant,  and  such  acceptance  undoubtedly 
operates  as  a  surrender  by  operation  of  law,  and  so  both  parties  get 
all  which  they  require.  We  collect  from  the  documents  that  this 
was  the  course  pursued  on  occasion  of  making  the  lease  of  the  26th 
of  December,  1808,  and  the  lease  of  the  7th  of  April,  1812 ;  and  we 
see  nothing  whatever  to  warrant  the  conclusion  that  any  thing  else 
was  done  on  occasion  of  making  the  lease  to  Osborn  and  Burt. 

[  306  ]  Where  a  surrender  "by  deed  was  understood  by  the  parties  to  be 

necessary,  as  it  was  with  reference  to  the  term  assigned  to  Barber 
and  Parry,  there  it  was  regularly  made,  and  the  deed  of  surrender 
was  indorsed  on  the  lease  itself.  There  is  no  reason  for  supposing 
that  the  same  course  would  not  have  been  pursued  as  to  the  lease 
of  April,  1812,  if  the  parties  had  considered  it  necessary.  If  any 
surrender  had  been  made,  no  doubt  the  deed  would  have  been  found 
with  the  other  muniments  of  title.  No  such  deed  of  surrender  is 
forthcoming,  and  we  see  nothing  to  justify  us  in  presuming  that 
any  such  deed  ever  existed.     We  may  add,  that  the  statement  in 
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the  new  lease,  that  the  old  one  had   been   surrendered,  cannot        Lyon 
certainly  of  itself  afford  any  evidence  against  the  present  defendants,        Bkbd. 
who  are  altogether  strangers  to  the  deed  in  which  those  statements 
occur. 

It  remains  to  consider  whether,  although  there  may  have  been 
no  surrender  in  fact,  the  circumstances  of  the  case  will  warrant  us 
in  holding  that  there  was  a  surrender  by  act  and  operation  of  law. 
On  the  part  of  the  plaintiff  it  is  contended,  that  there  is  sufficient 
to  justify  US  in  coming  to  such  a  conclusion,  for  it  is  said,  the  fact 
of  the  lease  of  the  7th  of  April,  1812,  being  found  in  the  possession 
of  the  Dean,  even  if  it  does  hot  go  the  length  of  establishing  a 
surrender  by  deed,  yet  furnishes  very  strong  evidence  to  show,  that 
the  new  lease  granted  to  Osborn  and  Burt  was  made  with  the 
consent  of  Ord  and  Planta,  the  lessees  under  the  deed  of  the  7th  of 
April,  1812.  And  this,  it  is  contended,  on  the  authority  of  Thomas 
V.  Cook  (1),  and  Walker  v.  Richardson  (2),  is  sufficient  to  cause  a 
surrender  by  operation  of  law. 

In  order  to  ascertain  how  far  those  two  cases  can  be  relied  on  as 
authorities,  we  must  consider  what  is  meant  by  a  surrender  by 
operation  of  law.  This  term  is  applied  *to  cases  where  the  owner  [  'SOfi  ] 
of  a  particular  estate  has  been  a  party  to  some  act,  the  validity  of 
which  he  is  by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  had  continued  to  exist. 
There  the  law  treats  the  doing  of  such  act  as  amounting  to  a 
surrender.  Thus,  if  lessee  for  years  accept  a  new  lease  from  his 
lessor,  he  is  estopped  from  saying  that  his  lessor  had  not  power  to 
make  the  new  lease ;  and,  as  the  lessor  could  not  do  this  until  the 
prior  lease  had  been  surrendered,  the  law  says  that  the  acceptance 
of  such  new  lease  is  of  itself  a  surrender  of  the  former.  So,  if 
there  be  tenant  for  life,  remainder  to  another  in  fee,  and  the 
remainderman  comes  on  the  land  and  makes  a  feoffment  to  the 
tenant  for  life,  who  accepts  livery  thereon,  the  tenant  for  life  is 
thereby  estopped  from  disputing  the  seisin  in  fee  of  the  remainder- 
man, and  so  the  law  says,  that  such  acceptance  of  livery  amounts  to 
a  surrender  of  his  life  estate.  Again,  if  tenant  for  years  accepts 
from  his  lessor  a  grant  of  a  rent  issuing  out  of  the  land  and  payable 
during  the  term,  he  is  thereby  estopped  from  disputing  his  lessor's 
right  to  grant  the  rent,  and  as  this  could  not  be  done  during  his 
term,  therefore  he  is  deemed  in  law  to  have  surrendered  his  term 
to  the  lessor.  » 

(1)  20  E.  B.  374  (2  B.  &  Aid.  119).  (2)  46  B.  E.  782  (2  M.  &  W.  882). 
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Lton  It  is  needless  to  multiply  examples;  all  tlie  old  cases  will  be 

rbrd.  found  to  depend  on  the  principle  to  which  we  have  adverted,  namely, 
an  act  done  by  or  to  the  owner  of  a  particular  estate,  the  validity 
of  which  he  is  estopped  from  disputing,  and  which  could  not  have 
been  done  if  the  particular  estate  continued  to  exist.  The  law  there 
says,  that  the  act  itself  amounts  to  a  surrender.  In  such  case  it 
will  be  observed  there  can  be  no  question  of  intention.  The 
surrender  is  not  the  result  of  intention.  It  takes  place  indepen- 
dently, and  even  in  spite  of  intention.  Thus,  in  the  cases  which 
we  have  adverted  to  of  a  lessee  taking  a  second  lease  from  the 
lessor,  or  a  tenant  for  life  accepting  a  feoffment  from  the  party 
[  *307  ]  in  remainder,  or  a  lessee  accepting  *a  rent-charge  from  his  lessor, 
it  would  not  at  all  alter  the  case  to  show  that  there  was  no 
intention  to  surrender  the  particular  estate,  or  even  that  there  was 
an  express  intention  to  keep  it  unsurrendered.  In  all  these  cases 
the  surrender  would  be  the  act  of  the  law,  and  would  prevail  in  spite 
of  the  intention  of  the  parties.  These  principles  are  all  clearly 
deducible  from  the  cases  and  doctrine  laid  down  in  Bolle  and 
collected  in  Viner's  Abridgment,  tit.  **  Surrender,"  P.  and  G.,  and 
in  Comyns*  Dig.,  tit.  "  Surrender,**  T.  and  I.  2,  and  the  authorities 
there  referred  to.  But,  in  all  these  cases,  it  is  to  be  observed,  the 
owner  of  the  particular  estate,  by  granting  or  accepting  an  estate 
or  interest,  is  a  party  to  the  act  which  operates  as  a  surrender. 
That  he  agrees  to  an  act  done  by  the  reversioner  is  not  sufficient. 
Brooke,  in  his  Abridgment,  tit.  '*  Surrender,"  pi.  48,  questions  the 
doctrine  of  Frowikb,  Ch.  J.,  who  says — "  If  a  termor  agrees  that 
the  reversioner  shall  make  a  feoffment  to  a  stranger,  this  is  a 
surrender,*'  and  says  he  believes  it  is  not  law  ;  and  the  contrary  was 
expressly  decided  in  the  case  of  Swift  v.  Heath  (i),  where  it  was 
held,  that  the  consent  of  the  tenant  for  life  to  the  remainderman 
making  a  feoffment  to  a  stranger,  did  not  amount  to  a  surrender 
of  the  estate  for  life,  and  to  the  same  effect  are  the  authorities  in 
Viner's  Abr.,  "  Surrender,'*  F.  8  and  4. 

If  we  apply  these  principles  to  the  case  now  before  us,  it  will  be 
seen  that  they  do  not  at  all  warrant  the  conclusion,  that  there  was 
a  surrender  of  the  lease  of  the  7th  of  April,  1812,  by  act  and 
operation  of  law.  Even  adopting,  as  we  do,  the  argument  of  the 
plaintiff,  that  the  delivery  up  by  Ord  and  Planta  of  the  lease  in 
question  affords  cogent  evidence  of  their  having  consented  to  the 
making  of  the  new  lease,  still  there  is  no  estoppel  in  such  a  case. 

(1)  Oarthew,  110. 
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It  is  an  act  which,  like  any  other  ordinary  act  in  pais,  is  capable  of        Lton 
being  explained,  and  its  effect  must  therefore  depend,  not  *on  any        rb^d. 
legal  consequence  necessarily  attaching  on  and  arising  out  of  the       [  *308  ] 
act  itself,  but  on  the  intention  of  the  parties.    Before  the  Statute  of 
Frauds,  the  tenant  in  possession  of  a  corporeal  hereditament  might 
surrender  his  term  by  parol,  and  therefore  the  circumstance  of  his 
delivering  up  his  lease  to  the  lessor  might  afford  strong  evidence  of 
a  surrender  in  fact ;  but  certainly  could  not,  on  the  principles  to 
be  gathered  from  the  authorities,  amount  to  a  surrender  by  opera- 
tion of  law,  which  does  not  depend  on  intention  at  all.     On  all  these 
grounds,  we  are  of  opinion  that  there  was  in  this  case  no  surrender 
by  operation  of  law,  and  we  should  have  considered  the  case  as 
quite  clear  had  it  not  been  for  some  modern  cases,  to  which  we 
must  now  advert. 

The  first  case,  we  believe,  in  which  any  intimation  is  given  that 
there  could  be  a  surrender  by  act  and  operation  of  law  by  a  demise 
from  the  reversioner  to  a  stranger  with  the  consent  of  the  lessee, 
is  that  of  Stone  v.  Whiting  (i),  in  which  Holboyd,  J.,  intimates  his 
opinion  that  there  could  ;  but  there  was  no  decision,  and  he  reserved 
the  point.  This  was  followed  soon  afterwards  by  Thomas  v.  Cook  (2). 
That  was  an  action  of  debt  by  a  landlord  against  his  tenant  from 
year  to  year,  under  a  parol  demise.  The  defence  was,  that  the 
defendant  Cook,  the  tenant,  had  put  another  person  (Farkes)  in 
possession,  and  that  Thomas,  the  plaintiff,  had,  with  the  assent  of 
Cook,  the  defendant,  accepted  Farkes  as  his  tenant,  and  that  so  the 
tenancy  of  Cook  had  been  determined.  The  Court  of  King's  Bench 
held,  that  the  tenancy  was  determined  by  act  and  operation  of  law. 

It  is  matter  of  great  regret  that  a  case  involving  a  question  of 
so  much  importance  and  nicety,  should  have  been  decided  by 
refusing  a  motion  for  a  new  trial.  Had  the  case  been  put  into  a 
train  for  more  solemn  argument,  we  cannot  but  think  that  many 
considerations  might  have  been  suggested,  which  would  have  led 
the  Court  to  pause  before  *they  came  to  the  decision  at  which  they  [  *S09  ] 
arrived.  Mr.  Justice  Baylby,  in  his  judgment  says,  the  jury  were 
right  in  finding  that  the  original  tenant  assented,  because,  he  says, 
it  was  clearly  for  his  benefit,  an  observation  which  forcibly  shows 
the  uncertainty  which  the  doctrine  is  calculated  to  create. 

The  acts  in  pais  which  bind  parties  by  way  of  estoppel  are  but 
few,  and  are  pointed  out  by  Lord  Coke,  Co.  Litt.  852  a.     They  are 

(1)  19  E.  E.  710  (2  Stark.  236).  (2)  20  E.  E.  374  (2  Stark.  408 ;  2  B. 

&  Aid.  119). 
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Lyon  all  acts  which  anciently  really  were,  and  in  contemplation  of  law 
rekd.  have  always  continued  to  be,  acts  of  notoriety,  not  less  formal  and 
solemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  acceptance 
of  an  estate,  and  the  like.  Whether  a  party  had  or  had  not  con- 
curred in  an  act  of  this  sort,  was  deemed  a  matter  which  there  could 
be  no  difficulty  in  ascertaining,  and  then  the  legal  consequences 
followed.  But  in  what  uncertainty  and  peril  will  titles  be  placed, 
if  they  are  liable  to  be  afifected  by  such  accidents  as  those  alluded 
to  by  Mr.  Justice  Baylby.  If  the  doctrine  of  Thomas  v.  Cook  should 
be  extended,  it  may  very  much  affect  titles  to  long  terms  of  years, 
mortgage  terms,  for  instance,  in  which  it  frequently  happens  that 
there  is  a  consent,  express  or  implied,  by  the  legal  termor  to  a 
demise  from  the  mortgagor  to  a  third  person.  To  hold  that  such 
a  transaction  could,  under  any  circumstances,  amount  to  a  sur- 
render by  operation  of  law,  would  be  attended  with  most  serious 
consequences. 

The  case  of  Thomas  v.  Cook  has  been  followed  by  others,  and 
acted  upon  to  a  considerable  extent.  Whatever  doubt,  therefore,  we 
might  feel  as  to  the  propriety  of  the  decision,  that  in  such  a  case 
there  was  a  surrender  by  act  and  operation  of  law,  we  should  pro- 
bably not  have  felt  ourselves  justified  in  overruling  it.  And,  perhaps, 
the  case  itself,  and  others  of  the  same  description,  might  be  sup- 
ported upon  the  ground  of  the  actual  occupation  by  the  landlord's 
new  tenants,  which  would  have  the  effect  of  eviction  by  the  landlord 
himself  in  superseding  the  rent  or  compensation  for  use  and  occu- 
[  *3]0  ]  pation  during  the  continuance  of  that  occupation.  *But  we  feel 
fully  warranted  in  not  extending  the  doctrine  of  that  case,  which 
is  open  to  so  much  doubt,  especially  as  such  a  course  might  be 
attended  with  very  mischievous  consequences  to  the  security 
of  titles. 

If,  in  compliance  with  these  cases,  we  hold  that  there  is  a  surrender 
by  act  and  operation  of  law  where  the  estates  dealt  with  are  corporeal 
and  in  possession,  and  of  which  demises  may  therefore  be  made  by 
parol,  or  writing,  and  where  there  is  an  open  and  notorious  shifting 
of  the  actual  possession,  it  does  not  follow  that  we  should  adopt  the 
same  doctrine  where  reversions  or  incorporeal  hereditaments  are 
disposed  of,  which  pass  only  by  deed.  With  respect  to  these,  we 
think  we  ought  to  abide  by  the  ancient  rules  of  the  common  law, 
which  have  not  been  broken  in  upon  by  any  modern  decision,  for 
that  of  Walkei'  v.  Richardson  (i),  which  has  been  much  relied  on  in 
(1)  46  E.  E.  782  (2  M.  &  W.  882). 
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argument,  is  not  to  be  considered  as  any  authority  in  this  respect,  Lyon 
inasmuch  as  the  distinction  that  the  right  to  tolls  lay  in  grant  was  reed. 
never  urged,  and  probably  could  Aot  have  been  with  success,  as  the 
leases,  perhaps,  passed  the  interest  in  the  soil  itself.  Moreover, 
according  to  the  report  of  that  case,  it  would  seem  that  the  new 
lessees  had,  before  they  accepted  their  lease,  become  entitled  to  the 
old  lease  by  an  actual  assignment  from  the  old  lessee.  If  this  were 
80,  then  there  could,  of  course,  be  no  doubt  but  that  the  old  lease 
was  destroyed  by  the  grant  and  acceptance  of  the  new  one.  It  is, 
however,  right  to  say,  that  we  believe  this  statement  to  have  crept 
into  the  report  inadvertently,  and  that  there  was  not,  in  fact,  any 
such  assignment.  The  result  of  our  anxious  consideration  of  this 
case  is,  that  the  verdict  on  the  issues  on  the  first  plea  and  on  the 
rejoinder  to  the  replication  to  the  fifth  plea,  must  be  entered  for  the 
defendants,  and  as  those  pleas  go  to  the  whole  cause  of  action,  the 
judgment  must  be  for  them. 

In  the  case,  as  it  was  originally  stated,  it  did  not  appear  *that  ^  *^^^  ^ 
there  had  been  any  change  of  Dean  since  the  original  demise  in 
1808.  We  desired  to  have  the  case  amended  on  this  point,  in  order 
that  the  fact  might  appear,  if  the  case  should  be  turned  into  a  special 
verdict.  For  during  the  incumbency  of  the  Dean,  who  made  the 
lease  for  ninety-nine  years,  that  lease  would  be  good  independently 
of  the  private  Act,  and  as  the  immediate  reversion,  on  which  the 
defendant's  lease  depended,  was  assigned  to  the  Dean  by  Barber 
and  Parry  previously  to  the  demise  of  the  29th  of  January,  1814, 
that  reversion  undoubtedly  passed  to  Osborn  and  Burt,  and  would 
enable  them,  or  the  plaintiff  claiming  under  them,  to  sue  for  the 
rent  so  long  as  the  estate  of  the  same  Dean  continued,  whether  the 
lease  for  ninety-nine  years  was  or  was  not  warranted  by  the  Act ; 
and  so  the  plaintiff  might  possibly  have  been  entitled  to  judgment 
non  obstante  veredicto.  It  appears  by  the  case  as  now  amended,  that 
the  Bishop  of  Lincoln  who  was  the  Dean  granting  the  leases  of 
ninety-nine  years,  ceased  to  be  Dean,  and  was  succeeded  by  Dr. 
Van  Mildert  in  October,  1820,  before  any  part  of  the  rent  sought  to 
be  recovered  in  this  action  had  accrued  due,  and  therefore  no  question 
on  this  head  arises. 

Neither  will  the  second  private  Act  stated  in  the  case  aid  the 
plaintiff.  It  appears  that,  in  1820,  the  difficulties  in  which  the 
parties  had  involved  themselves  by  neglecting  to  get  a  proper  sur- 
render of  the  lease  of  the  7th  of  April,  1812,  was  brought  under  the 
consideration  of  the  Court  of  Chancery,  in  a  suit  there  pending 
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Lton  relative  to  the  affairs  of  the  Bowes  family.  Master  Cox,  by  his 
Bbbd.  report  of  the  15th  of  February,  1820,  stated,  that  he  was  of  opinion 
that  both  the  leases  of  ninety-nine  years  were  void,  the  first  because 
it  was  made  when  the  original  term  of  forty  years  was  outstanding 
in  Barber  and  Parry,  and  the  latter,  because  at  the  time  of  its 
creation  the  lease  of  the  7th  of  April,  1812,  was  still  outstanding, 
thus  showing  clearly  his  opinion,  that  nothing  had  happened  to 
[  *312  ]  cause  a  surrender  *of  that  lease  by  operation  of  law ;  and  he  recom- 
mended that  an  Act  of  Parliament  should  be  obtained  to  remedy 
the  defect.  His  report  was  afterwards  confirmed,  and  the  second 
Act  stated  in  the  case  was  accordingly  obtained.  That  Act  received 
the  Royal  assent  on  the  16th  of  July,  1820,  and  it  was  thereby 
enacted,  that  the  lease  of  the  29th  of  January,  1814,  should  be  valid 
to  all  intents  and  purposes ;  and  further,  that  immediately  after  the 
passing  of  the  Act,  the  leases  of  the  26th  of  December,  1808,  the 
7th  of  April,  1812,  and  the  81st  of  August,  1812,  should  be  void  to 
all  intents  and  purposes.  The  effect  of  this  was  to  destroy  altogether 
the  reversion  in  respect  of  which  the  rent  now  sought  to  be  recovered 
was  payable,  and  it  may  therefore  well  be  doubted  whether,  even  if 
all  the  issues  had  been  found  for  the  plaintiff,  he  could  have  had 
judgment.  It  is,  however,  sufficient  for  us  to  say  that  the  Act 
certainly  does  not  entitle  the  plaintiff  to  anything  which  he  would 
not  have  been  entitled  to  if  no  such  Act  had  passed.  More  especially 
when  it  is  considered,  that,  by  the  saving  clause,  the  defendants  are 
excepted  out  of  the  operation  of  the  Act.  The  result  therefore  is, 
that  the  verdict  on  the  1st  and  5th  issues  must  be  entered  for  the 
defendant,  and  on  the  other  issues  for  the  plaintiff,  and  the  judgment 

will  be  for  the  defendant. 

Judgment  for  the  defendant. 


[  313  ] 
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In  an  action  by  the  lord  of  a  manor  against  a  copyholder  for  trespafising 
on  the  free  warren  of  the  plaintiff,  a  judgment  on  a  Quo  Warranto^  brought 
against  a  former  owner  of  the  manor,  in  which  the  defendant  pleaded,  and 
the  Attorney 'Oeneral  confessed,  a  prescriptive  title  to  the  franchise  of  free 
warren,  as  appurtenant  to  the  manor,  is  evidence  for  the  plaintiff  in  support 
of  the  right  of  free  warren  by  prescription. 

And  such  a  record  was  held  to  be  evidence  of  a  prescriptive  right  over 
the  lands  of  tenants,  as  well  as  demesne  lands,  where  the  information 
charged  an  usurpation  of  the  franchise  over  both;  and  the  Court  gave 
judgment  for  the  defendant  as  to  both,  although  the  plea  Q)robably  by  an 
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aooidental  omissioii  on  the  reoord)  set  forth  a  title  only  over  demesne  landi?, 
and  the  AUomry-Otneral  only  confessed  the  title  as  pleaded. 

Beputation  is  admissible  evidence  of  a  claim  of  free  warren  by  prescription 
over  an  entire  manor.  Therefore  a  private  Act  for  theinclosure  of  common 
lands  within  the  manor,  in  which  the  interest  of  copyholders  appeared  by 
the  recital,  and  which  contained  a  proviso  expressly  saving  the  rights  of 
the  lord  to  free  warren  in  the  manor  in  as  ample  a  manner  as  the  lord  had 
theretofore  enjoyed  it,  is  admissible  evidence  to  prove  the  right  as  against 
a  copyholder. 

For  the  same  reason  the  declarations  of  deceased  copyholders,  as  to  the 
existence  of  the  franchise  over  all  the  copyholds,  is  admissible  for  the  like 
purpose. 

So  a  judgment  for  the  plainti£f  in  a  former  action  against  another 
copyholder  for  a  trespass  on  the  plaintiff's  free  warren,  is  also  admissible. 

Where  a  Bishop,  having  free  warren  by  prescription  over  the  demesne 
and  tenemental  lands  of  a  manor  whereof  he  was  seised  jure  ecclesicdf 
accepted  a  grant  from  the  Crown  to  himself  and  successors  of  free  warren 
over  the  demesne  lands  of  all  his  manors  in  England :  Held,  that,  even 
admitting  the  grant  to  have  the  effect  of  extinguishing  the  prescription  as 
to  the  demesne  lands,  (which  the  Court  considered  to  be  at  least  doubtful), 
it  could  not  affect  it  over  the  other  lands  of  the  manor. 

Quarej  whether,  and  to. what  extent,  the  doctrine  that  a  grant  of  a 
franchise  by  the  Crown  within  time  of  memory  determines  a  prescriptive 
claim  to  the  same  franchise,  is  law. 

Trebpabb.  The  first  count  of  the  declaration  stated,  that  the 
defendant,  on  &c.,  and  on  divers  other  days  &c.,  Mrith  force  and 
arms  &c.,  broke  and  entered  the  free  warren  of  the  plaintiff  in  the 
county  of  Southampton,  and  then  and  there  chased,  hunted,  shot 
at,  and  killed  divers,  to  wit,  ten  hares,  ten  leverets,  and  ten  part- 
ridges, then  and  there  being  within  the  said  free  warren,  of  great 
value  &c.  The  second  count  stated,  that  the  defendant,  on  &c.,  and 
on  divers  other  days  &c.,  with  force  and  arms  &c.,  seized,  took,  and 
carried  away  the  goods  and  chattels  of  the  plaintiff,  to  wit,  ten  dead 
hares,  &c.,  of  the  plaintiff  of  great  value  &c.,  and  other  wrongs  to 
the  plaintiff  then  did,  against  the  peace,  &e. 

To  this  declaration  the  defendant  pleaded,  first.  Not  guilty. 
Secondly,  to  the  first  count,  that  the  place  in  which  &c.  was  not  a 
free  warren.  Thirdly,  to  the  same  count,  that  the  said  supposed 
free  warren  was  not  the  free  warren  of  the  plaintiff.  Fourthly,  to 
the  same  count,  that  the  hares  and  partridges  therein  mentioned, 
were  not  the  *hares  and  partridges  of  the  plaintiff.  Fifthly,  to  the 
second  count,  that  the  goods  and  chattels  therein  mentioned  were 
not  the  goods  and  chattels  of  the  plaintiff.  Sixthly,  to  the  whole 
declaration,  that,  before  and  at  the  said  several  times  when  &c.,  the 
defendant  was,  and  still  is,  the  occupier  of  a  certain  messuage  and 
land  with  the  appurtenances,  situated  in  the  parish  of  Burghclere, 
in  the  county  aforesaid ;  and  that  he  and  the  occupiers  for  the  time 
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Eabl  of  being  of  the  said  messuage  and  land  with  the  appurtenances,  for 
^,  thirty  years  next  before  the  first  of  the  said  times  when  (be.,  and 

viLLBBoiB.  before  the  commencement  of  the  suit,  have  continually  had,  and 
have  been  accustomed  to  have,  for  himself  and  themselves,  occupiers, 
&c.,  liberty  to  hunt  and  fowl  in  the  said  place  in  which  &c.  called 
the  free  warren,  for  all  birds  and  beasts  of  warren,  at  all  proper 
seasons  of  the  year,  viz.  between  the  81st  of  August  and  the  1st  of 
February  both  inclusive,  and  to  take  and  carry  away  all  birds  and 
beasts  of  warren  by  them  then  and  there  hunted,  shot,  and  killed  ; 
whereupon  the  defendant,  so  being  occupier  of  the  said  messuage 
&c.,  at  the  said  several  times  when  i&c.  entered  the  said  place  in 
which  &e.  to  use  his  said  liberty,  and  did  there  hunt,  &c.,  (justifying 
the  trespasses  complained  of).     Verification. 

The  replication  traversed  the  sixth  plea,  and  took  issue  on 
the  rest. 

At  the  trial  before  Wightman,  J.,  at  the  last  Spring  Assizes  at 
Winchester,  it  appeared  that  the  action  was  brought  to  try  the  right 
of  the  plaintiff  to  a  claim  of  free  warren  over  two  manors,  called 
Highclere  and  Burghclere,  against  the  defendant,  who  was  the  owner 
of  a  copyhold  estate  within  the  manor  of  Burghclere,  for  shooting 
game  upon  his  own  copyhold. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  above  manors 
had  formerly  belonged  to  the  See  of  Winchester,  but  in  the  fifth 
year  of  the  reign  of  Edward  VI.  were  surrendered  to  the  King  by 
[  •SIS  3  the  then  Bishop  of  Winchester,  *by  a  deed  bearing  date  the  4th  day 
of  June  in  that  year,  and  by  another  deed  of  the  4th  day  of  September 
following,  confirmed  by  the  Dean  and  Chapter.  On  the  22nd  of 
September  in  the  same  year,  King  Edward  VI.,  by  letters  patent, 
granted  to  William  Fitzwilliam,  Esq.,  the  before-mentioned  manors 
of  Highclere  and  Burghclere,  otherwise  Borough  Glere,  with  all  their 
rights,  members,  and  appurtenances;  and  also  all  and  singular 
messuages,  &c.,  parks,  chases,  free  warrens,  wrecks  of  the  sea, 
Courts  leet,  &c.,  to  hold  and  enjoy  the  aforesaid  manors  of  High- 
clere and  Burghclere  with  their  aforesaid  messuages,  (&c.,  Courts 
leet,  views  of  frankpledge,  chattels  waived,  estrays,  free  warrens, 
and  all  and  singular  other  the  premises,  unto  and  to  the  use  of  the 
said  William  Fitzwilliam,  his  heirs  and  assigns  for  ever,  to  be  holden 
of  the  King,  and  his  heirs  and  successors,  by  the  service  of  the 
fortieth  part  of  a  knight's  fee,  rendering  yearly  to  him,  his  heirs  and 
successors,  14{.  IQs.  3d.  And,  moreover,  the  King  granted  to  the 
same  William  Fitzwilliam,  his  heirs  and  assigns,  that  he  should  and 
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might  for  ever  have,  hold,  and  enjoy  within  the  aforesaid  manors, 
and  within  every  parcel  thereof,  so  many  and  such  Courts  leet,  &c. 
free  warrens,  fairs,  markets,  tolls,  customs,  and  all  other  rights, 
jurisdictions,  franchises,  liberties,  &c.,  whatsoever,  as^  and  that  as 
fully  and  freely  as,  any  Bishop  of  Winchester,  or  any  other  person 
seised  of  the  premises,  or  any  part  thereof,  ever  had,  held,  or  enjoyed, 
or  ought  to  have  had,  held,  or  enjoyed  in  the  manors  aforesaid,  by 
reason  of  any  deed,  gift,  grant,  or  confirmation,  or  other  letters 
patent  by  the  King,  or  by  any  of  his  progenitors.  Kings  of  England, 
in  any  wise  made  or  granted,  or  confirmed,  or  by  reason  of  any 
prescription,  usage,  or  custom  theretofore  had  or  used,  or  by  any 
other  manner  whatsoever. 

The  alienation  by  the  See  was  confirmed  by  an  Act  of  1  Eliz.  c.  15. 

The  title  to  the  manors  was  then  traced  down  through  various 
persons,  and,  amongst  others,  through  a  person  named  Kingsmill, 
to  the  present  plaintiff;  and  it  was  not  disputed,  that  whatever 
rights  the  Bishop  of  Winchester  possessed  at  the  time  of  the  surrender 
to  Edward  VI.  were  now  vested  in  the  present  plaintiff.  The  two 
manors  had  only  one  Court-baron  and  customary  Court,  held  at 
Highclere  for  both,  and  the  custom  had  always  been  to  hold  such 
Courts  jointly  for  both. 

Amongst  other  documents  produced  in  evidence  for  the  purpose 
of  establishing  the  plaintiff's  claim  to  free  warren,  was  a  judgment 
on  a  Qiu)  Warranto^  filed  by  the  Attorney -Generaly  22  Elizabeth,  in 
the  Court  of  Queen's  Bench,  against  Sir  William  Kingsmill,  Richard 
Kingsmill,  Esq.  (i),  John  Thornburgh,  John  Kingsmill,  and  George 
Kingsmill.  The  information  charged,  that  the  defendants  had,  for 
the  space  of  three  years  then  last  past  and  upwards,  used,  and  still 
used,  without  any  authority  or  Royal  grant,  within  their  manors 
of  Highclere  and  Burghclere,  the  several  liberties  and  franchises 
following,  viz.  to  have  and  to  hold  within  the  said  manors  view  of 
frankpledge  of  all  and  all  manner  of  tenants,  inhabitants,  and 
resiants  within  the  manors  aforesaid  ;  assize  and  assay  of  bread  &c. ; 
the  election  and  nomination  of  coiXstables  and  other  officers  to  be 
chosen  in  the  said  Court  of  view  of  frankpledge  tbc,  and  to  have  a 
free  warren,  as  well  in  the  demesne  lands  of  the  said  manors,  as  in 
the  lands  of  all  and  singular  their  tenants  and  men  within  the 
manors  aforesaid.     It  also  alleged  that  the  defendants  claimed  to 
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(1)  It  appeared  that  this  person  was 
Attorney 'General  to  the  Queen  in  her 
Court  of  Wards  and  Liveries,  and  that 


he  was  the  real  defendant,  and  the  other 
defendants  only  trustees  for  him. 
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Eabl  of     have  the  goods  and  chattels  of  felons,  &c.,  and  to  have  the  return 

r,  of  all  writs,  &c.,  and  to  have  all  fines  for  trespasses,  &c.,  and  also  to 

ViLLKBois.    Yie^^e  a  free  chase  in  all  the  demesne  *lands  and  woods  of  the  afore- 
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said  manors  of  Highclere  and  Burghclere,  and  in  all  the  lands  and 
woods  of  the  men  and  tenants  there,  as  well  within  the  metes  and 
bounds  of  the  forest  of  the  Queen  as  without,  and  that  they  and 
each  of  them  might  hunt,  take,  and  carry  away,  in  any  wise  what- 
soever, all  manner  of  game  which  to  a  chase  and  warren  belong, 
and  to  have  their  dogs,  and  those  of  their  men  and  tenants  and 
inhabitants  within  the  manors  aforesaid,  unlawed,  and  to  be  free  of 
all  manner  of  lawing  and  chainage,  &c.  "  All  and  singular  which 
liberties  and  franchises  aforesaid  the  said  Sir  William  Kingsmill, 
&c.,  have,  for  all  the  time  aforesaid,  usurped,  and  still  do  usurp, 
upon  the  Queen,  to  the  great  damage  &c.  Whereupon  the  Attorney- 
General  prayed  due  process  to  be  made  out  against  the  said  Sir 
William  &c.  to  answer  the  Queen,  by  what  warrant  they  claim  to 
have  and  use  the  liberties  and  franchises  aforesaid.*' 

The  defendants  pleaded  to  each  charge  separately  as  follows  : 
As  to  having,  holding,  using,  and  enjoying  within  the  aforesaid 
manors  of  Highclere  and  Burghclere  view  of  frankpledge  of  all  and 
all  manner  of  tenants,  inhabitants  and  resiants  within  the  manors 
aforesaid,  assize  and  assay  of  bread  &c.  and  treasure  trove,  and  to 
have  and  seize  to  their  own  proper  use  estrays,  d:c.,  and  to  have 
a  free  warren,  as  well  in  the  demesne  lands  of  the  said  manors,  as 
in  the  lands  of  all  and  singular  their  tenants  and  men  within  the 
manors  aforesaid,  the  said  Sir  William  Kingsmill,  &c.,  severally 
say,  that  the  aforesaid  manors  of  Highclere  and  Burghclere  were 
parcel  of  the  lands  and  possessions  of  the  bishopric  of  Winchester, 
and  that,  long  before  the  exhibiting  of  the  information  aforesaid, 
one  Peter,  late  Bishop  of  Winchester,  was,  amongst  other  things, 
seised  in  his  demesne  as  of  fee  of  and  in  the  aforesaid  manors 
of  Highclere  and  Burghclere,  with  the  appurtenances,  in  right  of 
[  *3]8  ]  "^his  bishopric;  and  that  he  and  all  his  predecessors.  Bishops  of 
Winchester,  and  all  those  whose  estate  the  said  late  Bishop  had  of 
and  in  the  manors  aforesaid,  from  the  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  had  held,  used,  and  enjoyed,  and 
were  accustomed  to  have,  hold,  use,  and  enjoy,  within  the  manors 
aforesaid,  view  of  frankpledge  of  all  their  tenants  and  resiants 
within  the  precincts  of  the  manors  aforesaid,  to  be  held  twice  in  the 
year,  &c. :  and  also  to  have  their  waif,  stray,  estrays,  free  warren 
in  all  the  demesne  lands  of  the  manors  aforesaid,  and  treasure 
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trove,  in  and  within  all  the  manors  aforesaid.    And  as  to  having     Earl  of 
within  the  aforesaid  manors  goods  and  chattels  of  felons  &c.,  the  ^^ 

plea  alleged  a  grant  by  letters  patent  from  King  Henry  III.,  on  the  Villbbois. 
20th  of  January,  in  the  16th  year  of  his  reign,  to  the  said  Peter, 
Bishop  of  Winchester,  of  the  goods  of  felons  &c.  The  plea  then 
alleged,  that  the  said  late  Bishop,  being  so  seised  of  the  manors 
aforesaid  in  right  of  his  bishopric,  and  being  likewise  seised  of  the 
liberties  and  franchises  aforesaid,  as  of  fee  and  right,  died  seised 
thereof  in  manner  aforesaid.  And  after  the  death  of  the  said 
Peter,  theretofore  Bishop  of  Winchester,  one  John  was  afterwards 
and  before  &c.,  duly  elected  and  created  Bishop  of  Winchester. 
By  virtue  whereof  the  said  John,  Bishop  of  Winchester,  entered 
into  the  same  manors,  and  was  seised  of  the  manors,  liberties,  and 
franchises  aforesaid  with  the  appurtenances,  in  right  of  his  bishopric, 
to  wit,  of  the  aforesaid  manors,  in  his  demesne  as  of  fee,  and  of 
the  liberties  and  franchises  aforesaid  claimed  as  well  by  prescription 
as  by  the  said  letters  patent,  as  of  fee  and  right,  in  right  of  his 
bishopric. 

The  plea  then  stated  the  death  of  the  said  John,  and  the  election 
of  one  Adam,  Bishop  of  Winchester.  And  as  to  having  all  fines,  &c., 
the  defendants  pleaded  a  grant  of  Edward  III.  to  the  said  Adam, 
Bishop  of  Winchester,  of  *such  fines,  &c.  And  as  to  having  the  [  •3i9  ] 
return  of  writs,  the  defendants  pleaded  a  grant  by  letters  patent  by 
Edward  I.  in  the  10th  year  of  his  reign,  to  the  said  John,  Bishop 
of  Winchester,  of  the  return  of  all  writs  &c. 

And  as  to  having  a  free  chase  in  all  their  demesne  lands  and 
woods  of  the  aforesaid  manors  of  Highclere  and  Burghclere,  and 
in  all  the  lands  of  their  men  and  tenants  there,  as  well  within  the 
metes  and  bounds  of  the  forest  of  the  Queen  as  without,  and  that 
they  might  hunt  (be.  and  take  and  carry  away  all  manner  of  game 
which  to  a  chase  and  warren  belong,  the  defendants  pleaded  a  grant 
by  letters  patent  from  Edward  I.  in  the  12th  year  of  his  reign,  to 
the  Bishop  of  Winchester  and  his  successors,  of,  amongst  other 
things,  chases  in  all  his  demesne  lands  and  woods  and  those  of  his 
fees  and  men,  as  well  within  the  metes  of  the  said  forest  as  with- 
out ;  and  that  they  and  their  successors  might  hunt  in  the  lands 
and  woods  aforesaid,  and  firmly  do,  and  in  any  wise  take  and  carry 
away  all  manner  of  game  which  to  a  chase  and  warren  belong, 
and  have  their  dogs  and  those  of  their  men  unlawed  &c.  By 
virtue  of  which  said  letters  patent  the  said  John,  theretofore 
Bishop,  was  seised  of  the  manors  aforesaid,  in  right  of  his  said 


620 


1844.    EX.     18  MEE.  &  W.  319—820. 


LB.B. 


Earl  of 

Carnarvon 

t. 

VlLLEBOia 


L  '320  ] 


bishopric,  and  of  the  said  liberties  and  franchises  as  of  fee  and 
right. 

The  plea  further  stated,  that  Edward  III.,  by  letters  patent,  in 
the  4th  year  of  his  reign,  granted  to  the  reverend  Father,  William 
of  Wickham,  Bishop  of  Winchester,  then  being  seised  of  the  manors 
aforesaid,  to  him  and  the  successors  of  the  said  John,  theretofore 
Bishop,  and  to  his  successors,  that,  although  he  or  his  predecessors 
had  not  then  fully  used  the  liberties  and  freedoms,  or  the  warren 
or  chases  aforesaid,  or  anything  to  them  or  any  of  them  in  such 
case  arising,  nevertheless  the  said  then  Bishop  and  his  successors 
should  and  might  thereafter  fully  enjoy  and  use  all  and  singular 
the  liberties  and  freedoms  and  warren  *and  chases  aforesaid,  and 
each  of  them  in  manner  aforesaid  for  ever,  without  the  hindrance 
or  impediment  of  the  said  late  King  or  of  his  heirs,  or  of  the  justices, 
escheators,  sheriffs,  or  other  bailiffs  or  ministers  whatsoever  of  the 
said  late  King.  The  plea  then  alleged  the  death  of  the  said  William 
so  seised,  and  that  after  his  death  and  the  death  of  many  of  his 
successors.  Bishops  of  Winchester,  one  John  Poynett  was  elected 
and  created  Bishop  of  Winchester,  by  virtue  of  which  he  became 
seised  in  fee  of  the  manors  and  of  the  said  liberties  and  franchises, 
as  of  fee  and  right,  in  right  of  his  bishopric,  and  enjoyed  and 
exercised  the  same.  And  the  said  John  Poynett,  being  so  seised 
thereof,  afterwards,  on  the  4th  of  June,  in  the  5th  year  of  the 
reign  of  the  Lord  Edward  VI.,  late  King  &c.,  by  his  certain  deed 
quadripartite,  indented,  sealed  with  the  common  seal  of  the  said 
Bishop  and  inrolled  in  the  Court  of  Chancery,  gave  and  granted 
to  the  said  late  King  Edward  VI.,  amongst  other  things,  the  afore- 
said manors  of  Highclere  and  Burghclere,  and  all  and  singular  the 
messuages,  &c.,  warrens,  chases,  &c.,  Courts  leet,  &c.,  and  all  other 
liberties,  franchises,  &c.,  to  the  manors,  boroughs,  and  towns  afore- 
said, or  any  of  them,  belonging,  appertaining,  or  appendant,  or 
theretofore  had,  known,  used,  or  represented  as  members  of  the 
same,  to  hold  to  the  said  late  King  and  his  successors  for  ever.  It 
also  stated  a  confirmation  by  the  Dean  and  Chapter  of  Winchester, 
on  the  4th  of  September  in  the  same  year,  of  the  above  grant. 
The  plea  then  set  forth  the  before-mentioned  grant  of  the  22nd  of 
September,  in  the  5  Edw.  VI.,  to  William  Fitzwilliam,  Esq.,  and 
alleged  that  by  virtue  thereof  the  said  William  Fitzwilliam  was 
seised  in  fee  of  the  aforesaid  manors,  and  of  the  liberties,  franchises, 
&c.,  as  of  fee  and  right.  It  then  deduced  the  title  from  Fitzwilliam 
down  to  the  defendants  themselves,  and  concluded  that  by  such 
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warrant  they  the  defendants  did  and  still  do  use  within  *the  manors      Earl  ok 
of  Highclere  and  Burghclere,  all  and  singular  the  liberties  and    ^^***^«^^'' 
franchises  in   the  information   specified;   traversing  the  alleged    villebois, 
usurpation.  ^  *^^^  ^ 

The  Attomey-Oeneral  in  his  replication  said,  that  "having  seen 
the  plea  and  fully  understood  and  diligently  examined  it  with  the 
letters  patent,  deeds,  and  indentures  aforesaid ;  and  forasmuch  as 
it  is  sufficiently  testified  here  in  Court  by  the  relation  and  testimony 
of  several  credible  persons,  that  the  said  Sir  William  &c.  (the 
defendants)  and  all  those  whose  estate  they  now  have  of  and  in  the 
lordships,  manors,  lands,  tenements,  and  all  and  singular  other 
the  premises,  have,  according  to  the  usage  and  prescription  afore- 
said, and  according  to  the  force,  form,  and  effect  of  the  letters 
patent,  indentures,  and  deeds  aforesaid,  used  and  enjoyed  all  and 
singular  the  liberties  and  franchises  aforesaid  in  manner  and  form 
aforesaid,  as  they  the  said  Sir  William  &c.  (the  defendants)  have  in 
the  pleadings  above  alleged,  this  the  said  attorney  of  the  lady  the 
Queen  does  not  deny,  but  for  the  said  lady  the  Queen  acknowledges 
the  plea  aforesaid  in  form  aforesaid  pleaded  to  be  true  in  all  things 
&c.  Whereupon,  as  well  the  plea  of  the  aforesaid  Sir  William 
Eingsmill  &c.  above  pleaded,  as  the  acknowledgment  by  the 
Attomey-Oeneral  for  our  lady  the  Queen  of  the  same  plea,  being 
seen  and  by  the  Court  here  understood,  and  mature  deliberation 
thereupon  first  had  by  the  serjeant-at-law  of  the  lady  the  Queen, 
and  corroborated  by  the  attorney  of  the  said  lady  the  Queen  thereto 
and  present,  it  is  considered  that  the  aforesaid  Sir  William  &c., 
their  heirs  and  assigns,  shall  and  may  have,  enjoy,  and  use  all 
and  singular  the  liberties  and  franchises  aforesaid,  in  the  informa- 
tion specified,  within  the  manors,  lands,  and  tenements  aforesaid, 
and  all  and  singular  other  the  premises,  and  that  the  letters  patent 
and  deeds  aforesaid,  together  with  the  liberties,  franchises,  and 
free  customs  in  the  same  contained  and  specified,  shall  be  allowed 
and  adjudged  to  the  before-named  Sir  William  &c.,  their  ♦heirs  [  •322  ] 
and  assigns,  according  to  the  force,  form,  and  effect  of  the  same 
letters  patent  and  deeds,"  &c. 

On  the  production  of  this  document  in  evidence,  it  was  objected 
by  Sir  T.  WUde,  Serjt.,  for  the  defendant,  that  it  was  inadmissible, 
as  the  confession  by  the  Attomey-Oeneral  could  not  affect  the  lands 
of  other  persons  not  parties  to  the  proceedings ;  but  the  learned 
Judge  received  it  in  evidence,  and  it  was  accordingly  read. 

Another  document  put  in  was  an  Inclosure  Act  of  the  23  Geo.  III., 
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''for  inclosing  certain  commonable  lands  and  open  fields  in  the 
manors  of  Burghclere  and  Higbclere/'  which  contained  a  provision 
that  nothing  in  that  Act  should  prejudice,  lessen,  or  defeat  the 
right,  title,  or  interest  of  Lord  Porchester,  as  lord  of  the  manors  of 
Highclere  and  Burghclere,  or  any  future  lord  or  lords  of  the  said 
manors,  in  and  to  the  seigniory  rights  of  free  warren  and  free 
chase  belonging  thereto.  The  recital  to  this  Act  showed  that  the 
copyholders  of  the  manors  were  interested  therein,  and  the  Act  was 
therefore  put  in  as  an  admission  by  the  copyholders  of  the  right 
there  reserved  ;  but  it  was  objected  for  the  defendant  that  this  was 
inadmissible,  as  it  was  nothing  more  than  what,  as  a  matter  of 
course,  it  was  usual  for  lords  of  manors  to  insert  in  Inclosure  Acts, 
and  did  not  amount  to  any  admission  at  all.  The  learned  Judge, 
however,  admitted  it  on  the  ground  that  the  copyholders  must  be 
supposed  to  have  been  parties  to  the  Act. 

Evidence  was  also  given  of  the  declarations  of  two  deceased 
copyholders,  that  the  lord  of  the  manor  had  the  exclusive  right  to 
the  game  on  their  copyholds  by  reason  of  his  free  warren.  It  was 
objected  that  these  declarations  were  not  admissible,  as  this  was 
not  a  question  of  copyhold  right  over  manorial  custom.  The 
learned  Judge  received  the  evidence. 

Another  document  offered  in  evidence  was  the  record  of  a  judg- 
ment obtained  in  an  action  brought  by  the  present  plaintiff,  in  the 
year  1840,  against  one  Child,  a  copyholder  of  Highclere,  for  having 
trespassed  upon  the  plaintiff's  *warren  in  the  manor  of  Highclere, 
and  in  which  the  defendant  had  suffered  judgment  to  go  by  default. 
This  was  objected  to,  on  the  ground  that  it  was  res  inter  alios^  and 
that  at  all  events,  in  so  recent  a  case,  there  should  be  proof  of 
execution  or  satisfaction  of  the  judgment.  The  learned  Judge, 
however,  received  it  in  evidence. 

Certain  deputations  of  gamekeepers  over  the  manors,  which  used 
the  words  *'  free  warren,"  were  also  put  in,  as  evidence  of  the 
assertion  of  the  right  to  free  warren,  and  those  keepers  who  were 
still  living  were  produced  as  witnesses  to  show  the  exercise  of  their 
office  over  some  of  the  copyholds.  These  were  also  objected  to  by 
the  defendant,  but  received  in  evidence,  and  left  as  such  to 
the  jury. 

On  the  part  of  the  defendant,  a  grant  was  produced  for  the 
purpose  of  showing  the  origin  of  the  right  claimed  by  the  plaintiff. 
This  was  a  grant  by  letters  patent,  dated  the  17th  of  September  in 
the  16  Hen.  III.,  to  the  then  Bishop  of  Winchester,  that  he  and  his 
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successors  might  have  free  warren  in  all  their  demesne  lands  in 
England  throughout  every  of  their  manors  (i).  It  was  offered  in 
^evidence  to  show  that  at  that  time  the  Bishop  of  Winchester  was 
not  entitled  to  more  than  free  warren  in  his  demesne  lands,  and  it 
was  contended,  that  this  must  be  assumed  to  be  the  origin  of  the 
right,  and  that,  at  all  events,  the  acceptance  of  that  charter 
estopped  the  Bishop  and  those  who  claimed  under  him  from  claiming 
any  more.  The  learned  Judge  however  ruled,  that  it  was  for  the 
jury  to  say  whether  the  right  existed  by  prescription,  or  originated 
within  time  of  memory;  and  he  told  the  jury  that  if  it  began 
by  the  charter  of  Henry  III.,  it  could  not  extend  to  the  lands  of 
copyholders  or  freeholders  of  the  manors. 

The  jury  found  for  the  plaintiff  on  all  the  issues  (2). 

Sir  Thomas  Wilde  in  Easter  Term  moved  for  a  new  trial,  on 
the  grounds  of  misdirection,  of  the  improper  reception  of 
evidence,  and  that  the  verdict  was  against  the  evidence  : 

First,  the  Quo  Warranto  ought  not  to  have  been  received  in  evidence. 
It  was  an  information  filed  by  the  Queen's  Attomey-Oeneral  against 
the  defendants,  calling  upon  them  to  show  by  what  right  they  exer- 
cised certain  franchises ;  and  there  was  a  plea  to  that  information 
setting  out,  first,  a  claim  by  prescription  to  certain  franchises,  and, 
amongst  the  rest,  to  free  warren,  and  then  a  claim  of  free  chase, 
and  certain  other  franchises  under  several  charters :  no  issue  was 
joined  upon  that  plea,  but  the  Attorney-General  confessed  the  plea 
to  be  true,  and  that  the  defendants  were  entitled  to  the  franchises 
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(1)  The  following  is  a  translation  of 
the  charter :  **  Ejdow  ye,  that  we  have 
granted  and  by  this  our  charter  have 
confirmed  to  the  venerable  Father  in 
Christ,  Peter,  Bishop  of  Winchester, 
for  us  and  our  heirs,  that  the  same 
Bishop  and  his  successors  for  ever 
may  have  free  warren  in  all  their 
demesne  lands  which  the  same  Bishop 
has  in  England,  throughout  every  of 
his  manors,  for  fox  and  hare,  partridge 
and  pheasant;  so  that  no  one  may 
enter  the  wairen  aforesaid  to  take 
therein  fox  or  hare,  partridge  or 
pheasant,  without  the  will  and  license 
of  the  same  Bishop  or  his  successors, 
on  forfeiture  to  iis  of  ten  pounds. 
Wherefore  we  will  and  strictly  com- 
mand for  us  and  our  heirs,  that  the 
same  Bishop  and  his  successors  for 


ever  may  have  free  warren  in  all  the 
demesne  lands  which  the  same  Bishop 
has  in  England  throughout  every  of 
his  manors  for  fox  and  hare,  partridge 
and  pheasant,  well  and  in  peace, 
freely  and  quietly,  with  all  liberties 
and  free  customs  to  like  warrens  per- 
taining ;  so  that  none  may  enter  the 
warren  aforesaid  to  take  therein  fox  or 
hare,  partridge  or  pheasant,  without 
the  will  and  license  of  the  same  Bishop 
or  his  successors,  on  forfeiture  to  us  of 
ten  pounds  as  is  aforesaid." 

(2)  It  was  also  objected  at  the  trial, 
that  the  disturbance  of  a  franchise  of 
free  warren  over  another  person's  land 
was  not  the  subject  of  an  action  of 
trespass,  but  only  of  case.  This 
objection  was,  however,  abandoned  on 
moving  for  the  rule. 
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[  ^326  ] 


they  claim ;  and  then  there  is  a  judgment  npon  that  confession. 
It  has  every  appearance  of  a  mere  colourable  proceeding  to  make  a 
title.  It  is  remarkable  that  the  information  charges  the  defendants 
with  having  claimed  free  warren  in  all  the  demesne  lands  of  the 
manors,  and  in  all  and  singular  the  *lands  of  their  tenants  and 
men  within  the  manors  aforesaid,  and  the  words  in  the  intro- 
ductory part  of  the  plea  correspond  with  the  words  of  that 
charge,  '*  as  well  in  the  demesne  lands  as  in  the  lands  of  all  and 
singular  their  tenants  and  men,"  &c. ;  but  when  it  comes  to  state 
the  defendant's  claim  of  prescription,  it  is  confined  to  ''free  warren 
in  all  the  demesne  lands  of  the  manors  aforesaid."  This  is  the 
only  part  in  which  any  claim  of  prescription  is  set  up ;  all  that 
follows,  relating  to  very  numerous  franchises,  are  claimed  under 
grants.  Now  one  of  those  grants,  namely,  as  to  the  goods  and 
chattels  of  felons,  is  of  the  very  same  year,  viz.  the  16  Hen.  III., 
as  the  grant  of  free  warren  put  in  by  the  defendant ;  yet  the  grant 
of  free  warren  is,  in  the  plea  to  that  information,  wholly  suppressed. 
The  defendant  must  have  been  aware  of  both,  yet  he  found  it 
convenient  to  notice  only  one  ;  for  one  cannot  imagine  that  any  bond 
fide  search  could  have  been  made  which  would  not  have  led  to  the 
discovery  of  the  grant  by  charter  in  both  cases.  If  then  the  grant 
is  the  origin  of  the  claim,  it  may  operate  upon  the  lands  of  the 
Grown,  or  upon  the  lands  of  the  grantee,  but  it  cannot  operate 
upon  the  lands  of  any  third  party  :  Attorney -Genei-al  v.  Parsons  (i). 
Then,  upon  what  ground  is  the  judgment  in  the  Qtio  Warranto 
evidence  ?  It  calls  upon  a  subject  to  account  for  the  exercise  of 
certain  rights,  and  the  Crown,  by  the  Attorney-General,  confesses 
that  the  subject  has  the  right  claimed  ;  but  that  confession  cannot 
be  evidence  to  affect  the  lands  of  other  subjects,  neither  parties  to 
the  grant  nor  to  the  proceeding.  It  was  impossible  for  them  to 
come  in  and  contest  the  claim.  There  could  be  no  examination  of 
witnesses  in  Court,  for  there  was  no  issue  joined  ;  nor  is  there  any 
legal  power  in  the  Attorney -Qeneral  to  examine  them  himself  (2). 
It  is  not  a  case  in  which  the  record  would  be  admissible  upon  the 
ground  of  ^reputation,  nor  are  the  circumstances  stated  on  this 
record  such  as  to  make  it  evidence  of  reputation  ;  for  there  is  no 
finding  by  a  jury. 

But  neither  was  this  record  properly  submitted  by  the  learned 
Judge,  for  he  gave  much  more  effect  to  it  than  he  ought  to  have 


(1)  37  R.  B.  702  (2  Cr.  &  J.  279). 

(2)  This  form  of  entry  is,  however. 


in  conformity  with  good  precedents. 
See  Co.  Ent.  f . 
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done,  in  presenting  it  to  the  jury  as  an  important  document.     It      Eabl  of 
is  to  be  observed  that  the  grant  of  free  warren  by  Henry  III.  is  in  ^. 

form  an  original  grant,  exactly  like  the  other  charters  under  which  '^i^^'^bois. 
the  defendants  in  the  information  claimed ;  and  when  we  find 
parties  getting  franchises  of  the  most  extensive  nature  by  successive 
grants,  can  it  be  believed  that  those  parties  would  accept  a  charter 
giving  a  more  limited  right  than  was  possessed  by  them  under  an 
older  title  ?  Independently  of  the  legal  effect  of  accepting  such  a 
charter,  the  learned  Judge  entirely  omitted  to  look  at  the  effect  of 
this  charter  of  free  warren  as  evidence  to  show  that  there  had  been 
no  previous  grant  or  prescription.  Such  an  original  grant  would 
not  have  been  obtained  without  its  being  communicated  to  the 
Crown  that  the  right  had  before  existed,  or  been  exercised  or 
granted  before. 

(Paree,  £. :  There  was  a  charter  of  the  12  Edw.  I.  granting  a  free 
chase.    Would  not  this  alone  have  supported  the  action  ?) 

That  would  not  operate  on  the  copyholds,  as  they  must  have 
existed '  beyond  time  of  memory ;  nor,  in  fact,  does  a  chase 
include  a  warren.  Even  if  a  prescription  actually  existed  before 
the  grant  of  free  warren  of  16  Hen.  III.  by  the  acceptance  of  that 
grant  it  was  extinguished.  In  Com.  Dig.  title  "  Prescription,"  (G), 
it  is  said,  "  So  if  a  man  has  franchises  by  prescription,  and  the 
King  grants  the  same  liberties  to  him  by  charter,  he  cannot  after- 
wards claim  them  by  prescription."  The  same  doctrine  is  to  be 
found  also  in  17  Viner's  Abr.  p.  277,  plac.  5,  and  in  the  note,  and 
also  in  p.  278.  And  the  ground  seems  to  be  this,  that  a  subject, 
accepting  a  grant  from  the  Crown  of  a  right,  is  estopped  by  the 
acceptance  of  the  grant  from  setting  up  any  right  other  *than  that  [  •327  ] 
contained  in  the  grant  accepted.  There  is  indeed  an  exception  to 
that  rule  in  cases  where  the  subject  has  a  general  interest,  as,  if 
a  Court  exists,  the  prescriptive  rights  attached  to  it  prior  to  the 
acceptance  of  a  charter  seem  not  to  be  affected  ;  but  that  is  oh  the 
ground  that  the  Crown  cannot  devest  the  rights  of  the  subject  by 
altering  the  constitution  of  a  Court  once  erected.  According  to 
this  charter  of  the  17th  of  September,  16  Hen.  III.  the  right  of 
free  warren  was  limited  to  the  demesne  lands.  The  term  *'  demesne 
lands"  was  held,  in  The  Attorney-General  v.  Parsons (i),  after  most 
learned  and  laborious  investigation,  to  signify  properly  lands  of  a 

(1)  37  R.  R.  702  (2  Cr.  &  J.  279). 
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Eabl  of     manor  which  are  in  the  proper  hands  of  the  lord,  or  which  the  lord 
f.  has  the  power  of  taking  into  his  own  hands.     Such  a  grant  being 

ViLLBBois,    gijQ^ji^  evidence  of  user  must  be  referred  to  it. 

(Parke,  B.  :  There  is  evidence  of  modern  usage,  some  of  less 
and  some  of  more  importance,  in  support  of  the  right  claimed. 
You  say  that  it  is  inconsistent  with  the  charter ;  but  there  is  no 
inconsistency.  For  may  not  the  land  in  question  have  been 
demesne  land  in  the  hands  of  the  lord  at  the  time  of  that  grant, 
and  have  come  into  the  lord's  hands  on  the  expiration  of  the 
interest  of  the  copyhold  tenant,  and  before  he  chose  to  demise 
them  according  to  the  ancient  custom  ?) 

Such  a  presumption  would  be  against  all  reasonable  probability ; 
besides,  this  grant  over  demesnes  would  not  operate  on  a  copyhold 
temporarily  in  the  lord.  Nor  is  this  a  claim  over  the  defendant's 
copyhold  only,  but  over  all  the  copyholds  of  the  manor. 

(Parks,  B.  :  It  renders  it  less  probable  if  it  extends  over  more 
copyholds  ;  but  is  it  necessarily  inconsistent  even  then  ?  May  not 
all  those  copyholds  have  reverted  to  the  lord's  hands,  and  been 
re-granted  since  the  grant  of  free  warren  in  the  16  Hen.  III.  ?  It 
is  a  grant  over  the  then  demesne  lands  which  would  not  include 
[  *328  ]  the  lands  of  those  tenants  who  *had  prior  interests,  but  would  all 
the  subsequent  ones.  The  grant  was  before  the  Statute  of  Quia 
Emptores.) 

What  the  law  understands  by  demesnes  are  those  lands  which  have 
not  been  copyholds,  but  are  held  by  the  lord  in  his  own  hands  and 
for  his  own  purposes.  A  copyhold,  when  re-granted  by  the  lord, 
is  subject  to  the  same  incidents  as  it  possessed  when  it  came  into 
his  hands,  and  these  cannot  be  charged  by  the  mesne  acts  of  the 
lord.  The  learned  Judge  treated  the  judgment  of  the  Court,  upon 
the  confession  of  the  Attoifiey-Generalf  as  evidence  of  a  right  by 
prescription  both  upon  the  demesne  lands  and  the  lands  of  the 
tenants  ;  whereas  the  claim  by  prescription  in  the  substantial  part 
of  the  plea  is  only  to  the  demesne  lands,  although  it  appears  from 
the  introductory  part  of  the  plea,  that  it  was  intended  to  cover  the 
whole  charge  in  the  information.  It  was  treated  as  an  acknow- 
ledgment, on  the  part  of  the  Grown,  of  a  general  right  both  in 
respect  of  the  demesne  lands  and  the  lands  of  the  tenants ;  as  a 
confession  of  the  right  set  up  by  the  now  plaintiff. 
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Another  objection  is  to  the  reception  of  an  Act  of  the  23  Geo.  III.      Eabl  ok 

Carnarvon 
for  inclosing  the  commonable  lands  in  the  manors  of  Burghclere  and  r. 

Highclere,  which  contained  a  clause  that  nothing  should  prejudice  "^i^i-^bois. 
the  rights  of  the  lord  of  the  manor  to  the  rights  of  free  warren  and 
free  chase.  It  was  put  in  as  evidence  of  an  admission  by  the  copy- 
holders, of  the  existence  of  the  right.  But  it  is  nothing  more  than 
an  agreement  that  the  Act  shall  be  without  prejudice  to  the  lord's 
rights ;  it  is  no  admission  of  any  right — it  merely  refers  to  the 
right  he  before  had,  whatever  it  may  be ;  and  if  he  had  nothing 
before,  nothing  was  saved  by  it.  It  was,  however,  admitted  in 
evidence,  on  the  ground  that  the  copyholders,  whose  rights  of 
common  were  referred  to  in  it,  must  be  supposed  to  be  parties  to  it. 
Evidence  was  also  adduced  of  the  declarations  of  two  deceased 
copyholders.  Their  admissions  amounted  to  little  *more  than  a  [  *329  ] 
statement  of  their  indisposition  to  dispute,  at  great  cost,  a  claim 
which  the  plaintiff  might  perhaps  establish  at  last ;  but  this  is  not 
a  question  of  copyhold  or  manorial  right. 

(Pabkb,  B.  :  Every  copyholder  and  freeholder  within  the  manor 
is  interested  in  the  existence  of  such  a  right.) 

It  is  not  like  the  custom  of  a  manor  which  cannot  apply  to  one 
man's  copyhold  without  applying  to  others,  nor  is  it  like  a  question 
as  to  the  boundary  of  a  manor.  In  cases  of  custom  one  common 
right  binds  the  whole,  and  each  has  the  same  interest  as  all  the 
rest  to  inquire  and  ascertain  the  r^ght ;  but  that  is  not  so  as  regards 
the  present  claim.  The  declarations  of  these  copyholders  were 
therefore  not  receivable. 

Another  objection  made  was  to  the  reception  of  the  record  of  a 
judgment  obtained  in  1841,  in  an  action  against  one  Child  for 
having  trespassed  upon  the  warren  in  the  manor  of  Highclere,  he 
having  suffered  judgment  by  default.  It  is  true  that  a  judgment 
in  an  action  brought  against  a  person  who  stands  in  the  same  right, 
may  be  evidence  against  another ;  but  even  then,  where  one  action 
is  brought  almost  immediately  after  the  other,  the  judgment  ought 
not  to  be  admitted  without  proof  of  execution,  or  of  payment  of  the 
damages.  But  here  it  was  not  evidence  which  ought  to  have  been 
received  at  all,  as  against  the  defendant,  for  he  was  neither  party 
nor  privy  to  it,  nor  was  he  the  tenant  of  the  same  land. 

Certain  deputations  of  gamekeepers  were  also  adduced,  as  evidence 
of  the  assertion  of  the  plaintiff's  right  to  free  warren.     But  a  right 
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[  •330  ] 


of  free  warren  has  nothing  to  do  with  the  appointment  of  a  game- 
keeper. It  is  doubtful  whether  the  owner  of  a  free  warren  is 
authorized  to  appoint  a  deputy  to  exercise  his  franchise.  These 
deputations  were  therefore  only  referable  to  the  plain tijBf's  character 
as  the  lord  of  the  manor ;  but  they  were  treated  as  acts  in  the 
exercise  of  the  right  of  free  warren,  which  was  a  misdirection  on 
the  part  of  the  learned  Judge. 

(Parke,  *B.  :  These  deputations  may  be  treated  as  licenses, 
accompanied  by  acts  in  pursuance  of  them ;  they  amount  to  licenses 
to  shoot  over  another  man's  land.) 

The  objection  is  that  there  is  nothing  except  the  introduction  of  the 
words  "  free  warren  "  in  them,  to  make  them  different  from  the 
ordinary  deputation  of  a  gamekeeper.  They  were  put  forward  as 
important  records  of  the  right,  but  they  had  nothing  to  do  with 
free  warren,  and  ought  not  to  have  been  left  as  evidence  of 
it  at  all. 

(Pabke,  B.:  It  may  be  very  slight  evidence  of  the  ownership  of 
the  free  warren.  Each  act  of  ownership  may  be  slight  in  itself, 
but  it  is  only  by  such  acts  that  rights  of  this  kind  can  be 
established.) 

A  letter  written  by  the  plaintiff  or  his  ancestor,  stating  that  he  had 
this  right,  would  be  no  evidence  for  him,  and  his  putting  it  in 
another  document  would  be  no  better. 

(BoLFE,  B. :  The  gamekeeper  does  in  fact  shoot  upon  other 
people's  land,  and  he  from  time  to  time  receives  his  authority  from 
the  person  claiming  free  warren  ;  and  if  the  deputation  contains  a 
recital  of  right  of  free  warren,  that  would  cover  all.  Surely  that 
is  evidence. 

Parke,  B.  :  We  will  consider  whether  the  rule  should  be  granted.) 
On  a  subsequent  day, 

Parke,  B.,  said : 

There  was  a  case  of  llie  Earl  of  Carnm^on  v.  Villebois,  in  which 
a  motion  was  made  a  few  days  ago  by  my  brotlier  Wilde  for  a  new 
trial,  on  a  variety  of  grounds ;  on  the  ground  of  misdirection  and 
on  the  ground  of  receipt  of  improper  evidence,  and  that  the  verdict 
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was  contrary  to  the  weight  of  the  evidence.  On  the  last  point,  we 
took  time  to  consult  with  the  learned  Judge,  and  he  has  com- 
municated to  us  his  opinion,  that,  so  far  as  the  question  was  one 
for  the  jury,  he  is  hot  dissatisfied  with  the  verdict.  And  the 
question  will  be,  whether  my  brother  Wilde  is  entitled  to  a  rule  to 
show  cause  on  the  other  grounds. 

Now,  the  first  ground  of  objection  was  as  to  the  reception  of  a  F  ^^^  ] 
document  which  was  a  Qivo  Warranto  information,  filed  by  the 
Attorney-General,  calling  on  a  person  of  the  name  of  Kingsmill, 
under  whom  the  plaintiff  claimed,  to  show  by  what  title  he  had  and 
used  divers  franchises  in  the  manors  of  Highclere  and  Burghclere, 
and  the  objection  was,  that  that  judgment  was  not  receivable  in 
evidence.  The  plaintiff  in  the  present  action  is  lord  of  the  manors 
of  Highclere  and  Burghclere,  deriving  title  under  the  Bishops  of 
Winchester,  and  he  claims  that  the  Bishops  of  Winchester,  from 
time  immemorial,  had  a  right  of  free  warren,  as  well  in  the  demesne 
lands  as  in  the  lands  of  the  tenants  of  those  manors.  This  informa- 
tion was  filed  in  the  reign  of  Queen  Elizabeth  by  the  Attorney- 
General  of  that  day,  against  the  defendant,  who  was  the  Attorney- 
General  of  the  Court  of  Wards  and  Liveries,  and  who  was  the  then 
owner  of  these  two  manors.  The  first  question  is,  whethev  the 
document  was  receivable  in  evidence.  As  to  that,  we  are  all  clearly 
of  opinion  that  it  was  receivable  in  evidence,  being  the  judgment  of 
a  competent  Court  upon  a  matter  of  a  public  nature,  which  concerns 
the  Grown  and  the  subject.  It  is  admissible  on  the  same  footing  as 
an  allowance  before  the  Justices  of  Eyre,  an  inquisition  post  mortem, 
or  as  inquisitions  issuing  out  of  this  Court,  to  ascertain  the  extent 
of  the  Crown  lands.  Therefore,  we  think,  upon  the  ground  as  to 
the  reception  of  that  evidence,  there  ought  to  be  no  rule  for  a 
new  trial. 

There  were  also  several  other  objections  made  to  the  reception  of 
evidence.  One  was,  that  an  Inclosure  Act  of  the  waste  lands  in  the 
manors  of  Burghclere  and  Highclere,  of  the  23  Geo.  III.,  was  received 
in  evidence,  which  Inclosure  Act  contained  a  proviso  that  nothing 
shall  prejudice  the  right  or  title  of  free  warren  in  Lord  Carnarvon, 
but  that  he  shall  have  it  in  as  full  and  ample  a  manner  as  he  had 
enjoyed  it  before.  It  was  contended  that  this  was  only  a  saving  of 
such  right  as  he  in  fact  had,  and  no  recognition  *of  the  right  claimed.  [  *332  ] 
But  in  the  wording  of  the  Act  it  is  impossible  to  say,  that  there  was 
not  some  recognition  of  the  right  upon  a  subject-matter  upon  which 
evidence  of  reputation  would  be  receivable.     Upon  that  we  have  no 
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RARr.  OP     doubt ;  because  this  is  a  franchise  originating  with  the  Crown,  and 

C*  A  H W  A  R  VflN 

r.  is  claimed  as  co-extensive  with  the  limits  of  both  manors.     On  this 

ViLLEBois.    gpQjinj^  therefore,  we  think  that  document  was  admissible. 

Then,  again,  it  was  contended,  that  the  declarations  of  two 
deceased  copyholders  as  to  the  right  to  free  warren,  not  over  the 
demesne  lands  of  the  manor,  but  over  all  the  copyholds  of  the  manor, 
had  been  improperly  received ;  and  the  objection  was,  that  such 
declarations  were  admissible  only  as  applicable  to  their  own  copy- 
holds. For  the  reasons  before  given,  that  this  is  a  right  of  a  public 
nature,  and  claimed  as  co-extensive  with  the  whole  manor,  in  which 
all  the  tenants  of  the  manor  have  an  interest,  we  think  their  declara- 
tions are  admissible  in  evidence.  For  the  same  reason,  the  judgment 
in  an  action  of  trespass  for  breaking  and  entering  the  free  warren  of 
Highclere  and  Burghclere,  was  also  admissible. 

Another  objection  was,  that  the  learned  Judge,  in  commenting 
upon  the  document  to  which  I  have  referred,  namely,  the  judgment 
in  the  Qiu)  Warranto,  told  the  jury  that  it  was  some  evidence  of  a 
prescriptive  right.  We  have  looked  through  the  document  with  a 
view  to  ascertain  whether  there  was  a  ground  for  saying  that  it  sup- 
ported a  prescriptive  right  to  the  free  warren  both  over  the  demesne 
lands  of  the  lord  and  also  over  the  lands  of  all  the  tenants.  Now, 
it  appears  to  us,  that  it  is  evidence  of  a  right  to  that  extent.  The 
Qito  Warranto  is  filed  to  know  by  what  authority  Eingsmill  and  his 
co-defendants  claimed  the  right,  among  other  things,  of  free  warren 
**  as  well  in  the  demesne  lands  of  the  said  manor,  as  in  the  lands  of 
all  and  singular  their  tenants  and  men  within  the  manors  afore- 
[  *S3S  ]  said ;  "  together  with  various  other  franchises,  among  *the  rest  free 
chase.  The  plea  states  that  the  defendants  claim  to  have  free 
warren,  as  well  in  the  demesne  lands  of  the  said  manor  as  in  the 
lands  of  all  and  singular  their  tenants  and  men  within  the  manors 
aforesaid.  And  as  to  the  manors  of  Highclere  and  Burghclere,  they 
say  that  the  Bishops  of  Winchester  were  seised  of  those  manors  and 
that  they,  time  out  of  mind,  had  free  warren  in  all  the  demesne 
lands  of  the  manors  aforesaid,  and  so  forth,  not  saying  that  the 
Bishops  had  free  warren  in  the  lands  of  themselves  and  their  tenants. 
It  then  proceeds  to  state  the  grounds  on  which  all  the  other  fran- 
chises are  claimed.  And  thereupon  the  Attomey-Oeneral,  instead 
of  replying  to  the  plea,  confesses  that  the  plea  is  true,  and  that  the 
defendants  are  entitled  to  all  the  franchises  mentioned  in  the  plea, 
and  the  judgment  of  the  Court  is,  that  the  defendants  are  entitled 
to  the  franchises  specified  in  the  information.     Now,  the  franchise 
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specified  in  the  information  is  not  merely  in  the  demesne  lands,  but 
also  in  the  lands  of  all  the  tenants ;  and  the  judgment  of  the  Court 
is,  that  the  defendants  are  entitled  to  the  franchise  to  the  full  extent 
mentioned  in  the  information.  Therefore,  it  is  impossible  to  say, 
that  this  record  is  not  some  evidence  of  the  right,  to  the  full  extent 
of  the  free  warren  both  over  the  demesne  lands,  and  also  over  the 
lands  of  the  tenants ;  and  the  probability  is,  looking  at  the  record, 
that  it  is  a  mere  slip  in  the  plea.  Most  likely,  that  was  a  mere 
accidental  omission  in  the  plea  or  the  record.  However,  upon  the 
confession  of  the  Attorney-General,  the  judgment  of  the  Court  goes 
to  the  full  extent  of  confirming  the  franchise,  not  merely  in  the 
demesne  lands,  but  also  in  the  lands  of  the  tenants. 

Therefore,  it  appears  to  us,  that  the  learned  Judge  was  perfectly 
correct  in  telling  the  jury,  that  this  was  some  evidence  of  a  prescrip- 
tive right.  As  to  the  weight  of  the  evidence,  he  appears  to  have  made 
comments  upon  that,  and  it  was  a  question  for  the  jury. 

There  remains  only  one  point  to  be  considered.  My  brother 
Wilde,  on  the  part  of  the  defendant,  produced  a  charter  in  the  reign 
of  Henry  III.,  granting  to  the  then  Bishop  of  Winchester  free  warren 
in  his  demesne  lands,  not  saying  in  the  lands  of  his  tenants  &c., 
and  this  was  produced,  on  the  part  of  the  defendant,  to  show  that 
at  that  time,  in  the  reign  of  Henry  III.,  the  Bishop  could  clearly 
not  be  entitled  to  more  than  free  warren  in  the  demesne  lands.  It 
was  contended,  that  this  was  an  estoppel  of  the  Bishop  to  claim 
more.  On  that  point  the  Court  thinks  there  ought  to  be  a  rule  ; 
because,  it  is  a  question  whether,  if  a  person  has  a  prescriptive 
right  of  a  greater  extent,  and  accepts  a  charter  as  matter  of  record 
to  a  less  extent,  that  prescriptive  right  is  not  merged.  On  that 
point  only  the  Court  grants  a  rule. 
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The  above  rule  having  been  granted,  in  Trinity  Term  (June  1), 


Erie,  Smirke,  Merewether,  and  Hayward  showed  cause : 

On  the  present  argument  it  must  be  assumed,  after  the  verdict  of 
the  jury,  that  the  defendant's  predecessors,  lords  of  the  manors  of 
Highclere  and  Burghclere,  of  right  had  the  franchise  of  free  warren 
as  appurtenant  to  those  manors  by  prescription  until  the  reign  of 
Henry  III.,  and  that  they  have  ever  since,  de  facto,  exercised  that 
right  under  their  supposed  prescriptive  title,  and  not  merely  under 
that  grant.  It  may  be  further  conceded,  although  the  fact  wq.s  not 
tound  by  the  jury,  that  the  charter  was  accepted. 
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Earl  of  (Pollock,  G.  B.  :  We  must  assume  an  acceptance ;  if  any  thing 

'  r.  turns  upon  non-acceptance,  the  case  may  have  to  be  sent  back  for  a 

ViLLBBoia    new  trial.) 


The  only  question  is,  therefore,  whether  the  grant  within  time  of 
memory,  extinguished  the  prescriptive  right.  The  authority  cited 
for  this  doctrine  is  Com.  Dig.  **  Prescription,"  (G),  where  it  is  stated, 

[  'sss  ]  that  liberties  founded  on  prescription  *cannot  be  claimed  as  pre- 
scriptive, after  a  grant  of  the  ''  same  liberties  '*  by  charter.  No 
authority  is  given,  but  this  dictum  is  probably  borrowed  froip  Bro. 
Abr.,  Prescription,  pi.  102,  and  the  reason  there  assigned  is,  that  a 
*'  writing  shall  determine  a  contract  and  matter  in  fact ; "  and  a  case 
of  Easter  Term,  38  Hen.  YIII.,  is  cited,  which  is  not  to  be  found  in 
the  printed  Year  Books  (i).  The  same  case  is  referred  to  in  Bro.  Ab., 
Estoppel,  pi.  210,  where  the  Year  Book,  21  Hen.  YII.,  fo.  5,  is  cited 
for  the  proposition  that  rents,  commons,  and  other  things  claimed 
by  prescription,  if  afterwards  taken  by  patent  or  deed,  are  deter- 
mined "  by  conclusion  *' ;  and  the  same  Year  Book  of  Hen.  VII.,  is 
also  referred  to,  arg^iiendo,  in  Hayward  v.  Fulcher  (2)  and  Sheldon  v. 
Hod<i€s  (3).  It  appears,  therefore,  that  the  only  original  authority 
for  this  doctrine,  which  in  the  above  passages  is  put  upon  the  ground 
of  merger  or  surrender  and  estoppel,  is  the  case  from  21  Hen.  VII., 
which,  upon  examination,  will  be  found  to  be  rather  an  authority 
the  other  way.  An  abbot,  who  was  bound  by  prescription  to  find  a 
chantry  priest,  executed  an  agreement  under  seal  to  do  so.  In  an 
action  against  the  abbot  for  neglect  of  his  duty,  in  which  the  obliga- 
tion was  alleged  to  be  prescriptive,  the  defendant  pleaded  the 
indenture  in  bar,  and  his  counsel,  Ya:cley  and  CtUler,  relied  upon 
the  above  doctrine,  and  contended  that  the  prescriptive  obligation 
could  no  longer  be  enforced.  Kingsmill  and  Butler,  contra,  con- 
tended, that  the  deed,  being  in  affirmance  of  the  prescription,  did 
not  determine,  but  rather  confirm  it ;  and  of  this  opinion  were 
Frowick,  Ch.  J.,  and  Fisher  and  Vavisor,  JJ.,  who  also  mentioned 
a  case  wherein  it  was  adjudged  that  a  prescriptive  annuity  was  not 

I  •836  ]       destroyed  and  converted  into  a  rent-charge,  by  accepting  a  *grant 
to  enable  the  annuitant  to  distrain  in  case  of  default  (4).     The  same 


(1)  This  was  probably  a  MS.  case, 
as  uo  folio  or  referenoe  to  any  Year 
Book  is  given. 

(2)  Palm.  494. 

(3)  Dyer,  153  b,  in  notis, 

(4)  T^e  .case  is  probably  in  "JT.  B.. 


34  Hen.  VI.  fo.  36,  where  a  jury  were 
allowed  to  find  a  presumptive  annuity, 
though  the  annuitant,  in  order  to 
show  possession,  produced  a  grant 
within  tii^e  of  n^emory^ 
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case  is  correctly  abridged  in  Bro.  Abr.,  Prescription,  pi.  35.  It  is 
evident  that  the  argument  of  the  abbot's  counsel  in  the  case,  instead 
of  the  decision  of  the  Court,  has  been  adopted  in  the  abridgments, 
and  found  its  way  into  Gomyns's  Digest.  The  doctrine,  unless 
received  with  qualifications,  cannot  be  supported  on  principle,  and 
is  at  variance  with  later  decisions.  In  Crewe  v.  Vernon  (i),  a  pre- 
scriptive right  of  turbary  was  held  not  to  be  extinguished  by  a 
modern  grant  of  it,  which,  though  in  form  a  new  grant,  in  effect 
enured  as  a  confirmation.  So,  in  Ooodson  v.  Duffield  (2),  a  Court 
by  custom,  which  was  afterwards  granted  by  the  Crown  by  the  words 
concessimvs  et  confirmuvimus,  was  held,  nevertheless,  to  continue  to 
be  a  prescriptive  Court ;  and,  per  Curiam,  the  grantees  may  use  their 
grants  either  as  confirmations  or  grants,  and  may  claim  by  prescrip- 
tion, notwithstanding  the  charter;  for,  as  Flemming,  J.,  said, ''  Every 
corporation  useth,  in  every  King's  time,  to  take  a  confirmation  of 
liberties ;  otherwise  they  must  plead  an  allowance,'*  &c.  In 
Addin{fton  v.  Clode  (3),  the  same  doctrine  is  distinctly  held,  and  is 
also  supported  by  Holt,  Ch.  J.,  in  Rex  v.  Larwood  (4),  and  Haddock's 
case  (5).  Indeed,  the  use  of  the  word  *'  concessimus''  in  a  charter 
of  confirmation  is  familiar  to  the  Courts ;  it  was  recognised  in  The 
Mayor  of  London  v.  Li/nn  (6),  and  is  to  be  found  in  Maddox's 
Formulare  Anglicanum,  tit.  Confirmation. 

It  is  not,  however,  necessary  to  contend,  that  a  grant  of  the 
same  identical  franchise  will  not  determine  the  same  right  already 
existing  by  prescription;  for  here  there  is  no  such  grant.  The 
prescriptive  right  claimed  by  the  plaintiff  *i8  free  warren  in  copy- 
bold  and  other  lands  of  the  manors  of  Highclere  and  Burghclere. 
The  right  granted  by  Hen.  III.,  to  the  Bishop  of  Winchester  and 
his  successors,  is  free  warren  in  all  his  demesnes  throughout 
England.  On  the  union  of  two  rights  so  different  there  can  be 
neither  estoppel  nor  merger.  By  the  prescription,  the  franchise  is 
claimed  as  appurtenant  to  those  particular  manors ;  by  the  grant, 
the  franchise  is  one  to  be  enjoyed  in  gross,  without  reference  to  any 
particular  lands;  and  though  it  appeared  at  the  trial  that  the 
Bishop  then  possessed  Highclere  and  Burghclere,  his  right  over 
those  manors  must  now  be  taken  to  have  been  appurtenant,  and 
belonging  to  him,  not  as  Bishop,  but  as  lord  of  the  manor.  There 
is  no  authority  for  saying,  that,  under  such  circumstances,  the 
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(2)  Cro.  Jac.  313. 
13)  2  W.  Bl.  939. 


(4)  1  Ld.  Bay.  32. 

(5)  T.  Baym.  435. 
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Karl  of      older  right  will  merge  m  or  be  destroyed  by  the  new  one.    Besides, 
t.  the  grant  ought,  at  least,  to  be  co-extensive  with  the  prescription, 

viLLEBoiB.  jjq^  j^  jg  Contended  by  the  defendant,  that  a  grant  within  time  of 
memory  will  not  give  a  right  over  any  lands  except  demesnes  in  the 
strict  sense  of  the  word,  and  will,  therefore,  be  inoperative  on 
copyholds  or  freeholds  held  of  the  manor.  It  is  not  clear  that  the 
grant  of  free  warren  over  demesnes  would  not  extend  over  copy- 
holds, which  are  parcel  of  them,  according  to  Winter  v.  Loreden  (i), 
though  the  grantee  would  not  be  able  to  exercise  his  franchise 
without  leave  and  license,  or  other  lawful  possession  of  the  land  ; 
but,  admitting  this  restrained  construction  of  the  grant  to  be  the 
correct  one,  the  jury  have  here  found  that  the  prescription  extended 
over  copyholds :  the  utmost  effect,  therefore,  of  the  grant  was  to 
extinguish  the  prescription  over  the  lord's  proper  demesnes,  and 
to  leave  it  untouched  over  the  copyholds.  In  this  view  of  the  case, 
it  is  as  if  a  lessee  for  years  of  Blackacre  and  Whiteacre  were  to 
take  a  new  lease  of  Blackacre,  which  would  operate  as  a  surrender 
[  *888  ]  of  his  previous  *intere8t  in  Blackacre  only,  but  leave  his  term  and 
interest  in  the  rest  unimpaired. 

Sir  T.  Wilde,  Cockbum,  and  Buttf  in  support  of  the  rule : 

The  authorities  cited  on  the  other  side  are  really  in  the  defendant's 
favour.  In  the  cases  in  which  new  charters  of  franchises  have 
been  held  to  be  merely  confirmatory,  as  in  The  Mayor  of  London  v. 
Lynn,  they  recite  the  prescription  and  confirm  it.  In  the  earliest 
case  which  has  been  cited,  that  of  the  21  Hen.  YII.  fo.  5,  the  title 
by  prescription  was  probably  recited  and  confirmed ;  but  in  that 
case  it  was  said,  that  where  the  grant  differs  from  the  claim  by 
prescription,  the  title  by  prescription  is  gone ;  and  this  is  a  recogni- 
tion of  the  doctrine  now  contended  for.  In  Sir  Robert  Brook's 
reading  on  the  Statute  of  Limitations,  89,  it  is  said,  ''  A  man  hath 
had  a  fair  and  market  by  prescription  on  certain  days,  and  after- 
wards the  King  grants  the  same  liberty  to  him  by  his  letters  patent 
forty  years  before  the  Ascension,  1646,  and  in  a  Quo  Warranto,  a 
month  after  the  Ascension,  &c.,  he  makes  his  claim  to  that  by 
prescription,  by  an  usage  before  &c. ;  this  is  not  a  good  prescription 
upon  the  matter,  because  the  grant  determines  the  prescription,  as 
an  obligation  determines  a  contract."  The  cases  relied  upon  by 
the  plaintiff  are  cases  where  the  grants  appeared  on  the  face  of 
them  to  be  confirmations.  A  party  must  take  a  right  granted  by 
C^l)  1  Ld.  Bay.  267;  5.  C.  Comyns'  Eep.  37. 


VOL.  Lxvii.]    1844.     EX.     IS  MEE.  &  W.  838—840. 


685 


the  Crown  in  the  way  in  which  the  Crown  chooses  to  grant  it,  or 
not  at  all.  It  is  important  to  the  Crown  to  know  what  it  grants, 
and  the  real  state  of  the  title  ;  and  a  person  who  takes  such  a  grant 
cannot  afterwards  be  permitted  to  say  that  he  already  had  a  larger 
right.  If  the  King  is  deceived  in  this  grant,  it  is  void  altogether  : 
Alcock  V.  Cooke  (i).  The  charter  is  here  in  the  form  usually 
adopted  for  an  original  grant,  and  is  given  by  a  contemporary 
♦writer  as  such :  Bracton,  lib.  11,  c.  16,  s.  5 ;  in  which  the  word 
"confirm"  must  be  construed  to  refer  to  the  previous  agreement 
to  grant.  As  respects  the  rights  which  individuals  had  gained  at 
the  time  of  the  granting  of  this  charter,  the  Grown  could  not 
interfere  with  them.  Neither  a  copyhold  nor  a  grant  of  free  warren 
over  it,  can  be  good  within  time  of  memory,  and  the  latter  cannot 
exist  over  the  former,  unless  the  copyhold  were  so  created  as  to  let 
in  such  a  right.  There  might  indeed  be  a  custom  within  the  manor 
that  the  lord  should  have  the  right  to  kill  game  over  it,  but  a  right 
of  warren  antecedent  to  a  customary  tenure  can  hardly  be  presumed. 
The  grant  having  no  reference  to  any  prior  existing  rights,  the 
grantee  must  take  according  to  the  terms  of  it.  It  clearly  would 
not  be  competent  for  a  party  taking  what  was  expressly  an  original 
grant  to  set  up  an  antecedent  right  by  prescription.  Com.  Dig.  tit. 
"  Prescription,"  (G.),  is  an  authority  to  that  extent.  But  it  is  said 
that  the  doctrine  had  its  origin  in  the  argument  of  counsel  in  the 
case  cited  from  the  Y.  B.  21  Hen.  YII.  fo.  5,  and  that  the  judgment 
was  against  it.  But  that  is  not  so,  for,  according  to  that  case, 
given  in  Viner,  tit.  ** Prescription,"  (T.),  278,  it  was  held  "per 
Frowick,  Gh.  J.,  and  Fisher  and  Yavisob,  JJ.,  that  the  prescrip- 
tion remains,  because  the  deed  is  in  affirmation  of  the  prescription, 
and  of  the  same  thing,  and  not  contrariant ;  and  the  deed  recites 
the  prescription ;  so  that  it  appears  that  the  intent  of  the  deed  is 
to  perform  the  prescription,  and  not  to  take  away  the  prescription." 
..."  Contra,  if  the  grant  had  been  contrary  to  the  prescription." 
There  is  in  this  no  disapproval  of  the  argument  in  that  case,  but 
the  contrary.  So,  in  Finch's  Law,  b.  1,  pi.  28,  it  is  said,  "  A  man 
hath  liberties  by  prescription,  and  after  taketh  a  grant  of  those 
liberties  by  letters  patent  from  the  King ;  this  determineth  the 
prescription,  for  a  matter  in  writing  determineth  a  matter  in  fact;  " 
for  which  the  case  21  Hen.  VII.  fo.  6,  is  also  referred  to.  In 
Higgins's  *ca8e  (2),  it  is  said,  **  If  a  man  hath  a  liberty  by  prescrip- 
tion, and  taketh  letters  patent  of  them,  the  matter  of  record  doth 
(1)  6  Bing.  340,  354.  (2)  6  Co.  Eep.  45, 
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Eaml  of      drown  the  prescription  which  was  the  inferior,  as  it  is  holden  in 
Carnakvon    gg  jj^^  Yiil.,  Bro.  Prescription,  102."     So  that  the  case  is  every- 
ViLLEBois.    ^vhere  treated  as  an   authority  for  that  proposition.     Jenkins's 
Centuries,  Cent.  5,  case  4,  is  also  an  authority  that  a  grantee  is 
estopped  by  the  acceptance  of  the  grant  from  claiming  any  other 
right  than  by  the  grant,  unless  such  right  be  recited  in  it.     And 
the  same  thing  is  again  said,  in  the  same  book,  case  81 ;  *^  Without 
this  recital,  D.  had  not  been  remitted,  but  estopped,  by  the  accept- 
ance of  the  patent,  from  claiming  any  other  right  than  by  the 
patent."    And  the  case  38  Hen.  VIII. ;  Br.  Cases,  206,  is  cited  as 
an  authority.     These  cases  show  what  has  been  the  general  rule. 
The  principle  is  indisputable,  that  he  who  takes  a  grant  cannot  be 
permitted  to  set  up  any  thing  contrary  to  it.     The  case  of  Ooodson 
V.  Duffield  (i)  is  no  authority  against  the  defendant,  as  there  the 
charter  was  in  confirmation  of  the  prescriptive  right.     In  Addingtnn 
v.  Clode  (2),  it  was  held  that  an  ancient  grant,  without  date,  does 
not  necessarily  destroy  a  prescriptive  right ;  for  it  may  have  been 
either  prior  to  time  of  memory  or  in  confirmation  of  such  prescriptive 
right ;  from  which  it  may  be  inferred,  that  if  it  be  contrary  to  the 
prescriptive  right,  it  would  destroy  it.     In  Crewe  v.  Vernon  (8), 
again,  the  charter  was  in  confirmation  of  the  prescriptive  right; 
and  Haddoclc's  case  (4)  falls  within  the  same  principle.     But  this 
grant  contains  no  words  of  confirmation,  nor  anything  consistent 
with  the  existence  of  such  a  prescriptive  right  as  the  one  here 
claimed,  which  is  over  the  whole  manor.     The  word  ''  demesnes  " 
in  this  grant  is  used,  not  in  the  sense  of  including  copyholds,  but 

t  *'^^^  ]  in  its  proper  sense,  respecting  which,  Lord  Lyndhubst,  ♦C.  B.,  in 
delivering  his  very  elaborate  judgment  in  The  AtU^imey-General  v. 
Parsons  (6),  after  referring  to  Bracton,  Fleta,  and  other  authorities 
as  to  the  various  meanings  of  the  word,  says,  ''  It  is  more  correct 
and  usual  to  apply  it  to  the  lands  of  a  manor,  which  the  lord  of 
that  manor  either  actually  has,  or  potentially  may  have,  inpropriu 
mnnihiisJ"  The  word  "demesnes"  is  certainly  capable  of  being 
construed  in  two  senses,  in  one  of  which  this  would  be  a  valid 
grant,  in  the  other  an  invalid  one ;  and  the  Court  will  construe  it 
in  that  sense  which  would  render  it  valid.  The  result  is,  therefore, 
that  the  grantee,  by  the  acceptance  of  this  charter,  admitted  that 
he  had  no  right  of  free  warren  before,  and  the  acceptance  of  the 

(1)  Cro.  Jac.  313.  (4)  Sir  T.  Baym.  435. 

(2)  2  Sir  W.  Bl.  989.  (5)  37  R  B.  702  (2  Or.  &  J.  279). 

(3)  Moore,  818,  pi.  110. 
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grant  negatives  the  existence  of  any  such  prescription  as  is  claimed     eabl  of 
r     .t        ,...«<.  Carnarvon 

by  the  plamtin.  «. 

Cur.  adv.  vult.        Villbbois. 
The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

The  question  in  this  case  was,  whether  the  plaintiff  was  entitled 
to  free  warren  over  the  lands  of  the  copyholders  of  certain  manors 
in  Hampshire.  The  manors  in  question  were  formerly  parcel  of  the 
possessions  of  the  See  of  Winchester.  In  the  reign  of  Edward  YI. 
the  then  Bishop  surrendered  them  to  the  Grown.  From  the  Grown 
they  afterwards  passed  into  the  hands  of  a  subject,  and  eventually, 
about  a  century  ago,  were  purchased  by  the  ancestor  of  the  plaintiff. 

At  the  trial,  the  plaintiff  established  his  title  by  prescription 
through  the  Bishops  of  Winchester  to  a  general  right  of  free 
warren  over  all  the  lands  of  these  manors,  including  the  lands  of 
the  copyholders.  But  on  the  part  *of  the  defendant  it  was  shown,  [  *342  ] 
that  King  Henry  IH.,  in  the  16th  year  of  his  reign,  granted  by 
charter  under  the  Great  Seal  to  the  then  Bishop  of  Winchester  and 
his  successors  free  warren  in  all  their  demesne  lands  of  all  their 
manors  in  England ;  and  it  was  contended  that,  by  this  grant,  the 
Bishop  and  all  deriving  title  under  him  were  estopped  from  setting 
up  the  original  title  by  prescription,  and  so  that  the  free  warren 
over  the  lands  of  the  copyholders  was  gone ;  no  such  right  having 
been  conveyed  by  the  charter,  which  was  confined  to  the  demesnes. 
The  defendant,  in  support  of  this  proposition,  relied  on  Com.  Dig., 
tit.  Prescription,  (G),  and  17  Vin.  Abridg.,  tit.  Prescription,  (T), 
pi.  5,  and  several  old  authorities  there  referred  to,  particularly  a 
case  from  the  Year  Books,  21  Hen.  VII.,  fo.  5,  and  Brooke's  Abridg., 
Estoppel,  210,  and  Prescription,  102.  It  may  well  be  doubted 
whether  any  such  principle  as  jthat  contended  for  can  be  applied 
to  a  grant  like  the  present,  which  probably  was  never  intended  as 
anything  more  than  a  confirmation  of  rights  already  existing.  It 
is  not,  however,  necessary  to  go  into  this  question,  for  it  is  clear 
the  doctrine  is  not  applicable  to  a  case  where  the  subject-matter  of 
the  grant  and  of  the  prescription  are  different.  Now  here,  adopting 
the  argument  of  the  defendant  that  the  copyholds  are  not  to  be 
considered  as  demesnes,  then  it  follows  that  the  prescriptive  right 
was  one  which  extended  over  two  descriptions  of  land,  namely, 
copyholds,  and  demesnes.     The  grant  was  of  a  right  over  demesnes 
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Kabl  of 

Carnarvok 

t. 

ViLLBBOIS. 


[343] 


only.  In  such  a  state  of  things,  it  appears  to  us  clear  that  the 
grant  could  not  affect  the  prescription  so  far  as  related  to  the  copy- 
holds. It  is,  as  was  put  by  Mr.  Smh'ke  in  his  argument,  to  be 
likened  to  the  case  of  tenant  for  years  or  for  life  of  Blackacre  and 
Whiteacre  accepting  from  his  lessor  a  new  lease  of  Blackacre  only. 
This  is,  no  doubt,  a  surrender  by  operation  of  law  of  Blackacre, 
but  it  in  no  respect  affects  the  title  to  Whiteacre. 

On  this  short  ground,  even  assuming  that  the  charter  in  question 
is  to  be  construed  as  a  grant  and  not  as  a  confirmation,  and  that 
it  was  duly  accepted  by  the  grantee,  and  that  its  effect  was  to 
destroy  the  prescriptive  title  to  the  free  warren  over  the  demesnes, 
still  it  left  the  right  over  the  lands  of  the  copyholders  untouched ; 
and  this  rule  must  therefore  be  discharged. 

Rule  discharged. 


IN  THE   EXCHEQUER  CHAMBER. 


1844. 
Feb,  6. 
July  6. 

[  8*8  ] 


(In  Error  from  thb  Court  of  Exchequer.) 
DAVIDSON  V.   COOPER  and  Another  (1). 

(13  Meeson  &  Welsby,  343—353 ;  8.  C.  13  L.  J.  Ex.  276 ;  1  D.  &  L.  377.) 

Assumpsit  on  a  guarantee.  Plea,  by  one  defendant,  that,  after  the 
making  of  the  guarantee,  and  whilst  it  was  in  the  hands  of  the  plaintiff,  it 
was,  without  the  knowledge  of  the  defendant,  by  some  person  to  him 
unknown,  altered  in  a  material  particular,  by  afiGbdng  two  seals  by  and 
near  to  the  signatures  of  the  defendants,  as  and  for  their  seals,  thereby 
causing  the  guarantee  to  purport  to  have  been  sealed  by  the  defendants, 
and  to  be  the  deed  of  the  defendants,  by  reason  whereof  the  guarantee 
became  void  in  law.  This  plea  haying  been  traversed  and  found  by  the 
jury  for  the  defendant,  and  decided  to  be  sufficient  by  the  Court  of 
Exchequer,  on  a  motion  for  judgment  noti  obstante  veredicto :  Held,  upon 
error  brought,  that  the  plea  was  a  good  answer  to  the  action. 

This  was  an  action  of  assumpsit  on  a  gaarantee  brought  by  the 
plaintiff,  as  the  public  registered  officer  of  the  Commercial  Bank  of 
England,  carrying  on  business  at  Manchester,  in  which  the  Court 
below  gave  judgment  in  favour  of  the  defendant  Cooper,  on  a  motion 
for  judgment  non  obstante  veredicto ^  on  the  sufficiency  of  the  sixth 
plea.  The  pleadings  and  facts  of  this  case  are  fully  set  forth  in  the 
report  of  the  case  in  the  Court  of  Exchequer  (2).     The  plaintiff 


(1)  Cited,  Aldom  v.  Cornwell  (1868) 
L.  R.  3  Q.  B.  573,  576,  13  L.  J.  Q.  B, 
201 ;  Suffell  V.  Bunk  of  EtiyUmd  (18S2) 


9  Q.  B.  Div.  555,  562,  51  L.  J.  Q,  B. 
401.— A.  C. 

(2)  6a  B.  B.  756  (11  M.  &  W.  p,  77.S). 
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having  brought  a  writ  of  error  on  the  above  judgment,  the  case     Davidson 
was  argued  in  last  Hilary  Vacation  (Feb.  6),  by  coo^pbb. 

Knowlesy  for  the  plaintiff  in  error :  [  3**  ] 

The  plea  alleges  that  after  the  guarantee  had  been  made  and 
signed  by  the  defendants,  and  after  it  had  been  delivered  to  the 
banking  copartnership,  and  whilst  it  was  in  the  possession  of,  and 
held  by,  the  copartnership,  the  said  guarantee  was,  without  the 
knowledge  or  consent  of  the  defendant  William  Cooper,  by  some 
person  or  persons  to  the  defendant  William  Cooper  unknown, 
altered  in  a  material  particular,  and  its  nature  and  effect  materially 
changed,  by  such  person  affixing  to  the  said  agreement  two  certain 
seals,  by  and  near  to  the  respective  signatures  of  the  defendants, 
as  and  for  the  seals  of  the  defendants,  thereby  causing  the  said 
guarantee  to  purport  to  be  the  deed  of  the  defendants.    The  plea 
does  not  state  that  the  plaintiffs  were  parties  to  or  even  knew  of 
the  alteration :  and  it  does  not  allege  any  fraud  on  their  part.    The 
strongest  point  of  view  in  which  the  case  can  be  put  for  the  defen- 
dant is,  that  the  alteration  must  be  taken  to  be  the  act  of  a  stranger; 
and  the  question  therefore  is,  what  effect  such  act  of  a  stranger  can 
have  upon  the  validity  of  the  document.     It  sm*ely  cannot  be  held 
that  a  right  of  action  already  vested  can  be  taken  away  by  the 
tortious  or  careless  act  of  a  stranger.     In  the  first  place,  there 
has  been  nothing  done  which  altered  the  instrument  in  any  legal 
sense.     The  alteration  consists  in  putting  two  seals  to  it,  but  that 
does  not  alter  the  character  of  the  instrument ;  it  merely  alters  it 
in  appearance.     It  is  not  pretended  that  there  was  any  delivery  of 
it  as  a  deed ;  indeed  that  is  excluded  by  the  facts  alleged  in  the 
plea,  for  the  defendant  would  have  been  the  party  to  deliver  it.     To 
say  that,  by  affixing  seals  to  it,  it  thereby  purported  to  be  a  deed, 
is  nothing,  when  the  facts  are  given  to  show  whence  the  purport  is 
derived.     It  was  not  made  a  deed,  and  therefore  it  was  not  altjered 
in  any  material  particular.     In  Com.  Dig.,  Fait,  (A.  1),  citing  Co. 
Litt.  85  b,  it  is  said,  ''  A  deed  is  a  writing  containing  a  ^contract,       [  «345  ] 
signed,  sealed,  and  delivered  by  the  party."     And  in  the  same 
title,  (A.  8),  ''  So,  delivery  is  essential  to  a  deed,  for  it  is  not 
a  deed  without  delivery,  though   it  be  sealed."    And,  if  this  be 
80,  this  alteration  operates  nothing.      It  has  never  ceased  to  be 
a  simple  agreement,  and  the  plaintiff  declared  on  it  as   such. 
But  even  supposing  the  alteration  to  be  material,  the  argument 
on  the  other  side  is  founded  upon  the  second  resolution  in  PigoVs 
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Davidson     ca8e(i),  which  has  been  overruled  in  the  Irish  Courts  in  the  case 
Cooper.      of  Swiney  v.  Barry  (2) ;  and  the  decision   in  Texira  v.  Evans  (3) 
is  opposed  to  it. 

(Crbsswbll,  J. :  Texira  v.  Evans  was  overruled  in  Hibblewkite  v. 
M'Mofine{4).) 

The  second  resolution  in  PigoVs  case  is  applicable  to  deeds  only. 
It  is  as  follows  :  **  Secondly,  it  was  resolved,  that  when  any  deed  is 
altered  in  a  point  material  by  the  plaintiff  himself,  or  by  any 
stranger,  without  the  privity  of  the  obligee,  be  it  by  interlineation, 
addition,  razing,  or  by  the  drawing  of  a  pen  through  a  line,  or 
through  the  midst  of  any  material  word,  that  the  deed  thereby 
becomes  void."  It  will  be  seen,  however,  that  that  only  avoids  the 
deed  where  the  alteration  is  material ;  and  there  are  other  autho- 
rities to  the  same  effect :  Buller's  Nisi  Prius,  267.  But  the  rule 
laid  down  in  Pigofa  case  has  been  relaxed,  and  cannot  be  taken  in 
its  full  extent,  for  if  it  were,  it  would  avoid  a  deed  altered  after 
execution  by  consent  of  the  parties.  This  shows  that  it  is  not  to  be 
taken  as  law  for  all  that  it  contains.  It  would  be  unreasonable  to 
hold,  that  if  a  stranger  tears  off  the  seals  from  a  deed  without  the 
privity  or  consent  of  the  person  to  whom  it  belongs,  the  owner 
should  lose  all  remedy  upon  it ;  whereas,  if  the  stranger  proceeded 
further  and  utterly  destroyed  it,  his  remedies  would  not  be  in  any 

[  •346  ]  degree  prejudiced,  as  he  might  give  secondary  *evidence  of  its  con- 
tents, and  recover  upon  it.  [He  also  referred  to  Master  v.  Miller  (b), 
Powell  V.  Divett{e),  Henfree  v.  Bromley  (7),  Buller's  Nisi  Prius,  268, 
Bolton   V.    The  Bishop  of  Carlisle  (s),  Hutchins  v.  Scott  (9)^   and 

[848]  Willottghby  v.  Backhouse  (lO).']  In  Master  v.  Miller  and  Powell 
V.  Divettf  the  alterations  were  made  before  the  cause  of  action 
accrued,  and  no  case  can  be  found  in  which  the  alteration  appears 
to  have  been  made  afterwards. 

(Patteson,  J. :  If  Pigofs  case  be  right,  the  alteration  would  be  a 
bar  after  the  cause  of  action  vested,  because  the  deed  produced 
would  not  be  the  deed  of  the  defendant.) 

(1)  11  Co.  Eep.  27.  (6)  13  B.  R.  358  (15  East,  29). 

(2)  Jones's  Eep.  104.  (7)  8  R.  R.  491  (6  East,  309). 

(3)  Cited  1  Anstr.  228,  and  Shep.  (8)  2  H.  Bl.  259. 

Touch.  68.  (9)  46  R.  B.  770  (2  M.  &  W.  809). 

(4)  55  R.  R.  578  (6  M.  &  W.  200).  (10)  20  R.  R.  566  (2  B.  &  G.  824). 

(5)  2  R.  R.  399  (4  T.  R.  320). 
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Watson,  for  the  defendant :  davii>son 

It  was  not  necessary,  in  order  to  vitiate  this  instrument,  that  the  Goopeb. 
alteration  should  be  such  as  to  make  it  a  valid  and  proper  deed,  for 
in  all  the  cases  where  an  alteration  has  been  held  to  vitiate  the 
instrument,  the  party  was  not  really  affected  by  it.  It  is  sufficient  to 
avoid  the  instrument,  that  the  alteration  should  make  it  purport  to 
be  a  different  thing  from  what  it  originally  was.  In  the  present  case 
the  alteration  might  have  changed  the  situation  of  the  parties  most 
materially.  *  *  Then  Pigofs  case  establishes,  that  if  a  deed  be 
altered  in  a  material  part  at  any  time  before  action  brought,  the 
alteration  renders  it  void,  and  no  action  can  afterwards  be  main- 
tained upon  it.  When,  indeed,  an  estate  has  vested  by  means  of 
the  deed,  the  estate  will  not  be  divested  by  *it,  but  the  deed  cannot  [  *349  ] 
be  sued  upon.  In  Com.  Dig.  tit.  Fait,  (F.  1),  it  is  said  expressly, 
"  So,  a  deed  shall  be  void  if  it  be  altered  in  a  material  place  by  a 
stranger,  without  the  privity  of  the  obligee ; "  and  Cro.  Eliz.  626, 
is  cited  as  the  authority.  That  is  the  case  of  Markham  v.  Gonaston, 
which  was  an  action  against  a  third  person  for  altering  a  bond, 
whereby  it  had  been  rendered  void;  and  it  is  stated  that  the 
plaintiff  having  brought  an  action  upon  the  bond  against  the  obligor, 
it  was  held  that  the  bond  was  avoided  by  the  alteration,  and  the 
plaintiff  was  nonsuited ;  and  he  having  brought  this  action  on  the 
case  against  the  person  who  so  altered  it,  it  was  held  to  be  main- 
tainable. [He  also  referred  to  Seaton  v.  Henson  (i),  2  Belle's  Abr. 
29,  tit.  "Faits,"  (U),  pi.  2,  8,  Hibblewhite  v.  M'Morine{2),  Bell  v. 
Oardiner(s),  Cowie  v.  HahaU{4),  Calvert  v.  Baker  {b),  Crotty  v. 
Hedges  (Q),  P erring  v.  H(me{1),  Knight  v.  Clements  {s)y  Hemming  v. 
Trenery  (9),  Fairlie  v.  Christie  (lO),  Sanderson  v.  Symonds  (ii),  and 
Powell  V.  DiveU  (12) .]  • 

Knowles,  in  reply.    *    *     *  L  ^ei  ] 

Cur.  adv.  wit. 

LOBD  DeNMAN,  Gh.  J.  :  [  352  ] 

This  was  a  declaration  in  assumpsit  on  a  written  guarantee,  to 

(1)2   Lev.  220;    2    Show.  29;    1  (7)  30  E.  E.  726  (4  Bing.  28). 

Mod.  11.  (A)  47  E.  R  563  (8  Ad.  &  El.  215 ; 

(2)  55  E.  E.  578  (6  M.  &  W.  200).  3  N.  &  P.  375). 

(3)  61  E.  E.  443  (4  Scott,  N.  E.  (9)  48  E.  E.  745  (9  Ad.  &  El.  926; 
621 ;  4  Man.  &  G.  11).  1  P.  &  D.  661). 

(4)  4  B.  &  Aid.  197.  (10)  18  E.  E.  515  (7  Taunt.  416). 

(5)  51  E.  E.  663  (4  M.  &  W.  417).  (11)  21 E.  E.  675  (1  Brod.  &  B.  426). 

(6)  4  Man.  &  Q.  561 ;  5  Scott,  N.  E.  12)  13  E.  E.  358  (15  East,  29). 
221. 
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Davidson  which  one  defendant  pleaded,  that,  while  the  guarantee  was  in  the 
CoopEB.  plaintiff's  hands,  it  was,  without  the  defendant's  consent  or  know- 
ledge, materially  altered  by  the  addition  of  two  seals  opposite  the 
names  of  the  defendant  and  the  other  party  to  it,  whereby  its 
apparent  nature  and  effect  were  wholly  altered.  Issue  being  taken 
on  this  plea,  the  jury  found  it  was  so  altered ;  and  judgment  has 
been  given  by  the  Court  of  Exchequer  for  the  defendant,  after 
having  discharged  a  rule  for  judgment,  non  obstante  veredicto,  upon 
argument 

After  much  doubt,  we  think  the  judgment  right.  The  strictness 
of  the  rule  on  this  subject,  as  laid  down  in  PigoVs  case,  can  only  be 
explained  on  the  principle  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit,  is  bound  to  preserve  it  in  its 
original  state.  It  is  highly  important  for  preserving  the  purity  of 
legal  instruments  that  this  principle  should  be  borne  in  mind,  and 
the  rule  adhered  to.  The  party  who  may  suffer  has  no  right  to 
complain,  since  there  cannot  be  any  alteration  except  through  fraud, 
or  laches  on  his  part.  To  say  that  Pigot's  case  has  been  overruled, 
18  a  mistake ;  on  the  contrary,  it  has  been  extended :  the  autho- 
rities establishing,  as  common  sense  requires,  that  the  alteration  of 
[  «853  ]  an  unsealed  *paper  will  vitiate  it.  Upon  the  doubt  whether  this 
instrument  is  altered,  because  it  remains  exactly  as  it  was  when 
signed,  but  only  something  is  added  near  to  the  signatures  of  the 
defendants,  we  may  observe,  that  that  addition  gives  a  different 
legal  character  to  the  writing,  and  would,  if  made  with  the  consent 
of  all  interested,  completely  change  the  nature  of  the  relation 
towards  each  other  of  the  parties  to  it,  and  the  remedies  upon  it. 
The  observation  that  a  deed  is  not  made  by  sealing,  but  by  delivery, 
does  not  appear  tottouch  the  argument,  for  no  addition,  erasure,  or 
interlineation,  after  execution,  makes  the  actual  instrument  different 
in  legal  effect  from  what  it  was;  the  original  document  may  be 
perfectly  visible  through  the  attempt  to  disguise  it,  but  a  different 
appearance  is  produced.  The  truth  cannot  be  known  from  inspec- 
tion, but  would  require  to  be  established  by  evidence,  and  this 
through  some  default  of  the  person  to  whose  care  it  was  consigned, 
and  who  would  be  possessed  of  a  superior  legal  remedy  if  the  altered 
writing  could  be  imposed  on  the  contractor  as  genuine.  We  are 
therefore  of  opinion,  both  upon  principle  and  authority,  that  this 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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DOE  D.   ROBERTS  v.   PARRY.  i844. 

(13  Meeeon  &  Welsby,  356—358;  S.  C.  14  L.  J.  Ex.  20;  2  Dowl.  &  L.  430;         ^^^' 

8  Jur.  963.)  [  356  ] 

The  sherifTs  return  to  an  elegit  stated  the  debtor  to  be  seised  in  fee  '*  of 
and  in  a  dwelling-house  and  farm,  with  the  appurtenances,  commonly 
called  or  known  by  the  name  of  Pen-y-rorsedd,  containing  by  estimation 
nineteen  acres,  situate  *'  &c.  In  ejectment  by  the  elegit  creditor,  it 
appeared  that  the  farm  was  called  indifferently  by  the  names  of  Pen-y- 
rorsedd  and  Bhos  Farm,  and  was  in  extent  about  thirty  acres,  haying  upon 
it  a  farm-house  and  two  cottages :  Held,  that  the  return  was  sufficient  to 
entitle  the  lessor  of  the  plaintiff  to  recover  the  whole. 

Ejectment  for  the  recovery  of  premises  in  the  parish  of  Northop, 
in  the  county  of  Flint  At  the  trial  before  Coleridge,  J.,  at  the  last 
Flintshire  Assizes,  it  appeared  that  the  lessor  claimed  as  tenant  by 
elegit,  and  sought  to  recover  in  this  action  a  farm  called  Bhos  Farm, 
and  known  also  by  the  name  of  Pen-y-rorsedd,  with  the  farm-house 
and  several  cottages  thereon.  The  defendant  defended  for  "two 
messuages  and  twenty-five  acres  of  land,  called  Bhos  Farm,  and 
also  known  by  the  name  of  Pen-y-rorsedd."  The  return  to  the 
elegit  stated  that  the  debtor,  John  Edwards,  was  '*  seised  in  fee  of 
and  in  a  dwelling-house  and  farm,  with  the  appurtenances,  com- 
monly called  or  known  by  the  name  of  Pen-y-rorsedd,  containing 
by  estimation  nineteen  acres,  situate,  lying,  and  being  in  the 
parish  of  Northop,  in  the  county  of  Flint."  It  appeared  in  evidence 
that  the  farm  in  question  consisted  of  about  thirty  acres.  It  was 
contended  for  the  defendant,  that,  by  the  return  to  the  elegit,  the 
title  of  the  lessor  of  the  plaintiff  was  limited  to  one  messuage  and 
nineteen  acres  of  land  only ;  and  that,  inasmuch  as  it  was  uncer- 
tain what  nineteen  acres,  out  of  the  whole  farm,  these  were,  the 
inquisition  was  bad  for  this  uncertainty,  and  the  lessor  of  the 
plaintiff  could  recover  nothing  under  it.  The  learned  Judge  was  of 
opinion,  that  the  return  was  sufSciently  certain  to  enable  him  to 
recover  the  whole  farm ;  and  under  his  direction  the  plaintiff  had  * 
a  verdict  accordingly,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  or  to  limit  the  verdict  to  nineteen  acres 
of  land. 

Jervis  now  moved  for  a  rule  pursuant  to  the  leave  reserved,  or 
for  a  new  trial : 

The  lessor  of  the  plaintiff  is  entitled  to  recover  nineteen  acres  of 
land  only.    According  *to  the  old  form,  the  sheriff  ought  to  have      [  •367  ] 
returned  the  land  extended   by  metes  and  bounds:    Fenny  v. 

41—2 
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DoEd.       Duirant  (i) ;  and  the  stat.  1  &  2  Yict.  c.  110,  s.  11,  which  enables 

Rob  KRTfl 

r,  an  elegit  creditor  to  take  in  execution  the  whole  of  the  debtor's  land, 

fakky.       jjj^g  made  no  difference  in  the  form  of  the  return. 

(Pabke,  B.  :  It  was  necessary,  under  the  old  law,  to  describe  the 
land  by  metes  and  bounds,  because  the  sheriff  was  to  deliver  a 
moiety.) 

It  is  still  equally  necessary  that  he  should  ascertain  specificially  the 
nature  and  extent  of  the  premises  which  are  to  be  taken  under 
the  elegit. 

(Pollock,  C.  B.  :  Does  he  not  do  so,  if  he  gives  a  name  whereby 
the  whole  farm  is  well  known  ?) 

The  name  applies  to  the  whole  and  every  part  of  the  farm. 

(Pollock,  G.  B.  :  Can  it  be  necessary  to  describe  it  otherwise 
than  would  be  sufi&cient  in  a  conveyance  ?) 

The  lessor  of  the  plaintiff  may  have  a  fresh  inquisition,  in  which 
the  premises  could  be  set  out  with  more  particularity,  so  as  certainly 
to  include  the  whole. 

Pollock,  C.  B.  : 

The  reason  for  setting  out  the  lands  by  metes  and  bounds  ceases, 
when  the  whole  are  to  be  delivered :  it  is  then  sufficient  to  describe 
them  in  any  manner  which  would  be  a  sufficient  description  in  a 
conveyance.  Here  it  appears  that  the  farm  in  question  was  known 
indifferently  by  the  names  of  Bhos  Farm  or  Pen-y-rorsedd ;  and 
the  addition,  **  containing  by  estimation  nineteen  acres,"  is  merely 
falsa  demonstration  qua  non  nocet. 

Pabke,  B.  : 

I  am  of  the  same  opinion.     The  form  of  return  to  an  eUgit,  given 
in  Tidd's  Practice  (2),  is,  that  the  debtor  was  "  seised  in  his  demesne 
as  of  fee  of  and  in  one  messuage,  and  one  close  of  pasture  land 
thereto  adjoining,  with  the  appurtenances,  containing  by  estima- 
[  *858  ]      tion  *acres,  more  or  less,  situate,  lying,  and  being  in  the 

parish  of  ,  in  the  county  aforesaid.'*    The  only  reason  for 

describing  the  premises  by  metes  and  bounds  was,  that  the  parties 
might  know  precisely  which  moiety  was  to  be  delivered ;  but  with 

(1)  1  B.  &  Aid.  40.  (2)  Tidd's  Pr.  Forms,  456. 


Roberts 

V. 

Parby. 
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respect  to  the  whole,  it  is  sufficient  to  describe  it  in  any  manner       dos  d. 
whereby  the  estate  may  be  identified. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. : 

In  no  way  could  one  moiety  be  distinguished  from  another  but 
by  metes  and  bounds. 

Rule  refused. 


[358] 


GRIFFITHS  AND  Another  v.   PULESTON.  l^^\ 

Nov,  7. 
(13  Meeson  &  Welsby,  358—360;  S.  C.  14  L.  J.  Ex.  33.) 

Where  it  appeared  that,  by  the  custom  of  the  country  as  between  out- 
going and  incoming  farm  tenants,  the  former  was  entitled  to  a  'way  going 
share  of  the  crop  of  wheat  sown  by  him  in  the  last  year  of  his  tenancy ; 
that  he  cut  the  whole  of  such  crop,  and  kept  the  fences  of  the  field  in 
repair  imtil  the  whole  crop  was  cut  and  carried  away :  Held,  that,  under 
such  circumstances,  the  out-going  tenant  had  the  possession  in  law  of  the 
field  until  the  crop  was  carried  away;  and  therefore  that  the  purchaser  of  his 
share  of  the  crop  had  a  good  defence,  under  the  plea  of  not  possessed,  to  an 
action  by  the  new  tenant  for  breaking  and  entering  the  close  in  which  the 
crop  grew,  for  the  purpose  of  carrying  away  his  share. 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiffs', 
called  Defaidtir,  in  the  parish  of  Llanrhaidr,  in  the  county  of 
Denbigh,  breaking  the  gates  thereof,  &c.,  and  taking  and  carrying 
away  certain  quantities  of  wheat  and  straw,  the  property  of  the 
plaintiffs.  Pleas,  first.  Not  guilty ;  secondly,  that  the  close  in  the 
declaration  mentioned  was  not  the  close  of  the  plaintiffs ;  thirdly, 
that  the  wheat  and  straw  were  not  the  wheat  and  straw  of  the 
plaintiffs ;  fourthly,  leave  and  license.     Issues  thereon. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Chester  Assizes,  the 
following  facts  appeared.  In  1882,  one  William  Williams  became 
the  tenant  to  the  late  Sir  W.  W.  Wynn  of  a  farm  called  Garthgynan, 
of  which  the  field  in  question  was  a  part.  In  1842,  Williams 
quitted  the  farm,  and  was  *succeeded  by  the  plaintiffs,  who  entered  [  *369  J 
upon  the  land  in  November  of  that  year,  and  upon  the  house  and 
buildings  in  May,  1843.  It  was  proved  that,  according  to  the 
custom  of  the  country  in  the  county  of  Denbigh,  the  off-going 
tenant  of  a  farm  is  entitled,  in  some  cases  to  two-thirds,  in  others 
to  one-half,  of  the  crops  of  corn  sown  by  him  in  the  last  year  of  his 
tenancy ;  that  he  cuts  the  whole  of  the  crop,  and  keeps  the  fences 
in  repair  until  the  entire  crop  is  cut  and  carried  away.  In  July, 
1848,  Williams  sold  his  off-going  share  of  the  crop  of  wheat  then 
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Geiffiths  growing  upon  the  close  in  question,  by  auction,  to  the  defendant, 
PuLEBTOK.  ^ho,  in*  September  following,  entered  upon  the  land  and  carried 
it  away.  This  was  the  trespass  complained  of.  Evidence  was 
given  of  an  agreement  between  Williams  and  his  landlord,  when 
he  originally  entered  upon  the  possession  of  the  farm,  that  the 
straw  remaining  upon  the  premises  at  the  expiration  of  the  tenancy 
should  become  the  property  of  the  landlord ;  and  the  counsel  for 
the  plaintiffs  in  this  action  accordingly  abandoned  any  claim  for 
damages  in  respect  of  the  carrying  away  of  the  straw,  but  claimed 
nominal  damages  for  the  entry  upon  the  land.  The  learned  Judge, 
however,  in  summing  up,  directed  the  jury  that,  under  the  circum- 
stances proved  with  respect  to  the  custom  of  the  country,  the 
possession  of  the  land  remained  in  the  off-going  tenant  until  the 
removal  of  the  crop,  and  therefore  that  the  defendant  was  entitled 
to  a  verdict  on  the  second  issue. 

The  jury  having  accordingly  found  a  verdict  for  the  defendant 
on  the  second  and  third  issues, 

Evans,  for  the  plaintiffs,  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  and  contended  that,  although  the  off-going 
tenant,  or  his  vendee,  might  have  a  right  to  enter  upon  the  land 
to  cut  the  crop,  he  had  no  right  to  enter  for  the  purpose  of  carrying 
it  away ;  and  that  the  legal  possession  of  the  land  must  be  in 
[  *360  ]  the  actual  tenant  *of  the  farm,  subject  only  to  the  right  of  the 
preceding  tenant  to  enter  and  cut  the  crop,  which  was  a  mere 
easement. 

PoLLooK,  C.  B. : 

The  only  question  seems  to  be,  whether  the  possession  of  the 
out-going  tenant,  which  it  is  admitted  continues  until  the  crop  is 
reaped,  does  not  continue  also  until  it  is  carried  away.  If  his 
possession  continues  till  the  crop  is  cut,  it  seems  to  follow  that  it 
must  continue  also  until  he  has  done  all  which  he  has  a  right  to 
do.  Here  the  act  complained  of  was  done  while  that  right  and 
interest  of  the  out-going  tenant  still  existed.  I  think,  therefore, 
that  the  direction  of  the  learned  Judge  was  right. 

Parks,  B.  : 

I  am  of  the  same  opinion.  The  out-going  tenant  remains  in 
possession  until  all  is  done  which  he  has  a  right  to  do  in  respect  of 
that  crop ;  not  merely  until  the  cutting.     The  case  of  Beavan  v. 
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Delahay  (i)  is  a  strong  authority  to  show  that  his  interest  amounts  Gbipfiths 
to  a  possession,  and  not  merely  to  an  easement.  In  that  case  there  pul^'tok. 
was  a  custom  for  the  tenant  to  leave  his  'way-going  crops  in  the 
bams  and  other  buildings  of  the  farm  for  a  certain  time  after  his 
lease  had  expired,  and  he  had  quitted  the  premises ;  and  it  was 
held  that  the  landlord  might  distrain  the  corn  so  left,  after  the 
expiration  of  six  months  from  the  determination  of  the  term.  The 
obligation  on  the  out-going  tenant  to  repair  the  fences  is  strongly 
confirmatory  of  this  view  of  the  case. 

Gurnet,  B.,  and  Bolpe,  B.,  concurred. 

Rule  refused. 


LANE  V.  lEONMONGER  (2).  i844. 

JOqm   o 

(13  Meeson  &  Welsby,  368—370 ;  S.  C.  14  L.  J.  Ex.  35.)  _L  ' 

The  liability  of  a  husband  for  goods  supplied  to  his  wife  depends  upon  [  ^^^  ^ 
whether  she  is  his  agent  for  the  purpose  of  binding  him  by  contracts  for 
goods  supplied  to  her,  which  is  a  question  for  the  jury  to  determine  upon 
the  facts  of  the  case ;  and  in  determining  that  question,  the  extravagant 
nature  of  her  orders  is  a  matter  to  be  taken  into  consideration,  as  showing 
she  had  no  such  authority. 

Debt  for  goods  sold  and  delivered. 

Plea,  except  as  to  152.,  never  indebted ;   and  as  to  that  sum, 
payment  of  money  into  Court. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
last  Trinity  Term,  it  appeared  that  the  action  was  brought  to 
recover  the  sum  of  5,2872.,  for  various  articles  of  millinery,  viz. 
bonnets,  feathers,  lace,  and  ribbons,  supplied  by  the  plaintiff  to  the 
defendant's  wife,  during  part  of  the  year  1848.  It  further  appeared 
that  the  defendant's  wife  had  a  separate  fortune,  though  she  and 
her  husband  were  living  together ;  and  that  the  plaintiff,  having 
been  induced  to  make  inquiry,  was  told  he  had  1,100Z.  per  annum. 
There  was  no  evidence  of  any  express  authority  given  by  the  hus- 
band to  his  wife  to  order  the  articles  in  question.  Under  these 
circumstances,  it  was  contended  for  the  defendant,  that,  as  the 
articles  ordered  by  the  defendant's  wife  were  excessive  in  amount, 
and  there  was  no  evidence  of  any  express  authority  given  by  him, 
the  jury  ought  not  to  infer  that  the  wife  had  any  implied  authority 
from  her  husband  to  order  the  goods ;  and  the  direction  of  Lord 

(1)  2  E.  K.  696  (1  H.  BL  6).     See      Doug.  201. 
also  Bora»Um  v.   Green,   14  E.  E.  297  (2)  PhilUpson  v.  HayUfr  (1870)  L.  E. 

(16  East,  71) ;  Wigglesworth  v.  Dalliwyn,      3  0.  P.  38,  40  L.  J.  0.  P.  14. 
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Abinobr,  C.  B.,  to  the  jury,  in  the  case  of  Freestone  v.  Butcher  (i), 
was  relied  upon.  The  learned  Jadge  having  read  that  direction  to 
the  jury,  told  them  that  he  approved  of  and  adopted  it ;  and  the 
jury  thereupon  found  a  verdict  for  the  defendant. 

Humfrey  now    moved    for    a  new  trial,   on   the  ground  of 
misdirection : 

The  direction  of  the  learned  Judge  in  this  case  proceeded  upon 
the  doctrine  laid  down  by  Lord  Abingbr,  C.  B.,  in  Freestone  v. 
Butcher,  which,  it  is  submitted,  is  not  correct  in  law,  and  cannot  be 
supported.  His  Lordship  *there  says,  "  The  general  rule  is,  that  a 
wife  cannot  bind  her  husband  by  her  contract,  except  as  his  agent. 
There  are,  however,  cases  in  which  a  jury  may  infer  such  agency. 
In  the  cases  of  orders  given  by  the  wife  in  those  departments  which 
she  has  under  her  control,  the  jury  may  infer  that  the  wife  was  the 
agent  of  her  husband  till  the  contrary  appear.  So,  for  such  articles 
as  are  necessary  for  the  wife,  such  as  clothes,  if  the  order  is  given 
by  the  wife,  and  she  is  living  with  her  husband,  and  nothing 
appears  to  the  contrary,  the  jury  do  right  in  inferring  the  agency ; 
but  if  the  order  is  excessive  in  point  of  extent,  or  if,  when  the  hus- 
band has  a  small  income,  the  wife  gives  extravagant  orders,  these 
are  circumstances  from  which  a  jury  would  infer  that  there  was 
no  agency.  The  tradesman  who  supplies  the  goods  takes  the  risk ; 
and  if  the  bill  is  one  of  an  extravagant  nature,  such  as  the  hus- 
band would  never  have  authorized,  that  would  be  alone  sufficient 
to  repel  the  inference  of  agency."  So  unqualified  a  doctrine  cannot 
be  maintained. 


(Pabke,  B.  :  It  is  because  she  is  the  agent  of  her  husband  that  the 
tradesman  ought  to  be  careful  not  to  supply  her  to  an  extravagant 
extent,  for  her  giving  orders  to  such  an  extent  would  go  to  show 
she  was  not  acting  as  the  husband's  agent,  and  to  the  extent 
authorized  by  him.) 

The  case  of  Freestone  v.  Butcher  seems  to  carry  the  law  as  to  the 
husband's  exemption  from  liability  further  than  any  of  the  cases 
which  have  preceded  it.  This  is  a  case  in  which  the  husband  and 
wife  are  living  together,  and  it  may  fairly  be  presumed  that  he  had 
seen  these  articles  of  dress  worn  by  his  wife.  In  Montctgue  v. 
Benedict  (2),  it  is  said  that  ''cohabitation  is  presumptive  evidence 

(1)  9  Car.  &  P.  647.  (2)  27  R.  R.  444  (3  B.  &  C.  635). 
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of  the  assent  of  the  husband ;  but  it  may  be  rebutted  by  contrary  lane 
evidence.*'  In  that  case  there  was  evidence  to  rebut  the  presump-  i^o^. 
tion,  and  the  contract  was  held  not  to  be  within  her  authority.  monobr. 

(Pollock,  C.  B.  :  How  can  *you  distinguish  between  clothes  and      [  'Sto  ] 
rings,  which  are  both  ornamental  ?    Jewellery  may  be  just  as  fit  to 
be  ordered  by  a  lady  as  lace  or  any  other  article  of  dress. 

Pabkb,  B.  :  The  only  question  is,  whether  the  extravagance  of 
the  bill  is  an  element  to  be  taken  into  consideration  by  the  jury,  in 
considering  the  question  of  the  wife's  agency.     Surely  it  is.) 

It  was  incorrect  in  the  learned  Judge  to  say,  in  the  words  of  Lord 
Abinoer's  ruling,  that  the  extravagance  of  the  bill  "  would  be  alone 
sufficient  to  repel  the  inference  of  agency." 

Parke,  B.  : 

There  may  be  a  trifling  inaccuracy  in  the  report  of  the  case  of 
Freestone  v.  Butcher,  in  stating  that  the  extravagance  of  the  bill 
would  alone  repel  the  inference  of  agency ;  that  alone,  perhaps, 
would  not  be  sufficient ;  but  it  may  be  repelled  by  that  and  other 
circumstances  together.  The  law  as  there  laid  down  is  substantially 
correct.  The  whole  turns  upon  the  question  of  the  husband's 
authority;  and  it  is  for  the  jury  to  say  whether  the  wife  had  any 
such  authority,  and  whether  the  plaintiff,  who  supplied  her  with 
these  articles,  must  not  have  known  that  she  was  exceeding  her 
husband's  authority  to  pledge  his  credit.  If  he  had  any  doubts 
upon  the  subject,  he  might  have  made  inquiries  of  the  husband. 
It  was  not  proved  that  the  husband  knew  the  articles  had  been 
ordered,  or  saw  his  wife  wearing  them. 


Pollock,  C.  B.,  and  Gurnby,  B.,  concurred. 


Rule  refused. 


PARFITT  V.  THOMPSON  and  Others. 

(13  Meeson  &  Welaby,  392—396 ;  S.  C.  14  L.  J.  Ex.  73.) 

In  assumpsit  against  the  underwriters  of  a  policy  of  insurance  for  a  total 
loss,  the  declaration  stated,  that  the  defendants  agreed  that  the  ship  should 
be  considered,  and  was  thereby  allowed  to  be,  seaworthy  in  her  hull,  tackle, 
and  materials  for  the  voyage;  the  insured  declaring,  that,  to  the  best  of 
their  belief,  and  according  to  their  knowledge  and  information,  the  ship,  at 
the  time  of  the  insurance,  was,  in  all  respects,  seaworthy  for  the  voyage. 
It  then  alleged  the  effecting  of  the  policy,  and  that  the  vessel  during  her 
voyage,  by  stormy  winds  and  tempestuous  weather,  and  by  the  force  and 
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Pabfitt  violence  of  the  winds  and  waves,   became  leaky,  strained,  riven,  and 

^'  damaged,  insomuch  that,  by  means  thereof,  it  became  'necessaiy  for  her 

H0MP80N.  preservation  for  her  to  sail  to  the  nearest  port  of  safety;  that  she  accord- 

ingly sailed  to  the  nearest  port  of  safety,  to  wit,  the  harbour  of  G. ;  that,  on 
her  arrival  at  Gambia,  she  was  unfit  to  prosecute  her  voyage  without  being 
repaired  and  refitted  ;  that  she  was  found  to  be  unseaworthy,  and  unfit  to 
prosecute  her  voyage  unless  great  repairs  were  done  upon  her ;  that  such 
repairs  could  not  be  done  at  G. ;  that  it  was  not  possible  to  obtain  any 
repairs  sufficient  to  enable  her  to  proceed  on  her  voyage,  or  to  proceed  to 
any  other  port  to  be  repaired ;  that  it  became  expedient  and  necessary  to 
abandon  the  voyage  and  to  sell  the  ship ;  and  that  the  ship  was  sold,  by 
means  of  which  said  premises  the  voyage  was  not  performed,  and  the 
vessel  was  wholly  lost  to  the  plaintiff :  Held,  that,  whether  the  loss  of 
the  vessel  was  occasioned  by  unseaworthiness,  or  by  perils  of  the  sea,  the 
defendants  were  bound  by  their  admission,  and  could  not  dispute  the 
seaworthiness. 

Held,  also,  on  motion  in  arrest  of  judgment,  that  it  sufficiently  appeared 
that  the  loss  of  the  vessel  was  occasioned  by  the  perils  insured  against. 

Assumpsit  on  a  policy  of  insurance.  The  declaration  stated  the 
effecting  of  a  valued  policy  of  insurance  with  the  defendants,  as 
members  of  the  North  Marine  Insurance  Company,  on  the  ship 
Hutchinson,  from  Bristol  to  Sierra  Leone,  and  thence  to  her  port  of 
discharge  in  the  United  Kingdom,  against  the  usual  perils.  The 
declaration  then  alleged,  that  ''the  said  Company  further  agreed 
that  the  said  ship  or  vessel,  the  Hutchinson  above-named,  should 
be  considered,  and  was  thereby  allowed  to  be,  seaworthy  in  her 
hull,  tackle,  and  materials  for  the  said  voyage,  the  insured  thereby 
[  *S9d  ]  *declaring,  thai,  to  the  best  of  their  belief,  and  according  to  their 
knowledge  and  information,  the  said  ship  was  then,  to  wit,  at  the 
time  of  making  the  said  insurance,  in  all  respects  seaworthy  for  the 
said  voyage."  The  declaration  then  averred  the  effecting  of  the  policy 
on  certain  terms ;  the  departure  of  the  vessel  on  her  voyage ;  and  that, 
whilst  she  was  proceeding  in  and  during  her  voyage,  to  wit,  on  &a, 
by  stormy  winds  and  tempestuous  weather,  and  by  the  force  and 
violence  of  the  winds  and  waves,  the  said  ship  or  vessel  became  and 
was  leaky,  strained,  and  greatly  riven,  injured,  and  damaged,  inso- 
much that  by  means  thereof  it  became  and  was  absolutely  necessary 
for  the  preservation  of  the  said  ship  or  vessel  for  the  said  ship  or 
vessel  to  sail  and  proceed  to  the  nearest  port  of  safety,  and  the  said 
vessel  did  then  and  there  accordingly  sail  and  proceed  to  the  nearest 
port  of  safety,  to  wit,  to  the  harbour  of  Gambia,  in  the  river  Gambia, 
in  Africa  ;  that,  at  the  time  of  the  ship's  arrival  at  Gambia,  she  was 
wholly  unfit  to  prosecute  her  voyage  without  being  repaired  and 
refitted  ;  that  she  was  examined  and  found  unseaworthy  and  unfit 
to  prosecute  her  voyage,  unless  great  repairs  were  done  upon  her ; 
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that  each  repairs  could  not  be  done  at  Gambia,  and  that  it  was  not  Pabfitt 
possible  to  obtain  the  repairs,  or  any  repairs  sufficient  to  enable  the  .Thompson. 
vessel  to  proceed  on  her  voyage,  or  to  proceed  to  any  other  port  to 
be  repaired ;  that  it  became  expedient  and  necessary  to  abandon 
the  voyage  and  to  sell  the  ship,  and  the  ship  was  absolutely  sold, 
by  means  of  which  said  premises  the  voyage  was  not  performed, 
and  the  vessel  was  wholly  lost  to  the  plaintiff.  Breach,  the  non- 
payment of  the  sum  of  2,000L 

Flea,  as  to  the  damage  by  the  winds  and  weather  before  the 
arrival  of  the  ship  at  Gambia,  payment  of  4002.  into  Court,  and  a 
denial  of  damages  ultra ;  secondly,  a  traverse  of  the  ship  being  lost 
to  the  plaintiff,  rmdo  et  formd.  At  the  trial,  before  Fatteson,  J., 
at  the  last  Summer  Assizes  at  Bristol,  the  defendants  attempted  to 
show  that  the  vessel  was  lost  in  consequence  of  her  being  in  a 
decayed  and  unseaworthy  *state,  and  contended  that  their  admis-  [  *394  ] 
sion  of  her  seaworthiness  merely  precluded  them  from  contesting 
that  fact  in  case  the  loss  had  happened  by  the  perils  of  the  sea,  but 
that,  if  the  loss  happened  in  consequence  of  her  unseaworthiness, 
they  were  at  liberty  to  take  advantage  of  that  fact,  as  a  ground  for 
non-payment  of  the  sum  insured.  The  learned  Judge  was  of 
opinion  that  the  defendants'  admission  of  seaworthiness  was  an 
admission  for  all  purposes,  and  made  it  immaterial  to  consider 
whether  the  vessel,  during  the  voyage,  was  in  a  decayed  or  sea- 
worthy condition.  The  jury  returned  a  verdict  for  the  plaintiff, 
finding  also  that  the  vessel  was  in  a  seaworthy  state  during  the 
voyage. 

Cockburn  (Nov.  9)  moved  in  arrest  of  judgment,  on  the  ground 

of  the  insufficiency  of  the  declaration,  and  also  for  a  new 

trial,  on  the  ground  of  misdirection,  and  of  the  verdict  being 

against  the  evidence : 

First,   the  declaration   is  insufficient    and  bad    in    arrest    of 

judgment,  inasmuch  as  it  contains  no  statement  of  the  cause  from 

which  it  became  necessary  to  abandon  the  vessel,  by  which  the  loss 

was  occasioned,  nor  does  it  show  that  the  necessity  for  abandoning 

her  arose  from  any  of  the  perils  insured  against. 

(Fabkb,  B.  :  It  does  not  say  that  the  abandonment  of  the  voyage 
took  place  *'  by  reason  of  the  premises.") 

Non  constat  that  the  loss  may  not  have  arisen  from  something  that 
occurred  after  the  vessel  got  back  to  the  coast  of  Gambia.     The 
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Pabfitt  loss  is  not  sufficiently  connected  with  the  perils  of  the  sea. 
Thompson.  Secondly,  the  learned  Judge  misdirected  the  jury,  when  he  stated 
to  them  that  the  defendants'  admission  of  seaworthiness  precluded 
them  from  relying  upon  the  fact  of  her  unseaworthiness  as  an 
answer  to  the  action ;  for  that  admission  was  intended  to  operate 
only  in  the  event  of  the  loss  happening  from  the  perils  insured 
against ;  but,  if  the  loss  was  occasioned  by  unseaworthiness  itself, 
the  defendants  could  not  be  prevented  by  their  admission  from 
[  *395  ]  setting  up  the  fact  of  her  being  unsea worthy  as  an  ^answer  to  the 
action.  Here  the  evidence  established  that  the  vessel  was  nnsea- 
worthy  before  sailing,  and  that  the  loss  by  the  vessel's  being 
incapable  of  being  repaired  at  Gambia  was  not  caused  by  the  perils 
insured  against;  it  not  being  from  stress  of  weather,  but  the 
original  unseaworthiness. 

Pollock,  C.  B.  : 

I  cannot  assent  to  the  construction  of  the  defendants'  admission 
of  seaworthiness,  which  has  been  contended  for.  It  seems  to  me 
that  that  admission  enures  for  all  purposes,  and  amounts  to  a 
dispensation  of  the  usual  warranty  of  seaworthiness.  I  cannot 
think  the  parties  intended  that,  if  the  unseaworthiness  alone  were 
the  cause  of  the  loss,  the  plaintiff  should  have  no  right  to  recover. 
It  appears  to  me,  that,  if  the  vessel  had  foundered  in  a  perfectly 
calm  sea,  from  a  leak  occasioned  by  rottenness,  on  the  day  after 
the  policy  was  effected,  the  underwriters  would  have  been  liable. 
On  the  point  as  to  the  arrest  of  judgment,  we  will  take  time  to 
consider,  and  we  will  consult  the  learned  Judge  on  the  subject  of 
the  evidence. 

Cur.  adv.  vult. 

Pabkb,  B.,  Gubnby,  B.,  and  Bolfb,  B.,  concurred. 

Pollock,  C.  B.,  now  said  : 

In  the  case  of  Parfitt  v.  Thompson,  an  application  was  made  for 
a  rule  to  show  cause  why  the  judgment  should  not  be  arrested. 
The  ground  of  the  motion  was,  that  the  mode  of  stating  the  loss 
was  objectionable,  the  entire  loss  not  being  in  the  declaration 
described  to  be  by  the  perils  of  the  sea.  The  statement  of  the  loss 
is  this :  that,  after  the  ship  sailed,  "  by  stormy  winds  and 
tempestuous  weather,  and  by  the  force  and  violence  of  the  winds 
and  waves,  the  said  ship  or  vessel  became  and  was  strained  and 
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greatly  riven,  injured,  and  damaged,  insomach  that  by  means  parfitt 
thereof  it  then  and  there  became  and  was  absolutely  necessary  for  Thompson. 
the  preservation  of  the  said  ship  or  vessel  for  the  said  ship  or 
vessel  to  sail  and  *proceed  to  the  nearest  port  of  safety,  and  the  [  *^^  ] 
said  ship  or  vessel  did  then  and  there  accordingly  sail  and  proceed 
to  the  nearest  port  of  safety,  to  wit,  for  the  harbour  of  Gambia,  in 
the  river  Gambia  in  Africa."  The  declaration  then  states,  that, 
after  her  arrival,  and  when  she  got  there,  she  was  discovered  to  be 
in  a  certain  condition,  without  saying  that  the  condition  was  the 
result  of  the  previous  perils.  It  is  to  be  regretted  that  the 
simplicity  of  the  old  form  of  pleading  should  be  departed  from,  and 
a  long  statement  of  facts  introduced,  instead  of  saying  that  the 
vessel  was  totally  lost,  which  would  be  quite  sufficient.  But  it 
appears  to  us  that  there  is  a  sufficient  statement  of  the  loss  being 
within  the  perils  insured  against,  in  so  much  of  the  declaration  as 
I  have  read,  by  which  it  appears,  that,  in  consequence  of  the  perils 
insured  against,  the  vessel  was  under  the  necessity  of  abandoning 
the  immediate  prosecution  of  her  voyage,  and  for  her  preservation 
was  obliged  to  go  to  Gambia.  We  think  that  the  rest  of  the 
allegation  is  matter  of  narrative,  which  does  not  necessarily 
require  that  the  whole  of  it  should  be  connected  with  the  perils 
insured  against ;  but  that  it  was  matter  of  evidence  upon  the  trial, 
and  of  direction  on  the  part  of  the  Judge  who  presided.  It  must 
be  presumed  that  no  evidence  was  admitted  of  any  damage  at 
Gambia,  but  what  was  connected  with  the  statement  of  the  ante- 
cedent loss  which  compelled  the  vessel  to  go  there,  and  that  the 
learned  Judge  correctly  directed  the  jury  with  respect  to  the 
evidence  given.  We  think  there  ought  not  to  be  a  rule  to  arrest 
the  judgment.  The  opinion  of  the  Court  has  already  been 
intimated  upon  the  other  part  of  the  case,  with  reference  to  the 
motion  for  a  new  trial  on  the  ground  of  misdirection.  And  as 
to  the  propriety  of  the  verdict,  we  have  consulted  my  brother 
Patteson,  and  it  appears  that  the  jury  have  found  that,  in  point  of 
fact,  the  vessel  was  seaworthy,  and  he  is  quite  satisfied  with  the 
verdict.    There  will,  therefore,  be  no  rule  foe  a  new  trial. 

Rule  refused. 
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i8«.  SMITH  AND  Another  v.  MONTEITH. 

AVr.  18,  20. 

(13  Meeson  &  WeUby,  427—442;  S.  C.  14  L.  J.  Ex.  22;  2  Dowl.  &  L.  358; 

[  427  ]  9  Jut.  310.) 

Assumpflit  The  declaration  stated,  that  an  action  had  been  commenced 
and  was  depending  by  the  plainti&  against  D.,  to  recover  a  sum  of  83/. ; 
that  D.  was  arrested  and  was  in  custody  of  the  sheriff,  under  a  capias  duly 
issued  in  that  action,  and  indorsed  for  bail  for  69/. ;  that  costs  had  been 
incurred  in  the  said  action,  to  wit,  20/. ;  and  that  thereupon,  in  considera- 
tion that  the  plaintiffs,  at  the  request  of  the  defendant,  would  discharge  D. 
out  of  the  custody  of  the  sheriff  as  to  the  said  action,  the  defendant 
promised  to  pay  the  plaintiffs  88/.,  for  the  debt,  interest,  costs,  and  charges 
in  the  said  action.  It  then  alleged  the  discharge  of  D.  by  the  plaintiffs, 
and  a  breach  of  the  defendant's  promise,  in  not  paying  the  88/.,  or  any 
part  thereof.  Plea,  that  D.  was  arrested  and  detained  in  custody,  as 
alleged,  by  the  procurement  of  the  plaintiffs,  and  not  otherwise,  and  that 
there  was  not,  at  the  time  of  the  commencing  the  said  action  against  him, 
nor  during  the  prosecution  thereof,  nor  at  the  time  of  arresting  him,  nor 
during  any  part  of  the  time  he  was  in  custody,  nor  at  the  time  of  the 
promise  of  the  defendant,  any  claim  or  demand  or  cause  of  action  against 
D.,  in  respect  whereof  the  plaintiffs  could  or  were  entitled  to  recover  in  the 
said  action  against  D. ;  that  the  plaintiffs  did  not,  by  discharging  D.,  give 
or  part  with  any  available  remedy  against  him,  as  the  plaintiff,  at  the 
time  of  the  commencing  and  prosecuting  the  said  action  against  him,  and 
of  his  arrest,  and  of  the  defendant's  said  promise,  well  knew,  but  which  the 
defendant,  at  the  time  of  making  the  said  promise,  did  not  know ;  that  the 
said  writ,  arrest,  and  detaining  in  custody,  and  the  proceedings  in  the  said 
action,  were  on  the  plaintiffs'  part  colourable  only,  and  were  not  procured, 
conmienced,  or  prosecuted  by  the  plaintiffs,  with  the  intent  to  try  any 
doubtful  question  of  law  or  fact :  Held,  first,  that  the  declaration  was  good 
on  general  demurrer,  the  action  against  D.  being  presumed  to  be  well 
foimded,  and  the  capias  to  have  lawfully  issued.  Secondly,  that  the  plea 
afforded  no  answer  to  the  action,  inasmuch  as  it  did  not  show  that  the  action 
against  D.  was  wrongfully  commenced,  or  that  the  arrest  was  illegal,  or 
that  the  plaintiffs  had  been  guilty  of  any  fraud  or  duress  in  respect  thereof. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  promise  of  the  defendant  thereinafter 
next  mentioned,  an  action  bad  been  commenced  and  was  depending 
by  and  at  the  suit  of  the  plaintiffs  against  one  Charles  J.  Dunlop, 
in  the  Court  of  our  lady  the  Queen  before  the  Barons  of  her 
Exchequer  at  Westminster,  for  the  recovery  of  a  certain  sum  of 
money,  to  wit,  the  sum  of  88/.  6«.  Ud. ;  that  the  said  C.  J.  Dunlop, 
after  the  commencement  of  the  said  action,  and  whilst  the  same 
was  80  depending,  and  before  the  making  of  the  said  promise  of  the 
defendant,  was  about  to  leave  England  and  proceed  to  parts  beyond 
[*428]  the  seas,  to  wit,  to  Halifax,  *in  North  America,  and  the  said 
C.  J.  Dunlop  had  been  arrested,  and  was  then  in  the  custody  of 
the  Sheriff  of  Lancashire,  at  the  suit  of  the  said  plaintiffs,  under 
and  by  virtue  of  a  writ  of  our  lady  the  Queen,  called  a  capias,  duly 
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issued  in  the  said  action  by  the  plaintifTs  against  the  said  G.  J.       Smith 

Dunlop,  according  to  the  statute  in  that  case  made  and  provided,    monteith. 

out  of  the  said  Court  of  our  lady  the  Queen  before  the  Barons  of 

her  Exchequer  at  Westminster,  and  directed  to  the  Chancellor  of 

the  county  palatine  of  Lancaster,  or  his  deputy  there,  and  of  a 

certain  mandate  duly  issued  by  the  said  Chancellor  on  the  said 

writ  of  capias,  and  directed  to  the  said  Sheriff  of  Lancashire,  and 

which  said  writ  of  capias  and  mandate  respectively,  in  pursuance 

of  an  order  of  the  Hon.  Sir  John  Gurney,  Knight,  one  of  the  Barons 

of  her  Majesty's  said  Court  of  Exchequer  at  Westminster,  bearing 

date,  to  wit,  on  the  15th  day  of  April,  1844,  were  and  each  of  them 

was  duly  marked  and  indorsed  for  bail  for  the  sum  of  692. ;  and 

whereas  costs  and  charges  to  a  certain  amount,  to  wit,   to  the 

amount  of  202.,  at  the  time  of  the  making  of  the  said  promise  of 

the  defendant,  had  been  incurred  by  the  plaintiffs  in  and  about  the 

prosecution  of  the  said  action,  and  the  arrest  of  the  said  C.  J. 

Dunlop;  and  thereupon  theretofore,  to  wit,  on  the  19th  day  of 

April,  1844,  in  consideration  that  the  plaintiffs,  at  the  request  of 

the  defendant,  would  discharge  the  said  C.  J.  Dunlop  out  of  the 

custody  of  the  said  Sheriff  of  Lancashire  as  to  the  said  action,  the 

defendant  undertook  and  promised  the  plaintiffs  to  pay  to  them 

the  sum  of  882.,  for  the  debt,  interest,  costs,  and  charges  of  the 

plaintiffs  in  the  said  action  brought  by  the  plaintiffs  against  the 

said  C.  J.  Dunlop,  when  he  the  defendant  should  be  thereunto 

afterwards  requested.      The  declaration  then  averred,  that  the 

plaintiffs,  confiding  in  the  said  promise  of  the  defendant,  did  then 

discharge  the  said  C.  J.  Dunlop  out  of  the  custody  of  the  said 

sheriff  as  to  the  said  action,  whereof  the  defendant  afterwards,  to 

*wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then       [  •429  ] 

requested  by  the  plaintiffs  to  pay  to  them  the  said  sum  of  882.,  for 

the  debt,  interest,  costs,  and  charges  aforesaid ;  yet  the  defendant 

has  disregarded  his  said  promise  and  undertaking  in  this,  to  wit, 

that  he  did  not  then,  or  at  any  other  time,  pay  to  the  said  plaintiffs 

the  said  sum  of  882.,  or  any  part  thereof,  and  the  said  sum  of  882. 

remains  wholly  due  and  unpaid  to  the  plaintiffs. 

Plea,  that  the  said  C.  J.  Dunlop  was  sued,  arrested,  and 
detained  in  custody,  as  in  the  declaration  mentioned,  and  until 
the  discharge  from  custody  therein  mentioned,  by  the  procurement 
of  the  plaintiffs,  and  not  otherwise  ;  and  the  defendant  further 
says,  that  there  was  not,  at  the  time  of  commencing  the  said 
action  against  the  said  C.  J.  Dunlop,  nor  during  the  time  of  the 
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Smith  prosecution  thereof,  or  any  part  of  the  said  time,  nor  at  the  time 
MoNTxiTH.  of  arresting  the  said  C.  J.  Dunlop,  nor  during  any  part  of  the 
time  in  which  he  was  detained  in  custody  as  in  the  declaration 
mentioned,  nor  at  the  time  of  the  making  of  the  undertaking  and 
promise  by  the  defendant,  as  in  the  declaration  mentioned,  any 
claim  or  demand,  or  cause  of  action,  against  the  said  C.  J.  Dunlop, 
in  respect  whereof  the  plaintiffs  could  or  were  entitled  to  recover 
in  the  said  action  against  the  said  C.  J.  Dunlop  the  said  sum  which 
the  defendant  so  promised  to  pay,  or  any  other  sum  or  sums, 
matter  or  thing ;  and  the  plaintiffs  did  not,  by  discharging  the  said 
C.  J.  Dunlop  from  custody,  as  in  the  said  first  count  mentioned, 
give  up  or  part  with  any  available  remedy  against  the  said  C.  J. 
Dunlop,  as  the  plaintiffs,  at  the  time  of  commencing  and  prosecuting 
the  said  action  against  the  said  C.  J.  Dunlop,  and  at  the  time  of 
procuring  his  arrest,  and  of  his  being  arrested  and  detained  in 
custody,  and  at  the  time  of  the  said  undertaking  and  promise  of 
the  defendant  in  the  declaration  mentioned,  well  knew  ;  but  which 
the  defendant,  at  the  time  of  making  the  said  undertaking  and 
[  *480  ]  promise,  did  not  know ;  and  the  defendant  says,  that  the  said  *writ 
in  the  declaration  mentioned,  and  the  said  arrest  and  detaining  in 
custody,  and  proceedings  in  the  said  action  in  the  said  declaration 
mentioned,  were  on  the  part  of  the  plaintiffs  colourable  only,  and 
the  same  were  not  procured,  commenced,  or  prosecuted  by  the 
plaintiffs  for  the  purpose  or  with  the  intent  of  trying  any  doubtful 
or  contested  question  of  law  or  fact.    Verification. 

Special  demurrer,  assigning  for  causes,  among  others,  that  the 
plea  does  not  in  any  manner  answer  the  declaration ;  that  it  neither 
traverses  any  allegation  therein,  nor  confesses  and  avoids  the  cause 
of  action  therein  stated ;  that  the  contract  of  the  defendant  stated 
in  the  declaration  is  an  original  contract,  founded  on  a  new  con- 
sideration, altogether  distinct  and  different  from  the  cause  of  action 
against  the  said  G.  J.  Dunlop,  such  consideration  for  the  defendant's 
promise  being  an  act  done  by  the  plaintiffs  for  the  benefit  of  the 
said  C.  J.  Dunlop,  at  the  request  of  the  defendant,  and  such  benefit 
to  the  said  C.  J.  Dunlop  being  precisely  the  same  whether  the 
plaintiffs  had  or  had  not  any  cause  of  action  against  him;  and 
therefore  the  question,  whether  the  plaintiffs  had  any  cause  of 
action  against  the  said  C.  J.  Dunlop,  is  in  this  action  wholly 
immaterial. 

The  plaintiffs'  points  marked  for  argument  were,  that  the  plea 
is  bad  in  substance,  and  is  no  answer  to  the  declaration.    The 
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consideration  alleged  is,  the  discharge  of  Danlop  out  of  custody  of  the       Smith 
sheriff  at  the  request  of  the  defendant,  which  discharge  was  a    montbith. 
benefit  to  Dunlop,  which  he  could  not  have  obtained  without  the 
act  of  the  plaintiffs  in  giving  the  discharge  to  the  sheriff,  whether 
the  plaintiffs  could  have  proved  their  debt  against  Dunlop  or  not, 
and  which  discharge  materially  altered  the  situation  of  the  plaintiffs, 
by  allowing  Dunlop  to  leave  the  kingdom.      And  therefore  the 
question  as  to  whether  there  was  another  and  what  distinct  con- 
sideration,  not    alleged    in    the    declaration,   is    in    this    action 
immaterial.     The  plaintiff  will  also  ^contend,  that  the  plea,  if  it       [  *43i  ] 
amounts  to  anything,  is  an  argumentative  denial  of  there  being  any 
consideration  for  the  promise  of  the  defendant,  and  is  therefore 
bad,  as  amounting  to  the   general   issue.     Also,  that,  supposing 
the  want  of  consideration  for  the  promise  may  be  specially  pleaded, 
the  plea  is  bad,  because  it  negatives  one  particular  species  of  con- 
sideration only,  namely,  that  of  damage  to  the  plaintiffs,  whereas 
damage  to  the  plaintiffs  is  not  alleged  in  the  declaration ;  and  it  is 
quite  consistent  with  the  plea,  that  there  was  a  good  consideration 
for  the  promise,  either  by  benefit  to  Dunlop  at  the  request  of  the 
defendant,  which  in  fact  there  was,  or  benefit  to  the  defendant 
himself.    Also,  that  the  plea,  consisting  of  matter  in  denial  only, 
ought  not  to  have  concluded  with  a  verification.    Also,  that  the 
plea  is  double,  in  alleging  that  there  was  no  debt  due  from  Dunlop, 
and  that  the  arrest  was  colourable  only,  such  defences    being 
separate  and  distinct,  which  cannot  both  be  put  in  issue  without 
rendering  the  replication  double.    And,  lastly,  that  the  plea  contains 
no  matter  upon  which  any  material  issue  can  be  taken. 

The  defendant's  points  were,  that  the  declaration  is  insufficient 
and  bad ;  that  it  does  not  disclose  any  sufficient  consideration  to 
support  the  action ;  that  it  is  not  alleged  therein  that  there  was  a 
good  cause  of  action,  or  a  doubtful  claim,  on  which  the  action 
mentioned  in  the  declaration  was  founded,  or  that  the  plaintiffs  had 
any  right  to  continue  Dunlop  in  custody ;  and  that  it  is  not  shown 
that  the  plaintiffs  sustained  any  damage  by  his  discharge  from 
custody. 

Crompton,  in  support  of  the  demurrer : 

This  plea  is  bad  both  in  form  and  substance.    The  declaration 

shows  a  good  consideration  for  the  alleged  promise.     For  even 

supposing  no  debt  to  have  been  due  from  Dunlop,  and  the  plaintiffs 

to  have  known  that  at  the  time  of  the  promise  and  discharge,  still 
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Smith  the  consideration  is  sufficient,  for  *Dunlop  was  legally  in  custody, 
MoMTisiTH,  Aiid  had  no  right  to  require  the  other  party  to  procure  his  discharge. 
[  *432  ]  The  consideration  is  the  doing  of  a  collateral  act,  namely,  the 
discharging  of  Dunlop,  which  was  a  benefit  to  him  and  a  prejudice 
to  the  plaintiffs.  He  was  in  custody  under  a  Judge's  order,  and 
the  act  of  the  plaintiffs,  in  procuring  his  discharge,  is  a  good 
consideration  for  the  defendant's  promise.  It  nowhere  appears  that 
the  arrest  was  illegal.  It  is  no  doubt  alleged  in  the  plea  that  the 
arrest  was  colourable  only,  but  that  word,  as  here  used,  has  no 
definite  or  distinct  meaning  of  itself;  and  the  declaration  shows 
that  the  arrest  was  obtained  by  the  order  of  a  Judge,  and  that  the 
proceedings  were  regular. 

(Pollock,  C.  B.  :  Are  you  aware  of  the  case  of  Longridge  v. 
DorviUe  f  (i).) 

Yes ;  in  that  case,  the  giving  up  of  a  suit  intended  to  try  a  question 
respecting  which  the  law  was  doubtful,  was  held  to  be  a  good  con- 
sideration for  a  promise  to  pay  a  stipulated  sum ;  and  the  reason 
for  that  decision  was,  that  the  plaintiff  relinquished  a  benefit  which 
he  might  otherwise  have  had.  So  here,  the  plaintiffs  lost  the  right 
to  all  claim  in  respect  of  the  costs  incurred  ;  there  was  a  positive 
benefit  to  Dunlop  by  his  immediate  discharge  from  custody,  which 
he  could  not  otherwise  have  obtained,  except  by  procuring  himself 
to  be  bailed,  supposing  he  could  have  obtained  bail.  This  was  not 
a  case  of  mere  forbearance,  but  of  an  act  done  by  the  plaintiffs  at 
the  defendant's  request,  which  was  a  benefit  to  him,  or  to  the  person 
whose  discharge  was  thus  obtained.  The  position  of  the  plaintiffs 
is  altered  by  Dunlop's  discharge  out  of  custody.  The  circumstance 
of  the  sum  for  which  he  was  arrested  being  less  than  that  agreed 
to  be  paid  by  the  defendant  is  quite  immaterial,  as  the  slightest 
consideration  will  in  law  support  the  heaviest  promise.  The  plea 
discloses  no  ground  of  fraud  or  duress.  [He  cited  Butcher  v. 
Stetiart  (2)  and  Edwards  v.  Baugh  (3).] 

[  433  ]  Peacock,  contra  : 

The  declaration  is  insufficient.  It  contains  no  allegation  that 
the  plaintiffs  had  a  good  cause  of  action,  or  even  a  doubtful  claim, 
against  Dunlop,  or  that  they  had  any  right  to  detain  him  in  custody. 
It  does  not  state  that  the  sum  of  882.  6s.  lid.  was  due,  but  merely 

(1)  5  B.  &  Aid.  117.  (3)  63  R.  R.  702  (11  M.  &  W.  641  . 

(2)  63  E.  E.  796  (11  M.  &  W.  857). 
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that  an  action  had  been  commenced  and  was  depending  for  the       smith 

recovery  of  it ;  and  that  Donlop  being  about  to  leave  England,  he    monteith. 

had  been  arrested  and  was  in  custody  of  the  sheriff,  under  and  by 

virtue  of  a  writ  of  capias  duly  issued  in  the  said  action.     The  word 

"duly"  only  means  that  it  *was  issued  in  due  form.     That  was       L^^^^] 

decided  by  BiUcher  v.  Stevart.     The  consideration  alleged  here  is 

not  a  forbearance  to  sue,  but  a  mere  discharge  out  of  the  custody 

of  the  sheriff.     The  declaration  does  not  show  that  any  debt  was 

really  due,  or  that  there  was  any  colour  for  the  arrest ;  but  the  plea 

does  show  that  there  was  not,  for  it  expressly  avers  that  there  was 

not  any  claim  or  demand,  or  cause  of  action,  against  Dunlop,  in 

respect  of  which  the  plaintiffs  could  or  were  entitled  to  recover.    It 

states,  moreover,  that  there  was  no  colour  or  pretence  for  the 

arrest,  and  that  the  plaintiffs  well  knew  they  did  not  part  with  any 

available  remedy  by  this  discharge.    If  a  party,  knowing  he  has  no 

ground  of  action,  causes  another  to  be  arrested,  his  afterwards 

causing  him  to  be  discharged  from  custody  is  no  consideration  for 

a  promise  by  a  third  person  to  pay  him  a  sum  of  money  for  so 

doing.    It  is  not  every  benefit  that  will  form  a  good  consideration ; 

and  if  a  man  is  illegally  in  custody,  the  law  will  not  regard  his 

discharge  as  any  benefit.    Here  Dunlop  was  only  released  from 

custody  when  in  fact  the  plaintiffs  were  not  entitled  to  detain  him. 

Suppose  a  tenant  for  life  were  to  say  he  would  commit  waste,  and 

put  the  party  in  remainder  to  the  necessity  of  going  into  equity  to 

obtain  an  injunction,  unless  he  would  pay  him  a  sum  of  money ; 

his  not  committing  waste  in  pursuance  of  such  an  agreement  would 

form  no  consideration  for  a  promise  to  pay  the  money,  either  by 

the  party  entitled  to  sue  for  waste  or  by  a  third  person ;  unless, 

perhaps,  it  were  doubtful  whether  the  act  were  waste  or  not,  or 

whether  the  party  about  to  do  the  act  were  or  were  not  entitled  to 

commit  waste.    Here  it  is  admitted  by  the  demurrer  that  the  action 

against  Dunlop  was  not  brought  with  the  intention  of  trying  any 

doubtful  question  either  of  fact  or  of  law,  as  in  the  case  of  Longridge 

V.  DorviUe  (i),  which  is  therefore  distinguishable.     *There  was  no      [  *^'^^  ] 

loss  to  the  plaintiffs  if  they  were  not  entitled  to  recover  anything, 

and  there  was  no  benefit  in  law  to  Dunlop,  or  to  any  one  else ;  for, 

being   wrongfully   detained,   the  law  supposes  he   would   obtain 

compensation.     [He  also  cited  Atkinson  y.  Settree  (2)  and  The  Dake 

de  Cadaval  v.  Collins  (»).] 

1)  6  B.  &  Aid.  117.  (3)  43  R.  B.  499  (4  Ad.  &  EL  858 ; 

(2)  Willes,  482.  6  Ney.  &  M.  324). 
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Smith  (Farke,  B.  :  The  plea  does  not  aver  that  the  plaintiffs  maliciously 

MoNTEiTH.    sued  out  the  writ.) 

It  is  not  necessary  to  show,  in  order  to  support  the  plea,  that 
Dunlop  could  maintain  an  action  for  maliciously  suing  out  the 
writ ;  it  is  sufficient  that  it  was  sued  out  without  any  colour  or 
ground  of  action. 

Cronipton,  in  reply : 

The  plaintiffs'  case  has  not  been  answered  by  the  argument  on 
[  *436  ]      the  other  side.     The  declaration  ^discloses  a  good  consideration 
and  promise,  and  there  is  nothing  to  show  that  it  was  made  under 
circumstances  of  duress  or  illegality. 

(Parke,  B.  :  The  argument  for  the  defendant  is,  that  the  plea 
confesses  a  good  consideration,  by  the  suspension  of  the  action,  but 
avoids  it  by  showing  that  the  action  was  brought  without  foundation, 
to  the  knowledge  of  the  plaintiff.) 

The  question  is,  does  it  so  avoid  the  cause  of  action  ?  The  facts 
alleged  in  the  plea  do  not  show  any  want  of  consideration  or 
illegality. 

(Pollock,  G.  B.  :  The  substance  of  the  plea  is,  that  there  was  no 
claim  or  demand  in  the  action  against  Dunlop,  and  no  disputed 
question  of  law  or  fact,  and  this  the  plaintiffs  knew  at  all  the  times 
necessary  to  be  stated  in  the  plea,  whereas  the  defendant  knew 
nothing  of  it.  If  there  was  either  a  good  claim,  or  a  reasonable 
disputed  ground  of  controversy,  that  is  sufficient.) 

There  is  nothing  alleged  to  show  that  the  arrest  of  Dunlop  was  not 
legal.  The  plea  is  in  truth  a  mere  plea  of  general  injustice,  and 
constitutes  no  defence  in  point  of  law.  *  *  The  plea  really 
amounts  to  no  more  than  this,  that  the  plaintiffs  knew  that  in  that 
precise  form  of  action  they  might  be  precluded  from  recovering 
against  Dunlop,  although  they  had  a  bond  fide  claim,  because  in 
that  action  Dunlop  might  set  up  a  plea  of  some  colonial  Act,  or  of 
the  Statute  of  Limitations. 

(Parke,  B.  :  To  sustain  this  plea,  it  is  certainly  necessary  to 
show  that  the  plaintiffs  had  no  cause  of  action,  and  no  possibility 
of   recovering  against  Dunlop,  whatever  might  be  the  form  of 
L  •437  J       ♦pleading.) 
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Burely  any  holding  of  another  by  the  Queen's  writ  must  operate 

to  create  a  good  consideration  for  its  suspension.     '^  Duress  cannot 

be  where  a  party  is  in  prison  by  the  King's  writ:"  AnoH,{i). 

But  it  is  impossible  to  tell  what  is  the  precise  legal  defence  set  up 

by  this  plea — whether  it  be  duress,  or  illegality,  or  fraud.     *     * 

Here  Dunlop  receives  a  benefit,  by  his  immediate  release,  to  which       [  438  ] 

he  was  not  entitled  by  law,  because  at  all  events  he  must  have  put 

in  bail.    It  is  not  said  that  the  arrest  was  malicious. 

(Parke,  B.  :  No;  the  plea  discloses  nothing  to  show  that  the 
original  defendant  had  any  right  of  action  for  the  arrest,  because 
it  neither  avers  that  the  plaintiffs  knew  the  action  to  be  unfounded, 
nor  that  the  arrest  was  malicious.) 

That  really  makes  an  end  of  the  case ;  Dunlop  could  not  have  had 
any  compensation  for  the  arrest,  and  so  he  obtained  a  benefit  in 
law,  as  well  as  in  fact,  by  his  discharge.  It  is  perfectly  immaterial 
to  the  maintenance  of  the  action  how  small  is  the  consideration,  or 
how  large  the  promise. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court.  This  is  an  action  against  the  defendant,  founded  on 
a  promise  by  him  to  pay  a  sum  of  money,  in  consideration  of  the 
discharge  out  of  custody  of  a  defendant  in  a  former  action,  who 
had  been  arrested  at  the  suit  of  the  plaintiffs.  For  aught  that 
appears  that  arrest  was  legal,  and  the  party  was  in  lawful  *custody ;  [  •^so  ] 
this  is  not,  therefore,  a  case  of  duress ;  neither  can  it  be  put  as  a 
case  of  fraud,  for  there  is  no  sufficient  allegation  of  fraud  in  any 
part  of  the  plea.  The  substance  of  the  plea  is,  that  there  was  not 
any  claim  or  demand,  or  cause  of  action,  in  respect  of  which  the 
plaintiffs  were  entitled  to  sue  the  defendant  in  the  former  action  ; 
but  there  is  no  averment  that  the  plaintiffs  were  aware  of  that ; 
and,  for  anything  that  is  stated  in  the  plea,  the  original  inception 
of  that  action  was  perfectly  bond  fide,  although  the  plaintiffs  may 
have  been  mistaken  as  to  their  remedy,  or  the  form  of  proceedings 
adopted  by  them.  The  plea  goes  on  to  state,  that  the  plaintiffs 
did  not,  by  discharging  Dunlop,  give  up  or  part  with  any  available 
remedy  against  him.  The  words  "  available  remedy  "  are  rather 
loose  and  vague ;  they  may  mean  several  things ;  they  would  be 
satisfied  by  the  fact  of  Dunlop  being  a  mere  pauper,  for  it  is  not 

(1)  IJLev.  68. 
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Smith  stated  that  the  plaintiffs  had  no  legal  right  or  remedy  which  they 
Mo>TisiTH.  gft^6  up,  bat  merely  that  they  had  no  available  remedy.  So  also, 
those  words  would  be  satisfied  if  there  were  some  latent  defect 
which  might  appear  in  pleading,  or  come  out  in  evidence ;  yet  the 
action  might  be  honestly  commenced,  and  the  claim  founded  in 
justice ;  and  it  cannot  be  said  that,  because  the  proceedings  were 
open  to  such  latent  defect,  the  defendant's  promise  would  not  be 
founded  on  a  good  consideration.  And  this  is  the  only  part  of  the 
plea  as  to  which  there  is  any  averment  of  the  plaintiffs'  knowledge. 
It  then  goes  on  to  say,  that  the  action  against  Dunlop  was  not 
brought  for  the  purpose  of  trying  any  doubtful  or  contested  right. 
It  seems  to  me  that  the  declaration,  in  its  form,  calls  for  an  answer, 
and  that  this  plea  is  no  sufficient  answer.  I  agree  with  the  general 
scope  of  Mr.  Peacock's  argument.  If  a  party  does  an  illegal  act, 
or  if  he  abuses  the  process  of  the  Court  to  make  it  the  instrument 
of  oppression  or  extortion,  that  is  a  fraud  on  the  law ;  and  if  the 
original  arrest,  or  the  continuance  of  that  arrest,  were  of  that 

[  *440  ]  character,  and  were  ^shown  to  be  so  by  proper  averments  in  the 
plea,  that  would  very  probably  constitute  a  good  defence  to  an 
action  like  the  present.  But  this  plea  falls  far  short  of  that,  the 
arrest  being  legal,  and  there  being  no  averment  of  knowledge  on 
the  part  of  the  plaintiffs,  except  that  they  knew  they  did  not  part 
with  any  available  remedy  by  discharging  Dunlop  out  of  custody. 
It  does  not,  therefore,  contain  a  sufficient  statement  in  fact  to  bring 
it  within  the  scope  of  Afr.  Peacock's  argument,  or  the  cases  cited 
by  him.     The  judgment  must  therefore  be  for  the  plaintifiiB. 

Fabeb,  B.  : 

I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
In  the  first  place,  I  think  that  the  declaration  is  sufficient  on  general 
demurrer.  It  states,  that  an  action  had  been  brought  and  was 
depending  at  the  suit  of  the  plaintiffs  against  a  person  of  the  name 
of  Dunlop,  and  that  he  had  been  arrested  and  was  in  custody  on  a 
capias  duly  issued  in  that  action.  On  such  a  statement,  it  must  be 
intended,  prima  facie,  that  the  action  was  well  founded,  and  the 
writ  regularly  and  properly  issued.  That  doctrine  is  laid  down  in 
the  case  of  Bidwell  v.  Cation  (i).  That  was  an  action  of  assumpsit 
on  a  promise  by  the  defendant  to  pay  502.,  in  consideration  of  the 
plaintiff's  forbearing  to  prosecute  a  suit;  and  after  verdict,  it  was 
objected  in  arrest  of  judgment,  first,  that  it  was  not  alleged  that 

(1)  Hob.  216, 
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the  plaintiff  bad  any  jnst  cause  of  action,  and,  secondly,  that  the 
action  still  remained.  But  the  Court  nevertheless  gave  judgment ; 
''for,  first,  suits  are  not  presumed  causeless,  and  the  promise 
argues  cause,  in  that  he  desired  to  stay  off  the  suit ;  secondly, 
though  this  did  not  require  a  discharge  of  the  action,  yet  it  requires 
a  loss  of  the  writ,  and  a  delay  of  the  suit,  which  was  both  benefit 
to  the  one  and  loss  to  the  other."  Therefore  I  think,  primd  facie, 
this  declaration  is  sufficient,  the  former  ^action  being  presumed  to  [  *44i  ] 
be  for  cause,  and  the  capias  being  presumed  to  have  been  properly 
issued.  There  is  another  case  which  I  may  advert  to,  to  the  same 
effect,  of  Pooley  v.  Lady  OUberd  (i).  There  it  is  stated,  that  *'  the 
plaintiff  had  preferred  a  bill  in  Chancery  against  the  defendant  for 
marriage-money  by  her  ^received.  The  defendant,  upon  this,  in 
consideration  that  the  plaintiff  would  stay  the  suit  there  by  him 
commenced,  did  assume  to  pay  him  lOOZ.,  and  also  to  deliver  up 
a  bond  of  40/.  which  she  had.  Upon  this  promise  the  plaintiff 
made  stay  of  his  suit,  but  the  defendant  not  performing  the  pro- 
mise, upon  this  the  action  was  brought,  and  a  verdict  found  for  the 
plaintiff.  It  was  moved  for  the  defendant,  in  arrest  of  judgment, 
that  the  declaration  was  not  good,  for  that  there  was  no  good 
ground  to  raise  the  promise,  there  being  no  sufficient  consideration 
for  the  same,  for  it  doth  not  appear  in  the  declaration  that  the  suit 
in  Chancery  was  a  lawful  suit  to  be  there  determined,  and  so  if  the 
suit  was  not  lawful,  the  consideration  to  forbear  such  a  suit  was  no 
good  consideration  to  raise  a  promise."  But  the  Court  say,  that 
'*  if  the  plaintiff  had  only  a  aubpcena  out  of  Chancery  against  the 
defendant,  and  did  not  make  the  cause  thereof  known  to  him, — if 
he,  in  consideration  that  he  would  not  prosecute  any  further  against 
him,  did  assume  to  pay  him  so  much,  this  clearly  is  a  good  con- 
sideration to  raise  a  promise."  Upon  these  authorities,  and  upon 
principle,  this  declaration  is  sufficient. 

Then  the  question  is,  whether  the  plea,  which  must  be  construed 
most  strongly  against  the  defendant,  discloses  any  answer.  I  agree 
with  Mr.  Crompton,  that  it  is  difficult  to  see  upon  what  principle 
the  plea  is  constructed.  No  doubt  it  shows  a  prima  faci^  case  of 
hardship  and  injustice  upon  the  defendant  in  the  former  action  ; 
but  the  question  "^is,  whether  it  discloses  a  legal  defence  to  this  [  *442  ] 
action.  It  does  not  show  that  the  arrest  was  illegal ;  and  it  cer- 
tainly is  not  sufficient  on  the  ground  of  fraud,  because  there  is  no 
avermept  of  any  faU^  statement  or  misrepresentation  of  fact  in 

(I)  2  Bulste.  41, 
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Smith  order  to  procure  the  arrest ;  still  less  does  it  disclose  any  ground 
MoNTEiTH.  o^  duress,  since  all  the  averments  show  that  the  imprisonment  was 
lawful.  If  it  be  good  at  all,  it  must  be  on  the  ground  of  want  of 
consideration  for  the  defendant's  promise.  Now,  it  seems  to  me 
that  the  plea  does  not  disclose  sufficient  matter  to  show  a  want  of 
consideration.  Taking  it  most  strongly  against  the  defendant,  in 
substance  it  is  no  more  than  this,  that  the  plaintiffs  had  no  claim 
or  cause  of  action  which  could  have  been  enforced  against  Donlop ; 
but  it  does  not  allege  that  the  plaintiffs  knew  that  fact.  It  must 
be  taken,  therefore,  that  the  capias  on  which  Dunlop  was  arrested 
was  regularly  and  duly  obtained  ;  and  the  plea  does  not  show  that 
the  plaintiffs  were  guilty  of  any  illegal  conduct,  that  they  acted 
illegally  in  making  the  arrest,  or  from  malicious  motives,  or  that 
the  arrest  was  without  reasonable  or  probable  cause.  Dunlop, 
therefore,  as  it  must  be  assumed,  was  in  custody  at  the  suit  of  the 
plaintiffs,  under  process  which  was  legal  and  regular;  and  that 
being  so,  the  discharge  from  such  an  arrest  is  quite  a  sufficient 
consideration  to  support  the  promise  laid  in  this  declaration ;  and 
I  entirely  agree  that  we  cannot  inquire  into  the  quantum  or  amount 
of  consideration.  Upon  the  face  of  the  plea,  therefore,  there  was  a 
legal  arrest,  and  the  discharge  from  that  arrest,  under  which  the 
payment  of  the  debt  might  have  been  obtained,  was  a  benefit  to 
Dunlop,  quite  sufficient  to  found  a  consideration  for  a  promise  to 
pay  that  debt.  For  these  reasons,  I  am  of  opinion  that  the  plea 
furnishes  no  sufficient  answer  to  the  declaration,  and  that  our 
judgment  must  be  for  the  plaintiffs. 

Gurnet,  B.  : 

[  *44S  ]  I  am  of  the  same  opinion.    To  make  the  *plea  a  sufficient 

answer,  it  ought  to  have  shown,  either  that  the  plaintiffs  acted 
illegally  or  fraudulently  in  making  the  arrest,  or  that  they  practised 
some  fraud  on  the  defendant.  It  shows  neither,  and  therefore  is 
no  sufficient  answer. 

Judgment  for  the  plaintiffs. 
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AKMANI  V.  CA8TEIQUE  (I).  i844. 

(13  Meeson  &  Webby,  443—452 ;  8.  0.  14  L.  J.  Ex.  36 ;  2  Dowl.  &  L.  432.)  iVbr^2. 

A  declaration  by  indorsee  against  indorser  of  a  bill  of  exchange  (the  [  443  ] 
venue  (2)  in  the  margin  being  London)  was  in  the  ordinary  form  of  a 
declaration  on  an  inland  bill,  stating  the  making,  acceptance,  indorsement 
by  the  drawer  to  the  defendant,  indorsement  to  the  plaintiff,  presentment 
for  payment,  non-payment,  and  notice  thereof  to  the  defendant.  The 
defend[ant  pleaded  pleas  denying  the  drawing,  indorsements,  presentment, 
and  notice  of  dishonour  of  "  the  said  inland  bill  of  exchange  :  "  Held,  that, 
under  this  declaration,  the  plaintiff  could  not  prove  a  foreign  bill  of 
exchange,  and,  therefore,  that  the  defendant  was  entitled  to  describe  it  in 
his  traverse  as  an  inland  bill,  and  the  plea  was  good. 

Where  the  declaration  against  the  indorser  of  a  bill  of  exchange  alleges 
that  A.  made  the  bill,  and  indorsed  it  to  the  defendant,  semble,  the  latter 
is  not  estopped  by  his  indorsement  to  deny  those  allegations,  although  it  is 
very  strong  evidence'  of  them  (3). 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange. 
The  venue  in  the  margin  of  the  declaratioi^  was  London  ;  and  the 
declaration  stated,  that  one  A.  P.  Appert,  on  the  8rd  of  July,  1840, 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
certain  persons  using  the  name,  style,  and  firm  of  Messrs. 
Loisel,  jun.  &  Co.,  by  and  under  that  name,  style,  and  firm ;  and 
thereby  required  the  said  last-mentioned  persons  to  pay  to  the  order 
of  the  said  A.  P.  Appert,  740  francs,  on  the  81st  of  January  next, 
which  period  had  elapsed  before  the  commencement  of  this  suit ; 
and  the  said  persons  so  using  the  said  names,  style,  and  firm  of 
Messrs.  Loisel,  jun.  &  Co.,  by  and  under  that  name,  style,  and 
firm,  then  accepted  the  said  bill,  and  the  said  A.  P.  Appert  then 
indorsed  the  same  to  the  defendant,  and  the  defendant  then  indorsed 
the  same  to  one  J.  Zuliani,  and  the  said  J.  Zuliani  then  indorsed 
the  same  to  the  plaintiff,  and  the  said  persons  using  the  name, 
style,  and  firm  of  Messra  Loisel,  jun.  Sc  Co.,  did  not  pay  the  said 
bill,  although  the  same  was  duly  presented  to  them  for  payment 

(1)  It  would  appear  from  this  case  Local  venue  is  now  abolished  (see 
that  the  fact  that  a  bill  is  a  foreign  B.  S.  C,  1883,  Ord.  XXXYI.  r.  1,  and 
bni  is  a  material  fact  within  the  mean-  the  modification  of  this  rule  by  B.  S.  C. , 
ing  of  B,  S.  C,  1883,  Ord.  XIX.  r.  4,  July,  1902,  r.  11.— A.  C. 

at  all  events  where  the  foreign  bill         (3)  The  Court  do  not  appear  to  have 

appears  on  the  face  of  it  to  be  such,  come  to  any  definite  conclusion  on  this 

See  Bills  of  Exchange  Act,  1883  (45  &  point.     It  was  subsequently  decided 

46  Vict.  c.  61),  s.  51  (2).— A.  C.  by  the  Court  of  Q.  B.  that  an  indorser 

(2)  The  argument  for  the  defendant  was  estopped  from  denying  the  in- 
seems  to  have  been  based  to  a  certain  dorsement  to  himself  {Macgregor  v. 
extent  upon  the  venue  stated  in  the  Rhodes  (1856)  6  £1.  &  Bl.  266,  25  L.  J. 
margin  of  the  declaration,  but  this  Q.  B.  318) ;  and  see  now  Bills  of 
point  does  not  appear  to  have  been  Exchange  Act,  1882  (46  &  46  Vict, 
Te]it4  on  hj  the  Court  (see  poet,  p.  670).  p.  61),  s.  55  (2)  (6).— A.  C, 
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AiiHAi«i      on  the  day  when  it  became  due,  of  which  the'*defendant  then  had 
Castrique.    notice,  and  in  consideration  of  the  premises,  promised  to  pay  the 

[  *^^  ]  said  bill  according  to  the  tenor  and  effect  thereof.  It  then  averred, 
that  the  said  sum  of  740  francs,  in  the  said  bill  of  exchange  men- 
tioned, being  foreign  coin,  at  the  time  of  making  the  said  bill,  and 
the  acceptance  thereof,  amounted  to  and  was  of  the  value  of 
291.  Is.  6d.  of  lawful  money. 

Pleas,  first,  that  A.  P.  Appert  did  not  make  or  draw  the  said 
inland  bill  of  exchange  modo  et  forma.  Secondly,  that  the  said 
A.  P.  Appert  did  not  indorse  the  said  inland  bill  &e.  Thirdly,  that 
the  defendant  did  not  indorse  the  said  inland  bill  &e.  Fourthly, 
that  the  said  J.  Zuliani  did  not  indorse  the  said  inland  bill  &c. 
Fifthly,  that  the  said  inland  bill  was  not  duly  presented  for  pay- 
ment. Sixthly,  that  the  defendant  did  not  have  due  notice  of  the 
non-payment  of  the  said  inland  bill. 

Special  demurrer  to  the  first  and  second  pleas,  assigning  for 
causes,  that  the  defendant  is  estopped  by  his  indorsement  from 
simply  traversing  or  denying  the  making  or  drawing,  and  also  the 
indorsement  of  the  said  bill  by  A.  P.  Appert;  and  also  assigning 
the  same  causes  as  assigned  to  the  other  pleas. 

Special  demurrer  to  the  third,  fourth,  fifth  and  sixth  pleas, 
assigning  for  causes,  that  the  pleas  deny  the  indorsement,  present- 
ment, and  notice  of  dishonour  of  the  said  inland  bill,  whereas  the 
plaintiff  is  entitled  to  prove  the  indorsement  of  a  foreign  bill ;  that 
each  of  the  pleas  denies  a  fact  not  averred  in  the  counts ;  that  each 
of  the  pleas  is  double,  in  this,  that  it  denies  the  making  of  the  bill, 
and  also  that  the  bill  is  an  inland  bill ;  that  the  pleas  put  in  issue 
the  place  of  making  and  accepting  the  bill,  which  was  immaterial ; 
and  that  the  pleas  contain  a  negative  pregnant. 
Joinders  in  demurrer. 

DowdesweU  appeared  to  argue  in  support  of  the  demurrers 
[  ♦445  ]      *(Nov.  20),  but  was  in  the  first  instance  stopped  by  the  Court,  who 
called  upon 

Peacock  to  support  the  pleas  : 

The  declaration  in  this  case  contains  no  averment  that  the  bill 
of  exchange  was  drawn  in  parts  beyond  the  seas.  The  implication 
of  law,  therefore,  is.  that  it  is  an  inland  bill,  and,  consequently,  the 
defendant  has  a  right  so  to  treat  it  in  his  traverse.  "It  is  a  rule  of 
pleading,   that  whatever  is  necessarily  understood,  intended,  aii<i 
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implied,  is  traversable  as  much  as  if  it  were  expressly  alleged  '*  (i).       armam 

Therefore,  where,  in  replevin,  the  defendant  alleged  that  A.  was    castriqub. 

seised  in  fee  of  the  locus  in  quo,  and  that  he  took  the  cattle  d^image 

feasant  by  his  command ;   and  the  plaintiff  pleaded  that  he  was 

seised  in  fee  of  a  third  part  thereof,  and  traversed  that  A.  was  sole 

seised,  the  traverse  was  held  proper ;  because,  by  the  averment  that 

A.  was  seised  in  fee,  it  was  necessarily  to  be  understood  that  he 

was  sole  seised :  Oilbert  v.  Parker  (2).     So  here,  it  is  necessarily  to 

be  implied  from  the  declaration  thai  this  is  an  inland  bill,  and  if 

in  fact  it  be  a  foreign  bill,  the  declaration  would  be  bad.     Since  the 

new  rule  of  H.  T.,  4  Will.  IV.,  No.  8,  it  is  no  longer  necessary  to 

allege  place  to  every  material  allegation,  but  the  county  stated  in 

the  margin  of  a  declaration  is  to  be  taken  to  be  the  venue  intended 

by  the  plaintiff  (8).     The  statement,  therefore,  in  this  declaration, 

that  Appert  made  his  bill  of  exchange,  means  that  he  made  it 

at  the  place  mentioned  as  the  venue  in  the  margin,  namely,  at 

London.    In  an  action  against  the  drawer  of  a  foreign  bill,  a  protest 

for  non-acceptance  must  be  averred  and  proved  :  Gale  v.  Walsh  (4). 

Now,  this  declaration  contains  no  averment  of  protest,  and  as  it 

will  not  be  assumed  that  it  is  a  bad  declaration,  the  necessary 

implication  is  that  the  bill  is  an  inland  bill.     *    *    * 

(Parkb,  B.  :  Could  not  the  plaintiff  have  recovered  on  proving  a       [^'^^] 
foreign  bill,  and  proved  a  protest  under  the  issue  that  there  was  no 
due  notice  of  dishonour  ?) 

No,  because  all  the  allegations  of  this  declaration  import  an  inland 
bill :  it  is  a  material  allegation,  in  the  case  of  a  foreign  bill,  that  it 
was  made  in  parts  beyond  the  seas.  Where  a  party  sues  on  a  con- 
tract, which,  if  made  in  England,  requires  only  certain  formalities, 
but  if  made  ^abroad  requires  others,  and  in  his  declaration  he  [*447] 
alleges  the  former  things  only  to  have  been  done,  must  it  not  be 
taken  to  import  a  contract  made  in  England?  Otherwise  the 
defendant  is  turned  round  at  the  trial,  by  having  no  opportunity 
of  showing  what  were  the  requisites  of  the  foreign  law.  If  it  be 
a  foreign  contract,  a  special  plea  of  bankruptcy  or  insolvency 
would  be  no  discharge :  Phillips  v.  Allan  (5). 

(1)  2  Saund.  10,  n.  (14).  Diyision  the    place  of  trial  shall  be 

(2)  2  Salk.  629 ;  6  Mod.  158.  fixed  by  the  Court  or  a  Judge.— A.  C. 

(3)  Cf.  R.,S.  C,  1883,  Ord.  XXXVI.  (4)  2  R.  B.  680  (5  T.  R.  239). 

r.  1 :  this  rule  has  now  been  altered  by  (5)  32  B.  B.  450  (8  B.  &  0,  477 ;  2 

B.  S.    C,  July,    1902,   r.   11,  which      Man.  &  By.  575). 
provides  that  in  every  action  in  every 
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Armani  (Pollock,  C.  B.  :  I  cannot  assent  to  that.     A  foreign  certificate 

Castrique.  is  ^o  answer  to  a  demand  in  our  Courts ;  but  an  English  certificate 
is  surely  a  discharge  as  against  all  the  world  in  the  English  Goarte. 
The  goods  of  the  bankrupt  all  over  the  world  are  vested  in  the 
assignees;  and  it  would  be  a  manifest  injustice  to  take  the  property 
of  a  bankrupt  in  a  foreign  country,  and  then  to  allow  a  foreign 
creditor  to  come  and  sue  him  here  (i).) 

With  respect  to  the  other  ground  of  demurrer  to  the  first  and 
second  pleas,  there  is  no  authority  to  show  that,  on  such  a  declara- 
tion as  this,  an  indorser  is  estopped  from  denying  the  making  or 
indorsement  of  the  bill  by  the  drawer.  If  the  declaration  had 
described  it  as  a  bill  purporting  to  be  drawn  by  Appert,  it  might  be 
so;  but  when  the  declaration  alleges  that  he  drew  and  indorsed  it, 
how  can  the  defendant  be  estopped  from  denying  those  allegations? 
This  bill  is  alleged  to  be  payable  to  Appert's  order ;  but  if  he  never 
indorsed  it,  there  is  no  such  order,  and  the  defendant  has  a  right 
so  to  say  in  his  plea.  At  all  events,  the  estoppel  should  have  been 
replied  :  Sanderson  v.  CoUman  (2). 

Dowdeswell,  contra  : 
The  pleas  are  bad  on  the  first  ground.  An  action  on  a  contract 
being  transitory  in  its  nature,  the  allegation  of  a  place  at  which  it 
was  made  is  merely  for  conformity,  and  in  order  to  ascertain 
whence  the  jury  are  to  come  ;  and  a  plea  which  renders  that  alle- 
[  *448  I  gation  ^parcel  of  the  issue  is  bad  :  Bennet  v.  Holbech  (3).  These 
pleas,  therefore,  which  attempt  to  put  in  issue  a  mere  matter  of 
form, — ^not  that  the  party  made  or  indorsed  the  bill,  but  that  he 
made  or  indorsed  **  the  said  inland  bill," — that  is,  that  he  made  or 
indorsed  it  in  England,  are  bad,  as  tendering  an  immaterial  issue ; 
for  the  plaintiff  would  be  entitled  under  this  declaration  to  prove  a 
foreign  bill :  Houriet  v.  Morris  (4).  There  Lord  Ellekborouoh 
held,  that,  under  a  declaration  on  a  promissory  note  alleged  to 
have  been  made  in  London,  the  plaintiff  might  prove  a  note  made 
at  Paris. 

(Pabke,  B.  :  There  is  no  difference  in  the  character  of  a  pro- 
missory note,  whether  made  abroad  or  in  England  ;  the  doctrine  of 
protest  does  not  apply  to  notes.) 

(1)  This  passage  is  cited  in  the  judg-  (2)  4  Man.  &  Or.  209 ;  4  Soott,  N.  B. 

ment  of  the  Coubt  in  EUU  v.  M* Henry  638. 

(1871)  L.  E.  6  C.  P.  at  p.  236, 40  L.  J.  (3)  2  Saund.  317 ;  2  Lev.  11. 

a  P.  109.— A.  a  (4)  3  Ckmp.  161. 
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At  all  eventB,  the  defendant  has  no  right  to  make  this  parcel  of  the      Armani 

issue.    The  venue  stated  in  the  margin  of  the  declaration  is  mere   cabtrique. 

form — part  of  the  supposal  of  the  Court  to  give  itself  jurisdiction, 

and  cannot  be  traversed.    *    *   It  is  argued,  that  this  is  an  excepted 

case  out  of  the  rule  which  has  been  adverted  to,  that  the  venue 

cannot  be  traversed,  because  the  declaration  against  a  drawer  or 

indorser  would  be  bad  for  want  of  an  averment  of  protest,  if  it  were 

stated  to  be  a  foreign  bill.    But  that  omission  is,  at  the  most,  only 

ground  of  special  demurrer.    *    *    The  only  reason  for  holding       [  449  ] 

the  averment  of  protest  to  be  necessary  is,  that,  if  the  plaintiff 

states  his  case  with  greater  particularity  than  is  necessary,  and 

shows  it  to  be  a  particular  bill,  he  must  then  go  on  and  show  that 

he  has  followed  the  custom  applicable  to  that  particular  species  of 

bills  (1).    But  here  the  plaintiff  has  declared  on  a  bill  generally, 

and  may  prove  any  bill.    *    ♦    ♦ 

With  respect  to  the  question  of  estoppel,  Sanderson  v.  Collman 
and  Schvltz  v.  Aatley  (2)  are  authorities  to  show  that  a  person  who 
becomes  a  party  to  a  bill  of  exchange  cannot  deny  the  execution  of 
it  by  any  prior  party.  He  cannot  vitiate  his  own  act.  For  the 
purposes  of  these  pleas,  the  defendant  must  be  taken  to  have 
indorsed  the  bill  after  it  was  drawn  and  indorsed  by  Appert. 

(Pabkb,  B.  :  No  doubt  you  might  have  saved  the  necessity  of 
*  proving  all  the  prior  indorsements,  by  saying  that  the  defendant  [  *460  j 
indorsed  a  bill  purporting  to  be  drawn  by  A.  P.  Appert,  and 
indorsed  by  him  to  the  defendant ;  but  the  question  is,  whether 
you  have  not  made  it  material  to  show  that  this  identical  piece  of 
paper,  which  was  indorsed  by  the  defendant,  was  drawn  and 
indorsed  by  the  parties  named  in  the  declaration. 

Pollock,  C.  B.  :  Besides,  if  you  do  not  plead  it  as  an  estoppel, 
is  it  more  than  a  matter  of  evidence  ?) 

If  the  facts  creating  the  estoppel  appear  on  the  declaration,  it  is 
not  necessary  to  reply  it.  Thus,  if  to  a  declaration  on  a  demise  by 
deed  the  defendant  pleads  nil  habuit  in  tenementis,  the  plaintiff  may 
demur  at  once  :  Veale  v.  Warner  (3). 

Cur.  adv.  vult. 

(1)  Under  the  Bills  of    Exchange  it  to  be  such."— A.  C. 

Act,  1882  (45  &  46  Vict.  c.  61),  8. 51  (2),  (2)  42  R.  R.  651  (2  Bing.  N.  C.  544  ; 

protest  is  required  only  in  the  case  of  2  Scott,  815). 

a  foreign  bill  "  appearing  on  the  face  of  (3)  1  Saund.  325. 
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Armani  The  judgment  was  now  delivered  by 

r. 

CAfiTBIQUK. 

POLLOOK,  G.  B. : 

This  was  an  action  upon  a  bill  of  exchange,  the  declaration  not 
stating  whether  it  was  a  foreign  bill  or  an  inland  bill ;  to  which 
declaration  there  were  six  pleas,  all  of  which  treated  it  is  an  inland 
bill ;  the  first  two  being  a  denial  of  the  drawing  and  of  the  indorse- 
ment. The  plaintiff  demurred  to  all  the  pleas,  on  the  ground  that 
the  defendant  had  no  right  to  mix  up  a  sort  of  averment  that  it  w&s 
an  inland  bill,  with  the  rest  of  the  matters  put  in  issue ;  and  to 
the  first  two  pleas,  on  the  ground  that  the  defendant  had  no  right 
to  traverse  the  drawing  and  indorsement  of  a  bill  to  which  he  had 
put  his  name,  and  that  he  was  estopped  from  disputing  the  drawing 
and  the  previous  indorsement. 

We  are  clearly  of  opinion,  that,  in  an  action  against  the  drawer 
or  the  indorser  of  a  foreign  bill,  the  declaration  ought  to  state  that 
it  is  a  foreign  bill,  as  there  are  different  consequences  resulting 
from,  and  different  rules  of  law  applicable  to,  a  foreign  bill,  as 
[  *46i  ]  compared  with  an  inland  *bill.  All  the  authorities  that  bear  upon 
this  question  at  all  are  in  favour  of  that  view  ;  in  the  very  learned 
book  of  Mr.  Justice  Bayley  on  Bills  of  Exchange,  it  is  distinctly 
and  expressly  so  laid  down,  and  we  cannot  find  that  there  is  any 
contrary  decision  or  even  dictum.  And,  accordingly,  it  appears  to 
have  been  invariably  the  practice  and  understanding  of  the  pro- 
fession, that  the  declaration  on  a  foreign  bill,  as  against  the  drawer 
or  indorser,  should  state  it  to  be  a  foreign  bill  (i).  It  appears  to  us, 
therefore,  that  the  argument  for  the  defendant  is  right ;  that  if  a 
bill  be  declared  upon,  as  against  an  indorser,  as  an  inland  bill,  it 
must  be  considered  to  have  been  in  point  of  fact  an  inland  bill,  and 
he  has  a  right  so  to  treat  it,  and  to  exclude  any  ambiguity  by  so 
calling  it  in  his  pleading.  The  last  four  pleas,  therefore,  to  which 
this  objection  alone  applies,  are  good,  and  upon  the  demurrer  to 
them  the  defendant  will  be  entitled  to  judgment. 

With  respect  to  the  first  two  pleas,  we  wished  to  look  at  the 
authorities,  to  see  how  far  this  is  an  estoppel  between  the  parties. 
The  case  in  the  Common  Pleas,  of  Sandersoti  v.  CoUman,  does  not 
distinctly  decide  the  point.  All  that  was  decided  in  that  case  was, 
that,  as  against  the  acceptor  of  a  bill,  his  accepting  it  estops  him 
from  disputing  the  drawing,  when  replied :  at  the  same  time  it  may 
be  admitted,  and  there  can  be  no  doubt,  that  if  the  matter  of 
(1)  This  in  still  the  pnu3tioe ;  see  Bullen  &  Leake,  dth  ed.  p.  147. — ^A.  C. 
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estoppel  appears  upon  the  pleadings,  then  it  is  not  necessary  to      abmani 

reply  the  estoppel,  but  the  party  may  avail  himself  of  it  on    castrique. 

demurrer.     Those  pleas  really  raise  issues  upon  which — whether 

it  be  or  be  not  competent  in  law  for  the  defendant  to  raise  them,  he 

being  estopped  by  the  fact  of  indorsement — there  can  be  no  doubt 

that  the  indorsement  is  strong,  cogent,  and  almost  irresistible 

evidence.    Indeed,  one  can  hardly  conceive  any  state  of  facts  in 

which  a  jury  would  not  be  disposed,  nay,  in  which  they  would  not 

be  directed,  to  admit  the  conclusion,  that  the  evidence  arising  out 

of  the  fact  of  the  indorsement  by  the  defendant  is  ^conclusive  as  to       [  *452  ] 

the  drawing  and  the  prior  indorsement.     Probably,  this  being  the 

case,  the  plaintiff  would  wish  to  amend ;  if  so,  he  may  have  leave 

to  amend  the  declaration  on  the  usual  terms,  by  describing  the  bill 

as  a  foreign  bill. 

Leave  to  amend  accordingly. 


WALTON   V.   MASCALL(l).  i»4*- 

^    ^                                              iVbr.  22. 
(13  Meeeon  &  Welsby,  452—459;  S.  C.  14  L.  J.  Ex.  54;  2  Dowl.  ft  L.  410.)  

Where  a  party  guarantees  the  payment  of  a  promissory  note,  if  it  be  not         ^        ^ 
**  duly  honoured  and  paid  *'  by  the  maker  according  to  its  tenor  and  effect, 
he  is  liable  on  his  guarantee,  if  the  note  be  not  paid  by  the  maker  when 
due,  without  any  presentment  to  him  for  that  purpose. 

Therefore,  au  action  on  such  guarantee  need  not  aver  a  presentment  of 
the  note  by  the  maker  when  due,  or  a  request  to  him  to  pay  it ;  and  if  such 
request  be  averi-ed,  a  plea  which  traverses  the  request  is  bad  in  substance. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  promise  of  the  defendant  thereinafter  men- 
tioned, one  J.  Johnson  was  indebted  to  the  plaintiff  in  a  large  sum 
of  money,  to  wit,  17Z.  ll^.,  and  thereupon  theretofore,  to  wit,  on 
the  14th  day  of  August,  1848,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would,  for  and  on  account  of  the  said 
sum  of  17Z.  11^.,  so  due  and  owing  from  the  said  J.  Johnson  as  afore- 
said, accept  and  receive  of  and  from  the  said  J.  Johnson  and  one 
J.  G.  Elphick,  the  joint  and  separate  promissory  note  in  writing  of 
the  said  J.  Johnson  and  the  said  J.  G.  Elphick,  bearing  date  the 
day  and  year  aforesaid,  whereby  the  said  J.  Johnson  and  J.  G. 
Elphick  jointly  and  separately  promised  the  plaintiff,  six  months 
after  the  date  thereof,  to  pay  to  him  the  plaintiff,  or  his  order,  the 
sum  of  ni.  11«.  and  would  thereby  give  time  to  the  said  J. 
Johnson  for  the  payment  of  the  said  debt  of  172. 11^.  until  the  said 

(1)  See  this  case,  ante,  p.  016 ;  and  now  Bills  of  Exchange  Act,  1882,  s.  87  (1). 
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Walton      promissory  note  should  become  due  and  payable,  according  to  the 

Mascall.  tenor  and  effect  thereof ;  he  the  defendant  did  then  guarantee  and 
promise  the  plaintiff  to  pay  the  said  sum  of  172. 11^.  to  the  plaintiff, 
if  the  said  promissory  note  for  that  amount  was  not  duly  honoured 

[  *458  ]  and  paid  by  *the  said  J.  Johnson  and  J.  6.  Elphick,  or  either  of 
them,  when  the  same  should  become  due  and  payable  according  to 
the  tenor  and  effect  thereof.  The  declaration  then  averred,  that 
the  plaintiff,  confiding  in  the  said  promise  of  the  defendant,  did 
then  accept  and  receive  the  said  promissory  note  of  and  from  the 
said  J.  Johnson  and  J.  6.  Elphick,  for  and  on  account  of  the  said 
sum  of  ni.  lls.y  so  due  to  him  from  the  said  J.  Johnson  as  afore- 
said, and  did  give  time  to  the  said  J.  Johnson  for  payment  thereof, 
from  thence  until  hitherto ;  nevertheless,  although  the  said  pro- 
missory note  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  17th  day  of  February,  1844,  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  the  said  J.  Johnson 
and  J.  6.  Elphick  were  then,  to  wit,  on  the  day  and  year  last  afore- 
said, requested  by  the  plaintiff  so  to  do,  yet  the  said  J.  Johnson 
and  J.  G.  Elphick  have  not,  nor  has  either  of  them,  paid  the  said 
sum  of  ni.  Us.  in  the  said  note  specified,  or  any  part  thereof,  to 
the  plaintiff,  and  the  said  note  hath  been  from  thence  hitherto,  and 
still  is,  in  the  hands  of  the  plaintiff  over-due  and  unpaid ;  of  all 
which  premises  the  defendant  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice,  and  was  then  requested  by  the  plaintiff 
to  pay  him  the  said  sum  of  111.  lis.,  but  the  defendant  hath  not 
paid  the  same,  or  any  part  thereof. 

Flea,  that  the  plaintiff  did  not  request  the  said  J.  Johnson  and 
J.  G.  Elphick  modo  etforvid ;  concluding  to  the  country. 
General  demurrer,  and  joinder. 

The  plaintiff's  points  marked  for  argument  were,  that  the  plea  is 
no  answer  in  law,  for  that  it  was  not  necessary  in  law  to  make  any 
request  to  the  said  J.  Johnson  and  J.  G.  Elphick  for  the  payment 
of  the  amount  of  the  said  note ;  and  that,  as  makers  of  the  said 
note,  they  were  liable  and  bound  to  pay  the  same  without  any 
request ;  and  that  the  plea  tends  to  raise  an  immaterial  issue. 

[  i54  ]  The  defendant  gave  notice  of  the  following  objections  to  the 

declaration :  That  the  defendant  was  only  to  be  liable  if  the  note 
was  not  duly  honoured  and  paid,  an  expression  which  implies  that 
the  holder  was  to  present  the  note,  and  no  presentment  is  averred. 
That  the  request  ought  to  have  been  made  by  the  holder,  and  when 
the  note  was  due;  neither  of  which  facts  is  averred.     That  the 
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plaintiff  was  only  to  give  time  "  thereby,"  (i.e.  by  taking  the  note),      Walton 
until  the  note  became  due,  and  he  does  not  state  that  he  gave  time     mascall. 
by  taking  the  note,  and  he  does  by  the  word  '*  hitherto  "  aver  that 
he  gave  time  for  too  long  a  period. 

Knowles,  in  support  of  the  demurrer : 

The  decision  in  Hitchcock  v.  Humfrey  (l)  is  expressly  in  point  to 
show  that  this  plea  is  bad  in  substance.  There  the  defendant 
guaranteed  the  payment  of  goods  supplied  to  his  son,  in  considera* 
tion  of  the  plaintiff's  extending  the  credit  already  given  to  the  son, 
and  agreeing  to  draw  upon  him  at  three  months.  To  an  action  on 
this  guarantee,  for  the  amount  of  a  bill  of  exchange  dishonoured  by 
the  defendant's  son,  the  defendant  pleaded,  that  the  bill  was  not 
duly  presented  for  payment,  and  that  the  defendant  had  no  notice 
of  its  non-payment ;  and  the  Court  gave  judgment  for  the  plaintiff, 
notwithstanding  a  verdict  for  the  defendant  on  these  issues.  *  * 
He  was  then  stopped  by  the  Court,  who  called  upon  [  465  ] 

Martin  to  support  the  plea : 

First,  the  averment  of  request  is  a  material  and  traversable 
averment.  The  liability  of  a  guarantor  has  always  been  construed 
strictly.  Hitchcock  v.  Humfrey  is  not  an  authority  against  the 
defendant.  It  is  not  contended  that  a  guarantor  of  the  payment 
of  a  bill  of  exchange  or  promissory  note  is  in  the  same  position  as 
an  indorser,  whose  liability  is  governed  by  the  law-merchant,  and 
does  not  arise  until  after  due  presentment,  and  notice  of  dishonour. 
But  the  liability  of  the  guarantor  does  not  arise  until  there  has 
been  an  application  for  payment  of  the  bill  or  note:  the  very 
nature  of  the  instrument  requires  it,  and  such  is  the  universal 
practice.  This  note  is  payable  to  order,  and  there  is  no  allegation 
that  it  was  in  the  hands  of  the  plaintiff  when  it  became  due.  The 
contract  of  the  defendant  by  this  guarantee,  as  set  out,  is  that 
the  note  shall  be  presented  for  payment  in  the  ordinary  way. 
Supposing  the  note  to  have  been  indorsed  away  by  the  plaintiff, 
can  it  be  said  that  the  defendant  is  bound  to  search  out  the 
holder? 

(Pares,  6.:  Your  argument  is,  that  the  word  '^ honoured" 
implies  something  more  than  payment.) 

(1)  63  R.  R.  401  (5  Scott,  N.  R.  540;  5  Man.  &  G.  559). 
R.R. — VOL.  LXVII.  43 
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Waltok      Lewis  v.  Ootnpertz  (i)  shows  that  the  word  "  dishonoored "  has  a 
Maboalu     technical  meaning,  and  signifies  something  more  than  mere  non- 
payment— that  it  imports  also  a  due  presentment  for  payment. 

(Parke,  B.  :  Yes,  as  against  the  drawer  or  indorser  ;  there  is  no 
dishonour  as  against  him  till  the  bill  has  been  presented.) 

[  *^^^  ]  If  the  term  "  dishonour  *'  has  a  *  technical  meaning  as  against  a 
third  party  to  the  bill,  so  must  it  also  as  against  a  third  party 
collaterally  liable  as  a  guarantor  for  payment  of  the  bill.  The 
contracting  party  fixes  the  time  when,  and  the  consideration  on 
which,  he  is  to  become  responsible,  viz.,  if  the  note  be  not  duly 
honoured  and  paid  when  due. 

(Parke,  B.  :  "Duly  honoured"  means  no  more  than  duly  paid 
when  due.    "  Honouring  "  means  payment  at  maturity.) 

Secondly,  the  declaration  is  bad  for  want  of  an  averment  that  the 
note  was  presented  for  payment.  Until  then,  it  could  not  be  said 
to  have  been  dishonoured.  A  person  whose  debt  is  secured  by  a 
bill  or  note  stands  in  a  different  situation  from  creditors  holding 
other  securities:  Hansard  v.  Robinson {2).  If  the  bill  or  note  be 
lost,  the  party  cannot  recover ;  but  in  the  case  of  a  lost  I.  O.  U.  the 
case  is  otherwise.  Again,  on  payment,  the  bill  or  note  must  be 
delivered  up  to  the  party  paying.  But,  further,  the  consideration 
here  stated  is,  not  that  the  plaintiff  would  give  time,  but  that  he 
would  accept  a  promissory  note  for  the  debt,  and  thereby  give  time ; 
and  the  declaration  is  therefore  defective  for  not  averring  that  the 
plaintiff  gave  time  by  taking  the  note,  i.e.  until  the  note  became  due. 
The  allegation  is,  that  he  gave  time  "  from  thence  until  hitherto.'* 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.  With  respect  to  the  last  objection,  the  declaration  shows 
expressly,  not  only  that  the  plaintiff  did  give  time  by  receiving 
the  note,  but  that  he  took  it  under  circumstances  which  compelled 
him  to  give  time.  The  case  of  Kearslake  v.  Morgan  (3)  establishes, 
that  a  creditor  who  receives  a  negotiable  instrument  "  for  and  on 
account  of"  his  debt  is  taken  to  have  received  it  in  present  satis- 
faction,  and  the  receipt  of  it  operates  as  a  suspension  of  the  remedy 

(1)  6  M.   &  W.   399.      [This  case  c.  61),  s.  49  (5).— A.  C] 
turned  on  the  form  ol  the  notice  of         (2)  31  K.  B.  166  (7  B.  &  C.  90;  9 

dishonour,  as  to  which  see  now  Bills  of  Dowl.  &  By.  860). 
Jb^Lchouge  Act,  1882  {'id  &  46  Vict.  (3)  6  T.  B.  513. 
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upon  the  debt.  As  *to  the  other  question,  it  turns  a  good  deal  Walton 
upon  what  the  parties  are  to  be  taken  to  have  meant  by  the  words  mascall. 
"  duly  honoured  and  paid  ;  "  and  it  seems  to  me  that  those  words,  [  *4o7] 
if  they  be  anything  more  than  mere  tautology,  must  mean, 
honoured  by  being  paid  on  the  day  when  the  note  became  due,  or 
paid  at  any  time  afterwards.  I  cannot  help  thinking  that  the  word 
"  honoured  "  meant  that  the  note  should  be  presented  at  any  time, 
and,  if  paid  at  any  time,  then  the  defendant  should  be  discharged 
from  liability.  The  real  question  we  have  to  decide  is,  whether 
the  averment  of  a  request  to  pay  has  a  different  meaning  in  a 
declaration  against  the  maker  of  a  note,  and  in  a  declaration 
against  a  guarantor  for  the  maker.  It  seems  to  me  that  it 
means  the  same  thing  in  both  cases ;  it  would  lead  to  much  incon- 
venience to  hold  the  contrary.  Now,  against  the  maker  of  the 
note,  that  allegation  would  be  mere  form ;  it  must  be  sufficient  to 
say  that  he  had  not  paid  the  sum  of  money  in  the  note  specified 
according  to  the  tenor  and  effect  thereof.  And  if  that  would  be 
sufficient  as  against  him,  it  must  be  equally  so  against  the 
guarantor.  The  real  contract  is,  that  the  makers  of  the  note  shall 
pay  it  according  to  its  tenor  and  effect ;  and  it  is  clear  that  they 
are  bound  to  find  out  the  holder  and  pay  him  the  amount,  when 
the  note  becomes  due.  It  appears  to  me,  therefore,  that  a  present- 
ment and  request  are  immaterial ;  and  that  our  judgment  must  be 
for  the  plaintiff. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  first  question  which  arises  in 
this  case  is  as  to  the  validity  of  the  plea.  The  declaration  is  on  a 
guarantee,  which  states  that,  in  consideration  that  the  plaintiff 
would  receive  the  promissory  note  of  two  persons  therein  mentioned, 
and  thereby  give  time  for  the  payment  of  a  debt  due  from  one  of 
those  persons,  the  defendant  promised  to  pay  the  plaintiff  the 
amount  of  the  debt,  if  the  note  were  not  "  duly  honoured  *and  [  UoS  ] 
paid."  The  declaration  then  avers,  that,  before  the  commencement  of 
the  suit,  the  note  became  due  and  payable  according  to  its  tenor  and 
effect,  and  that  the  makers,  although  requested  so  to  do,  have  not 
paid  it,  of  which  the  defendant  had  notice.  The  plea  traverses  the 
allegation  of  the  request  to  pay ;  and  to  that  there  is  a  general 
demurrer.  Now,  it  is  clear  that  a  request  for  the  payment  of  a 
debt  is  quite  immaterial,  unless  the  parties  to  the  contract  have 
stipulated  that  it  shall  be  made :  if  they  have  not,  the  law  requires 

43—2 
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Walton  no  notice  or  request;  but  the  debtor  is  bound  to  find  out  the 
Masoall.  creditor  and  pay  him  the  debt  when  due.  It  is  clear,  therefore, 
that  the  defendant  was  bound  to  pay  the  amount  of  the  promissory 
note  when  it  had  become  due  and  was  dishonoured,  unless  there 
was  some  condition  precedent  to  be  performed  by  the  plaintiff, 
which  has  not  been  performed.  It  is  argued,  that  this  condition 
precedent  is  that  the  note  shall  be  presented  for  payment  when 
due.  But  it  seems  to  me  that  the  words  "duly  honoured  and 
paid  "  are  merely  tautologous,  and  mean  simply  that  the  note  shall 
be  paid  when  it  becomes  due.  What  I  am  reported  to  have  said  in 
the  case  of  Lewis  v.  Gompertz,  when  taken  in  connexion  with  the 
facts  of  that  case,  I  hold  to  be  perfectly  correct.  There  can  be  no 
doubt  that  a  mercantile  man,  reading  the  notice  of  dishonour 
which  was  given  in  that  case,  would  necessarily  infer  that  the  bill 
had  been  duly  presented  for  payment  when  it  became  due.  But 
no  request  or  presentment  is  necessary  to  charge  the  acceptor  of  a 
bill  or  the  maker  of  a  note ;  he  is  bound  to  pay  it  at  maturity,  and 
to  find  out  the  holder  for  that  purpose.  Upon  this  contract  of 
guarantee,  therefore,  it  seems  to  me  that  the  word  '^ honoured'' 
means  no  more  than  the  words  "  duly  paid,"  and  that,  inasmuch 
as  this  note  has  not  been  paid,  the  defendant  is  chargeable.  With 
respect  to  the  other  point,  the  giving  of  a  negotiable  security  for 
and  on  account  of  a  debt  operates  primd  facie  to  suspend  payment 

[  *459  ]  *of  the  debt  until  it  becomes  due.  I  think  the  declaration  is 
perfectly  sufficient,  and  that  the  plaintiff  is  entitled  to  judgment 

GuBNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff'. 


1844.  SMITH,  Clerk,   v.   PARKER. 

Xav^  (13  Meeson  &  Welaby,  459—463 ;  S.  C.  14  L.  J.  Ex.  62 ;  2  Dowl.  &  L.  394.) 

[  459  J  ^  ^^l  QQ  ^  schoolmaeter  stated  that  no  boys  had  received  mstmctioii 

in  his  school  for  the  last  seven  years,  and  that  the  decay  of  the  school 
seemed  mainly  attributable  to  the  violent  conduct  of  the  master :  Held,  on 
special  demurrer,  that  a  plea  of  justification  as  to  part  of  the  libel,  showing 
that  no  boys  had  in  fact  received  instruction  in  the  school  for  the  last 
seven  years,  and  that  the  plaintiff  had  been  guilty  of  violent  conduct 
towards  some  of  his  scholars,  but  without  showing  that  the  decay  of  the 
school  was  attributable  to  such  violent  conduct,  was  bad. 

Libel.  The  declaration  stated,  that  the  plaintiff,  for  thirty 
years  last  past,  bad  been  and  was  master  of  the  free  grammar 
school  at  Lichfield,  and  a     ergyman  of  the  Church  of  England; 
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and  that  the  defendant  published  of  him,  as  such  schoolmaster  and  Smith 
clergyman,  the  following  libel,  viz. :  "  Lichfield  Free  School.  In  parkeb. 
the  free  grammar  school  at  Lichfield,  the  master  of  which  (meaning 
the  plaintifiT)  is  unhappily  a  clergyman,  the  premises  being  valued 
at  50!.,  the  whole  value  of  the  situation  was  for  some  years 
129Z.  14a.  4^.  As  during  the  last  seven  years  no  boys  have  received 
instruction  at  the  school  (meaning  the  aforesaid  grammar  school), 
a  gratuity  of  S5L,  formerly  paid  by  the  feoffees  of  the  Conduit 
lands,  has  been  recently  withheld,  under  protest  from  the  master 
(meaning  the  plaintiff).  The  decay  of  this  school  seems  mainly 
attributable  to  the  violent  conduct  of  the  master  (meaning  the 
plaintiff).  His  treatment  of  two  boys  on  two  separate  occasions 
subjected  his  modes  of  punishment  to  investigation  before  the 
magistrates,  one  boy  having  been  subsequently  confined  to  his 
bed  under  surgical  advice  for  a  fortnight.*' 

The  defendant  pleaded,  secondly,  as  to  ''so  much  of  the  said 
supposed  libellous  matter  in  the  declaration  mentioned  as  imputes 
or  charges  to  or  against  the  plaintiff,  that  during  the  last  seven 
years  no  boys  have  received  instruction  at  *the  school  of  the  [  *460  ] 
plaintiff,  and  that,  before  the  time  when  &c.  in  the  declaration 
mentioned,  his,  to  wit,  the  plaintiff's  conduct,  as  master  of  the  said 
free  grammar  school  at  Lichfield,  had  been  violent,  and  that  his, 
to  wit,  the  plaintiff's  treatment  of  a  boy  had,  on  one  occasion, 
subjected  his,  to  wit,  the  plaintiff's,  mode  of  punishment  to 
investigation  before  the  magistrates ; "  a  justification  showing, 
that,  in  truth  and  in  fact,  for  the  last  seven  years  before  the  said 
time  when  &c.,  no  boys  had  received  instruction  at  the  said 
school ;  and  that  the  plaintiff,  on  divers  occasions,  did  violently, 
immoderately,  and  improperly  chastise,  beat,  bruise,  and  ill-treat 
divers  of  the  scholars  of  his  said  school  (mentioning  their  names), 
and  "  that  the  conduct  of  the  plaintiff,  as  master  of  the  said  school, 
was  upon  the  said  several  occasions  above-mentioned,  and  upon 
each  of  them,  violent ; "  and  that  the  mother  of  J.  F.,  one  of  such 
scholars,  complained  to  a  magistrate  of  the  ill-treatment  of  her  son ; 
that  the  plaintiff  personally  appeared  to  answer  the  said  complaint 
and  charge,  and  "that  the  treatment  of  the  said  J.  F.  by  the 
plaintiff,  and  the  mode  of  punishment  of  the  said  J.  F.  by  the 
plaintiff,  upon  the  occasion  last  above-mentioned,  as  such  master 
of  the  said  school,  was  then  subjected  to  investigation,  and  was 
then  investigated  in  due  form  of  law,"  by  and  before  the  said 
magistrate.    Whereupon  the  defendant  did  publish,  &c.  so  much 
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Smith        of  the  said  libellous  matter  as  is  in  the  introductory  part  of  the 
Pabkeb.      V^^^  mentioned. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  pleaded 
to  the  whole  action,  and  yet  attempts  to  justify  only  some  part  or 
parts  of  the  libel ;  that  the  plea,  if  only  pleaded  to  a  part  or  parts 
of  the  libel,  does  not  with  sufficient  certainty  specify  the  particular 
part  or  parts  which  it  professes  to  answer ;  that  the  part  or  parts 
of  the  libel  which  the  plea  attempts  to  justify  are  not  separable  or 
divisible  from  the  other  parts  of  the  libel,  and  are  immaterial  of 

[  ♦^ei  ]  themselves,  and  without  a  reference  to  the  residue  of  the  *libel ; 
that  the  plea  does  not  allege  or  show  any  decay  of  the  said  school,  or 
that  such  decay  is  or  seems  mainly,  or  to  any  extent,  attributable 
to  the  violent  conduct  of  the  plaintiff.    Joinder  in  demurrer. 

Martiriy  in  support  of  the  demurrer : 

The  plea  shows  no  sufficient  answer  as  to  any  part  of  the 
declaration.  The  substance  of  the  libel  is,  that  the  school  has 
fallen  into  decay,  owing  to  the  violent  conduct  of  the  plaintiff;  and 
it  proceeds  to  mention  repeated  acts  of  violence,  which  occasioned 
an  investigation  before  the  magistrates.  The  imputation  is,  not 
merely  that  the  school  has  fallen  into  decay,  nor  that  the  plaintiff 
whipped  his  boys  too  much ;  but  that  his  conduct  as  schoolmaster 
was  so  violent  as  to  occasion  the  decay  of  the  school.  The  plea 
merely  states  that  the  school  has  fallen  into  decay,  and  that  the 
plaintiff  was  guilty  of  some  violence ;  but  it  does  not  show  that  the 
decay  of  the  school  is  to  any  extent  attributable  to  such  alleged 
violence.  Again,  the  concluding  part  of  the  libel  imputes  a  repeti- 
tion of  violent  conduct,  which,  it  is  said,  occasioned  an  investigation 
before  the  magistrates ;  but  the  plea  shows  merely  that  the  plaintiff's 
treatment  of  a  boy  on  one  occasion  subjected  his  mode  of  punish- 
ment to  an  investigation  before  the  magistrates.  Part  of  a  libel 
cannot  be  justified,  unless  it  be  distinct  and  separable  from  the 
residue:  McGregor  v.  Gregory  {i),  Eaton  v.  Johns  {2),  Another 
point  is,  that  the  plea  merely  repeats  that  part  of  the  libel  which 
relates  to  the  investigation  before  the  magistrates.  It  should  have 
stated  fully  all  that  then  took  place,  and  particularly  the  result 
of  the  investigation :  Delegcd  v.  Highley  (s). 

(Pollock,  C.  £. :  There  is  no  innuendo  in  the  declaration  that 
[  *^C2  ]      the  libel  intended  to  insinuate  that  the  "^result  of  the  investigation 

(1)  63  B.  B.  699  (11  M.  &  W.  287).  (3)  43  B.  B.  877  (3  Bing.  N.  C.  950: 

(2)  1  Dowl,  N.  S.  602.  M  961 ;  5  Scott,  154). 
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was  unfavourable  to  the  plaintiff,  or  that  the  plaintiff  really  was       Smith 
guilty,  although  acquitted  of  the  charge.     In  the  absence  of  any      parkeb. 
such  innuendo,  it  seems  sufficient   to  show  that  the  plaintiff*s 
conduct  was  investigated  before  the  magistrates,  which  is  all  that 
this  part  of  the  libel  imputes  to  him.) 

It  is  submitted  that  no  innuendo  was  necessary,  or  could  be  made 
in  the  present  case.  The  libel  itself  tends  to  create  an  impression 
that  the  result  of  the  investigation  was  unfavourable  to  the 
plaintiff;  it  amounts  to  an  imputation  that  he  was  not  found 
free  from  blame. 

The  Court  called  on 

Waddington,  contra  : 

Each  part  of  this  libel  contains  a  distinct  imputation,  with 
reference  to  which  the  jury  might  be  called  upon  to  award 
damages.  First,  it  alleges  that  no  boys  have  received  instruction 
in  the  school  for  the  last  seven  years.  That,  of  itself,  if  false,  and 
published  maliciously  of  a  schoolmaster,  is  actionable.  Therefore, 
it  may  be  separated  from  the  residue  of  the  libel,  and  shown  to  be 
true.  The  second  imputation  is,  that  the  plaintiff  was  guilty  of 
violent  conduct. 

(Parke,  B.  :  Not  merely  of  violent  conduct,  but  of  violent  conduct 
to  such  an  extent  as  to  occasion  the  decay  of  the  school.) 

That  is  mere  aggravation ;  the  substance  of  the  charge  is,  that  the 
plaintiff,  as  schoolmaster,  acted  with  violence.  The  plea  shows 
that  to  be  true ;  details  are  given  to  a  sufficient  extent,  and  it 
would  be  for  the  jury  to  decide  upon  proof  of  all  the  circumstances. 
As  to  the  decay  of  the  school  being  attributable  to  the  violent  con- 
duct of  the  plaintiff,  that  is  the  mere  opinion  of  the  writer,  and 
could  not  be  separately  justified. 

(Pollock,  C.  B.  :  The  libel  says,  that  the  decay  of  the  school,  i.e. 
no  boys  having  attended  for  the  last  seven  years,  seems  mainly 
attributable  to  the  violent  conduct  of  the  master.  The  plea  wholly 
omits  to  connect  the  decay  of  the  school  with  the  alleged  violence.) 

The  *plea  shows  the  decay  of  the  school ;  it  also  shows  violent      [  •^cs  ] 
conduct;   the  connexion  in  the  libel  between  those  allegations  is 
mere  matter  of  opinion,  and  need  not  be  expressly  averred  in  the 
plea.    Each  imputation  is  distinct,  and  may  be  separately  justified. 
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Smith  (Pabbz,  B.  :  You  must  show  in  the  plea  that  the  decay  of  the 

Pabhb.  school  was  occasioned  by  the  violent  conduct  of  the  plaintiff,  for 
otherwise  the  commencement  of  the  libel  contains  no  impntation 
whatever  upon  him. 

Pollock,  C.  B.  :  The  mere  fact  that  no  boys  have  received 
instruction  in  the  school  for  seven  years  is  wholly  impertinent, 
unless  it  be  connected  with  some  misconduct  of  the  plaintiff.) 

Waddington  then  asked  leave  to  amend  the  plea,  by  justifying 
the  imputation  of  violence  only. 

Martin  objected,  that  such  an  amendment  would  render  it 
necessary  to  re-argue  the  demurrer. 

Pollock,  C.  B.  : 

If  the  defendant  amends,  he  must  show  that  the  decay  of  the 
school,  by  the  loss  of  the  scholars,  was  occasioned  by  the  violent 
conduct  of  the  plaintiff. 

Waddington  thereupon  declined  to  amend,  and  there  was 

Judgment  for  the  plaintiff. 


1844.  STALWOETH  v.  INNS(l). 

Nov.  23. 
(13  Meeson  &  Welsby,  466—470;  S.  C.  14  L.  J.  Ex.  81 ;  2  DowL  &  L.  428; 

[  466  ]  9  Jur.  285.) 

An  award  ought  to  be  signed  by  all  the  arbitrators  in  the  presence  of 
each  other. 

The  CoxJBT,  howcTer,  refiised  to  set  aside  an  award  on  motion,  because  it 
was  signed  by  the  several  arbitrators  at  different  times  and  places,  but 
intimated  that  they  should  not  enforce  it  by  attachment  or  rule. 

This  cause  and  all  matters  in  difference  between  the  parties  had 
been  referred  by  a  Judge^s  order  to  two  arbitrators,  John  Bromley 
and  John  Matthews,  and,  in  case  of  their  differing  in  opinion,  to 
some  third  person  to  be  named  by  them  :  the  costs  of  the  cause  to 
abide  the  event  of  the  award,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrators  or  umpire.  The 
award  was  signed  by  both  arbitrators,  and  directed  the  defendant 
[  *467  ]  to  pay  to  the  plaintiff  the  sum  of  11.  19«.  lid.,  and  the  plaintiff  *to 
pay  the  defendant's  costs  of  the  reference,  and  his  own  costs  of  the 
reference,  and  the  costs  of  the  award. 

(1)  See  Lord  v.  Lord  (1855)  5  EI.  &  Bl.  404,  406,  26  L.  J.  a  B.  34.— A.  C. 
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Whateley  had  obtained  a  rale,  calling  upon  the  defendant  to  Stalworth 
show  cause  why  the  award  should  not  be  set  aside;  the  main  j^^g^ 
ground  for  the  application  being,  that  the  award  had  not  been 
executed  by  the  two  arbitrators  in  the  presence  of  each  other.  An 
affidavit  made  by  the  arbitrator  Bromley  stated,  that,  after  the 
witnesses  had  been  examined  by  both  parties,  he  met  the  other 
arbitrator  on  the  subject  of  making  the  award,  when  it  was 
agreed  between  them  that  they  should  find  the  sum  of 
1^.  19«.  Ud.  to  be  due  to  the  plaintiff,  and  that  the  plaintiff 
should  bear  the  charges  for  the  attendance  of  the  referees,  the 
inn  bill,  and  the  charge  of  preparing  the  award,  amounting  to 
121.  ISs.  6(2.;  and  that  the  other  costs  should  be  borne  by  the 
defendant.  The  arbitrators  then  agreed  to  meet  at  Worcester,  on 
Monday,  the  20th  of  August  last,  to  sign  the  award ;  but  on  the 
Monday  before,  at  nine  o'clock  in  the  evening,  Matthews  sent  a 
messenger  with  the  award,  prepared  for  execution,  to  Bromley's 
house,  about  three  miles  from  Worcester,  requesting  him  to  sign  it ; 
and  Bromley,  believing  it  to  have  been  prepared  according  to  the 
terms  agreed  on  between  them,  signed  it  accordingly,  without  giving 
it  a  careful  perusal :  but  having  subsequently  discovered  that  it 
varied  from  the  terms  agreed  on,  he  met  Matthews  on  the  Thurs- 
day following,  and  insisted  on  the  terms  of  the  award  being  altered 
according  to  the  agreement,  but  received  for  answer  that  it  was 
then  too  late  to  correct  it.  The  award,  therefore,  remained 
unaltered. 

Alexander  now  showed  cause  against  the  rule  : 

It  is  no  sufficient  objection  to  the  validity  of  this  award,  that  the 
arbitrators  were  not  present  together  to  sign  it.  The  case  of  Little 
V.  Newton  (i)  is  no  doubt  relied  on  by  the  *other  side.  In  that  [  •468  ] 
case  the  reference  was  to  three  arbitrators,  a  barrister  and  two 
merchants,  or  any  two  of  them.  The  evidence  on  both  sides 
having  been  gone  into,  the  legal  arbitrator  and  one  of  the  merchants 
agreed  to  an  award  in  favour  of  the  plaintiffs  for  a  certain  sum,  the 
other  arbitrator  in  part  dissenting,  subject  to  the  decision  of  the 
legal  arbitrator  on  a  question  of  law ;  and  the  latter,  having  decided 
that  question  in  favour  of  the  plaintiffs,  without  any  filrther  com- 
munication with  either  of  the  other  arbitrators,  drew  up  the  award 
accordingly,  signed  it,  and  sent  it  to  them,  for  execution  by  which- 
soever of  them  might  agree  to  it.  It  was  accordingly  executed  by 
(1)  58  B.  B.  436  (2  Man.  &  Q.  351 ;  2  Scott,  N.  B.  159). 
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Stalwobth  one  of  the  lay  arbitrators  also,  but  not  by  the  other.  There  the 
Inks.  Court  set  aside  the  award ;  but  that  was  on  the  ground  that  the 
parties  had  a  right  to  the  joint  judgment  of  a  majority  at  least  of 
the  arbitrators,  and  that  two  of  them  could  not  delegate  to  the  third 
their  authority  to  decide  upon  any  of  the  questions  between  the 
parties.  The  determination  of  the  question  of  law  was  a  judicial 
act,  which  ought  to  have  been  performed  by  two  at  least  of  the 
arbitrators.  But  here,  after  the  arbitrators  had  agreed  to  the 
terms  of  their  award,  their  duties  were  merely  ministerial. 
Battye  v.  Gresley  (i)  is  in  point.  There  three  Commissioners  of 
Bankrupt  met,  and  directed  that  a  warrant  should  issue  for  the 
apprehension  of  the  plaintiff,  which  they  afterwards  signed 
separately ;  and  it  being  objected  that  the  granting  of  the 
warrant  was  a  judicial  act,  which  ought  to  have  been  done  bj 
them  together.  Lord  Ellbnborouoh,  Ch.  J.,  says :  ''  The  Commis- 
sioners, I  admit,  ought  to  hold  counsel  together,  and  agree  upon  the 
substance  of  the  warrant,  whether  or  not  it  shall  issue  for  the  arrest 
of  the  party  ;  but  here  I  consider  that  they  had  exercised  together 
every  material  act  of  judgment,  including  the  direction  of  the 
warrant." 

[  ♦469  3  (Parke,  B.  :  That  case  seems  *to  have  proceeded  upon  the  ground 

that  the  signing  of  the  warrant  was  not  itself  a  judicial  act,  but 
rather  in  the  nature  of  an  execution  of  a  judicial  act :  but  in  the 
case  of  an  award,  the  instrument  is  itself  the  judgment,  which  surely 
ought  to  be  completed  while  the  arbitrators  are  together.  Non  con- 
stat that  at  the  last  moment  one  of  them  may  not  use  arguments 
which  may  convince  the  others.) 

Rex  V.  Fairest  (2)  and  Rex  v.  Inhabitants  of  Great  Marlow  (3)  may 
be  referred  to  as  authorities  that  magistrates  must  be  together  when 
they  sign  an  appointment  of  overseers ;  but,  as  is  observed  in  the 
note  to  Battye  v.  Gresley  (4),  the  substantial  objection  in  those  cases 
was,  not  that  they  were  not  together  when  the  mere  act  of  signing 
was  done,  but  that  they  did  not  deliberate  and  concur  together  upon 
the  propriety  of  the  appointment. 

(Pollock,  C.  6. :  When  a  joint  judicial  act  is  to  be  done,  it  ought 
to  be  done  by  the  parties  jointly.  It  is  not  a  joint  act,  if  it  be  done 
by  one  of  them  at  one  place  and  by  the  other  at  another.     One  of 

(1)  S  East,  319,  (3)  6  R.  R.  420  (2  East,  244). 

(2)  1  R.  R.  628  (3  T.  R,  38).  (4)  8  East,  327, 
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the  arbitrators,  after  signing  the  award,  may  repent  of  his  act,  and   STiiLwoRTH 
vf'iBh  to  alter  the  award,  before  the  others  have  signed  it.  Inks. 

Parke,  B.  :  You  must  contend  that  the  first  arbitrator  is  functus 
officio  as  soon  as  he  has  affixed  his  signature.) 

Whateley  appeared  to  support  the  rule  ;  but 

Per  Curiam  : 

We  are  strongly  disposed  to  think  that  the  signing  of  an  award 

by  joint  arbitrators  ought,  like  all  other  judicial  acts,  to  take  place 

in  the  presence  of  each  other ;  but  we  give  no  final  opinion  on  the 

point.    At  the  same  time,  we  are  not  disposed  to  make  this  rule 

absolute  for  setting  aside  the  award :  on  the  other  hand,  we  shall 

not  grant  any  attachment,  or  rule  for  payment  of  money  under  the 

award.     If  an  action  be  brought,  the  *question  may  be  decided  on      [  '470  ] 

appeal  to  a  court  of  error.     Probably,  when  this  strong  intimation 

of  opinion  of  the  Court  is  made  known  to  joint  arbitrators,  they 

will  take  care  not  to  make  their  awards  except  in  the  presence  of 

each  other  (1). 

Rule  discharged^  without  costs. 


FRANKLIN  v.  NEATE.  i844. 

(13  Meeson  &  Welsby,  481—486;  S.  C.  14  L.  J.  Ex.  59.)  r~  -. 

The  pawnor  of  a  chattel  still  retains  his  property  in  it,  (though  qualified 
by  the  right  existing  in  the  pawnee),  which  he  has  a  right  to  sell,  and  by 
the  sale  to  transfer  that  property  to  the  buyer ;  and  if  the  pawnee,  on  the 
buyer's  tendering  him  the  amount  due,  refuses  to  deliver  it  up,  the  buyer 
may  maintain  trover  to  I'ecover  it. 

This  was  an  action  of  trover  for  a  chronometer;  to  which  the 
defendant  pleaded,  first,  Not  guilty;  secondly,  that  the  plaintiff 
was  not  possessed  of  the  chattel. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  last 

Trinity  Term,  it  appeared  that  the  chronometer  for  which   the 

action  was  brought  had  been  pledged,  by  a  person  named  Gilbert, 

to  the  defendant,  a  pawnbroker,  under  a  written  agreement  that  it  was 

deposited  as  a  collateral  security  for  the  sum  of  152.,  and  interest ; 

and  that,  in  case  Gilbert  should  not  redeem  it  before  twelve  months, 

the  defendant  should  be  authorized  to  sell  it,  and  repay  himself 

principal    and    interest.      The    plaintiff   afterwards    bought    the 

(1)  In  Anning  v.  Hartley  (1838)  27  award  to  the  arbitrators  for  re-execu- 
L.  J.  Ex.  145,  the  Court  remitted  the     tiou,— F.  P, 
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Fbanklik  chronometer  from  Gilbert;,  whilst  it  was  in  the  defendant's  hands, 
NbIte.  ^'^^  ^^^  expiration  of  the  year ;  he  then  tendered  to  the  defendant  the 
amount  due,  and  demanded  possession  of  it,  and  on  the  defendant's 
refusing  to  deliver  it,  brought  the  present  action.  It  was  contended 
for  the  defendant,  that  no  property  passed  to  the  plaintiff  by  the 
sale ;  that  it  was  merely  an  assignment  of  a  right  of  action,  with  an 
equity  of  redemption ;  and  the  learned  Judge,  being  of  that  opinion, 
directed  the  jury  to  find  their  verdict  in  favour  of  the  defendant; 
giving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for 
[  ♦482  ]  the  *sum  of  19Z.  10«.  Humfrey  having,  in  the  early  part  of  this 
Term,  obtained  a  rule  accordingly, 

Petersdorff  showed  cause  (Nov.  14) : 

The  question  here  is,  whether  the  assignee  of  the  right  of  a 
pawnor  to  redeem  an  article  pledged  can  maintain  an  action  of 
trover  against  the  party  with  whom  it  is  pledged,  he  having 
refused  to  deliver  it  up.  Now,  that  depends  upon  the  contract 
made  between  the  parties.  The  pawnee  agrees  to  deliver  the 
article  to  the  party  pledging  it,  but  he  does  not  undertake  to 
deliver  it  to  his  assignee.  The  only  right  that  the  pawnor  could 
give  to  the  buyer  was  a  right  to  claim  restitution  of  the  article 
pledged.  The  pawnor  retained  nothing  more  than  a  mere  right  of 
action.  Suppose  an  injury  had  happened  to  the  chronometer,  could 
the  assignee  have  sued  the  defendant  ?  Or  suppose  the  property 
pawned  consisted  of  twenty  different  articles,  could  the  pawnor,  by 
selling  them  separately  to  twenty  different  persons,  give  each  of 
them  a  right  of  action  against  the  defendant  ?  It  is  submitted  he 
clearly  could  not.  In  Story  on  Bailments,  p.  377,  pi.  850,  it  is 
said,  '^  Subject  to  the  rights  of  the  pledgee,  the  owner  has  a  right  to 
sell  or  assign  his  property  in  the  pawn ;  and  in  such  a  case  the  vendee 
will  be  substituted  for  the  pledger,  and  the  pledgee  will  be  bound  to 
redeem,  and  to  account  to  him  for  the  pledge  and  its  proceeds.  If 
he  refuses,  an  action  at  law  will  lie  for  damages,  as  well  as  a  bill  in 
equity  to  compel  a  redemption  and  account."  But  it  is  not  there 
said  that  an  action  of  trover  will  lie.  In  Rich  v.  Aldred  (i),  which 
was  an  action  of  detinue  for  Oliver  Cromwell's  picture,  it  was  ruled 
by  Lord  Holt,  Ch.  J.,  at  Nisi  Prius,  that  ^'  if  A.  bail  goods  to  C.  and 
after  give  his  whole  right  in  them  to  B.,  B.  cannot  maintain  detinue 
[  *483  ]  for  them  against  C,  because  the  special  property  *that  C.  acquires 
by  the  bailment  is  not  thereby  transferred  to  B."     He  also  referred 

(1)  G  Mod.  216. 


VOL.  Lxvn.]    1844.     EX.     18  MEE.  &  W.  488—484.  686 

to  RycUl  V.  RoUe{i),  Kemp  v.  We8tbrook(2),  Reeves  v.  Capper  (z)^     Fbanklih 
Legg   v.    Evans  (4),   Clarke  v.   Gilbert  (s),   and    Com.    Dig.,    tit.       neI'tb. 
"  Mortgage,"  B. 

Humfrey  {Crotich  with  him)  in  support  of  the  rale : 

The  pawnor  retained  a  special  property  in  the  thing  pawned, 
which  he  was  capable  of  transferring  to  the  plaintiff.  The  law  as 
to  pawns  is  derived  from  the  civil  law ;  and  in  Story  on  Bailments, 
pi.  307,  it  is  said,  '^  In  the  Soman  law  it  should  seem  that  the 
pledgee  has  not  any  property  in  the  thing,  but  he  has  a  mere  right 
of  detention  or  retainer.  Pignus,  manente  proprietate  debUoriSy 
solam  possessionem  transfert  ad  creditor  em;  or,  as  we  should  say, 
the  pawnee  has  a  mere  lien,  and  no  property."  In  Ryall  v.  RoUe^ 
Burnet,  J.,  says,  *'  The  distinction  between  mortgages  and  pawns 
is  laid  down  in  Noy,  187,  and  in  Gro.  Jac.  245.  There  is  a 
difference  between  mortgaging  of  lands  and  pledging  of  goods; 
for  the  mortgagee  has  an  absolute  interest  in  the  land,  whereas  the 
other  has  but  a  special  property  in  the  goods,  to  retain  them  for  his 
security."  The  passage  cited  on  the  other  side  from  Story  on 
Bailments,  pi.  850,  that  ''  subject  to  the  rights  of  the  pledgee,  the 
owner  has  a  right  to  sell  or  assign  his  property  in  the  pawn,"  is 
clearly  in  the  plaintiff's  favour;  for,  if  the  pawnor  may  sell  the 
property  pawned,  all  the  consequences  of  the  sale  attach  to  the 
purchaser,  and  he  may  bring  trover  for  a  conversion  of  the  chattel ; 
for,  by  the  sale  of  a  chattel,  the  interest  in  it  is  transferred  without 
delivery.  It  is  a  perfect  fallacy  to  say  that  this  was  a  mere 
assignment  of  a  chose  in  action. 

CiLV.  adv.  vtdt. 

The    judgment  of   the  Court  was  delivered  on  the  10th  of       [  4S4  ] 
December  by 

RoLFB,  B. : 

This  was  an  action  of  trover  for  a  chronometer.  It  appeared  on 
the  trial  that  the  chronometer  in  question  had  been  pawned  by  the 
owner  with  the  defendant,  and  at  the  time  of  the  pawn,  the  owner 
delivered  to  the  defendant  a  written  paper,  authorizing  him  to  sell 
if  the  chronometer  was  not  redeemed  within  a  year.     The  owner 

1)  1  Atk.  167.  6  Scott,  877). 

(2)  1  Ves.  Sen.  278.  (4)  55  E.  E.  490  (6  M.  &  W.  36). 

(3)  50  E.  E.  634  (5  Bing.  N.  C.  136;  (5)  2  Bing.  N.  C.  343;  2  Scott,  520. 
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Fbakklin  afterwards  sold  it  to  the  plaintiff,  subject  to  the  defendant's  right 
IDEATE.  AS  pawnee.  The  plaintiff,  then,  after  the  year  had  expired,  tendered 
to  the  defendant  the  amount  due  on  the  pawn,  but  the  defendant 
denied  the  plaintiff's  right  to  redeem,  and  refused  to  deliver  up  the 
chronometer,  and,  therefore,  the  plaintiff  brought  this  action.  On 
this  state  of  facts,  the  verdict  on  the  issue  on  the  plea  denying  the 
plaintiff's  possession  was,  by  the  direction  of  my  brother  Pabee, 
who  tried  the  cause,  taken  for  the  defendant,  with  liberty,  never- 
theless, for  the  plaintiff  to  move  to  enter  a  verdict  for  him,  with 
191.  10«.  damages,  in  case  the  Court  should  be  of  opinion  that  he 
had  proved  the  issue.  The  learned  Judge  was  inclined  to  think 
that  this  was  not  the  case  of  a  simple  pawn,  but  that  the  terms  on 
which  the  chronometer  was  pledged  were  such  as  to  give  the 
defendant  something  more  than  the  right  of  a  pawnee,  and  operated 
as  a  mortgage.  If  he  was  a  mortgagee,  and  the  absolute  property 
was  transferred  to  him,  defeasible  upon  repayment  of  the  money 
advanced,  the  assignee  of  the  right  of  redemption,  which  only 
remained  in  the  original  owner,  could  have  maintained  an  action 
of  trover  after  tendering  the  money ;  but,  considering  the  terms  of 
the  instrument  which  accompanied  the  deposit,  we  all  agree  in 
thinking,  that,  though  they  gave  more  than  the  ordinary  right  of  a 
pawnee,  viz.  the  right  to  sell,  which,  being  part  of  the  security  for 
the  advance,  was  irrevocable  by  the  pledger  or  his  assignee,  they 
[  *485  ]  did  not  constitute  a  mortgage  *or  transfer  of  the  entire  legal 
property  in  the  chattel  itself.  The  case,  therefore,  stands  on  the 
same  footing,  as  far  as  relates  to  the  right  of  the  pawnor,  with  an 
ordinary  pledge. 

A  rule  nisi  having  been  granted,  pursuant  to  the  leave  reserved, 
Mr.  Petersdorff,  for  the  defendant,  showed  cause,  and  contended 
that  the  verdict  was  right,  on  the  ground  that  a  pawnor  cannot 
transfer  to  another  such  a  right  of  possession  as  enables  him  to 
bring  an  action  of  trover.  There  is  very  little  to  be  found  in  the 
books  on  the  subject  of  the  right  of  a  pawnor  over  the  chattel 
pawned ;  but  this  is  very  clear,  that,  notwithstanding  the  pawn, 
the  pawnor  still  retains  a  qualified  property ;  and,  in  the  absence  of 
direct  authority  on  the  point,  this  seems  to  us  decisive  in  favour 
of  his  right  to  sell,  and  by  the  sale  to  transfer  to  the  purchaser  his 
qualified  property  in  the  goods  pawned,  together  with  all  the  rights 
incident  thereto.  The  case  was  argued  for  the  defendant,  as  if 
what  this  pawnor  transferred,  or  sought  to  transfer,  was  a  mere 
right  of  action.    But  this  is  not  so ;  he  transfers  the  property  in 
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the  chattel,  qualified,  indeed,  by  the  right  existing  in  the  pawnee,     Franklin 
but  still  a  right  of  property,  and  the  right  of  action  afterwards      nbI'te. 
exists  in  the  purchaser,  not  in   consequence  of  its  having  been 
transferred  to  him  by  the  original  pawnor,  but  by  reason  of  the 
pawnee  having  wrongfully  converted  to  his  own  use  that  which  by 
the  sale  became  the  property  of  the  purchaser. 

We  do  not  feel  at  all  pressed  by  the  argument  ab  inconvenienti, 
urged  by  Mr,  Petersdorff.  "If  several  chattels,"  he  asked,  "  should 
be  pawned  for  one  sum,  could  separate  sales  be  made  of  each 
to  different  purchasers?"  We  answer,  undoubtedly  they  may; 
the  pawnee  will,  of  course,  not  be  bound  to  part  with  any  of  the 
chattels  until  his  whole  debt  is  paid ;  but,  subject  to  the  claim  of 
the  pawnee,  the  pawnor  has  the  same  right  over  each  chattel 
separately  which  he  had  before  the  pawn  was  made.  Again,  it 
is  said,  suppose  the  chattel  is  injured  by  default  of  the  pawnee, 
♦while  in  his  custody,  who  is  to  sue  the  pawnee,  the  original  [  •486  ] 
pawnor  or  the  purchaser?  The  answer  is  obvious.  The  person 
with  whom  the  contract  is  made,  that  is,  the  original  depositor, 
is  the  proper  plaintiff,  if  the  action  be  for  a  breach  of  contract 
express  or  implied,  unless  a  new  one  be  made  with  the  pur- 
chaser :  the  owner  for  the  time  being  is  the  proper  plaintiff,  if  the 
injury  be  by  the  destruction  or  conversion  of  the  chattel :  just 
as,  in  the  case  of  a  carrier,  the  original  employer  is  the  person 
to  sue  for  the  loss  for  negligent  carriage,  or  other  breach  of 
contract — the  other  subsequent  purchaser  for  the  conversion  after 
the  purchase. 

That  in  ordinary  cases  of  bailment,  not  by  way  of  pawn,  the 
bailor  may  sell,  is  a  proposition  admitting  of  no  doubt ;  indeed,  it 
is  assumed  to  be  law  by  Lord  Holt,  in  one  of  the  cases  relied  on 
by  Mr.  Petersdorff^  Rich  v.  Aldred  (i),  where  he  says — "  If  A.  bail 
goods  to  C,  and  after  gives  his  whole  right  in  them  to  B.,  B. 
cannot  maintain  detinue  for  them  against  C,  because  the  special 
property  that  C.  acquires  by  the  bailment  was  not  thereby  trans- 
ferred to  B. ; "  and  there  does  not  seem  to  be  any  solid  ground  of 
distinction,  in  this  respect,  between  a  bailment  by  way  of  pawn  and 
any  other  bailment. 

With  so  little,  then,  of  direct  authority,  we  must  act  on  the 
general  principle,  that  a  pawnor,  like  every  other  bailor,  retains 
his  property  in  the  goods  pawned,  subject  only  to  the  qualified 
property  transferred  to  the  pawnee ;  that  as  an  incident  to  such 

(1)  6  Mod.  21G. 
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Frakkmn    property,  he  has  the  right  of  sale,  and  that  after  the  sale  the 
Neate.      purchaser  has  the  same  interest  in  the  chattel  which  the  pa^vnor 
had.    The  rale  must,  therefore,  be  made  absolute. 

Ride  absolute. 


1844.       The  MABQTIIS  of  BUTE  v.  THOMPSON  and  Another  (1). 

Aov,  25. 
(13  Jfeeson  &  Welsby,  487—494 ;  S.  C.  14  L.  J.  Ex.  95.) 

'■        •'  A.,  by  deed,  demised  to  B„  for  fifty  years,  all  his  right  and  interest  in 

the  coal8  and  other  minerals  in  a  certain  estate,  in  as  ample  a  manner  aa 
the  same  were  demised  to  him.  A.,  by  D. :  pelding  and  paying  yearly,  for 
every  ton  of  coal  that  should  be  worked,  raised,  or  got  by  B.,  in  each  year, 
not  exceeding  13,000  tons  in  any  year,  Sd.  per  ton,  or  yielding  and  paying 
that  amount  of  money,  viz.  433/.  68,  8 J.  each  year,  as  fixed  rent,  whether 
the  coal  should  be  worked  or  not ;  and  for  every  ton  of  coals  that  should  he 
worked,  raised,  or  got  in  each  year,  above  13,000  tons,  9d,  per  ton :  and  E 
covenanted,  that  he  would  raise  and  work  13,000  tons  of  coal  in  each  year, 
and  pay  8d,  per  ton  royalty  for  the  same,  or  would  pay  that  amount  of 
money,  viz.  433/.  6«.  Sd,,  each  year,  as  a  fixed  rent,  whether  the  coals  were 
worked  or  not.  There  was  a  distinct  reddendum,  and  covenant  for  pay- 
ment of  rent,  in  respect  of  other  minerals.  In  coveoant  on  this  indenture, 
the  breach  assigned  was,  that  B.  did  not  raise  or  work  13,000  tons  of  coal 
in  each  year,  and  pay  at  the  rate  of  Sd,  per  ton  for  the  same,  or  pay  that 
amount  of  money,  viz.  433/.  Sa.  Sd,,  each  year,  as  fixed  rent,  whether  the 
coals  were  worked  or  not,  but  on  the  contrary  thereof,  to  wit,  on  &c., 
216/.  13«.  4d,  of  the  said  rent,  for  half  a  year,  became  due  and  was  unpaid: 
Held,  first,  that  the  whole  rent  claimed  was  payable,  although  the  mine 
was  so  exhausted  that  the  lessee  could  not  raise  13,000  tons  of  coal  in 
a  year. 
Secondly,  that  the  breach  was  well  assigned. 

Covenant.  The  declaration  stated,  that  by  an  indenture  dated 
the  24th  of  March,  1842,  made  between  the  plaintiff,  of  the  one 
part,  and  the  defendants,  of  the  other  part,  reciting  that,  by  an 
agreement  of  the  28rd  of  April,  1824,  one  Edward  Davis  agreed 
to  let  to  the  plaintiff  all  his  right  and  interest  in  the  coals  and 
other  minerals,  (ironstone  excepted),  in  the  PwUywheale  estate,  in 
the  parish  of  Merthyr,  in  the  county  of  Glamorgan,  in  as  ample  a 
manner  as  the  same  were  demised  to  Davis ;  it  was  witnessed,  that 
the  plaintiff  thereby  demised  and  let  to  the  defendants  all  his  right 
and  interest  in  the  coals  and  other  minerals  in,  upon,  and  under 
the  said  estate,  in  as  ample  a  manner  as  the  same  were  demised 
to  him,  the  plaintiff,  by  Davis,  from  the  25th  day  of  March,  1827, 
for  the  term  of  fifty  years  wanting  ten  days,  yielding  and  paying 
yearly,  for  every  ton  of  coal  that  should  be  work^,  raised,  or  got 

(1)  Explained,  Clifford  v.  Watts  (1870)  L.  E.  5  C.  P.  577,  587,  40  L.  J.  C.  P. 
36,  22  L.  T.  717.— A.  C. 
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by  the  defendants  in  each  year,  not  exceeding  in  the  whole  18,000   Mabquis  of 
tons  in  any  one  year,  the  sum  of  8d.  per  ton,  or  yielding  or  paying  ^.^" 

that  amount  of  money,  namely,  the  sum  of  438Z.  i)8.  8d.,  each  year,  Thompson. 
as  fixed  rent,  whether  the  coal  should  be  worked  or  not ;  such 
royalty  or  rent  to  be  paid  and  payable  by  four  equal  quarterly 
payments,  that  is  to  say,  upon  &c. ;  that  the  defendants  covenanted 
that  they  would  raise  and  work  18,000  tons  of  coals  in  each  year 
during  the  said  term,  and  pay  at  the  rate  of  8d.  per  ton  royalty 
for  the  same,  or  pay  that  amount  *of  money,  namely,  488Z.  6«.  8d!.,  [  '^ss  ] 
each  year,  as  fixed  rent,  whether  the  coal  should  be  wrought  or  not, 
and  also  9d.  for  each  ton  over  and  above  that  quantity,  to  whatso- 
ever extent  the  same  might  be  wrought.  Breach,  that  the  defendants 
bad  not  raised  or  worked  18,000  tons  of  coal  in  each  year  during 
the  said  term,  and  paid  at  the  rate  of  8^.  per  ton  for  the  same,  or 
paid  that  amount  of  money,  namely,  488Z.  6«.  6d.,  each  year,  as 
fixed  rent,  whether  the  coals  were  wrought  or  not,  but  on  the 
contrary  thereof,  to  wit,  on  &c.,  a  large  sum  of  money,  to  wit, 
2162.  188.  4d.  of  the  said  rent,  for  one  half  year  of  the  said  term, 
became,  and  was,  and  still  is  in  arrear  and  unpaid  to  the  plaintiff. 

The  defendants,  in  their  plea,  craved  oyer  of  the  indenture  of 
lease,  and  set  it  out  in  full.  The  reddendum  was  as  follows: 
"  Yielding  and  paying  yearly  and  every  year  during  the  said  term, 
unto  the  said  Marquis  of  Bute,  his  executors,  &c.,  for  every  ton 
of  coal  that  shall  be  worked,  raised,  or  got  by  the  said  W.  Thompson 
and  T.  S.  Forman,  their  executors,  &c.,  in  each  and  every  year, 
not  exceeding  in  the  whole  18,000  tons  in  any  one  year,  the  sum 
of  8d.  per  ton  ;  or  yielding  and  paying  that  amount  of  money, 
namely,  the  sum  of  4882. 6^.  8d.,  in  each  year,  as  fixed  rent,  whether 
the  coals  shall  be  worked  or  not,  such  royalty  or  rent  to  be  paid 
and  payable  by  four  equal  quarterly  payments,  &c. ;  and  further, 
yielding  and  paying  yearly  and  every  year  during  the  said  term 
hereby  granted,  unto  the  said  Marquis  of  Bute,  &c.,  for  every  ton 
of  coals  that  shall  be  worked,  raised,  or  got  by  the  said  W.  Thompson 
and  T.  S.  Forman,  in  each  and  every  year,  over  and  above  the 
quantity  of  18,000  tons,  the  sum  of  9d.  per  ton ;  and  also  yielding 
and  paying  yearly  unto  the  said  Marquis  of  Bute,  for  every  ton  of 
stones,  sand,  and  fire-clay  hereby  demised,  which  shall  be  worked, 
raised,  and  actually  used,  and  not  otherwise,  from  or  under  the 
said  farm  and  lands,  such  price  as  the  said  Marquis  shall  for  the 
time  being  charge  and  receive  for  every  ton  of  stones,  sand,  or  fire- 
clay ^belonging  to  him  the  said  Marquis,  and  let  by  him,  or      f  *^^^  1 
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Mabquis  or   permitted  to  be  got  out  of  any  of  his  land  within  the  parish  of 

9.  Merthyr  aforesaid,  or  the  neighbourhood." 

Thompson  Then  followed  a  covenant  by  the  defendants,  that  they  would 
raise  and  work  18,000  tons  of  coals  in  each  year,  and  pay  at  the 
rate  of  &d.  per  ton  royalty  for  the  same,  or  pay  that  amount  of 
money,  namely,  4S8Z.  6«.  8d.,  each  year,  as  fixed  rent,  whether  the 
coal  should  be  wrought  or  not,  and  also  9d.  for  each  ton  over  and 
above  that  quantity,  to  whatever  extent  the  same  might  be  wrought ; 
and  also  pay  to  the  said  Marquis,  his  executors,  &c.,  for  every  ton 
of  stones,  sand,  and  fire-clay  which  should,  by  virtue  of  tho» 
presents,  be  raised,  worked,  and  used  by  the  said  defendants,  &c. 
The  defendants  then  pleaded,  as  to  the  alleged  breach  of  covenant 
in  the  declaration  relating  to  the  non-payment  of  half  a  year's 
rent,  that  in  and  by  the  fair  and  proper  working,  <bc.  of  the  said 
coal,  the  same  became  and  was,  before  and  at  the  commencement 
of  the  said  half  year,  greatly  exhausted,  and  that  before  and  at 
the  commencement  of  the  said  half  year,  a  small  and  incon- 
siderable portion  thereof  only,  the  same  being  less  than  one-fourth 
part  of  such  ]  8,000  tons,  and  no  more,  was  left  and  remained  to 
be  worked,  &c.,  under  and  by  virtue  of  the  said  indenture ;  and 
that  the  defendants  have  always  worked,  raised,  and  got  the  said 
coal  with  due  care,  diligence,  and  despatch,  and  still  continue  to  do 
so  with  all  possible  and  practicable  care  and  despatch.    Verification. 

Demurrer,  and  joinder.  The  point  marked  for  argument  on 
the  part  of  the  plaintiff  was,  that  the  covenant  was  an  absolute 
covenant  to  pay  the  money  rent,  and  not  a  conditional  covenant. 

The  case  was  argued  in  last  Trinity  Term  (May  29),  by 

Erie,  for  the  plaintiff: 

The  main  question  in  this  case  is,  whether  the  covenant  for 
payment  of  the  fixed  rent  was  conditional  on  the  fact  of  coals 
[  *490  ]  being  raised  sufficient  to  *pay  the  sum  of  488Z.  6«.  8(2.,  after  the 
rate  of  8d.  per  ton.  The  defendants  contend,  that,  if  the  colliery 
be  exhausted,  so  that  coals  sufficient  to  make  up  that  amount 
cannot  be  raised,  they  are  discharged  from  the  payment  of  the 
fixed  rent.  If  that  view  of  the  case  be  correct,  the  declaration 
would,  perhaps,  be  bad,  for  not  averring  that  such  an  amount  of 
coals  was  raised.  But  such  is  not  the  true  construction  of  the 
lease.  Even  if  it  were  a  demise  of  the  coals  only,  with  these 
covenants,  and  the  coal  failed  altogether,  the  rent  would  neverthe- 
less remain  due  ;  but  at  all  events,  that  is  clearly  so  here,  where 
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it  is  a  demise  of  other  minerals  also,  which  are  part  of  the  con- 
sideration for  the  entire  rent.  The  terms  of  the  covenant  are 
express,  to  pay  438Z.  Qs.  8d.  for  each  year  ''  as  fixed  rent,  whether 
the  coals  shall  be  worked  or  not."  [He  cited  Rex  v.  Parrottii)^ 
and  Rex  v.  Bedwarth  (2).]  This  is  in  the  nature  of  a  sale  and 
purchase  of  the  whole  interest  in  the  mines,  the  purchase-money 
being  paid  by  an  annuity  for  a  term  of  fifty  years,  and  that  whether 
the  coals  be  worked  or  not.  The  thing  demised  has  passed  to  the 
lessee,  and  therefore  the  rent  must  be  paid,  although  the  value  of 
it  be  gone.  But,  secondly,  ^this  is  a  demise  also  of  all  other 
minerals  upon  the  estate,  except  ironstone ;  that  interest  is  in  the 
defendants,  and  non  comtat,  upon  this  record,  that  they  are  not 
working  under  the  demise  other  mines,  and  raising  from  them 
minerals  more  than  sufficient  to  satisfy  this  rent. 

Kelly,  for  the  defendants : 

The  words  of  the  reddendum  in  Rex  v.  Bedworth  were  stronger 
than  here.  There  the  lessee  was  to  pay  during  the  term  ''the 
clear  yearly  rent  of  200Z.  at  the  least,  and  in  all  events,  whatsoever 
the  state  of  the  mines  might  at  any  time  be,  and  whether  any  of 
the  coal  &c.  should  be  gotten  or  not."  Here  the  terms  are — 
"  yielding  and  paying  yearly  and  every  year,  for  every  ton  of  coal 
that  shall  be  worked,  raised,  or  got  in  each  and  every  year,  not 
exceeding  in  the  whole  18,000  tons  in  any  one  year,  the  sum  of  8d. 
per  ton,  or  yielding  and  paying  that  amount  of  money,  namely,  the 
sum  of  4882.  6«.  Set.,  each  year,  as  fixed  rent,  whether  the  coals 
shall  be  worked  or  not."  It  is  a  reddendum  in  respect  only  of  the 
coal  worked,  raised,  or  got  What  is  meant  is,  that  the  lessees 
shall  during  the  term  work  and  raise  18,000  tons  of  coal  at  least 
per  annum,  for  which  they  shall  pay  a  royalty  at  the  rate  of  8d.  per 
ton,  and  the  object  is  to  compel  them  to  work  to  that  extent,  for 
which  purpose  they  are  alternatively  bound  to  pay  the  same  sum  as 
fixed  rent,  whether  they  work  or  not.  It  is  no  more  than  a  covenant 
that  they  shall  work  to  the  extent  of  13,000  tons  yearly,  and  that, 
whether  they  do  so  or  not,  they  shall  pay  rent  on  that  amount : 
but  the  existence  of  coals,  to  be  worked  and  paid  for,  is  a  condition 
precedent  to  the  attaching  of  the  rent.  If  the  intention  of  the 
parties  had  been  as  is  contended  for  on  the  other  side,  why  did 
they  not  employ  the  same  words  as  in  Rex  v.  Bedworth,  **  whatever 
the  state  of  the  mines  may  be?"  The  words  *'  whether  the  coals 
(1)  2  E.  B.  672  (5  T.  B.  593).  (2)  9  B.  B.  476  (8  East,  387). 
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MABQDI8  OF  shall  be  worked  or  not "  are  capable  of  a  reasonable  interpretation, 
r,  as  laying  the  lessees  ander  an  ^obligation  not  to  neglect  the  working 

Thompson,  ^j  ^^xq  mines.  They  are  words  of  qualification,  not  words  binding 
the  lessees  to  an  absolute  payment  of  the  rent  in  all  events,  and  are 
introduced  merely  as  a  means  of  giving  effect  to  the  former  covenant, 
that  they  will  raise  and  work  13,000  tons  a  year.  That  covenant 
imports  that  there  shall  be  coals  to  be  worked  and  raised ;  and  so 
also  the  reddendum  is,  not  for  the  enjoyment  of  the  land,  or  the 
right  to  dig  and  take  the  profits  of  the  mine,  but  a  reservation  in 
respect  of  the  coals  worked  and  raised ;  and  if  there  be  no  coals  to 
work  or  raise,  there  is  no  liability  to  the  rent  reserved.  With 
respect  to  the  argument  that  this  is  a  demise  also  of  other  minerals, 
the  answer  is,  that  throughout  the  lease  all  the  payments  are 
reserved  separately  in  respect  of  the  coals  and  of  the  other  minerals. 
As  far  as  this  question  is  concerned,  it  is  a  lease  of  the  coals  only. 
Secondly,  the  breach  is  insufficient.  The  general  allegation, 
''  that  the  defendants  have  not  worked  or  raised  13,000  tons  of 
coal  in  each  year  during  the  term,  and  paid  at  the  rate  of  8d. 
per  ton  for  the  same,  or  ]&aid  that  amount  of  money,  namely, 
433Z.  68. 8d.,  each  year,  as  fixed  rent,"  is  controlled  by  the  following 
words,  '*  but  on  the  contrary  thereof,"  and  limited  thereby  to  that 
which  follows,  and  which  alone  constitutes  the  breach,  viz.,  that 
216/.  13«.  4d.  "  of  the  said  rent "  is  in  arrear  :  Harris  v.  Mantle  (i). 
There  is  no  breach,  therefore,  as  to  the  royalty ;  and  consequently, 
unless  in  all  events  a  money  rent  were  payable,  there  is  no  sufficient 
breach.  It  is  like  the  reservation  in  old  leases,  of  a  hawk  or  capon, 
and  a  breach  that  a  capon  was  not  rendered.  It  is  not  sufficiently 
stated,  being  in  the  alternative. 

(Pollock,  C.  B.  :  The  case  of  Hanis  v.  Mantle  does  not  bear  you 
out.  There  the  breach  assigned  was,  that  the  defendant  had  not 
used  the  farm  in  an  husbandlike  manner,  but,  on  the  contrary,  had 
[  •493  ]  committed  waste.  *Here  it  is  expressly  stated  that  the  defendants 
have  not  done  either  the  one  thing  or  the  other,— either  worked  the 
13,000  tons,  or  paid  the  royalty,  or  paid  the  rent.) 

Erie,  in  reply : 
The  meaning  of  the  parties  was  clearly  this :  up  to  13,000  tons 
the  payment  shall  be  8rf.  per  ton ;  for  all  above  that  amount  9iL : 
13,000  is  the  probable  average ;  if  it  falls  below  that  amount,  the 

(1)  3  T.  E.  307. 
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lessees  may  pay  a  money  rent ;  but  at  all  events  they  shall  pay, 
for  the  subject-matter  of  demise,  not  less  than  433Z.  6^.  8d.  It  is 
altogether  different  from  a  demise  of  the  surface  ;  because  here  the 
subject-matter  of  the  demise  is  destroyed  in  the  course  of  working, 
and  it  must  have  been  so  contemplated  by  the  parties.  It  is, 
therefore,  in  the  nature  of  a  sale  and  purchase  of  the  subject-matter 
of  the  demise  for  the  rent. 

Cur.  adv.  viUt. 

On  the  6th  of  July  last,  the  Court  intimated  that  their  judgment 
was  in  favour  of  the  plaintiff;  and  now 

Pollock,  C.  B.,  said  : 

This  case  was  decided  some  time  ago.  We  have  been  asked  for 
the  reasons  of  our  judgment,  which  was  that  the  plaintiff  was 
entitled  to  recover.  The  foundation  of  the  opinion  of  the  Court  is 
extremely  short.  This  is  an  action  of  covenant:  the  defendants 
have  expressly  covenanted  that  they,  their  executors,  administrators, 
and  assigns,  or  some  or  one  of  them,  should  and  would  raise  and 
work  13,000  tons  of  coal  in  each  and  every  year  during  the  term, 
and  pay  at  the  rate  of  8d.  per  ton  royalty  for  the  same,  or  pay  in 
money  annually,  433Z.  6^.  6d.  each  year,  as  fixed  rent,  whether 
coals  should  be  wrought  or  not,  and  also  9d.  upon  each  ton  over 
and  above  that  quantity,  to  whatever  extent  the  same  might  be 
wrought.  We  are  of  opinion  that  this  stipulation  for  a  fixed  rent, 
coupled  with  a  covenant  that  coal  ^should  be  wrought  to  that 
extent,  and  if  above  it,  that  there  should  be  a  payment  of  9d.  for 
each  ton  over  and  above,  does  not  carry  with  it,  by  any  implication, 
a  condition  that  there  shall  be  coals  to  that  amount  capable  of 
being  wrought.  It  appears  to  us  to  be  a  stipulation  on  the  part  of 
the  defendants  that  they  would  work  and  get  that  quantity,  and 
that  if  they  did  not  get  it,  they  would  pay  a  fixed  rent  to  the  land- 
lord ;  and  we  cannot  import  into  that  covenant  a  condition  that 
there  should  be  coals  to  that  extent.  If  that  was  the  intention  of 
the  parties,  they  should  so  have  expressed  it.  This  is  the  short 
ground  on  which  we  are  of  opinion  that  the  plaintiff,  the  Marquis 
of  Bute,  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintif. 


Mabquis  of 

BUTB 
V, 

Thompson. 


[  '494  ] 
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iw*-  KING  AND  Another  v.  HOARE(l). 

(13  Meeson  &  Welsby,  494—507  ;  S.  C.  14  L.  J.  Ex.  29 ;  8  Jur.  1127  ;  2  Dowl. 

[  494  ]  &  L.  382.) 

A  judgment  (without  satisfaction)  recovered  against  one  of  two  joint 
debtors  is  a  Lar  to  an  action  against  the  other :  SecuSy  where  the  debt  is 
joint  and  several. 

And  it  is  pleadable  in  bar,  and  not  in  abatement. 

Such  a  plea  need  not  contain  a  verification  by  the  record,  or  praver  of 
judgment. 

Debt  for  goods  sold  and  delivered.  Plea,  that  the  said  goods 
were  sold  and  delivered  by  the  plaintiffs  to  the  defendant  jointly 
with  one  N.  T.  Smith,  and  not  to  the  defendant  alone,  and  were  to 
be  paid  for  to  the  plaintiffs  by  the  defendant  jointly  with  the  said 
N.  T.  Smith,  and  not  by  the  defendant  alone,  and  that  the  said 
monies  in  the  declaration  mentioned  were,  at  the  time  of  the 
accruing  thereof,  to  wit,  &c.,  due  from  the  defendant  and  the  said 
N.  T.  Smith  jointly,  and  not  from  the  defendant  alone ;  that,  the 
said  monies  continuing  and  being  due  and  payable  by  the  defendant 
jointly  with  the  said  N.  T.  Smith,  the  plaintiffs  heretofore,  to  wit, 
&c.,  in  the  Court  of  our  lady  the  Queen  at  Westminster,  impleaded 
the  said  N.  T.  Smith  in  an  action  of  debt,  for  the  detaining  and  not 
paying  of  the  said  monies  and  debt,  and  for  and  in  respect  of  the 
L  *^^^  1  same  identical  causes  of  action  in  the  declaration  mentioned  ;  ^and 
such  proceedings  were  thereupon  had  in  the  said  action,  that  after- 
wards, to  wit,  on  &c.,  the  plaintiffs,  by  the  consideration  and 
judgment  of  the  said  Court,  recovered  in  the  said  action  against 
the  said  N.  T.  Smith  the  said  several  monies  and  sum  of  16,0(X)I. 
above  demanded,  as  also  901.  Gs.  as  damages  and  costs,  whereof 
the  said  N.  T.  Smith  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof,  still  remaining  in  the  said  Court  of  our  lady  the 
Queen  at  Westminster,  more  fully  and  at  large  appears;  which 
said  judgment  still  remains  in  full  force  and  effect,  and  not  the 
least  reversed  or  made  void.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  has 

(1)    Followed     or      appi;pved     in  v.  Rohinami  (1887)  20  Q.  B.  D.  lob, 

numerous  cases,  of  which  the  most  lo8,  57  L.  J.  Q.  B.  54;  and  applied 

important  are  Brinsmead  v.  ffarrison  by  Btrne,  J.,  in  MeLeod  v.  Fower 

(1872)  L.   E.    7   C.  P.   547,   553,   41  [1898]  2  Ch.  295,  67  L.  J.  Ch.  551. 

L.  J.  C.  P.  190 ;  Kendall  v.  HamilUm  to  the  case  where  judgment  has  bees 

(1879)  4  App.  Ca.  504,  48  L.  J.  C.  P.  signed  by  consent  against  one  of  two 

705 ;  Be  Hodgawt,  Beckett  v.  Bamsdale  joint  contractors  sued  jointly  in  the 

(1885)  31  Ch.  D.  177, 184,  55  L.  J.  Ch.  same  action ;    see  also  Hammoml  v. 

241 ;  Mumter  v.  Cox  (1885)  10  App.  Ca.  ScJiofield  [1891]  1  Q.  B.  453,  60  L.  J. 

680,  688,  55  L.  J.  a  B.  108;  IHUey  a  B.  539.— A.  C. 
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pleaded  in  bar  of  the  action  matter  which  ought  to  have  been  Kino 
pleaded,  if  at  all,  in  abatement ;  that  the  plea  amounts  to  a  plea  hoarb. 
of  never  indebted ;  that  the  plea  does  not  aver  that  the  monies  were 
not  due  from  the  defendant  and  N.  T.  Smith  severally  and  jointly ; 
that  the  recovery  of  a  judgment  against  one  of  two  debtors  in  a  sum 
certain  does  not  of  itself,  or  without  satisfaction,  operate  in  law  to 
bar  the  action  of  the  creditor  against  the  other  debtor  ;  and  that  the 
plea  ought  to  have  concluded  with  a  statement  that  the  defendant 
was  ready  to  verify  it  by  the  record. 

Joinder  in  demurrer. 

The  case  was  argued  on  the  21st  of  November,  by 

J.  Henderson,  in  support  of  the  demurrer  : 

The  position  which  is  to  be  maintained  on  the  part  of  the  defen- 
dant is,  that  a  judgment  recovered  against  one  of  several  joint 
debtors,  per  se,  without ^satisf action,  may  be  pleaded  in  bar  to  an 
action  against  another  of  the  joint  debtors.  There  is  no  authority 
for  such  a  position,  nor  is  it  consistent  either  with  natural  justice 
or  with  the  policy  of  the  law.  The  case  of  a  verdict  and  judgment 
against  one  of  several  tort  feasors  is  altogether  distinguishable.  The 
distinction  between  that  case  and  the  case  of  a  joint  debt  is  laid 
down  in  *Brown  v.  Wootton  (i),  where  Popham,  Ch.  J.,  says,  "  The  [  '^^^  ] 
difference  between  this  case  and  the  case  of  debt  upon  an  obligation 
against  two  is,  because  there  every  of  them  is  chargeable,  and  liable 
to  the  entire  debt ;  and  therefore  recovery  against  the  one  is  no  bar 
against  the  other  until  satisfaction." 

(Pabee,  B.  :  If  you  look  at  the  same  case  as  reported  in 
Yelverton,  67,  it  seems  to  refer  to  the  case  of  a  joint  and  several 
obligation  against  two :  "  as  where  two  are  bound  to  J.  S.  jointly 
and  severally,  the  recovery  and  execution  against  one  is  no  bar 
against  the  other;  for  execution  is  no  satisfaction  of  the  1002. 
demanded.") 

In  the  modern  cases  there  are  dicta  on  this  subject,  some  one  way, 
some  the  other,  some  doubtful.  In  Bell  v.  Bankes  (2),  Maulb,  J., 
says,  ''  It  may  be  that  taking  security  of  a  higher  value  from  one  of 
two  joint  debtors  would  cause  a  merger." 

(Parke,  B.  :  That  observation  is  applied  to  the  case  of  a  bond 
given  by  one  of  two  joint  debtors  to  a  creditor  by  simple  contract.) 

(1)  Cro.  Jac.  73.  (2)  60  E.  E.  509  (3  Man.  &  G.  258 ; 

3  Scott»  N.  E.  497}. 
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Kino        In  Walters  v.  Smith  (i),  Lord  Tbntbrdbn  throws  out  an  intimation 
HoABB.      that  the  mere  recovery  against  one  of  two  joint  debtors  will  not 
exempt  the  other  from  liability. 

(Fabke,  B.  :  There  the  sum  paid  by  one  of  the  joint  debtors  was 
not  meant  to  be  in  discharge  of  the  plaintiff's  rights  against  all 
other  parties.) 

Taunton,  J.,  says,  in  the  same  case,  "A  release  given  to  one  of  two 
joint  contractors  enures  to  the  benefit  of  both.  So,  a  judgment  and 
satisfaction  as  to  the  one  is  a  stay  of  proceedings  against  the  other." 
In  Lechmere  v.  Fletcher  (2),  on  the  other  hand,  Bayley,  B.,  adverting 
to  the  language  of  Popham,  Ch.  J.,  in  Brown  v.  Wootton,  says,  "  If, 
indeed,  that  were  the  case  of  a  joint  bond,  and  not  a  joint  and 
several  bond,  we  have  been  referred  to  no  authority  which  goes 
[  '497  ]  that  length  ;  it  may  be,  that  where  you  sue  and  recover  *a  judg- 
ment against  one  debtor  only,  on  a  contraft  which  is  joint  and  not 
several,  your  right  to  sue  on  the  joint  contract  is  destroyed."  That 
is,  however,  a  mere  obiter  dictum, 

(Parke,  B.  :  It  is  thus  far  an  authority,  that,  if  the  Court  had 
thought  the  judgment  was  no  bar,  they  need  not  have  gone  into  the 
case.) 

The  action  in  that  case  was  founded  upon  the  new  promise  made  by 
the  defendant  to  pay  his  proportion  of  the  debt,  and  the  question 
to  be  decided  was  irrespective  of  the  validity  of  the  original  con- 
tract. At  all  events,  its  authority  depends  upon  the  correctness  of 
the  construction  put  upon  the  sixth  resolution  in  Higgens's  case  (3)  : 
''And  as  to  the  case  which  has  been  objected,  that  where  two  are 
bound  jointly  and  severally,  and  the  obligee  has  judgment  against 
one  of  them,  yet  that  he  may  sue  the  other,  it  was  well  agreed.*' 
The  reason  of  the  rule  applies  as  strongly  to  a  joint  as  to  a  joint 
and  several  obligation,  and  it  is  laid  down  accordingly  without 
qualification  in  Brown  v.  Wootton,  as  reported  in  Cro.  Jac. ;  and 
also  in  Com.  Dig.,  "Action,"  (K.  4).  So,  under  the  same  title, 
(L.  4),  pi.  2,  it  is  said,  "As  if  two  be  bound  in  a  bond,  a  recovery 
and  execution  against  one  is  no  bar  in  an  action  upon  the  same  bond 
against  the  other  obligor." 

(Parke,  B.  :  That  is  merely  a  repetition  of  the  old  cases  relating 
to  joint  and  several  bonds.) 

(1)  36  B.  B.  785  (2  B.  &  Ad.  892).  (3)  6  Co.  Bep.  44  b. 

(2;  38  B.  B.  688  (1  Car.  &  M.  634). 
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The  debt  is  due  equally  from  each  of  the  joint  debtors,  and  capable  Eikg 
of  recovery  from  each,  unless  he  resort  to  the  rule  of  law  as  to  the  hoabb. 
joinder  of  his  co-contractors,  by  a  plea  in  abatement :  Whelpdale's 
case  (i),  Rice  v.  Shute  (2).  For  some  purposes,  even  as  against  the 
party  to  the  judgment,  the  debt  is  still  due ;  not,  indeed,  for  the 
purpose  of  suit,  but  as  to  the  regulation  of  debtor  and  creditor :  Ex 
parte  Bi-yant  (3),  Bryant  v.  Withers  (4). 

(Parke,  B.  :  Your  argument  goes  the  length  of  saying,  that,  on 
every  joint  debt,  it  is  joint  and  several,  *just  the  same  as  if  the       [  •498  ] 
debtors  had  jointly  and  severally  promised  to  pay.) 

It  is  several  except  for  the  purpose  of  the  joinder  of  parties  in  the 
action ;  and  that  is  a  matter  which  has  always  been  viewed  with 
disfavour  by  the  Legislature  and  the  Courts,  who  have  afforded  all 
facilities  to  the  suing  of  one  of  the  debtors  only.  Both  owe  the 
debt ;  one  of  them,  if  sued  alone,  may  insist,  by  a  particular  pro- 
ceeding, on  the  other  being  joined  in  the  action  ;  but  if  he  do  not, 
all  the  remedy  is  several. 

(Alderson,  B.  :  Here  the  plaintiff,  by  bringing  the  action  against 
the  other  debtor,  has  prevented  the  defendant  from  pleading  the 
non-joinder  in  abatement.) 

The  judgment  against  the  other  debtor,  for  all  purposes  except  as 
between  the  plaintiff  and  that  debtor,  leaves  the  nature  of  the  debt 
and  the  relation  of  the  parties  as  it  was  before.  As  to  him  it  is 
made  a  several  debt ;  but  for  all  other  purposes  it  remains  a  joint 
debt,  without  any  change  of  the  rights  or  remedies  incident  to  it. 
To  what  class  of  discharge  is  this  to  be  attributed  ?  There  is  no 
estoppel,  no  satisfaction,  no  discharge,  as  to  the  present  defendant, 
by  merger  in  a  higher  security.  By  a  proper  plea  in  abatement,  the 
defendant  would  have  barred  this  action ;  but  by  this  mode  of 
pleading  he  evades  all  the  safeguards  which  the  law  has  applied  to 
the  plea  in  abatement.  The  case  of  the  defendant  depends  upon 
this,  that  by  the  former  judgment  all  the  liability  of  the  then  defen- 
dant, as  a  contracting  party,  is  gone  :  if  so,  by  proceeding  under  the 
8  &  4  Will.  IV.  c.  42,  s.  10,  there  would  be  a  complete  remedy  against 
the  present  defendant  for  all  the  costs. 

(Alderson,  B.  :  If  parties  make  a  joint  obligation,  does  it  not 

(1)  0  Co.  Bep.  119  a.  (3)  2  Bose,  B.  C.  1. 

(2)  5  Burr.  2611.  (4)  2  M.  &  S.  123, 
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Kivo  mean  that  they  agree  to  be  liable  to  be  jointly  sned  ?  if  a  joint  and 
HoABB.  several  one,  that  the  creditor  may  sue  them  jointly  and  severally, 
to  \?hich  the  law  superadds  this,  that  he  may  sue  one  of  them, 
unless  he  raises  the  defence  of  the  non-joinder  by  plea  in  abate- 
ment? Bat  what  principle  can  give  the  creditor,  in  the  case  of  a 
joint  obligation,  several  suits  ?    That  is  contrary  to  the  bargain.) 

[  499  ]  The  law  says  that  a  joint  debt  is  a  joint  and  several  debt  for  all 
purposes,  except  that  of  form  in  respect  to  the  plea  in  abatement 
Suppose  one  of  the  joint  debtors  is  abroad,  is  the  creditor  to  wait 
until  he  return,  at  the  risk  of  losing  his  debt  altogether  ?  Although 
this  question  has  never  been  directly  decided  in  the  Courts  of  this 
country,  there  has  been  an  express  decision  on  the  point  in  the 
Supreme  Court  of  the  United  States,  according  to  which  this  plea 
is  bad  :  Sheehy  v.  MandeviUe  (i). 

There  are  also  other  formal  objections  to  the  plea.  First,  the 
declaration  alleges  a  debt  due  from  the  defendant  alone ;  the  plea 
alleges  a  joint  debt  from  him  and  Smith,  and  that  is  admitted  by 
the  demurrer ;  but  the  plea  does  not  show  expressly,  that  the  debt 
was  not  several  as  well  as  joint. 

(Parke,  B.  :  You  ought  to  have  replied  that ;  it  must  be  taken  to 
be  joint  until  you  show  it  to  be  several  also. 

EoLFE,  B. :  If  it  were  joint  and  several,  it  would  not  be  true 
that  Smith  was  sued  for  ''  the  same  identical  causes  of  action  in 
the  declaration  mentioned.") 

Secondly,  it  ought  to  have  been  a  plea  in  abatement.  It  will  be 
said,  on  the  authority  of  Mainwaring  v.  Netvman  (2),  and  other 
cases,  that  where  it  will  not  give  a  better  writ,  the  plea  may 
be  in  bar. 

(Parke,  B.  :  Here  it  cannot  give  a  better  writ,  because,  as  to  the 
other  co-contractor,  the  debt  is  merged  in  the  judgment. 

Alderson,  B.  :  There  must  be  some  other  action  which  it  is 
feasible  to  bring,  after  the  plea  in  abatement  is  disposed  of.) 

Thirdly,  the  plea  ought  to  have  concluded  with  a  verification  by 
the  record.  It  is  no  excuse  that  there  is  also  matter  in  the  plea 
that  might  be  tried  in  pais,  the  foundation  of  the  plea  being  a 

(1)  6  Ci-anch's  Beporta,  253.  (2)  o  R.  B.  534  (2  Bos.  &  P.  120). 
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judgment.    Lastly,  the  want  of  a  prayer  of  jadgment,  which  the        Eiko 
New  Bales  specially  preserve  in  cases  of  estoppel,  is  another  formal      hoI're. 
objection. 

Bramwell,  contra : 

This  plea  is  good  in  substance  and  *in  form.  With  respect  to  [  *o^  ] 
the  first  and  main  ground  of  objection,  two  admissions  have  been 
made  in  the  argument  on  the  other  side,  which  are  fatal  to  the 
plaintiff's  case :  first,  that  there  could  be  no  good  answer  to  a  plea 
in  abatement  in  this  case ;  at  one  time,  therefore,  according  to  the 
plaintiff's  admission,  the  action  was  not  maintainable  against  the 
defendant,  if  he  availed  himself  of  a  plea  in  abatement:  and, 
secondly,  that  it  cannot  be  denied  that  that  which  is  an  answer 
as  to  one  of  the  joint  debtors,  is  so  as  to  the  other  also  ;  if  that  be 
so,  it  inevitably  follows  that  the  defendant  has  the  same  answer 
now,  in  the  manner  in  which  he  has  pleaded  it.  Suppose  Smith, 
the  co-contractor  with  the  defendant,  had  died  or  gone  abroad  since 
the  judgment  was  recovered  against  him,  in  that  case  the  defendant 
could  not  plead  the  non-joinder  in  abatement ;  so  that  it  must  be 
argued,  that  the  plaintiff,  merely  by  Smith's  death  or  leaving  the 
country,  might  acquire  a  right  to  maintain  the  present  action.  The 
plaintiff  is  driven  to  rely  on  the  8  &  4  Will.  IV.  c.  42,  s.  10  (i);  but 
the  words  of  that  section,  "  not  liable  as  a  contracting  party  or 
parties,"  apply  only  to  persons  who  were  not  parties  to  the  original 
contract,  and  therefore  never  could  have  been  sued  as  contracting 
parties ;  not  to  persons  who  were  originally  liable,  but  have  been 
subsequently  discharged.  The  remedy  given  by  that  statute, 
therefore,  could  not  avail  the  plaintiff  in  this  case.  With  respect 
to  the  case  of  Waiters  v.  Smith,  it  is  clear  that  the  defendant  who 
was  sued  in  that  case  could  not,  on  a  plea  in  bar,  rely  on  matter 
which  could  only  have  been  the  subject  of  a  plea  in  abatement ; 
viz.  either  the  non-joinder  of  Hunter,  or  the  pendency  of  the  action 
against  him.  In  the  case  in  the  American  Courts,  perhaps  Jameson, 
the  person  mentioned  in  the  plea,  would  have  been  estopped  by  his 
promise  to  say  that  he  was  not  severally  liable. 

(Parse,  B.  :  The  judgment  does  not  proceed  on  that.) 

In  Bell  V.  Bankes,  the  whole  case  proceeded  on  the  ground  of  its 

being  assumed  that  a  recovery  ^against  one  joint  debtor  bars  the      [  *50i  ] 

(1)  Eepealed  by  &  L.  E.  Act,  1874. 
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KiNQ  action  against  the  other ;  otherwise  it  would  have  been  unnecessary 
HoABE.  to  go  into  the  other  facts  of  the  case.  The  question  there  was, 
whether  a  judgment  in  favour  of  trustees  created  a  merger  of  a 
right  of  acting  in  favour  of  a  cestui  que  trust.  The  like  observation 
applies  to  Drake  v.  Mitchell  (i),  and  also  to  Lechmere  v.  Metcher ; 
and  there  can  be  no  doubt,  from  the  latter  case,  what  was  the 
opinion  of  Bayley,  B.,  on  that  subject.  He  says,  ''If,  on  a  joint 
contract,  you  have  sued  one,  and  entered  judgment  against  him, 
there  might  be  an  invincible  obstacle,  because,  upon  a  new  action 
against  another  of  the  parties  to  the  contract,  the  defendant  would 
have  a  right  to  plead  that  he  made  no  promise  except  with  the 
other  defendant,  against  whom  the  judgment  was  entered,  and  he 
could  not  be  joined."  It  is  undoubtedly  stated  in  Com.  Dig.,  in  the 
place  already  cited,  that  recovery  and  execution  against  one  joint 
obligor  is  no  bar  in  an  action  against  the  other ;  but  the  direct 
contrary  is  laid  down  immediately  before,  (K.  4)  :  "A  recovery 
against  one  obligor,  and  execution,  will  be  a  bar  in  debt  against 
the  other."  The  difference  is  explicable  by  reference  to  the 
authorities  relating  respectively  to  joint  and  to  joint  and  several 
obligations.  The  distinction  is  pointed  out  in  Dennis  v.  Payn  (2). 
The  principle  is,  that  a  person  who  enters  into  a  joint  contract  has 
a  right  to  say  he  will  not  be  sued  but  with  his  co-contractor,  and 
the  plaintiff  by  his  act  cannot  deprive  him  of  that  right.  If  the 
action  be  brought  against  the  two,  and  it  be  discharged  as  against 
one,  it  is  discharged  also  as  against  both.  That  proposition  is 
unqualified,  except  as  to  personal  discharges  by  statute :  Seaton  v. 
Hen8on{s),  Nedham's  case  (4).  How,  then,  can  the  plaintiff  be 
in  a  better  situation  by  suing  one  of  them  only  in  the  first 
instance  ? 
[  602  ]  With  respect  to  the  necessity  of  a  plea  in  abatement,  it  is  strange 

to  say  that  a  defendant,  who  is  bound  to  give  a  better  writ,  must 
state  in  his  plea  that  which  shows  that  no  writ  lies.  Besides,  non 
constat  that  the  defendant  could  plead  in  abatement,  or  could  stat^e 
that  Smith  is  within  the  jurisdiction.  Then,  as  to  the  objection 
that  there  is  no  verification  by  the  record;  what  is  it  that  the 
defendant  must  have  stated  that  he  is  ready  to  verify  by  the 
record? — all  the  facts  before  stated. 

(Parke,  B.  :  Whereas,  on  a  plea  of  judgment  recovered,  primd 

(1)  7  B.  E.  449  (3  East,  251).  (3)  2  Lev.  220. 

(2)  Cro.  Car.  351.  (4)  8  Co.  Eep.  136  a. 
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facie  there  is  one  fact  only,  which  is  a  matter  of  record,  until  the        Kino 
plaintiff  new  assigns.)  Hoare. 

The  record  would  afford  no  verification  of  this  plea. 

(Parke,  B.  :  As  to  the  prayer  of  judgment,  that  is  not  necessary 
by  the  New  Bules  ;  the  plea  does  not  operate  by  way  of  estoppel.) 

Henderson  was  heard  in  reply. 

Cur,  adv.  vult 
Pabke,  B.  : 

The  plea  in  this  case,  to  an  action  of  debt,  stated,  that  the 
contract  in  the  declaration  was  made  by  the  plaintiff  with  the 
defendant  and  one  N.  T.  Smith  jointly,  and  not  with  the  defendant 
alone  ;  and  that,  in  1848,  the  plaintiff  recovered  a  judgment  against 
Smith  for  the  same  debt,  with  costs,  **  as  appears  by  the  record 
remaining  in  the  Court  of  Queen's  Bench,  which  judgment  still 
remains  in  full  force  and  unreversed,"  concluding  with  the  common 
verification. 

To  this  plea  there  was  a  demurrer,  assigning  several  special 
causes  :  first,  that  it  was  a  plea  in  abatement  not  properly  pleaded; 
to  which  the  answer  is,  that  the  plea  does  not  give  a  better  writ, 
and  is  clearly  a  plea  in  bar.  Secondly,  that  it  amounts  to  the 
general  issue,  which  it  certainly  does  not,  for  it  admits  a  debt 
originally  due.  Thirdly,  that  it  does  not  aver  that  the  debt  was 
not  due  from  the  defendant  and  Smith  severally,  as  well  as 
jointly;  *to  which  it  was  properly  answered,  that  the  plea  •[•603] 
suJBSciently  shows  the  identical  contract  declared  upon  to  be 
joint,  and  that  it  cannot  be  contended,  prima  facie  at  least,  that 
the  same  contract  was  both  joint  and  several.  And,  lastly,  it  was 
objected,  that  the  plea  ought  to  have  concluded  with  a  verification 
by  the  record.  The  Court,  however,  intimated  its  opinion,  that 
such  an  averment,  though  proper  when  the  plea  contains  matter 
of  record  only,  was  not  proper  where  the  averment  of  matter  of 
record  was  mixed  with  averments  of  matters  of  fact,  on  which  an 
issue  of  fact  may  be  taken.  In  the  case  of  a  plea  of  judgment 
recovered  for  the  same  cause  of  action,  the  matter  of  record  is  the 
only  thing  which  can  be  directly  put  in  issue  on  the  plea.  If  the 
judgment  were  recovered  for  another  cause,  there  must  be  a  new 
assignment. 

The  matters  of  form  being  disposed  of,  the  question  is  reduced  to 
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King        one  of  substance:  whether  a  judgment  recovered  against  one  of 
noABE.      ^^0  joint  contractors  is  a  bar  in  an  action  against  another. 

It  is  remarkable  that  this  question  should  never  have  been 
actually  decided  in  the  Courts  of  this  country.  There  have  been, 
apparently,  conflicting  dicta  upon  it.  Lord  Tentebden,  in  the  case 
of  Walters  v.  Smith  (i),  is  reported  to  have  said,  that  a  mere 
judgment  against  one  would  not  be  a  defence  for  another.  Mj 
brother  Maule  stated,  in  that  of  Bell  v.  Bankes  (2),  that  a  security 
by  one  of  two  joint  debtors  would  merge  the  remedy  against  both. 
In  the  case  of  Lechmere  v.  Fletcher  (3),  Bayley,  B.,  strongly 
intimates  the  opinion  of  the  Court  of  Exchequer,  that  the  judgment 
against  one  was  a  bar  for  both  of  two  joint  debtors ;  though  the 
point  was  not  actually  ruled,  as  the  case  did  not  require  it.  In 
the  absence  of  any  positive  authority  upon  the  precise  question,  xve 
must  decide  it  upon  principle,  and  by  analogy  to  other  authorities ; 
[  *504  ]  and  *we  feel  no  difficulty  in  coming  to  the  conclusion  that  the  plea 
is  good. 

If  there  be  a  breach  of  contract,  or  wrong  done,  or  any  other 
cause  of  action  by  one  against  another,  and  judgment  be  recovered 
in  a  court  of  record,  the  judgment  is  a  bar  to  the  original  cause  of 
action,  because  it  is  thereby  reduced  to  a  certainty,  and  the  object 
of  the  suit  attained,  so  far  as  it  can  be  at  that  stage ;  and  it  would 
be  useless  and  vexatious  to  subject  the  defendant  to  another  suit  for 
the  purpose  of  obtaining  the  same  result.  Hence  the  legal  maxim, 
"  transit  in  rem  jvdicatam,'* — ^the  cause  of  action  is  changed  into 
matter  of  record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  merged  in  the  higher.  This  appears  to  be  equally  true 
where  there  is  but  one  cause  of  action,  whether  it  be  against  a 
single  person  or  many.  The  judgment  of  a  court  of  record  changes 
the  nature  of  that  cause  of  action,  and  prevents  its  being  the 
subject  of  another  suit,  and  the  cause  of  action,  being  single,  cannot 
afterwards  be  divided  into  two.  Thus  it  has  been  held,  that  if  two 
conmiit  a  joint  tort,  the  judgment  against  one  is,  of  itself,  without 
execution,  a  sufficient  bar  to  an  action  against  the  other  for  the 
same  cause:  Brown  v.  IVootton  (4).  And  though,  in^^the  report  in 
Yelverton,  expressions  are  used  which  at  first  sight  appear  to  make 
a  distinction  between  actions  for  unliquidated  damages  and  debts, 
yet  upon  a  comparison  of  all  the  reports,  it  seems  clear  that  the  tme 

(1)  86  E.  E.  783  (2  B.  &  Ad.  892).  (4)  Yelv.  67;  S.  C,  Cro.  Jac.  73; 

(2)  60  E.  E.  509  (3  Man.  &  G.  267).      Moore,  762. 

(3)  38  E.  E.  688  (1  Car.  &  M.  634). 
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ground  of  the  decision  was  not  the  circumstance  of  the  damages        etng 
being  unliquidated.      Chief   Justice   Pofham  (i)  states  the  true      hoabe. 
ground.    He  says,  **  If  one  hath  judgment  to  recover  in  trespass 
against  one,  and  damages  are  certain,"  (that  is,  converted  into  cer- 
tainty by  the  judgment),  *'  although  he  be  not  satisfied,  yet  he  shall 
not  have  a  new  action  for  this  trespass.     *By  the  same  reason,       [  ♦505  ] 
e  contra,  if  one  hath  cause  of  action  against  two,  and  obtain  judg- 
ment against  one,  he  shall  not  have  remedy  against  the  other ;  and 
the  difference  betwixt  this  case  and  the  case  of  debt  and  obligation 
against  two  is,  because  there  every  of  them  is  chargeable,  and  liable 
to  the  entire  debt ;  and,  therefore,  a  recovery  against  one  is  no  bar 
against  the  other,  until  satisfaction.'*    And  it  is  quite  clear  that 
the  Chief  Justice  was  referring  to  the  case  of  a  joint  and  several 
obligation,  both  from  the  argument  of  the  counsel,  as  reported  in 
Cro.  Jac,  and  the  statement  of  the  case  in  Yelverton. 

We  do  not  think  that  the  case  of  a  joint  contract  can,  in  this 
respect,  be  distinguished  from  a  joint  tort.  There  is  but  one  cause 
of  action  in  each  case.  The  party  injured  may  sue  all  the  joint 
tort  feasors  or  contractors,  or  he  may  sue  one,  subject  to  the  right 
of  pleading  in  abatement  in  the  one  case,  and  not  in  the  other  ;  but, 
for  the  purpose  of  this  decision,  they  stand  on  the  same  footing. 
Whether  the  action  is  brought  against  one  or  two,  it  is  for  the  same 
cause  of  action. 

The  distinction  between  the  case  of  a  joint  and  several  contract 
is  very  clear.  It  is  argued  that  each  party  to  a  joint  contract  is 
severally  liable,  and  so  he  is  in  one  sense,  that  if  sued  severally, 
and  he  does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire 
debt ;  but  he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a 
joint  and  several  bond,  which  instrument,  though  on  one  piece  of 
parchment  or  paper,  in  effect  comprises  the  joint  bond  of  all,  and 
the  several  bonds  of  each  of  the  obligors,  and  gives  different 
remedies  to  the  obligee.  Another  mode  of  considering  this  case  is 
suggested  by  Batlby,  B.,  in  the  case  of  Lechmere  v.  Fletcher,  and 
was  much  discussed  during  the  argument,  and  leads  us  to  the  same 
conclusion.  If  there  be  a  judgment  against  one  of  two  joint  con- 
tractors, and  the  other  is  sued  afterwards,  can  he  plead  in  abatement, 
or  not  ?  If  he  cannot,  he  would  be  deprived  of  a  *right  by  the  act  [  •soe  ] 
of  the  plaintiff,  without  his  privity  or  concurrence,  in  suing  and 
obtaining  judgment  against  the  other.  If  he  can,  then  he  may 
plead  in  bar  the  judgment  against  himself;  and  if  that  be  not  a 

(1)  Cro.  Jac.  74. 
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King  bar,  the  plaintiff  might  go  on,  either  to  obtain  a  joint  judgment 
HoARB.  against  himself  and  his  co-contractor,  so  that  he  would  be  twice 
troubled  for  the  same  cause ;  or  the  plaintiff  might  obtain  another 
judgment  against  the  co-contractor,  so  that  there  would  be  two 
separate  judgments  for  the  same  debt.  Further,  the  case  would 
form  another  exception  to  the  general  rule,  that  an  action  on  a 
joint  debt,  barred  against  one,  is  barred  altogether;  the  only 
exception  now  being,  where  one  has  pleaded  matter  of  personal 
discharge,  as  bankruptcy  and  certificate.  It  is  quite  clear,  indeed, 
and  was  hardly  disputed,  that  if  there  were  a  plea  in  abatement, 
both  must  be  joined,  and  that  if  they  were,  the  judgment  pleaded 
by  one  would  be  a  bar  for  both ;  and  it  is  impossible  to  hold  that 
the  legal  effect  of  a  judgment  against  one  of  two  is  to  depend  on  the 
contingency  of  both  being  sued,  or  the  one  against  whom  judgment 
is  not  obtained  being  sued  singly,  and  not  pleading  in  abatement. 
These  considerations  lead  us,  quite  satisfactorily  to  our  own  minds, 
to  the  conclusion,  that  where  judgment  has  been  obtained  for  a 
debt,  as  well  as  a  tort,  the  right  given  by  the  record  merges  the 
inferior  remedy  by  action  for  the  same  debt  or  tort  against  another 
party. 

During  the  argument,  a  decision  of  the  Chief  Justice  Marshall, 
in  the  Supreme  Court  of  the  United  States,  was  cited  as  being  con- 
trary to  the  conclusion  this  Court  has  come  to ;  the  case  is  that  of 
Sheehy  v.  Mandeville.  We  need  not  say  we  have  the  greatest  respect 
for  every  decision  of  that  eminent  Judge,  but  the  reasoning  attri- 
buted to  him  by  that  report  is  not  satisfactory  to  us ;  and  we  have 
since  been  furnished  with  a  report  of  a  subsequent  case,  in  which 
that  authority  was  cited  and  considered,  and  in  which  the  Supreme 

[  *507  ]  Judicial  Court  of  Massachusetts  decided,  *that,  in  an  action  against 
two  on  a  joint  note,  a  judgment  against  one  was  a  bar :  Ward  v. 
Johnson  (l). 

For  these  reasons,  we  are  of  opinion  that  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 
(1)  15  Tyng's  Eeports,  148. 
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WHITMORE  AND  Another  v,  BLACK  and  Another  (IJ.        i844. 

(13  MeeBon  &  Webby,  507—510 ;  8.  0.  14  L.  J.  Ex.  19;  2  DowL  &  L.  445 ;         ^Uli^' 

8  Jur.  1103.)  [  607  ] 

Goods  were  seized  under  &Ji,/a.  issued  upon  a  judgment  on  a  warrant  of 
attorney,  after  an  act  of  bankruptcy  committed  by  the  debtor,  against 
whom  a  fiat  issued  before  the  goods  were  sold.  The  assignees  gave  the 
sheriff  notice  not  to  seU,  and  he  brought  the  parties  before  a  Judge  by  an 
interpleader  order.  The  Judge  directed  that  tiie  goods  should  be  sold,  and 
the  money  brought  into  Court  to  abide  the  event  of  an  issue  to  be  tried 
between  the  execution  creditor  and  the  assignees.  The  latter  made  no 
objection,  and  did  not  suggest  any  other  mode  of  disposing  of  the  goods, 
which  were  accordingly  sold  by  the  sherifTs  auctioneer.  The  execution 
creditor  subsequently  abandoned  all  claim  to  the  goods,  and  the  proceeds  of 
the  sale  were  paid  out  of  Court  to  the  assignees :  Held,  that  the  assignees 
were  not  entitled,  as  matter  of  law,  to  recover,  in  an  action  of  trover 
against  the  execution  creditor,  the  difference  between  the  produce  of  the 
sale  and  the  value  of  the  goods  at  the  time  of  the  seizure ;  and  that  it  was 
no  misdirection  in  the  Judge  to  state  to  the  jury,  that,  if  they  thought  the 
sale  was  bond  fide,  they  might  consider  the  produce  of  it  as  the  measure  of 
damages. 

Trovbb  by  the  plaintiffs  as  assignees.  The  defendant  pleaded 
payment  into  Court  of  11.,  to  which  the  plaintiffs  replied,  damages 
ultra.  At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that,  in  the  year  1889>  the 
bankrupts  had  executed  a  warrant  of  attorney  to  the  defendants,  to 
whom  they  were  indebted.  On  the  16th  of  June,  1839,  they  com- 
mitted an  act  of  bankruptcy,  on  which  a  Jiat  issued  on  the  21st, 
and  they  were  duly  adjudged  bankrupts.  On  the  17th  of  June  the 
defendants  entered  up  judgment  on  the  warrant  of  attorney,  and 
issued  out  Skji.fa.  thereon,  under  which  the  sheriff,  on  the  same 
day,  levied  upon  the  goods  of  the  bankrupts.  On  the  6th  of  July 
the  plaintiffs  were  appointed  ^assignees,  and  on  the  12th  they  gave  [  *508  ] 
the  sheriff  notice  not  to  sell  the  goods.  On  the  following  day  the 
sheriff  took  out  a  summons  for  relief  under  the  Interpleader  Act, 
which  was  heard  before  Patteson,  J. ;  and  the  learned  Judge  made 
an  order  that  the  goods  should  be  sold,  and  the  money  brought 
into  Court,  and  that  the  title  of  the  goods  should  be  tried  in  an 
issue,  in  which  the  execution  creditors  (the  present  defendants) 
were  to  be  plaintiffs,  and  the  assignees  defendants.  The  assignees 
made  no  objection  to  this  mode  of  disposing  of  the  goods,  which 
accordingly  were  sold  by  auction,  a  few  days  afterwards,  by  the 
sheriff's  auctioneer.  The  execution  creditors,  however,  failed  to 
deliver  the  issue,  and  abandoned  their  claim  to  the  goods,  and  the 

(1)  See  Smith  v.  Baker  (1873)  L.  B.  8  C.  P.  360,  42  L.  J.  C.  P.  155. 
K.B. — ^VOL.  LXVII.  45 
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Whitmobe  proceeds  of  the  sale  were  tbereapon  paid  out  of  Court  to  the  assignees, 
Bla<3k.  who  brought  the  present  action  to  recover  the  difference  between 
the  alleged  value  of  the  goods  at  the  time  of  the  seizure  by  the 
sheriff,  and  the  amount  produced  by  the  sale.  The  Lord  Ghirf 
Baron,  in  summing  up,  told  the  jury,  that,  if  they  thought  the  sale 
was  fair  and  bond  Jide,  as  the  assignees  were  bound  to  sell,  the 
amount  produced  by  the  sale  might  be  taken  as  the  value  of  the 
goods.  The  jury  found  for  the  defendants,  and  his  Lordship  gave 
the  plaintifiis  leave  to  move  to  enter  a  verdict  for  such  amount  of 
damages  as  should  be  determined  by  an  arbitrator,  if  the  Court 
should  be  of  opinion  that  they  were  entitled  to  recover  damages. 

Humfrey  now  moved  accordingly  : 

The  defendants,  by  their  abandonment  of  all  claim  to  the  goods, 
admitted  that  they  had  originally  no  right  to  seize  them,  and  were 
mere  wrongdoers  in  doing  so.  That  being  so,  the  assignees  had  a 
right  to  the  full  amount  of  the  real  value  of  the  goods  at  the  time  of 
their  conversion  by  the  seizure,  and  consequently  were  entitled  to 
recover  in  this  action  the  excess  of  that  value  beyond  the  amount 
[  •609  ]  actually  produced  by  the  sale  *under  the  execution.  Glasspode  v. 
Young  (i)  is  an  authority  for  the  plaintiffs.  *  *  In  this  case 
the  defendants,  by  their  tortious  act,  were  the  occasion  of  the 
goods  being  sold  by  auction,  and  ought  to  pay  in  damages  the  loss 
occasioned  thereby.  Had  the  goods  been  disposed  of  in  any  other 
way,  they  must  have  realized  more. 

Pollock,  C.  B.  : 

An  execution  after  a  secret  act  of  bankruptcy  is  not  like  the  mere 
wrongful  taking  of  another's  goods  without  any  authority  what- 
ever. In  Olasspoole  v.  Young,  the  wife,  whose  goods  were  taken 
in  execution,  was  under  no  obligation  whatever  to  sell  her  goods, 
and  therefore  was  rightly  replaced  in  the  same  condition  as  when 
they  were  taken  from  her ;  but  here  the  assignees  were  themselves 
bound  to  sell  the  goods ;  and  if  they  thought  the  sale  by  auction 
was  likely  to  be  ruinous,  they  might  have  interposed  when  the 
parties  were  before  the  Judge,  and  had  the  goods  delivered  up  to 
them  on  other  terms;  instead  of  doing  so,  they  stood  by  and 
[  ♦sio  ]  allowed  an  *order  to  be  made  for  the  sale  by  the  sheriff.  I  am  not 
aware  of  any  case  in  which  assignees  of  a  bankrupt,  under  circum- 
stances like  the  present,  have  recovered  the  full  value  of  the  goods 
(I)  33  B.  B.  294  (9  B.  &  C.  696 ;  4  Man.  &  By.  533). 
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at  the  time  of  the  seizure.     They  are  certainly  not  entitled  to  it  as    vvhttmobe 
matter  of  law ;  it  depends  upon  the  discretion  of  the  jury.  Black. 

Pabee,  B.  : 

It  seems  to  me  that  there  is  no  ground  for  a  rule  in  this  case. 
It  must  always  be  borne  in  mind  that  the  assignees  were  bound  to 
sell  the  goods :  and  although  their  value  at  the  time  of  the  con- 
version may  afford  some  measure  of  the  damages,  we  must  neverthe- 
less apply  the  qualification  that  the  assignees  themselves  were 
compelled  to  sell.  Now,  my  Lord  Chief  Baron  did  not  lay  down 
any  different  rule ;  he  told  the  jury  to  consider  whether  the  sale 
was  bond  fide,  and  they  thought  it  was ;  and  that  being  so,  they 
were  warranted  in  giving  the  amount  produced  by  the  sale  as  the 
value  of  the  goods  in  the  hands  of  the  assignees. 

GUBNBY,  B. : 

I  am  of  the  same  opinion.  The  jury  found  that  the  sale  was 
bond  fide ;  and  as  the  assignees,  when  before  the  Judge,  pointed  out 
no  other  mode  of  selling  the  property,  they  have  no  title  now  to 
complain  that  the  amount  produced  by  the  sale  was  taken  by  the 
jury  as  the  fair  value  of  the  goods. 


RoLPB,  B.,  concurred. 


Rule  refused. 


MALLAN  V.   MAY.  i844. 

Nov,  25 
(13  Meeson  &  Welsby,  511—518 ;  S.  C.  14  L.  J.  Ex.  48 ;  7  Jur.  536.)  

In  construing  instruments,  the  words  are  to  be  construed  according  to  L  ^^^  J 
their  strict  and  primary  acceptation,  unless  from  the  context  of  the 
instrument,  and  the  intention  of  the  parties  to  be  collected  from  it,  they 
appear  to  be  used  in  a  different  sense,  or  unless  in  their  strict  sense  they 
are  incapable  of  being  carried  into  effect;  subject,  however,  to  this,  that 
the  meaning  of  a  particular  word  may  be  shown,  by  parol  evidence,  to  be 
different  in  some  particular  place,  trade,  or  business,  from  its  proper  and 
ordinary  signification. 

By  articles  of  agreement  between  A.,  described  as  *'of  Great  Bussell 
Street,  Bloomsbury  Square,  in  the  county  of  Middlesex,"  of  the  one  part, 
and  B.,  of  &c.,  of  the  second  part,  the  former  agreed  to  instruct  the  latter 
in  the  business  of  a  surgeon-dentist  for  a  term  of  four  years,  and  it  was 
stipulated  that  B.  should  not,  without  the  consent  of  A.,  carry  on  the 
business  of  a  surgeon-dentist  "  in  London,  or  any  of  the  towns  or  places  in 
England  or  Scotland**  where  A.  may  have  been  practising  before  the 
expiration  of  the  said  term :  Held,  that,  in  its  strict  and  proper  meaning, 
the  word  *'  London  '*  meant  the  city  of  London,  in  which  sense  it  ought  to 
b^  looderstood,  as  there  was  nothing  in  the  context  to  prevent  its  being 

45—2 
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Mall  AN  construed  in  its  proper  sense  :  and  that  a  statement  in  the  case,  that 

*'•  *' London''  had  a  popular  or  colloquial  sense,  in  which  Oreat  Buasdl 

^^'  Street  would  be  understood  to  be  within  its  limits,  was  not  sufficient  for 

the  purpose  of  causing  a  different  construction  to  be  put  upon  that  word  in 

the  instrument. 

Special  case.  In  the  month  of  June,  1842,  the  plaintiff  filed  a 
bill  in  Chancery  against  the  defendant,  praying,  amongst  other 
things,  that  the  defendant  might  be  restrained  from  either  directly 
or  indirectly  (without  the  consent  in  writing  of  the  plaintiffs) 
carrying  on,  or  being  concerned  as  principal  or  assistant  or  agent, 
or  in  any  other  capacity,  in  the  profession  of  a  sargeon-dentist,  or 
any  branch  thereof,  in  **  London,"  or  any  of  the  towns  or  places  in 
England  or  Scotland  where  the  plaintiffs,  or  the  said  defendant  on 
their  account,  might  have  been  practising  before  the  expiration  of 
the  term  of  four  years  mentioned  in  certain  articles  of  agreement, 
which  are  as  follows,  and  which  were  respectively  sealed  by  the 
said  plaintiffs  and  the  said  defendant : 

'*  Articles  of  agreement  made  and  entered  into  this  28th  day  of 
December,  1885,  between  Edward  Mallan  and  James  Mallan,  of 
No.  82,  Great  Bussell  Street,  Bloomsbury  Square,  in  the  county  of 
Middlesex,  surgeon-dentists,  of  the  one  part,  and  Leon  May,  of 
No.  101,  Princess  Street,  Edinburgh,  in  the  kingdom  of  Scotland, 
of  the  second  part. 

*'  Whereas  the  said  parties  hereto  have  agreed  to  enter  into  such 
contract  as  hereinafter  contained :  Now  these  presents  witness,  that 
it  is  hereby  mutually  agreed  and  declared  by  and  between  (he  said 
parties  hereto,  and  each  respectively  doth  hereby,  for  himself,  his 
[  *5is  ]  heirs,  executors,  *and  administrators,  covenant,  promise,  and  agree 
to  and  with  each  other  of  them,  his  heirs,  executors,  and  adminis- 
trators, in  manner  following;  (that  is  to  say).  Firstly,  that  the 
said  Leon  May  shall  be  and  become  assistant  to  the  said  Edward 
Mallan  and  James  Mallan,  in  their  business  of  surgeon-dentists, 
for  and  during  the  term  of  four  years,  computed  from  the  date 
hereof,  if  both  the  said  parties  shall  so  long  live,  provided  the  said 
Leon  May  conduct  himself  properly  and  to  the  satisfaction  of  them 
the  said  Edward  Mallan  and  James  Mallan,  in  transacting  the  said 
business.  Secondly,  that  the  said  Leon  May  shall  and  will,  daring 
the  said  term  of  four  years,  aid  and  assist  in  the  said  business  in  a 
proper  manner,  and  to  the  best  of  his  skill  and  ability.  Thirdly, 
that  the  said  Edward  Mallan  and  James  Mallan  shall  and  will, 
during  the  said  term,  instruct  the  said  Leon  May  in  the  said 
business  of  a  surgeon-dentist,  to  the  best  of  their  ability ;  and  that 
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they  will,  during  the  said  term  of  four  years,  at  their  own  expense,  Mallan 
find  and  provide  for  the  said  Leon  May  good  and  sufficient  meat,  may. 
drink  and  lodging.  Fourthly,  that,  after  the  expiration  of  the  said 
term  of  four  years,  the  said  Leon  May  shalb  not  nor  will,  either 
directly  or  indirectly,  without  the  consent  in  writing  of  the  said 
Edward  Mallan  and  James  Mallan,  carry  on,  or  be  concerned  as 
principal,  assistant,  or  agent,  or  in  any  such  capacity,  in  the  pro- 
fession of  surgeon-dentist,  or  any  branch  thereof,  in  London,  or  in 
any  of  the  towns  or  places  in  England  or  Scotland  where  the  said 
Edward  Mallan  and  James  Mallan,  or  the  said  Leon  May  on  their 
account,  may  have  been  practising  before  the  expiration  of  the  said 
service ;  and  shall  not  in  any  manner  at  any  time  make  any  use 
whatever  of  the  names  of  the  said  Edward  Mallan  and  James 
Mallan,  or  either  of  them,  on  his  cards,  plates,  or  advertisements, 
or  otherwise  howsoever,  having  reference  to  or  containing  any 
statement  of  his  former  connexion  with  the  said  Edward  Mallan 
and  James  Mallan,  or  otherwise  howsoever.  *And  for  the  due  per-  [  ♦513  ] 
formance  of  the  stipulations  contained  herein,  in  the  fourth  article 
hereof,  on  the  part  of  the  said  Leon  May,  he  the  said  Leon  May 
doth  hereby  bind  himself,  his  heirs,  executors,  and  administrators, 
to  the  said  Edward  Mallan  and  James  Mallan,  their  executors  and 
administrators,  in  the  sum  of  500/.,  to  be  paid  to  the  said  Edward 
Mallan  and  James  Mallan,  their  executors  and  administrators,  by 
the  said  Leon  May,  his  executors  and  administrators,  on  any  breach 
or  default  in  performance  of  the  said  stipulation,  and  the  same  to 
be  recovered  as  and  for  stipulated  or  assessed  damages.  Provided 
always,  and  it  is  expressly  understood  and  agreed,  that  the  said  Leon 
May  shall  not  be  liable  for  any  breach  of  the  said  stipulation  herein- 
before contained,  for  carrying  on  such  business  in  any  such  places 
aforesaid,  not  herein  expressly  named,  before  he  shall  know  that  the 
place  where  he  is  so  doing  business  is  prohibited  by  these  presents, 
or  he  shall  have  received  notice  from  the  said  Edward  Mallan  and 
James  Mallan,  or  one  of  them,  that  the  same  is  a  prohibited  place." 
The  said  Edward  Mallan  and  James  Mallan  did  not,  nor  did 
either  of  them,  at  the  time  of  entering  into  the  said  articles  of 
agreement,  carry  on,  nor  had  either  of  them  at  any  time  carried  on, 
the  business  of  a  dentist  within  the  city  of  London,  in  the  strict 
and  confined  term  hereinafter  mentioned ;  and  at  the  time  when 
the  said  agreement  was  entered  into,  the  said  Edward  Mallan  and 
James  Mallan  carried  on  business  at  the  said  house,  No.  32,  Great 
Bussell  Street  aforesaid,  in  the  said  articles  mentioned. 
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Mallan  By  an  order  of  the  Court  of  Chancery  in  the  said  cause,  made  by 

May.  the  Vice-Chancellor  Knight  Bruce,  on  the  2l8t  of  June,  1842,  it 
was,  amongst  other  things,  ordered,  that  the  above-named  plaintiffs 
should  be  at  liberty  to  proceed  at  law  touching  the  matters  in 
question  in  the  said  cause.  An  action  of  covenant  was  accordingly 
afterwards  brought  by  the  above-named  plaintiffs  against  the  above- 

[  'oi*  ]  named  *defendant,  wherein  the  plaintiffs  declared  on  the  said 
articles  of  agreement,  and  assigned  several  breaches  of  the  said 
articles  (i).  A  copy  of  the  pleadings  and  judgment  in  the  said  action 
is  annexed  to  this  case,  and  the  same  may  be  referred  to  as  part  of 
the  case  by  the  parties  or  by  the  Court.  In  that  case  there  was 
neither  argument  at  the  Bar,  nor  any  expression  of  opinion  by  the 
Court,  upon  the  question  intended  to  be  raised  in  this  case. 

After  the  expiration  of  the  term  of  four  years  mentioned  in  the 
said  articles  of  agreement,  the  said  Leon  May,  without  the  consent 
in  writing  and  without  any  permit  of  the  said  Edward  Mallan  and 
James  Mallan,  or  either  of  them,  carried  on,  as  principal,  the  pro- 
fession of  a  dentist  in  Great  Bussell  Street,  Bloomsbury,  in  the 
county  of  Middlesex,  namely,  at  the  house  No.  82  in  that  street, 
which  is  mentioned  in  the  said  articles  of  agreement.  The  said 
house  is  in  the  parish  of  St.  George,  Bloomsbury,  the  street  being 
situate  partly  in  that  parish  and  partly  in  the  parish  of  St.  Giles- 
in-the-Fields.  The  city  of  London  is  an  ancient  city  and  county 
of  itself,  bounded  by  known  and  defined  limits  and  boundaries,  and 
Great  Bussell  Street  aforesaid  is  not,  nor  is  any  part  thereof,  or  of 
the  parish  of  St.  George,  Bloomsbury,  or  of  the  parish  of  St.  Giles- 
in-the-Fields,  situate  within  the  city  of  London,  but  every  part  of 
Great  Bussell  Street  aforesaid  is  at  the  distance  of  more  than  half 
a  mile,  in  a  direct  line,  from  any  part  of  the  city  of  London. 
London,  in  its  primary  and  strictly  correct  sense,  means  the  city  of 
London  ;  but  the  term  ''  London  "  also  has  a  popular  and  colloquial 
signification,  used  to  denote  the  whole  of  the  cities  of  London  and 
Westminster,  and  divers  adjacent  streets  and  places,  which  are 
very  populous,  and  exceeding  in  area,  as  well  as  in  population,  the 

[  •BIB  ]  said  city  of  London.  "  The  term  "  London,"  *in  the  said  popular 
and  colloquial  sense,  has  not  any  certain  or  defined  limits,  but 
includes  Great  Bussell  Street  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether,  by  reason 
of  the  defendant  Leon  May  having,  after  the  expiration  of  the  said 

(1)  The  declaration  is  given  in  the  report  of  that  case,  63  R.  R.  708  (11 
M.  &  W.  653). 


VOL.  Lxvn.]    1844.    EX.    18  MEE.  <fe  W.  515— 516.  711 

term  of   four  years,  carried  on,  as  principal,  the  profession  of      Mallan 
surgeon-dentist  in  Great  Bussell   Street,  an  action  for  damages        m^V. 
has  accrued  to  the  said  Edward  Mallan  and  James  Mallan,  under 
the  said  articles  of  agreement. 

The  case  was  argued  (Nov.  18)  by 

Whateley,  for  the  plaintiffs : 

The  term  "London,"  in  this  agreement,  is  used  in  the  popular 
and  colloquial  signification  mentioned  in  the  case.  And  the  case 
finds  as  a  fact,  that  the  plaintiffs  never  carried  on  business  in 
"London,"  except  in  that  part  which,  in  a  colloquial  sense,  is 
included  in  that  term;  and  that  they  carried  on  business  there 
at  the  very  time  when  the  agreement  was  entered  into.  It  is, 
therefore,  clear,  that  they  intended  to  use  the  word  in  that  sense, 
their  object  being  to  prevent  the  defendant  from  practising  in  the 
place  where  they  themselves  were  practising.  Letters  addressed  to 
persons  residing  in  that  neighbourhood  would  be  liddressed  "  Great 
Eussell  Street,  London  ; "  and,  in  ordinary  parlance,  London  means 
the  district  of  the  metropolis.  Li  Walker's  Gazetteer  it  is  said, 
"London,  in  its  most  extensive  view,  as  the  metropolis,  consists 
of  the  city  properly  so  called,  the  city  of  Westminster,  and  the 
borough  of  Southwark,  besides  the  suburbs  in  Middlesex  and  Surrey, 
within  what  are  called  the  bills  of  mortality." 

(Parke,  B.  :  The  question  is,  what  is  the  meaning  of  the  word  as 
used  in  this  instrument.) 

The  words  of  the  agreement  are,  "  in  London,  or  in  any  of  the 
towns  or  places  in  England  or  Scotland  "  where  the  plaintiffs  may 
have  been  practising  before  the  expiration  of    the   *defendant's       [♦siC] 
service.     What  other  towns  did  the  plaintiffs  practise   in    but 
London  ? 

(Parke,  B.  :  The  words  are  "  any  of  the  towns,"  not  "  any  other 
towns.") 

The  term  "  London"  is  used  in  its  popular  sense. 

Martin,  contra  : 

Upon  the  proper  construction  of  this  document.  Great  Bussell 
Street  is  not  in  London.  The  Court  must  look  to  the  instru- 
ment itself  to  see  what  the  parties  intended  to  express,  and  if 
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Mallak  there  is  nothing  in  it  which  shows  a  different  intention,  they  will 
Mat.  constrne  the  word  "London"  in  its  strict  and  proper  sense,  as 
meaning  the  city  of  London.  This  street  is  described  in  the  agree- 
ment itself  as  being  *'  in  the  county  of  Middlesex,"  which  shows  that 
the  parties  did  not  understand  the  word  '*  London  "  as  including 
that  street ;  and  the  Court  cannot  give  a  different  construction  to 
one  part  of  the  deed  from  what  it  does  to  another.  Moreover,  this, 
being  a  contract  in  restraint  of  trade,  must  be  construed  strictly. 
There  is  nothing  in  the  agreement  to  show  that  the  parties  used  the 
word  in  any  other  sense  than  its  primary  one,  as  the  city  of  London, 
but  the  contrary ;  for  they  have  not  described  this  street  as  part  of 
London,  but  as  part  of  the  county  of  Middlesex.  Where  is  the  line 
to  be  drawn,  if  London  is  held  to  include  places  not  within  the 
boundaries  of  the  city  of  London  ?  hi  Le  Roy  v.  Lewen  (i),  which 
was  an  indictment  for  perjury  in  swearing  that  a  person  was  in 
London,  when  in  truth  he  was  in  Southwark,  London  was  held  not 
to  include  Southwark. 

(Pollock,  G.  B.  :  A  case  which  outrages  one*s  sense  of  justice  is 
worth  but  little.  The  difficulty  is,  how  are  the  Court  to  say  what  is 
part  of  London,  unless  the  word  be  taken  in  its  strict  sense  ? 

BoLFE,  B. :  If  we  were  to  say  that  Great  Bussell  Street  is  London, 
how  can  we  say  that  any  other  place  adjoining  the  metropolis  is 
not  London  ?) 

[  *5i7  ]      The  word  must,  therefore,  be  construed  in  *its  natural  and  correct 
sense,  which  will  confine  it  to  the  city  of  London. 

WJicOeley  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pollock,  C.  B.  : 

In  the  case  of  Mallan  v.  May,  heard  a  few  days  ago  before  my 
brothers  Parke,  Gurney,  and  Bolfe,  and  myself,  we  shall  certify  our 
opinion  to  the  Yice-Gbancellor  Knight  Bruce,  that  the  defendant 
Leon  May  was  not  liable  to  an  action  for  damages,  for  having 
carried  on,  as  principal,  the  profession  of  a  surgeon-dentist  in 
Great  Bussell  Street,  under  the  circumstances  stated  in  the 
special  case. 

(1)  1  Sid.  405. 
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The  question  turns  upon  the  construction  of  the  articles  of  agree-  Mallak 
ment  of  December,  1885,  by  which  the  defendant  stipulated  that  he  mat. 
would  not  carry  on  the  business  of  a  surgeon-dentist  in  London,  or 
any  of  the  towns  or  places  in  England  or  Scotland,  where  the  plain- 
tiffs might  have  been  practising  before  the  expiration  of  his  term  of 
service  ;  and  the  point  to  be  decided  is,  whether  Great  Bussell  Street, 
in  the  county  of  Middlesex,  be  within  London,  as  it  is  to  be  under- 
stood in  this  indenture.  We  must  apply  the  ordinary  rules  of 
construction  to  this  instrument;  and  though,  by  so  doing,  we 
may,  in  some  instances,  probably  in  this,  defeat  the  real  inten- 
tion ^of  the  parties,  such  a  course  tends  to  establish  a  greater 
degree  of  certainty  in  the  administration  of  the'  law.  One  of 
these  rules  is,  that  words  are  to  be  construed  according  to  their 
strict  and  primary  acceptation,  unless  from  the  context  of  the 
instrument,  and  the  intention  of  the  parties  to  be  collected  from 
it,  they  appear  to  be  used  in  a  different  sense,  or  unless,  in  their 
strict  sense,  they  are  incapable  of  being  carried  into  effect;  and 
subject  always  to  the  observation,  that  the  meaning  of  a  *particular  [  ♦sis  ] 
word  may  be  shown,  by  parol  evidence,  to  be  different  in  some  par- 
ticular place,  trade,  or  business,  from  its  proper  and  ordinary 
acceptation.  In  applying  this  rule  to  the  present  case,  we  find 
nothing  in  the  context  to  prevent  us  from  construing  the  word 
"London"  in  its  proper  sense,  as  the  city  of  London.  The 
description  of  Great  Bussell  Street,  Middlesex,  rather  justifies 
the  argument  that  London  is  to  be  understood  in  its  proper 
sense,  by  showing  that  Middlesex  and  London  were  meant  to  be 
distinguished :  and  though  it  is  probable,  from  the  nature  of  the 
contract,  that  the  plaintiffs  would  mean  to  exclude  the  defendant 
from  practising  in  Middlesex,  that  object  would  be  accomplished  as 
well  by  the  provision  that  the  defendant  was  not  to  practise  in  any 
place  in  which  the  plaintiffs  might  have  practised  during  the  term, 
as  by  holding  London  to  be  meant  to  include  Great  Bussell  Street ; 
and  though,  by  the  decision  of  this  Court,  that  stipulation  has  been 
held  to  be  illegal  and  void,  it  is  not  to  be  supposed  that  the  contracting 
parties  contemplated  that  it  would  be  so. 

Nor  is  there  any  difficulty  in  carrying  this  instrument  into  effect, 
by  understanding  the  word  '*  London  "  in  its  strict  sense :  and 
there  is  no  parol  evidence  of  any  understanding  of  the  word  in 
a  different  sense,  in  the  trade  or  business  to  which  this  contract 
relates.  The  statement  in  the  case,  that  London  has  a  popular  or 
colloquial  sense,  in  which  Great  Bussell  Street  would  be  understood 
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Mallan      to  be  within  its  limits,  is  by  no  means  sufficient  for  the  purpose  of 

May.        causing  us  to  put  a  different  construction  on  that  word  in  this 

instrument. 

We  are  therefore  of  opinion,  that  the  proper  sense  of  the  word 

''London"    is    that    in    which    it    is   to   be    construed    in   this 

instrument. 

Certificate  accordingly. 


1844. 


DOE   D.   WILLIAM   IV.   v.   EGBERTS   and   Others. 

-^^5-  (13  Meeson  &  Welsby,  620—534;  8.  C.  14  L.  J.  Ex.  274.) 

[  520  ]  Documents  deposited  in  the  office  of  her  Majesty's  Land  Revenue  Becords 

and  Inrolments,  pursuant  to  the  stat  2  Will.  lY.  c.  1,  may  be  proved  by 
examined  copies  (1),  in  a  suit  brought  to  establish  the  title  of  the  Crown, 
or  its  lessee,  to  lands  to  which  such  documents  relate. 

And  that  although  the  original  purport  to  be  the  rental  of  a  formeT 
grantee  of  the  Crown. 

Expired  leases  by  the  Crown  of  lands  or  mines,  tendered  in  evidence  as 
acts  of  ownership  by  the  Crown,  are  so  proveable  by  examined  copies, 
although  the  originals  may  not  have  been  inrolled  within  six  months  after 
their  execution,  pursuant  to  the  stat.  10  Geo.  lY.  c.  50,  s.  63.  Quare, 
whether  that  enactment  is  not  directory  only  ? 

An  ancient  extent  of  Crown  lands,  found  in  the  office  of  Land  Revenue 
Records,  and  purporting  to  have  been  made  by  the  steward  of  the  Crown 
lands,  is  evidence  of  the  title  of  the  Crown  to  lands  therein  mentioned,  and 
stated  to  have  been  purchased  by  the  Crown  of  a  subject. 

Where  an  entire  manor  or  other  district  has  been  in  charge  of  the  Crown 
within  sixty  years,  acts  done  in  different  parts^of  it  by  different  persons, 
such  as  the  erection  and  occupation  of  lime-kilns  for  burning  limestone 
foimd  within  the  district,  and  of  cottages  for  the  purpose  of  such  occupation, 
and  the  sale  of  the  lime  so  produced,  do  not  amount  to  such  an  adverse 
possession  as  to  displace  the  title  of  the  Crown  to  the  district,  although 
they  may  have  been  continued  for  above  sixty  years. 

This  was  an  action  of  ejectment,  brought  to  recover  possession  of 
an  extensive  common  or  waste,  and  rocks  and  quarries  of  limestone, 
together  with  certain  cottages,  lime-kilns,  and  other  buildings 
erected  thereon,  within  certain  vills  or  districts,  called  Fenmaen 
and  Llysfaen,  in  the  county  of  Carnarvon,  which  were  claimed  by 
the  lessors  of  the  plaintiff,  John  Jones,  as  the  surviving  lessee 
named  in  a  lease  from  the  Crown,  dated  30th  March,  1888,  which 
was  executed  in  pursuance  of  a  previous  agreement  made  in  the 
preceding  year,  in  the  reign  of  his  late  Majesty.  The  defendants, 
who  were  sixteen  in  number,  by  the  consent-rule,  defended  as 
tenants  for  ''  seven  messuages,  seven  dwelling-houses,  seven 
cottages,  ten  lime-kilns,  nineteen  limestone  quarries,  nineteen  stone 

(1)  Or  now  by  certified  copies  (14  &  15  Vict.  c.  99,  s.  14).— A.  C. 
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quarries,  nineteen  other  quarries,  one  barn,  three  stables,  one  cow-       Dob  d. 
house,  six  outbuildings,  four  pigsties,  four  gardens,  thirty  acres  of  r. 

pasture  land,  thirty  acres  of  other  land,  thirty  acres  of  furze  and  i^ob^^tb. 
heath,  with  the  appurtenances."  At  the  trial  before  Coleridge,  J., 
at  the  last  Assizes  at  Chester,  in  order  to  prove  the  title  of  the 
Crown  to  the  wastes  in  question,  the  lessors  of  the  plaintiff  tendered 
in  evidence  examined  copies  of  a  number  of  original  documents,  the 
inrolments  whereof  were  kept  in  the  office  of  her  Majesty's  Land 
Revenue  Becords  and  Inrolments,  pursuant  to  the  stat.  2  Will.  lY. 
c.  1,  ss.  15'  et  seq.  A  general  objection  was  taken,  for  the  defen- 
dants, *to  the  production  of  any  of  these  documents,  on  the  ground  [  *52i  ] 
that  the  originals  themselves  ought  to  be  produced,  or  their  loss 
accounted  for.  On  the  part  of  the  lessors  of  the  plaintiff,  it  was 
answered,  that  these  were  documents  which,  being  required  by  the 
statute  to  be  inroUed  as  part  of  the  title  of  the  Crown  to  its 
hereditary  possessions,  became  thereby  records  for  the  purposes  of 
the  Crown,  and  were  therefore  proveable  by  examined  copies.  The 
learned  Judge  overruled  the  objection,  reserving  the  point. 

The  following  documents  were  accordingly  proved  by  the  examined 
copies : 

First,  an  extract  from  an  "  extent,"  or  survey,  of  the  comott  or 
the  lordship  of  Denbigh,  purporting  to  be  taken  by  the  steward 
of  the  lands  of  the  Crown  in  the  principality  of  Wales,  in  the 
8  Edw.  III.,  as  follows : 

"Here  follows  an  extent  of  Penmaen  and  Lessemayn,  which 
were  lately  purchased  of  the  Lord  William  Montague. 

"  The  Vill  of  Penmaen. 
''  The  whole  vill  of  Penmaen  is  held  in  four  beds,  and  all  the 
tenants  thereof  are  natives :  to  wit,  Well  (i)  Ithyche,  Well  Estwyth, 
Well  Thlanreynt,  Well  Gwassane;  and  every  well  rendered,  whilst 
it  was  in  the  tenure  of  one  heir,  2«.  6d.  yearly  for  tuncks  (2).  (It 
then  stated  the  names  and  descriptions  of  the  tenants  of  each  well 
or  gavel,  with  the  tuncks  and  treth  (3)  payable  by  each  tenant, 
and  their  aggregate  amount.  Then  followed  an  account  of  the 
*  Customs  of  the  same  Vill ;'  which  were  for  the  aforesaid 
customary  tenants  ('  customarii ')  to  render  divers  payments  to  the 
lord  in  kind,  or  in  money,  at  various  feast-days;)  e.g.  Each  of 

(1)  In  Welsh  **Gweli,'*  answering  or  fealty  rent:  Ancient  Laws  and 
to  the  English  gavels.  Institutes  of  Wales,  522. 

(2)  Tunc,  a  species  of  personal  tax,  (3)  Treth,  tux  or  rate. 
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DoBd.       the  aforesaid  cuBtomary  ^tenants  having  two  hens,  at  the  Nativity 

William  IV  •f  «  • 

«.        '  of  the  Lord,  shall  give  to  the  lord  one  hen,  or  one  penny  ;  bat  if 

BoBKBTs.     Yie  should  have  one  cock  and  one  hen,  and  not  more,  he  shall  give 

nothing,  as  it  is  said :  .  .  .  also,  each  of  the  aforesaid  natives 

having  a  ploagh   shall  give  to   the  lord,  for  ploughing,  at  the 

Nativity  of  the  Lord,  Sd. ;  and  he  who  has  not  a  ploagh,  or  the 

parts  of  a  plough,  shall  give  nothing ;"  &c.     (The  vill  of  Lessemayn 

was  then  stated  to  consist  of  nine  gavels,  the  tenants  of  which, 

with  their  payments  for  tuncks  and  treth,  and  its  customs,  were  in 

like  manner  set  forth.     The  extent  then  proceeded  to  state  the  lands 

held  by  free  tenants,  and  the  rents  of  assize  payable  by  them  in 

respect    thereof,   within    the    district    of    the  two  vills;    thus:) 

*' William  of  Wynton  holds  in  fee  land  which  was  Blettyn  ap 

Grover's,  in  Penmaen,  which  contains  four  acres  and  a  half,  and 

half  a  rod  of  land  and  waste,  rendering  yearly,  at  the  term  of  All 

Saints,  6d.  .  .  .  The  heirs  of  Maddock  ap  Eona  hold  in  fee  the 

third  part  of  a  gavel,  which  was  Jevan  ap  Eennen  ap  Maddock's  in 

Lessemayn,  which  contains  in  lands  and  wastes  thirty-three  acres, 

one  rod  and  a  half,  rendering  yearly,  at  the  term  of  All  Saints, 

2«.  4d.  .  .  .  Griffith  ap  Grover  ap  Llewellin  holds  in  fee  six  acres 

of  land,  rendering  yearly,  at  the  term  of  the  Nativity  of  St.  John 

the  Baptist,  one  pair  of  golden  spurs,  which  are  worth  6d.;"  &c. 

(Then  followed  a  summary  thereof,  in  these  terms :)  **  Amount 

of  the  free  rents,  at  the  term  of  All  Saints,  5«.  d^d.,  and  one  pair  of 

spurs,  price  6d.,  and  two  pairs  of  gloves,  price  2i. ;  at  the  Nativity 

of  St.  John  the  Baptist,  one  pair  of  spurs,  price  6d. ;  for  eight  acres 

and  a  half,  and  half  a  rod  of  land  in  Penmaen,  and  181  acres 

and  a  half,  and  10  perches  in  Lessemayn.    And  so  the  amount 

of  the  rents  of  assize,  in  money  and  money's  worth,  is  yearly 

6s,  lOJd.     And  so  there  are  moreover  the  property  of  the  lord 

in  Penmaen,  forty-two  acres,  one  rod,  of  land  and  waste,  and  in 

Lessemayn  eighty  acres,  three  rods,  and  t«n  perches,  of  land  and 

[♦523]      waste,  which  all  *the  (priodarii  (i))  of  Penmaen  and  Lessemayn 

hold  jointly  at  the  will  of  the  lord,  rendering  to  the  lord  yearly, 

that  is  to  say,  for  the  land  in  gross,  11.  68.  8c£.,  at  the  term  of  the 

Assumption  of  the  Blessed  Mary,  for  101  acres,  three  rods  and  a 

half  of  land,  in  both  vills,  and  for  herbage  of  the  waste  in  gross, 

68.  8(2.,  at  the  term  of  Midlent,  that  is  to  say,  for  twenty-three 

acres  and  a  half,  and  thirty  perches  of  waste  in  both  vills ;  and  yet 

every  acre  of  land  may  be  worth  to  approve  yearly,  some  more, 

(1)  No  satisfactory  explauatiou  of  this  term  was  given. 
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others  less,  8d,,  and  an  acre  of  waste,  4(/.,  and  so  there  would  be  an       dob  d. 
increase  yearly,  more  than  at  present,  2Z.  2«.  5f(2."     (The  offices  of  v. 

raglot,  ringilder,  coydar,  and  amobrage  (i),  within  the  two  vills,  ^obbbts. 
were  then  stated  to  be  of  the  ajinaal  value  of  21.  10«.  in  the  whole ; 
and  the  perquisites  of  Courts,  with  reliefs,  fines,  and  escheats,  and 
perquisites  of  the  forest,  one  year  with  another,  21.  6«.  8d.)  ''  And 
so  the  amount  of  the  whole  value  of  the  vills  of  Penmaen  and 
Lessemayn,  in  all  issues,  according  to  this  extent,  is  yearly 
lOZ.  Os.  5fe2.,  and  it  would  be  approved,  as  appears  above,  21. 28.  S^d. 
yearly." 

This  document  was  objected  to    as  inadmissible  against  the 
defendants,  but  the  learned  Judge  received  it. 

Copies  of  the  ministers'  accounts,  rendered  to  the  Crown  by  the 

ringild,  or  bailiff,  of  the  hundred  of  Creuthyn,  in  which  he  answered 

for  {inter  alia)  the  rents  of  the  vills  of  Penmaen  and  Lessemayn, 

(called  also,  in  some  of  them,  the  vill  of  '^  Penmaen-Uys,"  in  others 

Penmaen-uysmaen),  and  of  other  officers  of  the  Crown,  in  the  reigns 

of  Richard  II.,  Henry  V.,  Henry  VI.,  Henry  VII.,  Henry  VIII.,  PhiUp 

and  Mary,  Elizabeth,  James  I.,  and  Charles  I.,  *were  also  put  in.       [  *534  ] 

The  aggregate  of  the  rents  of  assize,  and  other  profits  arising  from 

the  vills  of  Penmaen  and  Lessemaen  or  Llysfaen  varied,  in  these 

accounts,  from  18Z.  ds.  4kd.  to  61.  Ids.  lid.,  which  was  the  amount 

in  the  latter  reigns,  and  was  composed  of  the  sum  of  41.  Is.  4d.  for 

rents  of  free  tenants  and  perquisites,  and  21.  ISs.  Id.  for  the  farm  of 

escheat  lands.    It  appeared  also  from  certain  proceedings  on  the 

revenue  side  of  the  Court  of  Exchequer,  in  the  reign  of  Queen 

Elizabeth,  which  were  given  in  evidence,  that  the  Earl  of  Leicester, 

to  whom  the  lordship  of  Denbigh  had  been  recently  granted  by 

letters-patent,  being  charged  with  the  Crown  rent  in  respect  of  *'  the 

farm  of  Penmaen  Llysfaen,"  pleaded  the  above  grant  in  answer  to 

the  demand,  alleging  that  the  vills  of  Penmaen  and  Llysfaen  were 

parcel  of  the  lordship  of  Denbigh.     An  issue  was  joined  to  try  this 

question,  which,  after  many  delays,  was  tried  at  the  Assizes  for  the 

county  of  Salop,  in  the  9  Eliz.,  when  it  was  found  by  the  jury  that 

the  lands  of  Penmaen  and  Llysfaen  were  in  the  county  of  Carnarvon 

and  were  immemorially  parcel  of  the  manor  or  lordship  of  Denbigh, 

and  the  Earl  of  Leicester  accordingly  had  judgment  to  be  exonerated 

(1)  Baglot,    or    raglau,    a    person  reeve.    Amobrage,  an  officer  appointed 

deputed  to  preside  over  a  comott  or  to  collect  the  amohyr,  or  maiden  fee, 

lordship.      Ringild,    or    ryngill,    the  payable  to  the  lord  on  the  marriage  of 

bailiff  or  ''warning  officer"  of  a  county  a  virgin.    See  the  Ancient  Laws  and 

or  hundred.     Coydar,  or  coedar,  wood-  Institutes  of  Wales, 
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Doe  d.       of  the  rents  claimed  by  the  Crown.    An  extract  from  the  rental  of 
William  IV 

^.        '  the  Earl  of  Leicester,  for  the  lordship  of  Denbigh,  received  for  hb 

RoBBBTs.      ^gg  j,y  ijhe  recorder  of  the  lordship,  in  the  25  Eliz.,  stated  the  rent 

rendered  for  escheat  lands,  and  for  rents  of  free  tenants,  in  Penmaen 

and  Llysfaen,  to  be  the  sum  of  71.    This  document  was  specially 

objected  to  as  not  being  proveable  by  an  examined  copy,  on  the 

ground  that  it  was  evidence  of  the  title,  not  of  the  Crown,  bat  of 

the  Earl  of  Leicester:  but  it  was  received.     Various  subsequent 

accounts  of  receivers-general,  and  other  officers  of  the  Crown,  from 

the  reign  of  Charles  II.,  down  to  the  year  1804,  were  also  given  in 

[  *525  ]      evidence  (i) ;  and  *it  appeared  that  the  above  rents  of  4/.  Is.  4d.  and 

21.  18«.  Id.  had  continued  down  to  that  time  to  be  received  for,  and 

accounted  for  to,  the  Crown. 

Another  class  of  evidence  consisted  of  leases  by  the  Crown  of  the 

waste  lands,  &c.  in  Penmaen  and  Llysfaen,  and  of  the  mines  and 

quarries  within  the  same.     By  letters-patent  of  the  81  Eliz.,  that 

Queen  granted  to  Hugh  Lloyd,  for  a  term  of  twenty-one  years, 

divers  escheat  lands  lying  within  the  vills  of  Penmaen  (therein 

called  Pennall)  and  Llysfaen,  describing  them  by  their  acreage  and 

by  the  names  of  the  late  tenants,  in  all  about  ninety  acres,  at 

yearly  rents  amounting  in  the  whole  to  2Z.  18s.  Id. ;  together  with 

''all  outhouses,  edifices,  buildings,  bams,  stables,  &c.,  feedings, 

pastures,  heritances,  commons,  &c.,  whatsoever,  to  the  aforesaid 

premises  belonging  or  appertaining,"  with  an  exception  of  trees, 

woods,  underwoods,  mines,  and  quarries.    In  the  same  year,  Lloyd, 

the  lessee,  filed  his  bill  in  the  Court  of  Exchequer  against  the  then 

Bishop  of  St.  Asaph  and  two  persons  of  the  name  of  Holland, 

alleging  that  they  had  entered  upon,  and  detained  possession  from 

him  of,  the  premises  comprised  in  the  above  grant,  and  praying  an 

injunction  to  them  to  avoid  the  possession.     The  Bishop,  by  his 

answer,  alleged  title  in  certain  of  the  lands  in  his  possession  as 

tenant  at  will  to  Eobert  Holland,  one  of  the  other  defendants,  and, 

as  to  the  residue,  by  conveyance  in  fee  from  several  persons  therein 

mentioned,  whom  he  alleged  to  be  seised  in  fee,  with  a  special 

traverse  of  the  title  of  the  Crown  to  any  of  the  premises.     The 

other  defendants  claimed  title  under  a  lease  for  years  from  the 

Earl  of  Leicester,  whom  they  alleged  to  be  entitled  by  virtue  of  his 

grant  of  the  lordship  of  Denbigh.     The  replication  to  this  answer 

(1)  The   accounts    of   the   present     that  he  ought  to  be  called  to  proye  the 
receiver-general    of    Crown    rents  in      receipts,  and  were  withdrawn. 
Wales  were  objected  to,  on  the  ground 
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alleged  that  the  lands  mentioned  in  the  bill  were  situate  in  the       doe  d. 
county  of  Carnarvon,  and  were  parcel  of  the  inheritance  of  the  «. 

Crown,  and  not  any  part  or  parcel  of  the  lordship  of  Denbigh,  or  i^oberts. 
of  the  possessions  of  the  Earl  of  Leicester.  The  *defendant8'  [  •526  ] 
rejoinder  alleged  that  the  lands  in  question  were  parcel  of  the  lord- 
ship of  Denbigh,  and  were  the  inheritance  of  the  Earl  of  Leicester. 
The  decree  of  the  Court,  after  setting  forth  that  the  lands  were  and 
always  had  been  parcel  of  the  county  of  Carnarvon,  and  that  the 
same  lands,  and  the  township  of  Penmaen  Llysfaen,  were  not 
named  or  comprised  within  the  particular  of  the  Earl  of  Leicester, 
and  never  passed  to  him  by  the  letters-patent  of  the  township  of 
Denbigh,  for  that  they  extended  to  no  lands  or  hereditaments  but  such 
as  were  in  the  county  of  Denbigh,  ordered  that  the  plaintiff's  lease 
should  stand  in  full  force,  and  be  deemed  good  and  sufficient 
against  any  claim  of  the  defendants  by  force  of  the  grant  to  the 
Earl  of  Leicester.  These  proceedings  were  objected  to  as  inadmissible 
in  evidence,  but  the  learned  Judge  received  them. 

By  another  lease,  dated  24th  November,  13  Geo.  II.,  his  Majesty 
demised  to  Christopher  Butler,  for  the  term  of  thirty-one  years, 
all  the  mines  of  copper  and  lead,  tin,  or  other  materials  found, 
gained,  dug,  or  opened,  or  thereafter  to  be  found,  &c.,  within  the 
commons  or  waste  grounds  in  the  parish  of  Llysfaen,  in  the  county 
of  Carnarvon,  with  full  liberty  and  authority  to  dig  and  open  the 
ground,  and  to  try,  search  for,  and  raise,  &c.  the  mines  within  the 
commons  and  waste  grounds  aforesaid,  subject  to  a  yearly  rent  of 
6s.  8d.  and  a  royalty  of  one-tenth  part  of  all  the  clear  profits  of  the 
mines.  There  was  no  evidence  to  show  any  acts  done  by  the  lessee 
under  this  lease;  but  it  appeared,  that,  in  the  account  of  the 
receiver-general  of  the  Crown  from  1741  to  1760,  nineteen  years' 
rent ''  for  lead  and  other  mines,"  at  6^.  Sd.  a  year,  was  stated  as 
being  in  arrear  from  Christopher  Butler ;  and  in  the  account  from 
1760  to  1768,  five  years  of  the  same  rent  only  was  entered  as  being 
in  arrear  from  him ;  from  which  it  was  inferred,  on  behalf  of  the 
lessors  of  the  plaintiff,  that  he  had  satisfied  the  fixed  rent  due 
under  the  lease  for  twenty- two  *years.  It  was  objected  that  this  [  •627  ] 
lease  was  not  admissible  against  the  defendants;  but  it  was  received 
in  evidence. 

By  another  lease,  dated  31st  December,  1822,  the  then  Commis- 
sioners of  his  Majesty's  Woods,  Forests,  and  Land  Revenues,  by 
virtue  of  the  stat.  10  Geo.  IV.  c.  50,  s.  7,  demised  to  John  Lloyd, 
for  the  term  of  thirty-one  years,  all  and  singular  the  mines  and 
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Doe  d.  ^  veins  of  lead,  ore,  tin,  copper,  and  other  ores,  metals,  minerals, 
,..  '  and  mineral  substances,  coal  and  coal-mines,  quarries,  rocks,  and 
Roberts,  j^^g  ^j  limestone,  slate,  and  other  stone  whatsoever,  found,  gained, 
dug,  or  opened,  or  thereafter  to  be  found,  &c.,  within,  under,  or 
upon  the  commons  or  waste  lands  belonging  to  his  Majesty  in  the 
parish  of  Llysfaen,  in  the  county  of  Carnarvon,  with  full  powers 
for  opening  the  land,  and  getting  and  working  the  minerals,  subject 
to  a  yearly  rent  of  20^.,  and  to  a  royalty  of  20s.  a  ton  for  all  the 
lead,  and  one- tenth  of  all  other  minerals  which  should  be  raised 
or  got  under  the  demise.  The  entry,  on  the  copy  produced,  of  the 
inrolment  of  this  lease,  pursuant  to  the  stat.  10  Geo.  lY.  c.  50,  s.  63^ 
bore  date  in  1848 ;  but  it  had  subscribed  to  it  the  initials  of  an 
officer  who  had  ceased  long  before  that  time  to  be  the  keeper  of 
the  records,  and  the  present  deputy  keeper  of  the  records  stated  in 
evidence  that  he  had  no  doubt  the  above  date  was  an  error  in  copy- 
ing, and  should  have  been  1823.  The  document  was  objected  to 
as  inadmissible,  on  the  ground,  that,  upon  the  face  of  it,  the  lease 
did  not  appear  to  have  been  inrolled  within  six  months  after  its 
execution,  as  required  by  the  statute ;  but  the  objection  was  over- 
ruled. Evidence  was  chen  given  to  show  various  trials  for  lead 
ore,  made  by  Lloyd,  the  lessee,  during  several  years  after  the  date 
of  the  lease,  in  different  parts  of  the  waste  of  Llysfaen,  and  that  be 
raised  about  twenty  tons  of  lead  therefrom. 

The  defendants  claimed  to  retain  possession  of  the  premises  for 
which  they  defended  in  this  action,  under  the  following  circum- 
[  *628  ]  stances:  It  appeared,  that,  for  a  considerable  *time  past,  in  some 
instances  above  sixty  years,  persons  had  been  in  the  habit,  without 
interruption,  of  building  lime-kilns  on  different  parts  of  the  waste  in 
question,  and  burning  there  limestone  got  by  them  from  the  waste, 
and  selling  the  lime  so  made  to  the  neighbouring  farmers;  that 
these  kilns,  and  a  few  cottages,  which  had  also  been  built  near 
them  by  some  of  the  parties,  had  been  made  the  subjects  of  sale 
and  purchase,  and  also  of  devise  and  succession  ;  that,  when  they 
were  worked  out  or  went  to  decay,  other  kilns  had,  from  time  to 
time,  been  built,  in  like  manner,  on  other  parts  of  the  waste ;  and 
the  defendants  had,  under  these  circumstances,  occupied  kilns, 
and  some  of  them  cottages,  either  built  by  themselves  or  purchased 
or  inherited  from  others ;  and  it  was  contended,  on  their  part,  that 
this  evidence  showed  an  adverse  possession,  sufficient  to  preclude 
the  lessee  of  the  Grown  from  recovering  in  this  action.  It  was 
contended,  also,  that  the  documentary  evidence  adduced  by  the 
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lessors  of  the  plaintiff,  and  the  payment  of  the  ancient  rents,       dobcL 
showed  no  right  in  the  Crown  to  the  wastes  in  question ;  that  they  r, 

appeared  to  be  quit-rents,  paid  in  respect  of  particular  lands,  and  Roberts. 
not  in  respect  of  any  manorial  title  in  the  Grown  ;  that  the  evidence 
of  workings,  under  the  lease  to  Lloyd,  in  particular  parts  of  the 
waste,  raised  no  inference  as  to  the  general  title  to  the  whole  waste, 
unless  there  were  a  manorial  right ;  and  that  the  other  leases  were 
of  no  value  as  acts  of  ownership,  no  act  being  shown  to  have  been 
done  under  them. 

The  learned  Judge,  in  summing  up,  stated  his  opinion  to  be, 
that,  if  a  title  in  the  Crown  was  established  by  the  evidence,  the 
acts  proved  on  the  part  of  the  defendants  did  not  amount  to  such 
an  adverse  possession  as  could  displace  that  title;  and,  after 
commenting  upon  the  various  documents,  and  expressing  an 
opinion  that  there  was  no  sufficient  evidence  of  a  manor,  he  left  it 
to  the  jury,  upon  all  the  evidence  in  the  case,  to  say  whether  they 
thought  *that  the  evidence  showed  an  existing  title  in  the  Crown  to  I  *o29  ] 
the  wastes  within  the  vills  of  Penmaen  and  Llysfaen,  which  title 
appeared  to  have  been  acquired,  if  at  all,  under  the  purchase  from 
Lord  William  de  Montague  in  the  reign  of  Edward  III. 

The  jury  found  a  verdict  for  the  plaintiff. 

On  a  former  day  in  this  Term,  (Nov.  6), 

Evans  moved  for  a  new  trial,  on  the  grounds  of  the  improper 
admission  of  evidence,  of  misdirection,  and  that  the  verdict 
was  against  the  evidence  : 

The  title  of  the  Crown,  or  rather  of  the  lessee  of  the  Crown,  to 
recover  in  this  action,  was  founded  entirely  upon  the  purchase  by 
the  Crown  of  the  vills  of  Penmaen  and  Llysfaen  from  the  Lord 
William  de  Montague,  in  the  reign  of  Edward  III.  TheriB  was  no 
evidence  of  any  manor,  and  the  Crown  did  not  claim  at  all  by 
virtue  of  its  prerogative.  The  document  which  shows  the  nature 
and  extent  of  the  purchase  from  Lord  William  de  Montague  is  the 
extent  or  survey  temp.  Edward  III.,  and  that  showed  no  title  to 
the  wastes  in  question;  all  that  appeared  from  it  was,  that  the 
Grown  was  entitled,  under  that  purchase,  to  certain  lands  in  those 
vills,  held  under  a  sort  of  gavelkind  tenure,  by  customary  tenants, 
and  to  other  specific  lands  held  by  free  tenants,  a  portion  of  which 
'was  waste.  The  numerous  ministers'  accounts  which  were  put  in 
carried  the  proof  no  further.  And,  with  respect  to  the  Crown 
leases,  there  was  no  proof  of  any  act  done  under  the  lease  to 
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Dob  d.       Butler,  bat  at  the  most  only  of  certain  accounts  rendered  by  the 
«.       '  lessee;  and  the  workings  by  Lloyd  under  the  lease  to  him,  which 
RoBBBTs.     ^gj.g  qI  .^^j.y  modern  date,  and  to  a  very  inconsiderable  extent, 
furnished  no  evidence  of  title  to  the  whole  waste. 

(Pabke,  B.  :  The  leases  were  surely  good  evidence  of  the  right  to 

the  whole  soil  a  part  of  which  was  demised.     There  can  hardly  be 

a  stronger  act  of  ownership  than  a  man's  demising  an  estate,  and 

r  *630  ]      another  person's  being  willing  to  take   *it,  and  to  enter  into 

covenants  with  respect  to  it.) 

Assuming  that  the  leases  were  evidence,  what  is  their  weight  in 
this  instance  ?  The  evidence  of  working  under  the  lease  can  only 
apply  to  that  part  of  the  waste  in  which  it  was  done. 

(Pabke,  B.  :  How  can  you  show  a  title  to  the  whole  estate,  except 
by  acts  of  ownership  in  different  parts  of  it?) 

That  would  be  only  where  there  is  some  evidence  of  a  general 
right. 

(Parks,  B.  :  There  is  such  evidence  here ;  the  extent  states  the 
whole  vills  to  be  the  property  of  the  Crown.) 

Secondly,  the  documents  were  improperly  proved  by  examined 
copies.  There  is  no  statute  which  gives  such  documents,  for  this 
purpose,  the  force  of  records. 

(Parke,  B.  :  If  the  custody  is  of  a  public  nature,  copies  would  be 
evidence,  the  same  as  in  the  case  of  the  books  of  the  Bank  of 
England,  or  of  Domesday  Book. 

Pollock,  G.  B.  :  The  stat.  2  Will.  IV.  c.  1,  s.  15,  requires  the 
Treasury  to  provide  a  proper  building  for  the  safe  custody  of  all 
the  deeds  and  other  official  papers,  which  before  were  deposited  in 
the  offices  or  custody  of  the  auditors  of  the  land  revenues  of  the 
Crown,  and  of  such  other  writings  as  shall  thereafter  be  deposited 
as  provided  for  in  the  Act,  which  building  is  to  be  called  "  The 
Office  of  Land  Revenue  Records  and  Inrolments ; "  and  by  the 
21st  section,  all  deeds  or  instruments  which  would  or  ought  io 
have  been  inrolled  under  the  10  Geo.  IV.  c.  50,  are  to  be  inrolled 
in  that  office.  It  was  from  that  custody  that  these  copies  were 
brought.  All  these  documents,  which  relate  to  the  public  rights 
of  the  Grown,  are  of  such  a  nature,  that,  when  directed  to  be  kept 
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in  any  particular  cnstody,  and  so  deposited,  they  are  proveable  by       Don  d. 

\^IT  I  TAlff  TV 

examined  copies,  not  on  the  ground  of  their  being  books  of  a  public         \^ 
nature,  such  as  that  all  the  world  may  look  at  them,  but  on  the     Roberts. 
ground  of  the  great  inconvenience  of  removing  them.    Where  the 
original  documents  would  be  evidence,  and  they  are  kept  among 
the  muniments  of  the  Grown,  as  evidence  of  the  title  of  the  Grown, 
copies  of  them  *will  be  evidence.)  [  •631  ] 

At  all  events,  the  copy  of  Lord  Leicester's  rental  was  not  evidence, 
for  it  proved  his  title  only,  not  that  of  the  Grown. 

(Pabke,  B.  :  The  rental  was  found  among  the  muniments  of 
title  of  the  Grown,  and  it  appears  that  the  estate  had  come  back 
into  the  Grown.) 

Next,  the  copy  of  the  lease  to  John  Lloyd  was  not  admissible. 
That  was  a  document  which  required  inrolment  within  six  months 
after  its  execution,  under  the  stat.  10  Geo.  IV.  c.  50,  s.  68.  It 
bore  date  in  1822,  and  the  entry  of  its  inrolment  on  the  copy 
produced  in  evidence  was  dated  in  1848.  The  statute  has,  indeed, 
a  proviso  for  inrolment  after  the  six  months,  but  that  is  by  special 
order,  and  on  certain  conditions.  The  argument  for  the  plaintiff 
vras,  that  it  was  a  mistake  in  the  copy  for  1828.  But  if  copies  of 
such  documents  be  admissible,  they  must  be  correct  copies ;  and 
priind  facie  this  was  not  such. 

(Pollock,  G.  B.  :  What  is  the  effect  of  the  instrument  not  being 
inroUed  within  the  six  months  ?) 

That  it  is  void,  or  at  least  that  it  does  not  bind  the  Grown. 

(Pakkb,  B.  :  That  is  questionable ;  but  supposing  it  to  be  so, 
here  it  was  tendered  in  evidence  only  to  connect  Lloyd,  the  lessee, 
with  the  Grown,  and  to  show  that  his  acts  were  acts  of  ownership 
by  the  Grown ;  and  for  that  purpose  it  was  evidence,  although  not 
inroUed. 

Pollock,  G.  B.  :  For  that  purpose  this  copy  of  the  lease  was 
certainly  evidence,  whether  it  was  inrolled  or  not;  but  I  have 
considerable  doubt  whether  the  statute  is  not  in  that  respect 
directory  only.) 

Thirdly,  assuming  that  these  documents  were  well  proved  by  the 
examined  copies,  the  extent  of  the  8  Edw.  III.  was  not  a  document 
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Doe  d.       of  sach  a  nature  as  to  be  in  itself  admissible  in  evidence  for  the 

r.       '  Crown.     It  is  a  mere  statement  of  the  purport  of  a  conveyance 

BoBEHTs.     ^  ^Yie  Crown,  not  shown  to  have  been  made  under  any  public 

authority.     Such  a  document  would  not  be  evidence  for  a  private 

person. 

(Pabke,  B.  :  It  is  a  finding  by  a  public  officer,  on  a  public 
matter.) 

[  •632  ]  It  did  not  appear  to  be  so.  The  conveyance  itself  would  *no  doubt 
be  evidence,  but  this  is  merely  a  statement  of  the  nature  and  extent 
of  the  premises  conveyed. 

(Pabke,  B.  :  Such  evidence  was  admitted  in  Roive  v.  Brenton  (i), 
in  Tooker  v.  The  Duke  of  Bedford  (2),  and  in  The  Earl  of  Carnarvon 
V.  ViUebois(3).) 

Lastly,  the  learned  Judge  misdirected  the  jury  as  to  the  effect  of 
the  evidence  given  on  the  part  of  the  defendants.  He  did  not  leave 
it  to  the  jury  to  draw  any  conclusion  of  fact  from  that  evidence, 
but  stated  absolutely,  that,  supposing  the  Crown  to  have  established 
a  title,  the  acts  of  the  defendants  did  not  amount  to  such  a 
possession  as  to  displace  the  title  of  the  Crown. 

(Pollock,  C.  B.  :  If  the  entire  district  was  in  charge  to  the 
Crown  within  sixty  years,  no  acts  of  this  nature  on  different  parts 
of  it  would  displace  the  Crown,  even  though  such  possession 
continued  for  above  sixty  years.) 

The  learned  Judge  stated  it  to  be  no  possession  at  all,  still  less  an 
adverse  possession.  That  was  too  unqualified  a  statement ;  it  was 
merely  for  the  jury  to  pronounce  upon  the  character  of  the  acts 
proved. 

Pollock,  C.  B.  : 

We  will  take  time  in  order  to  communicate  with  my  brother 
Coleridge  as  to  the  last  point.  With  respect  to  the  others,  it 
appears  to  me  that  all  the  documents  to  which  reference  has  been 
made  were  properly  received  in  evidence. 

(1)  32  B.  R.  524  (8  B.  &  C.  747  ;  3  45  B.  B,  775  (3  Nev.  &  P.  174;  7  Ad.  & 
Man.  &  By.  133).  El.  617);  BHsco  v.  Lomax,  47  B.  B. 

(2)  1  Burr.  146.  549  (3  Nev.  &  P.  308 ;  8  Ad.  &  El. 

{^)  Ante,  6\-i,     See  Evans  y,  lay Ivf'f  198). 
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Pabke,  B.  :  Doe  d. 

William  IV. 
I  agree  that  all  the  docaments  were  properly  received.     These     _    v. 

are  documents  of  a  public  nature,  like  the  Bank  or  East  India 

books,  and  are  not  to  be  removed,  on  ground  of  the  inconvenience 

that  would  thereby  be  occasioned  to  the  public  service ;  examined 

copies  of  them,  therefore,  are  admissible  in  evidence.     *Then  the       [  *5S3  i 

extent  of  the  8  Edw.  III.  was  clearly  evidence,  as  being  the  result 

of  an  inquiry,  by  a  public  oflScer,  into  the  title  of  the  Crown  to  these 

lands.     So,  the  leases  are  good  evidence,  even  though  not  inroUed, 

as  acts  of   ownership   by   the   Crown.      With    respect    to  Lord 

Leicester's  rental   being  found  in  the   public   office   among  the 

muniments  of  the  Crown,  a  copy  of  it  is  admissible ;  and  the  original 

is  receivable,  because  the  officer  thereby  charges  himself.    With 

respect  to  the  summing  up,  we  will  consult  my  brother  Coleridge. 

GuRNBY,  B.,  and  Bolfe,  B.,  concurred. 

Cur,  adv.  vtdt. 

Pollock,  C.  B.,  now  said : 

In  this  case  there  was  a  motion  for  a  new  trial,  on  the  ground, 
among  others,  of  misdirection.  All  the  other  points  were  disposed 
of  at  the  time  the  rule  was  moved  for  at  the  Bar.  One  point 
was  reserved  for  communication  with  the  learned  Judge,  and  that 
was  as  to  the  effect  of  the  acts  proved  to  have  been  done  by  the 
defendants  and  others  upon  the  lands  in  dispute ;  how  far  those 
acts  amounted  to  acts  of  ownership,  which  would  be  evidence  of 
title,  so  as  to  give  the  defendants  the  right  to  exclude  the  Crown, 
on  account  of  an  ownership  or  possession  for  above  sixty  years.  . 
The  learned  Judge  reports  to  us  that  he  put  the  question  to  the 
jury  whether  the  Crown  had  the  right,  and,  if  it  had,  whether  there 
was  an  adverse  possession  for  more  than  sixty  years,  and  that  he 
left  to  them  for  their  consideration  all  those  facts  and  circumstances 
which  were  mentioned  at  the  Bar  as  the  foundation  for  a  new  trial, 
as  having  been  by  the  learned  Judge  deemed  to  be  immaterial.  He 
left  it  to  the  jury  to  consider  whether  they  were  acts  of  ownership, 
done  in  the  assertion  of  a  right,  or  whether  they  were  mere  acts 
of  trespass,  not  acquiesced  in  on  the  part  of  the  Crown.  The  jury 
have  decided  by  their  verdict  that  they  were  mere  *acts  of  trespass  ^  ♦534  ] 
from  time  to  time,  and  not  acts  of  ownership.  And  the  learned 
Judge  reports  to  us  that  this  verdict  was  satisfactory  to  him- 
Therefore  there  will  be  no  rule  for  a  new  trial. 

Bide  refused. 
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1841.  In  re  WHICHER. 

iSVr.  25. 
(13  Meeson  &  Welsby,  549—551 ;  S.  C.  14  L.  J.  Ex.  78 ;  2  DowL  &  L.  407.) 

[  ^     J  In  order  to  ground  an  application  to  tax  an  attorney's  bill,  after  verdict, 

under  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37,  the  ''special  circum- 
stances "  must  have  relation  to  some  matter  newly  come  to  the  knowledge 
of  the  party,  and  it  is  not  sufficient  to  show  circumstances  known  to  the 
defenduit  before  the  action. 

Jervis  had  obtained  a  rule  calling  upon  the  plaintiff,  an  attorney, 
to  show  cause  why  his  bill  of  costs,  charges,  and  disbursements, 
delivered  to  the  defendant,  and  for  the  recovery  whereof  this  action 
was  brought,  should  not  be  referred  to  the  Master  to  be  taxed.  It 
appeared  from  the  affidavits,  that,  in  May,  1843,  the  defendant 
Thomas  showed  to  Whicher  an  attorney's  bill  of  costs  against  him, 
amounting  to  about  447/.,  which,  after  perusing  it,  Whicher 
advised  should  be  taxed,  stating  that,  on  taxation,  200L  at  least 
would  be  struck  off.  The  bills  were  thereupon  delivered  to  Whicher 
to  be  taxed,  he  giving  the  following  undertaking  to  Thomas  :  **  Mr. 
James  Thomas  has  this  day  placed  in  my  hands  certain  bills  of  costs 
of  Mr.  J.  T.,  for  the  purpose  of  having  the  same  taxed ;  and  I 
hereby  undertake  not  to  put  Mr.  Thomas  to  any  expense  in  conse- 
quence of  such  taxation,  but  that  the  expense,  if  any,  shall  be  paid 
out  of  the  money  to  be  deducted  from  the  taxation  of  such  bills." 
An  attorney  in  London,  named  Bozon,  upon  Whicher's  recom- 
mendation, was  afterwards  retained  by  Thomas  to  tax  the  bills. 
Less  than  one-sixth  (about  492.)  having  been  taxed  off,  Thomas  was 
obliged  to  pay  Bozon  his  bill,  amounting  to  38Z.,  for  the  costs  of  the 
taxation.  In  the  month  of  August  following,  Whicher  delivered  to 
[  •550  ]  Thomas  an  unsigned  bill  of  costs  for  86Z.  8«.  8d.,  *exclusively  for 
business  done  by  him  in  and  about  the  taxation,  and  brought  an 
action  to  recover  the  amount.  The  writ  was  dated  the  16th  of 
August,  1848.  The  defendant  Thomas  suffered  judgment  by  default, 
and  on  the  8rd  of  November  a  Ji.fa.  issued,  under  which  the  debt 
and  costs  were  levied.  This  rule  was  obtained  on  the  4th  of 
November,  1844. 

Crowder  showed  cause : 

*  ♦  The  application  is  too  late.  The  stat.  6  <fe  7  Vict.  c.  78,  s.  87, 
provides,  that ''  no  such  reference  shall  be  directed  upon  an  applica- 
tion made  by  the  party  chargeable  with  such  bill,  after  a  verdict 
shall  have  been  obtained,  or  a  writ  of  inquiry  executed,  in  any 
action  for  the  recpyery  of  the  deuiaxid  of  such  attorney,"  &c., 
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"  except  under  special  circumstances,  to  be  proved  to  the  satisfaction  in  re 
of  the  Court  or  Judge  to  ^hom  the  application  for  such  reference 
shall  be  made."  The  case  does  not  come  within  the  latter  part  of 
the  clause,  for  the  special  circumstances  there  mentioned  mean, 
facts  which  have  newly  come  to  the  knowledge  of  the  party,  and  of 
which  he  was  not  cognizant  at  the  time  the  action  was  brought. 
The  facts  here  stated  were  as  well  known  to  the  defendant  at  the 
time  of  the  action  brought  as  now. 


Jervia,  in  support  of  the  rule  : 

*  *  The  facts  stated  in  the  afiQdavit  constitute  those  special 
circumstances  which  the  statute  contemplated. 

(BoLFE,  B. :  According  to  the  affidavits,  the  defendant  had  a  good 
defence  ;  why  did  he  not  plead  it  ?) 

The  old  rule  of  practice  was,  that  a  party  might  come  to  the  Court  for 
taxation  under  special  circumstances,  even  though  he  had  a  defence. 

(Pabee,  B.  :  A  party  never  thought  of  taxing  an  attorney's  bill 
after  verdict,  unless  he  had  been  taken  by  surprise,  or  miscon- 
ceived his  case,  and  then  he  was  bound  to  come  within  the  four 
days  allowed  to  set  aside  a  verdict.  There  are  no  circumstances  here 
of  which  the  defendant  might  not  have  availed  himself  before.) 

The  affidavits  show  that  the  plaintiff  deceived  the  defendant ;  he 
ought  to  have  told  him  that  he  would  have  to  pay  Bozon's  charges. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  is 
no  reason  shown  why  the  application  was  not  made  at  a  much 
earlier  period.  It  appears  to  me  that  the  ''  special  circumstances," 
under  which  the  Court  will  interfere  after  verdict,  should  be  some 
new  matter  which  has  come  to  the  knowledge  of  the  party,  who 
should  show  that  he  has  used  due  diligence  in  applying  to  the 
Court  on  learning  it.  In  this  case  there  is  no  fact  stated  of  which 
the  party  was  not  fully  aware  nearly  a  year  ago;  and  after 
acquiescing  for  so  long  a  period,  I  think  the  Court  ought  not  to 
interfere.  The  rule  ought  to  be  discharged  ;  but,  as  Whicher  does 
not  deny  the  allegations  contained  in  the  affidavits,  we  think  he  is 
not  entitled  to  costs. 

Pab^e,  B.,  and  Bolfs,  Bm  concurred. 

Jtule  discharged,  tcithmtt  costs s 
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1844.  HAEGEEAVES  v.  PAESONS  (1). 

[  561  ]  (13  Meeaon  &  Welsby,  561—570 ;  S.  C.  14  L.  J.  Ex.  250.) 

The  defendant  and  P.  agreed  for  the  sale  by  P.  to  the  defendant  of  the 
**put  or  call"  of  50  foreign  railway  shares,  at  a  certain  price  per  share 
premium,  at  any  time  on  or  before  the  1 8th  February,  1844.  Before  that  day, 
the  defendant  agreed  to  resell  the  option  to  the  plaintiff,  and  to  guarantee  the 
performance  of  the  agreement  by  P.  On  the  1 6th  February,  the  plaintiff  called 
the  shares,  (i.e.  required  the  delivery  of  them  pursuant  to  the  agreement), 
but  it  was  at  the  same  time  verbally  agreed  between  him  and  the  defendant 
and  P.,  that  they  should  be  delivered  by  P.  to  the  plaintiff,  not  on  the 
18th  February,  but  on  the  2nd  of  March,  at  Paris :  Held,  that  this  was  not 
an  agreement  by  the  defendant  to  be  answerable  for  the  default  of  P.,  but 
an  original  promise  by  the  defendant  for  the  delivery  of  the  shares  by  P., 
for  which  a  note  in  writing  was  not  required  by  the  Statute  of  Frauds. 

To  an  action  on  this  agreement  of  guarantee,  the  defendant  pleaded,  that, 
on  the  18th  of  February,  it  was  agreed  between  the  plaintiff  and  P.,  without 
the  knowledge  or  consent  of  the  defendant,  that  the  shares  should  not  be 
delivered  according  to  the  notice  given  by  the  defendant  to  P.,  (I'.e.  for  the 
18th  February),  but  that  the  contract  should  be  carried  over,  and  the 
delivery  of  the  shares  postponed  until  the  1st  of  March,  and  so  that  P. 
made  default  with  the  leave  and  licence  of  the  plaintiff.  The  replicatioD 
denied  that  it  was  agreed  as  alleged  in  the  plea :  Held,  that  this  put  in 
issue  not  only  the  fact  of  the  agreement,  but  also  the  fact  that  it  was  made 
without  the  knowledge  or  consent  of  the  defendant. 

Assumpsit.     The  first  count  of  the  declaration  stated,  that  there- 
tofore,  and  before  the    making  of    the    agreement    thereinafter 
mentioned  between  the  plaintiff  and  the  defendant,  to  wit,  on  the 
18th  of  August,  1843,  a  certain  agreement  was  made  and  entered 
into  between  one  Charles   Stewart  Parker    and    the    defendant, 
whereby,  in  consideration  of  the  sum  of  43Z.  158.  then  paid  by  the 
defendant  to  the  said  G.  S.  Parker,  the  said  G.  S.  Parker  agreed,  for 
himself  and  his  executors,  either  to  take  from  or  deliver  to  the 
defendant,  at  his  the  defendant's  option,  fifty  shares  in  the  Bouen 
and  Havre  Eailway,  at  the  price  of  11.  12s.  6d.  per  share  premium, 
at  any  time  on  or  before  the  18th  day  of  February,  a.d.  1844  ;    in 
either  case  the  said  sum  of  43Z.  15$.  then  paid  by  the  defendant  to 
belong  to  the  said  G.  S.  Parker,  and  the  receiving  or  the  delivery  of 
the  shares  to  complete  the  contract.     And  the  plaintiff  further 
saith,  that  afterwards,  and  before  the  said  18th  day  of  February, 
A.D.  1844,  and  before  the  defendant  had  exercised  his  said  option 
to  receive  or  deliver  the  said  shares,  to  wit,  on  the  22nd  day  of 
November,   a.d.  1843,  by  a  certain  other  agreement  then   made 
between  the  plaintiff  and  the  defendant,  the  plaintiff,  at  the  request 
of  the  defendant,  bought  of  the  defendant,  and  the  defendant  sold 

(1)  Cited,  Ouild  A  Co.  v.  Cmrad  [1894j  2  Q.  B,  885,  894, 63  L,  J.  Q.  B.  721,  Jl 
L,  T,  140,  C,  A,— A,  0, 
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to  the  plaintiff,  all  his  the  defendant's  right  and  property  in  the 
said  agreement  in  this  count  mentioned,  between  the  ^defendant 
and  the  said  G.  S.  Parker,  and  all  the  benefit  of  the  said  option, 
and  guaranteed  the  performance  of  the  said  agreement  by  the  said 
C.  S.  Parker,  at  and  for  the  price  or  sum  of  81i.  5«.,  to  be  then 
paid  by  the  defendant  to  the  plaintiff,  it  being  expressly  understood, 
that  the  said  BIZ.  58.  was  to  be  the  defendant's  property  in  either 
case,  to  wit,  either  in  the  case  of  the  receiving  or  delivering  the 
said  shares,  and  the  receiving  or  delivering  the  said  shares  to 
complete  the  contract ;  and  the  plaintiff  then  paid  to  the  defendant 
the  said  sum  of  81Z.  5«.,  for  the  purpose  and  on  the  terms  aforesaid; 
and  thereupon,  in  consideration  of  the  premises,  and  of  the  said 
sum  of  81/.  58.  so  then  paid  by  the  plaintiff  to  the  defendant  as 
aforesaid,  and  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  then  promised  the  defendant  to  perform  and  fulfil  the  said 
last-mentioned  agreement  in  all  things  on  the  part  of  him  the 
plaintiff  to  be  performed  and  fulfilled,  he  the  defendant  then 
promised  the  plaintiff  to  perform  and  fulfil  the  said  last-mentioned 
agreement  in  all  things  on  his  the  defendant's  part  to  be  performed 
and  fulfilled,  and  that  the  said  G.  S.  Parker  should  deliver  and 
receive  the  said  fifty  Havre  and  Bouen  shares,  at  the  price  and 
according  to  the  terms  of  the  said  agreement  between  the  defendant 
and  the  said  G.  S.  Parker,  and  that  the  plaintiff  should  have  the 
full  benefit  of  the  said  option;  and  although  the  plaintiff  hath 
always  well  and  truly  performed  all  the  terms  of  the  said  last- 
mentioned  agreement  on  his  the  plaintiff's  part  to  be  performed  and 
fulfilled,  and  although  the  defendant  hath  always  well  and  truly 
performed  and  fulfilled  all  things  in  the  said  agreement  between 
him  and  the  said  G.  S.  Parker  on  his  the  defendant's  part  and 
behalf  to  be  performed  and  fulfilled,  and  although  the  plaintiff, 
before  the  said  18th  day  of  February,  1844,  and  within  a  reason- 
able time  in  that  behalf,  to  wit,  on  the  1st  day  of  February,  1844, 
required  the  defendant  to  give  notice  to  the  said  G.  S.  Parker,  and 
the  defendant,  in  compliance  *with  such  request,  did  then  give 
notice  to  the  said  G.  S.  Parker,  that  he  the  defendant  called  upon 
and  required  the  said  G.  S.  Parker  to  deliver  to  him  the  said 
defendant  fifty  shares  in  the  Havre  and  Bouen  Bailway,  according 
to  the  agreement  between  the  defendant  and  the  said  G.  S.  Parker, 
on  the  said  18th  day  of  February,  1844,  and  that  he  had  appointed 
the  plaintiff  to  be  his  agent  to  receive  the  said  shares,  and  to  pay 
the  said  C.  S.  Parker  for  the  same,  according  to  the  terms  of  the 


Har. 

OBEAVKS 
f. 

Pabsonb. 
[  •562  ] 


[  'ses  ] 
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Hab-        said  first-mentioned  agreement,  and  althoogh  the  defendant,  and 

r.  the  plaintiff  as  the  agent  of  the  defendant,  were,  and  each  of  them 

PAB80K8.      ^^g^  Qjj  ^jjg  gg^j^  jgjjj  jj^y  qJ  February,  1844,  ready  and  willing  to 

accept  and  receive  the  said  shares,  and  to  pay  for  the  same  after 
the  rate  provided  by  the  terms  of  the  said  agreement  between  the 
defendant  and  the  said  G.  S.  Parker,  of  which  the  said  G.  S.  Parker 
and  the  defendant  had  then  notice,  yet  the  said  G.  S.  Parker  did 
not  nor  would,  on  the  said  18th  day  of  February,  1844,  or  at  any 
other  time,  deliver  the  said  shares,  or  any  of  them,  to  the  plaintiff 
or  to  the  defendant,  or  perform  his  said  contract  with  the  defendant, 
but  therein  wholly  failed  and  made  default,  contrary  to  the  said 
guarantee  and  promise  of  the  defendant  by  him  given  to  the 
plaintiff  in  that  behalf,  of  all  which  the  defendant  had  notice  ;  and 
the  said  shares  are  still  wholly  undelivered  to  the  plaintiff  or 
the  defendant,  whereby,  and  by  reason  of  the  non-delivery  of  the 
said  shares,  and  of  the  breach  of  the  defendant's  said  promise,  the 
plaintiff  has  lost  all  the  benefit  and  profit  which  he  would  otherwise 
have  obtained  from  the  purchase  of  the  said  shares  at  the  said  price 
of  II.  12s.  6d.  per  share  premium,  amounting  to  a  large  sum,  to 
wit,  500Z.,  and  has  been  otherwise  greatly  injured  and  damnified. 

The  second  count  was  in  the  same  terms,  founded  upon  another 
similar  contract,  of  the  same  date,  in  respect  to  fifty  other  shares 
in  the  same  railway.  The  third  and  fourth  counts  differed  from 
[  ^664  ]  the  first  and  second  counts  *only  in  the  introduction  of  a  statement, 
that,  before  the  18th  day  of  February,  1844,  it  was  agreed  between 
the  plaintiff  and  the  defendant,  and  the  said  G.  S.  Parker,  that  the 
delivery  and  receipt  of  the  said  shares  respectively  should  be 
postponed  until  the  2nd  day  of  March,  1844,  and  should  take  place 
at  the  house  of  Laffitte,  Blount,  &  Go.,  bankers  in  Paris,  and  in 
alleging  a  breach  by  non-delivery  at  that  time  and  place. 

The  defendant  pleaded,  first,  to  the  whole  declaration,  non 
assumpsit;  then,  to  each  of  the  four  counts,  pleas  denying  the 
agreement  between  Parker  and  the  defendant,  the  agreement 
between  the  plaintiff  and  the  defendant,  the  guarantee  by  the 
defendant  of  the  performance  of  the  agreement  by  Parker,  and 
the  notice  by  the  defendant  to  Parker  to  deliver  the  shares,  alleged 
in  each  of  them;  to  the  first  and  second  counts,  a  plea  (the  sixth) 
alleging,  that,  after  the  defendant  gave  notice  to  Parker  as  alleged, 
and  before  any  default  by  Parker  in  the  performance  of  his  contract 
with  the  defendant,  to  wife,  on  the  said  18th  of  February,  1844,  it 
was  ];Duti;i^lly  ^gr^^d  by  and  betwe^  the  plaintij^f  and    Parker, 
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without  the  knowledge  or  consent  of  the  defendant,  that  the  said        Hab- 
shares  should  not  be  delivered  according  to  the  said  notice,  but  ^^ 

that  the  contract  of  Parker  should  be  carried  over,  and  the  delivery  parsons. 
of  the  shares  postponed  until  a  later  period,  to  wit,  until  the  1st 
of  March  then  next  following,  and  that  they  should  then  be 
delivered  at  a  place  in  parts  beyond  the  seas,  to  wit,  at  Messrs. 
Laffitte  &  Co.'s,  of  Paris ;  and  so  that  Parker  made  default  by 
and  with  the  leave,  license,  and  consent  of  the  plaintiff.  The 
replication  to  this  plea  traversed  the  agreement  therein  alleged. 
To  the  third  and  fourth  counts,  the  defendant  pleaded  also  a  plea 
denying  that  it  was  agreed  between  the  plaintiff  and  the  defendant, 
or  between  the  defendant  and  Parker,  as  therein  alleged;  and, 
lastly,  to  the  whole  declaration,  he  pleaded,  that  the  said  several 
contracts  and  mutual  promises  of  the  ^plaintiff  and  the  defendant  [  *565  ] 
respectively  were  by  mutual  consent  and  agreement  mutually 
rescinded,  waived,  abrogated,  and  annulled ;  which  was  denied  by 
the  replication. 

The  cause  was  tried  before  Cress  well,  J.,  at  the  last  Liverpool 
Assizes.  The  plaintiff  proved  two  written  contracts  between  the 
defendant  and  Parker,  dated  Aug.  18,  1848,  being  each  of  them 
for  the  purchase  by  the  defendant  from  Parker  of  the  "put  or 
cair'  of  fifty  Havre  and  Bouen  shares,  at  any  time  before  18th 
February,  1844  ;  "  20«.  to  be  paid  down,  to  put  or  call  at  32«.  6d. 
per  share  premium.'*  The  '*  puts  or  calls  "  were  in  the  following 
terms: 

"To Liverpool,  18th  August,  1848. 

"I,  Charles  Stewart  Parker,  of  Liverpool,  merchant,  in  con- 
sideration of  the  sum  of  60i.  paid  to  me,  the  receipt  of  which  I 
hereby  acknowledge,  do  hereby  agree,  on  behalf  of  myself,  my 
heirs,  executors,  and  administrators,  to  deliver  or  not  deliver  (at 
your  option)  to  you,  or  to  your  order,  ten  days'  clear  notice  being 
given,  at  any  time  on  or  before  the  18th  of  February,  1844,  fifty 
shares  in  the  Havre  and  Bouen  Bailway,  at  the  rate  of  IZ.  12^.  6d. 
per  share  premium ;  and  it  is  agreed  that  you  are  to  be  entitled 
to  all  advantages  which  are  now  due,  and  may  accrue  upon  the 
said  shares  from  this  day  up  to  the  time  the  said  shares  may 
be  called ;  it  being  expressly  understood  that  the  said  sum  of  601, 
is  my  property,  whether  the  said  shares  are  called  or  not. 

"  C.  S.  Parker." 

The  shares  rose,  and  on  the  22nd  of  November  following  the 
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Hab-        defendant  resold  these  two  calls  to  Messrs.  Henry  Davies  &  Co., 

OREAVK8 

V.  share-brokers,  who   acted   for   the  plaintiff;    22a.  6d»  to  be  paid 

Pabsons.  down,  and  to  put  or  call  at  11.  12«.  6d.  per  share  premiam,  on 
or  before  the  18th  of  February  ;  the  bought  note  expressing,  that 
''  the  buyer  was  to  be  entitled  to  all  dividends  and  other  advan- 
[  ^566  ]  tages,  and  you  (the  defendant)  *to  guarantee  the  seller ;  "  and 
the  defendant  indorsed  on  the  calls,  which  he  delivered  addressed 
in  blank  to  Messrs.  Davies  &  Co.,  the  following  engagement : 

"  Gentlemen, 

'*  In  consideration  of  81/.  5^.,  I  undertake,  on  behalf  of  myself, 
my  heirs  and  executors,  to  fulfil  the  terms  of  the  within  contract. 

"George  Parsons. 
"  Messrs.  Henry  Davies  &  Co." 

The  shares  continued  to  advance  in  price,  and  on  the  16Ui 
February,  the  price  being  then  at  6L  premium,  Mr.  Davies,  one 
of  the  partners  in  the  firm  of  Henry  Davies  &  Co.,  met  the 
defendant  in  the  Stock  Exchange-room  at  Liverpool,  and  "  called  '* 
the  100  shares,  i.e.  required  the  delivery  of  them  by  the  defendant 
on  the  18th  of  February ;  at  the  same  time  asking  the  defendant 
whether  it  would  suit  him  to  deliver  them  in  Paris.  The  defendant 
said  he  would  inquire,  and  called  to  them  a  Mr.  Middleton,  who 
was  Parker's  share-broker,  and  was  then  in  the  room,  and  gave 
him  notice  that  the  plaintiff  had  called  the  shares ;  and  by  the 
assent  of  all  the  parties,  it  was  arranged  that  the  shares  should 
be  delivered  by  Parker  at  Messrs.  Laffitte  &  Co.'s,  in  Paris,  on  the 
2nd  of  March.  No  writing  passed  on  this  occasion.  A  few  days 
afterwards,  however,  Parker  failed  to  a  large  amount,  and  the  shares 
were  not  delivered  on  the  2nd  March,  pursuant  to  the  agreement. 
Messrs.  Davies  &  Co.,  after  giving  formal  notice  to  the  defendant, 
on  the  2nd  of  April,  to  deliver  them,  bought  in  the  100  shares  at 
Paris,  at  700  francs  per  share;  and  in  this  action  the  plaintiff 
claimed  to  recover  from  the  defendant  the  sum  of  618Z.,  the  differ- 
ence between  the  price  so  paid  and  that  at  which  the  options  were 
purchased  from  the  defendant. 

Several  objections  were  taken  for  the  defendant.     First,  that  the 

[  *567  ]      first  count  of  the  declaration  was  not  proved,  inasmuch  *a8  no  call 

was  made  of  the  shares  for  the  18th  of  February,  the  delivery  of 

them  being,  in  the  same  breath,  deferred  to  the  2nd  of  March  at 

Paris ;  and  that,  for  the  same  reason,  the  issue  on  the  fifth  plea 
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(denying  the  notice  by  the  defendant  to  Parker  to  deliver  on  the        Hab- 

OKBAVE8 

18th  of  February)  ought  to  be  found  for  the  defendant.     Secondly,  «-. 

that  the  issue  on  the  sixth  plea  (which  set  up  as  a  defence  the  I'^^sons, 
alleged  agreement  between  plaintiff  and  Parker,  without  the  con- 
sent of  the  plaintiff,  to  carry  over  the  shares  till  the  2nd  of  March) 
was  proved  for  the  defendant ;  for  that  the  replication  to  that  plea 
put  in  issue  only  the  fact  of  such  agreement  having  been  made, 
and  not  also  the  fact  that  it  was  made  without  the  plaintiff 's  con- 
sent. Thirdly,  that  the  agreement  to  postpone  the  delivery  of  the 
shares  to  the  2nd  of  March  was,  on  the  defendant's  part,  an  agree- 
ment to  answer  for  the  default  or  miscarriage  of  Parker,  and  ought, 
therefore,  in  order  to  bind  the  defendant,  to  have  been  in  writing. 
The  learned  Judge  overruled  these  objections,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  687Z.  10«.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  on  such 
of  the  issues  as  the  Court  should  think  fit. 
In  Michaelmas  Term,  (Nov.  8), 

Watson  moved  accordingly : 

The  evidence  showed  that  the  original  written  agreement,  by 
which  the  options  on  these  shares  were  to  be  determined  on  the 
18th  February,  was  varied  by  a  subsequent  parol  agreement, 
whereby  the  term  was  extended  to  the  2nd  of  March,  and  they 
were  made  deliverable  in  Paris.  That  being  so,  the  first  count  of 
the  declaration,  which  alleged  that  the  plaintiff  called  for  the  shares 
to  be  delivered  on  the  18th  of  February,  was  not  proved ;  for  at  the 
same  moment  at  which  they  were  called,  a  further  day  was  agreed 
upon  for  that  purpose.  So,  also,  as  there  was  no  absolute  call  of 
the  shares  for  the  former  day,  the  issue  on  the  fifth  plea  was  not 
proved.  *Then  the  replication  to  the  sixth  plea  puts  in  issue  only  [  *568  ] 
the  single  fact  of  the  agreement  for  the  postponement  of  the  time 
for  the  delivery  of  the  shares,  and  the  allegation  that  it  was  made 
without  the  plaintiff's  consent  is  not  parcel  of  that  issue,  which 
ought  therefore  to  be  entered  for  the  defendant. 

Lastly,  the  substituted  agreement,  not  being  in  writing,  was  void 
under  the  Statute  of  Frauds,  as  being  a  promise  to  answer  for  the 
default  or  miscarriage  of  another.  The  defendant  guarantees,  not 
merely  that  the  plaintiff  shall  have  the  benefit  of  this  contract,  but 
that  Parker  shall  perform  it.  And  wherever  a  contract  is  by  the 
Statute  of  Frauds  required  to  be  in  writing,  a  subsequent  agree- 
ment, varying  the  terms  of  it  as  to  the  time  of  its  performance. 
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Hab-        must  be  in   writing  alBo,   in  order  to  be  binding :  ManhaU.  t. 

OBKAVS8 

«.  Lynn  (i),  Stead  v.  Datcher  (2),  Goss  v.  Lord  Ntigent  (3). 

Pabsonb. 

(Pabeb,  B.  :  The  question  is,  whether  this  is  or  not  to  be  con- 
strued as  an  original  agreement  by  the  defendant  for  the  delivery 
of  the  shares  on  the  2nd  of  March.  There  was  no  privity  between 
the  plaintiff  and  Parker.    We  will  consult  the  learned  Judge.) 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was,  on  the  10th  of  December, 
delivered  by 

Pabkb,  B.  : 

In  this  case  a  motion  was  made  by  Mr.  Watson  for  a  nonsuit,  on 
a  point  reserved,  or  for  a  new  trial  for  misdirection,  in  a  case  tried 
before  my  brother  Cresswell,  at  Liverpool.  The  Court  wished  to 
refer  to  the  learned  Judge's  notes,  to  ascertain  the  facts  more 
perfectly,  and  understand  the  objection  raised. 
[  *569  ]  It  was  an  action  by  the  plaintiff  against  the  defendant  *upon  two 

contracts  made  by  him  with  the  plaintiff,  on  the  assignment  of 
two  other  contracts  between  the  defendant  and  Parker,  for  taking 
from  or  delivering  to  the  defendant,  at  his  option,  certain  shares 
in  a  foreign  railway,  at  a  fixed  premium,  on  or  before  the  18th 
February,  1844 ;  and  the  defendant  agreed  to  guarantee  the  delivery 
by  Parker  to  the  plaintiff.  There  were  counts  on  each  agreement, 
and  also  on  a  variation  of  that  agreement  by  a  subsequent  one,  by 
which  it  was  stipulated,  that  the  shares,  instead  of  being  delivered 
in  England  on  the  18th  February,  should  be  delivered  in  France 
on  the  2nd  March,  by  Parker.  Several  issues  were  raised  on  each 
count.  One  was  on  the  allegation  in  the  third  and  fourth  counts 
in  the  declaration,  that  the  defendant  guaranteed  the  performance 
of  the  new  agreement  by  Parker.  Another,  that  no  notice  was  given 
to  Parker  to  deliver  the  shares.  Another  plea,  the  sixth,  was,  that, 
after  the  notice  to  Parker,  it  was  agreed  between  the  plaintiff  and 
Parker,  without  the  knowledge  or  consent  of  the  defendant,  that 
the  delivery  should  be  postponed,  and  the  issue  thereon  was,  that 
it  was  not  so  agreed  7nodo  et  fonnd.  It  appeared  at  the  trial  that 
notice  was  given  by  the  plaintiff  to  the  defendant,  before  the  18th 
February,  to  deliver  the  shares  on  that  day,  and  the  like  notice  by 

(1)  55  R.  R.  534  (6  M.  &  W.  109).  2  P.  &  D.  447). 

(2)  50  E.  It.  327  (10  Ad.  &  El.  57 ;  (3;  39  B.  B.  392  (5  B.  f&  Ad.  58). 
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the  defendant  to  Parker's  broker,  bat  that,  at  the  request  of  the        Hab- 
plaintiff,  the  defendant  procured  Parker's  broker  to  agree  to  deliver  ^. 

at  Paris  on  the  2nd  March  instead.     This  agreement  was  by  paroL     ^^b8«»s. 

Three  objections  were  made  by  Mr.  Watson^  at  the  close  of  the 
plaintiff's  case,  and  reserved  by  the  learned  Judge.  The  first  and 
most  important  was,  that  a  note  in  writing  was  necessary  under  the 
Statute  of  Frauds,  because  the  agreement  or  guarantee  by  the 
defendant,  for  the  performance  by  Parker  of  the  new  agreement, 
was  a  promise  to  answer  for  the  debt  or  default  of  Parker.  The 
learned  *  Judge  intimated  his  opinion,  that  this  was  not  a  case  [  *570  ] 
within  the  statute,  but  was  an  original  promise. 

And  we  are  of  the  same  opinion.  The  statute  applies  only  to 
promises  made  to  the  persons  to  whom  another  is  already,  or  is  to 
become,  answerable.  It  must  be  a  promise  to  be  answerable  for  a 
debt  of,  or  a  default  in  some  duty  by,  that  other  person  towards  the 
promisee.  This  was  decided,  and  no  doubt  rightly,  by  the  Court 
of  Queen's  Bench,  in  Eastwood  v.  Kenyon  (i),  and  in  Thomas  v. 
Cook  (2).  In  this  case  Parker  had  not  contracted  with  the  plaintiff, 
nor  was  it  intended  that  he  should ;  there  was  no  privity  between 
them ;  the  non-performance  of  Parker's  contract  with  the  defendant 
would  be  no  default  towards  the  plaintiff,  and,  consequently,  the 
undertaking  by  the  defendant  was  no  promise  to  answer  for  the 
default  or  miscarriage  of  Parker  in  any  debt  or  duty  towards  the 
plaintiff.  It  was  an  original  promise  that  a  certain  thing  should 
be  done  by  a  third  person. 

The  next  objection  was,  that  there  was  no  proof  of  notice  to 
deliver  on  the  18th  February,  because,  in  the  same  conversation, 
the  2nd  March  was  substituted.  We  agree  with  the  learned  Judge, 
that  there  was  proof  of  notice,  though  it  was  afterwards  withdrawn. 

The  last  point  was,  that  the  verdict  ought  to  have  been  in  favour 
of  the  defendant  on  the  issue  on  the  sixth  plea,  on  which  the  agree- 
ment only  was  said  to  be  put  in  issue,  not  the  want  of  the  knowledge 
and  consent  of  the  defendant  also. 

We  think  this  objection  cannot  be  supported;  because  both 
circumstances  were,  in  our  opinion,  in  issue,  and  certainly  both 
were  not  proved. 

There  must,  therefore,  be  no  rule. 

Rule  refused. 

(1)  52  B.  B.  400  (U  Ad.  &  El.  438 ;  (2)  32  B.  B.  520  (8  B.  &  C.  728  ;  3 

3  P.  &  D.  276).  Man.  &  By.  444). 
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IN  THE    EXCHEQUER  CHAMBER. 


(In  Ebbob  fbox  thb  Coobt  of  Exchbqubb  (i).) 
1844.  ROGERS  V.  8PENCE  (2). 

Dm  7 

(13  Meeson  A  Welsby,  571—581 ;  S.  C.  15  L.  J.  Ex.  49.) 

r  ^71  )  Trespass  for  breakiiig  and  entering  the  dweHing-house  and  garden  of  the 

plaintifp,  and  making  a  great  noise  and  disturbance  therein,  and  damaging 
the  doors,  ftc.  of  the  house,  and  the  trees,  &c.  of  the  garden,  and  seizing 
certain  goods  of  the  plaintiff,  and  exposing  them  to  sale  on  the  premises 
without  his  leave;  whereby  the  plaintiff  and  his  family  were  greatly 
disturbed  and  annoyed  in  the  peaceable  possession  of  the  dwelling-hoase 
and  garden,  and  the  plaintiff  was  prevented  from  carrying  on  his  lawful 
business. 

Plea,  in  bar  of  the  further  maintenance  of  the  action,  that  the  plaintif 
became  bankrupt  after  the  action  brought,  aild  that  an  assignee  had  been 
appointed,  who  accepted  the  appointment ;  whereby,  and  by  virtue  of  the 
statutes  Ac,  the  causes  of  action  became  vested  in  the  assignee. 

The  plea  having  been  demurred  to,  and  judgment  having  been  given  for 
the  plaintiff :  Held,  on  error  brought,  afBrming  the  judgment  of  the  Court 
of  Exchequer,  that  the  plea  was  bad ;  and  that,  the  primary  personal 
injury  to  the  bankrupt  being  the  principal  and  essential  cause  of  action,  it 
still  remained  in  the  bankrupt,  and  did  not  pass  to  his  assignee. 

Trespass  for  breaking  and  entering  the  dwelling-house  and 
garden  of  the  plaintiff,  (tbe  now  defendant  in  error),  and  making 
a  great  noise  and  disturbance  therein,  and  staying  and  continuing 
therein,  making  such  noise  and  disturbance,  for  a  long  space  of 
time,  to  wit,  ten  days,  and  forcing  and  breaking  open  and  damaging 
the  doors,  locks,  staples,  and  hinges  of  the  dwelling-house,  and  by 
walking  destroying  the  herbage  and  tearing  up,  breaking  up, 
breaking  down,  and  damaging  the  fruit-trees  and  fruit,  shrubs, 
and  plants  then  growing  and  being  in  the  said  garden ;  and  also 
for  seizing  and  taking  away  divers  goods  and  chattels,  to  wit, 
SO  tables,  &c.,  of  the  plaintiff,  and  exposing  them  for  sale,  and 
selling  them  upon  the  premises  of  the  plaintiff,  without  his  license 
or  authority ;  whereby  and  by  means  of  which  several  premises  the 
plaintiff  and  his  family  were,  during  all  the  time  aforesaid,  not  only 
greatly  harassed,  disturbed,  and  annoyed  in  the  peaceable  possession 
of  the  said  dwelling-house,  garden,  and  premises,  but  also  the 
plaintiff  was  during  all  the  time  hindered  and  prevented  from 
carrying  on  and  transacting  therein  his  lawful  and  necessary 
[♦572]  affairs  and  *busines8,  and  was  also  deprived  of  the  use  and 
enjoyment  of  his  said  goods  and  chattels. 

Plea,  actionem  ultcrim  non,  because,  after  the  trespass,  and  after 
(I    63  R.  R.  575  (11  M.  &  W.  191).  (2)  Affd.  in  H.  L.  12  CI.  &  Fin.  700. 
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the  commencement  of  this  action,  the  plaintiff  had  become  bank-  Boqbrb 
rupt,  (stating  the  proceedings  in  bankruptcy),  and  one  W.  Pennell  spenok. 
had  been  appointed  the  official  assignee  of  the  estate  and  effects  of 
the  plaintiff  under  the  said  Jiat,  which  said  appointment,  and  the 
matter  thereof,  the  said  Wm.  Pennell  then  accepted,  and  took  upon 
himself  the  burthen  of  the  execution  thereof ;  by  virtue  of  which 
said  appointment  and  acceptance,  and  by  force  of  the  statutes,  the 
said  causes  of  action  in  the  declaration  mentioned,  and  each  and 
every  of  them,  became  and  were  absolutely  vested  in  and  transferred 
to  the  said  W.  Pennell,  as  such  official  assignee  under  the  said 
fiut,  according  to  the  form  of  the  statutes  in  such  case  made  and 
provided.     Verification . 

To  this  plea  the  plaintiff  demurred  generally,  stating  as  the  point 
for  argument,  that  the  declaration  upon  the  face  of  it  disclosed  a 
variety  of  causes  of  action  which  did  not,  according  to  law,  pass  to 
or  vest  in  the  plaintiff's  assignee.  The  plaintiff  joined  in  demurrer; 
and,  on  argument  in  the  Court  of  Exchequer,  judgment  was 
given  for  the  plaintiff  (i).  On  that  judgment  a  writ  of  error  was 
afterwards  brought,  which  was  argued  in  Trinity  vacation,  1848, 
(June  21),  by 

Byles,  Serjt.,  for  the  plaintiff  in  error  : 

The  question  is,  whether  a  right  of  action  for  an  injury  to  the 
real  property  of  the  bankrupt  passes  to  the  assignee.  That  depends 
upon  the  construction  of  the  Bankrupt  Acts.  Under  the  6  Geo.  lY. 
c.  16,  ss.  68,  64  (2),  all  the  property  of  the  bankrupt,  both  real  and 
personal,  passes  to  his  assignees  by  the  assignment  of  the  Com- 
missioners ;  but,  by  the  25th  *section  of  1  &  2  Will.  IV.  c.  56  (8),  [♦673  ] 
the  necessity  for  an  assignment  is  dispensed  with,  and  it  is  enacted, 
*'  that,  where  any  person  shall  be  adjudged  a  bankrupt,  all  his 
personal  estate  and  effects,  present  and  future,  which  by  the  laws 
now  in  force  may  be  assigned  by  the  Commissioners,  shall  become 
absolutely  vested  in  and  transferred  to  the  assignees  or  assignee  for 
the  time  being,  by  virtue  of  their  appointment,  without  any  deed  of 
assignment  for  that  purpose,  as  fully,  to  all  intents,  as  if  such  estate 
and  effects  were  assigned  by  deed  to  such  assignees ;  "  and  there  is 
a^similar  provision  in  the  26th  section,  respecting  the  bankrupt's 
real  property.    That  dispenses  with  the  necessity  of  an  assignment, 

(1)63    E.  E.   676    (11    M.   A  W.  (46  &  47  Vict.  c.  62),  as.  44  and  168.— 

191).  A.  0. 

(2)  Repealed  by  12  &  ISYict.  c.  106,  (3)  Bepealed  by  32  &  33  Vict.  c.  83, 

8.  1.    See  now  Bankruptcy  Act,  1883  s.  20.— A.  0. 
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KooERs  and  everything  which  the  Commissioners  could  before  convey  passes 
Spra^cE.  to  t;be  assignees  by  virtue  of  their  appointment.  The  12th  section 
of  6  Geo.  lY.  c.  16,  gives  the  Commissioners  jurisdiction  over  all 
the  real  and  personal  property  of  the  bankrupt;  and  the  63rd 
section  provides,  that  the  Commissioners  shall  assign  to  the 
assignees  all  the  present  and  future  personal  estate  of,  and  all 
debts  due  to,  the  bankrupt ;  "and  after  such  assignment,  neither 
the  bankrupt  nor  any  person  claiming  through  or  under  him,  shall 
have  power  to  recover  the  same,  nor  to  make  any  release  or 
discharge  therefrom,  but  such  assignees  shall  have  like  remedy 
to  recover  the  same  in  their  own  names,  as  the  bankrupt  himself 
might  have  had  if  he  had  not  been  adjudged  bankrupt."  That 
section,  and  the  64th,  as  to  real  property,  not  only  empower,  but 
oblige,  the  Commissioners  to  assign  all  the  property  of  the  bankrupt 
to  his  assignees.  Now,  suppose  the  bankrupt's  property  to  consist 
of  buildings,  and  that  the  defendant  entered  and  committed  an 
injury  to  it,  that  would  be  an  injury  to  his  personal  estate,  and 
a  right  of  action  for  the  wrong  done  to  it  would  pass  to  his 
assignees.  [He  cited  Wright  v.  Fairfield  (i),  Smith  v.  Coffin  (2), 
Beckham  v.  Drake  (s),  and  Clark  v.  Calvert  (4).] 

[  576  ]  (Cbesswell,  J. :  Does  not  this  declaration  contain  a  cause  of 

action  for  a  personal  injury  which  would  not  pass  to  the  assignees 
of  a  bankrupt  ?) 

There  is  no  'personal  injury  stated  which  is  not  mere  matter  of 
aggravation,  alleged  under  thej^er  quod^  which  is  not  traversable  (5). 
Even  the  allegation  of  an  expulsion  after  the  per  quod  cannot  be 
pleaded  to :  Taylor  v.  Cole  (6).  None  of  the  allegations  stated  in 
this  declaration  after  the  per  quod  could  be  traversed.  It  is  a  mere 
allegation  of  damage,  and  in  Smith  v.  Thomas  (7),  Tindal,  Ch.  J., 
says,  ''There  is  no  such  thing  as  a  plea  to  the  damages."  Leech  v. 
Widsley  (8)  is  also  an  authority  that  an  allegation  coming  after  the 
[  «577  ]  per  quod  is  not  traversable.  Then,  if  that  be  so,  this  *plea  must 
be  considered  as  pleaded  to  that  to  which  it  could  be  pleaded, 
namely,  the  trespass  to  the  dwelling-house  and  garden,  and  the 
seizing  and  taking  away  the  plaintiff's  chattels.     This  case  appears 

(1)  2  B.  &  Ad.  727.  L.  E.  1  Ex.  313,  35  L.  J.  Ex.  182.— 

(2)  3  R.  E.  435  (2  H.  Bl.  444).  A.  C. 

(3)  60  R.  R.  678  (9  M.  &  W.  315).  (6)  1  R.  E.  706  (3  T.  R.  297). 

(4)  21  R.  R.  528  (3  Moore,  96;   8  (7)  42  R.  R.  617  (2  Ring.  N.  C.  372 ; 
Taunt  742).  2  Soott,  546). 

(5)  See  Hodgson    v.    Sidney  (1866)  (8)  1  Yentr.  54. 
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to  have  been  decided  in  the  Court  below,  on  the  ground  that  Rogers 
trespass  was  not  maintainable  for  an  injury  committed  before  the  spbnce. 
bankruptcy.  Another  ground  was,  that  it  did  not  appear  that  the 
land  ever  passed  to  the  assignee.  But  there  can  be  no  difference 
between  trespass  to  goods  and  trespass  to  real  property :  nor  is 
there  any  distinction  between  trespass  and  trover  in  this  respect ; 
and  yet  it  is  every  day's  practice  for  the  assignees  of  a  bankrupt  to 
bring  trover.  There  are  also  many  instances  in  which  special 
damage  is  laid  in  trover,  and  therefore  there  is  no  distinction 
between  trover  and  trespass  in  that  respect. 

Peacock,  for  the  defendant  in  error  : 
The  present  case  is  exactly  similar  in  principle  to  that  of 
Clark  V.  Calvert,  which  has  always  been  considered  to  be  law. 
Wright  v.  Fairfield  (i)  has  been  relied  on  ;  but  that  was  an  action 
on  a  contract,  and  could  not  be  brought  for  any  personal  incon- 
venience which  the  bankrupt  had  sustained ;  but  where  there  has 
been  any  personal  insult  or  inconvenience,  the  action  cannot  be 
maintained  by  the  assignees,  because  it  cannot  be  said  for  what 
the  damages  are  given,  whether  for  the  personal  inconvenience,  or 
the  injury  to  the  property  of  the  bankrupt ;  and  in  Howard  v. 
Crowther{2),  it  was  clearly  held,  that  where  the  cause  of  action  is 
for  an  injury  to  the  bankrupt  personally,  it  does  not  pass  to  his 
assignees.  The  case  of  Drake  v.  Beckham  (8)  proceeded  on  a 
different  ground,  namely,  that  the  right  of  action  for  breach  of 
the  agreement  passed  to  the  assignees  as  part  of  the  bankrupt's 
personal  estate,  and  that  the  breach  of  the  contract  did  not  appear 
to  cause  him  any  *other  injury  than  the  diminution  of  his  personal  [  •STS  ] 
estate.  That  action,  therefore,  could  not  have  been  for  anything 
affecting  his  personal  convenience.  The  words  of  the  6Srd  section 
are — ''all  the  present  and  future  personal  estate  of  such  bankrupt: " 
that  applies  merely  to  his  property.  Then  it  goes  on  in  the  next 
branch  of  the  sentence,  as  to  choses  in  action, — **  and  all  debts  due 
or  to  be  due  to  the  bankrupt."  The  stat.  1  &  2  Will.  IV.  c.  56, 
only  passes  the  same  rights  to  the  assignees  as  before  passed  to 
the  Commissioners,  merely  altering  the  mode  of  their  passing. 

(Maule,  J. :  Ought  you  not  to  have  shown  that  this  right  did  not 
pass  to  the  assignees,  as  they  aver  that  it  did  ?) 

(1)  2  B.  &  Ad.  727.  (3)  60  E.  B.  678  (9  M.  &  W.  315). 

(2)  58  B.  R  823  (8  M.  &  W.  601). 
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Rogers  That  could  only  be  done  by  a  new  assignment,  and  that  is  in 
Spbncb.  substance  a  traverse  that  the  plaintiff  is  not  going  for  the  trespasses 
that  the  defendant  pleads  to.  But  here  the  defendant  has  pleaded 
to  the  whole  of  these  causes  of  action ;  and  the  plea  is  in  bar  of  the 
further  maintenance  of  the  action.  There  are  many  cases  in  which 
trespass  might  be  maintained  for  trespass  to  the  bankrupt's  house 
or  goods,  in  which  the  jury  might  give  damages  for  that  which 
is  laid  as  the  aggravation.  [He  cited  Bracegirdie  v.  Or/brd(i), 
Brewer  v.  Dew  (2),  and  Howard  v.  Crowther  (8).] 

[  579  ]  (Maulb,  J. :  There  is  no  conversion  of  the  goods  stated  in  this 

declaration  ;  but  a  mere  statement  that  the  defendant  sold  them. 

Cresswell,  J. :  It  is  rather  stated,  as  a  personal  annoyance, 
that  he  exposed  them  for  sale,  and  sold  them  upon  the  premises 
without  the  plaintiff's  leave.) 

In  Bennett  v.  Alcott  (4),  which  was  an  action  for  seduction,  the 
Court  say,  that  "  if  the  trespass  "  to  the  house  "  had  not  been 
proved,  the  defendant  would  have  been  entitled  to  a  verdict ;  "  and 
yet  in  that  case  no  one  can  doubt  that  the  damages  would  be  given 
for  the  seduction ;  but  the  assignees  could  not  recover  damages  for 
the  seduction ;  and  the  bankrupt  would  still  be  entitled  to  bring 
the  action. 

Byles,  Serjt.,  replied. 

Cur.  adv.  vulL 

Lord  Dsmmam,  Gh.  J. : 

This  is  an  action  of  trespass,  in  which  the  plaintiff  below  com- 
plained that  the  defendant  below  broke  and  entered  his  house  and 
garden,  and  damaged  the  doors,  &c.,  of  the  house,  and  the  trees,  &c., 
of  the  garden ;  and  seized  certain  goods  of  the  plaintiff,  and 
[  •580  ]  *exposed  them  to  sale  on  the  premises  without  his  leave ;  whereby 
the  plaintiff  and  his  family  were  disturbed  and  annoyed,  and  the 
plaintiff  was  prevented  from  carrying  on  his  lawful  business.  The 
defendant  pleaded  in  bar  of  the  further  maintenance  of  the  action, 
that  the  plaintiff  became  bankrupt  after  the  action  was  brought, 
and  that  an  assignee  has  been  appointed ;  whereby  the  causes  of 
action  became  vested  in  the  assignee.  To  this  plea  there  was  a 
general  demurrer,  on  which  the  Court  of  Exchequer,  relying  on  the 

(1)  2  M.  &  S.  77.  (3)  58  B.  B.  823  (8  M.  &  W.  604). 

(2)  1  M.  &  W.  625.  (4)  31  E.  B.  667,  n,  (2  T.  E.  16Q. 
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case  of  Clark  v.  Calvert^  in  the  Court  of  Common  Pleas,  gave  judg-  Kooebb 
ment  for  the  plaintiff.  As  the  plea  avers  that  the  causes  of  action  spknoe. 
vested  in  the  assignee,  it  must  be  taken  that  they  did  so  in  fact,  if 
in  law  it  be  possible  that  they  should.  The  question  therefore  is, 
whether  there  be  any  causes  of  action  materially,  that  is,  substan- 
tially and  not  incidentally  only,  and  by  way  of  aggravation,  stated 
in  the  declaration,  which  could  not  possibly  vest  in  the  assignee :  if 
there  be,  the  plea  is  bad ;  if  not,  it  is  sufScient. 

On  the  bankruptcy  of  a  trader,  there  are  some  rights  of  action  to 
which  he  may  be  entitled,  which  vest  in  the  assignee,  and  some 
which  do  not.  The  question  is,  whether  there  be  any  right  of 
action  in  this  declaration  which  belongs  to  that  class  which  does 
not  vest  in  the  assignee.  The  Act  of  6  Qeo.  IV.  c.  16,  which  does 
not  in  this  respect  substantially  vary  from  those  formerly  in  force, 
gives  to  the  assignee,  by  sections  63,  64,  and  68,  all  the  personal 
and  real  estate  of  the  bankrupt,  and  all  debts  due  or  to  be  due  to 
him.  And  as  the  object  of  the  law  is  manifestly  to  benefit  creditors, 
by  making  all  the  pecuniary  means  and  property  of  the  bankrupt 
available  to  their  payment,  it  has,  in  furtherance  of  this  object,  been 
construed  largely,  so  as  to  pass,  not  only  what  in  strictness  may  be 
called  the  property  and  debts  of  the  bankrupt,  but  also  those  rights 
of  action  to  which  he  was  entitled  for  the  purpose  of  recovering,  in 
specie,  real  or  personal  property,  or  ^damages  in  respect  of  that  [  *68i  ] 
which  has  been  unlawfully  diminished  in  value,  withheld,  or  taken 
from  him ;  but  causes  of  action  not  falling  within  this  description, 
but  arising  out  of  a  wrong  personal  to  the  bankrupt,  for  which  he 
would  be  entitled  to  remedy  whether  bis  property  were  diminished 
or  impaired  or  not,  are  clearly  not  within  the  letter,  and  have  never 
been  held  to  be  within  the  spirit,  of  the  enactments,  even  in  cases 
where  injuries  of  this  kind  may  have  been  accompanied  or  followed 
by  loss  of  property;  and  to  this  class  we  think  the  action  of 
trespass  quare  clausam  f regit,  and  that  of  trespass  to  the  goods  of 
the  bankrupt,  must  be  considered  to  belong.  These  rights  of  action 
are  given  in  respect  of  the  immediate  and  present  violation  of  the 
possession  of  the  bankrupt,  independently  of  his  rights  of  property 
— they  are  an  extension  of  that  protection  which  the  law  throws 
around  the  person,  and  substantial  damages  may  be  recovered  in 
respect  of  such  rights,  though  no  loss  or  diminution  in  value  of 
property  may  have  occurred ;  and  even  where  such  an  incident  has 
accompanied  or  followed  a  wrong  of  this  description,  the  primary 
personal  injury  to  the  bankrupt,  being  the  principal  and  essential 
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RoGEBs      cause  of  action,  still  remains  in  him,  and  does  not  vest  in  the 

Spknoe.      assignee,  either  as  his  property  or  his  debts.     On  these  grounds 

the  case  of  Clark  y.  Calvert  appears  to  have  proceeded,  and  on  these 

the  present  judgment  must  be  afSrmed. 

Judgment  affirmed, 

1846.  HEATH  V.  UNWIN(l). 

Jan^l.  JJ3  Meeeon  &  Welsby,  683—693  ;  S.  0.  14  L.  J.  Ex.  163 ;  2  Web.  P.  C.  221.) 

[  588  ]  In  the  specification  of  a  patent  for  improyements  in  the  manufacture  of 

iron  and  steel,  the  plaintiff  declared  the  nature  of  his  invention  to  be  *'  the 
use  of  carburet  of  manganese,  in  any  process  whereby  iron  is  converted  into 
cast  steel :  '*  and  described  his  process  tiius :  **  I  propose  to  make  an  improved 
quality  of  cast  steel,  by  introducing  into  a  crucible  bars  of  common  blistered 
steel,  broken  as  usual  into  fragments,  or  mixtures  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matter,  along  with  from  one  to 
three  per  cent,  of  their  weight  of  carburet  of  manganese,  and  exposing  tiie 
crucible  to  the  proper  heat  for  melting  the  materials,'*  &c.  &c. :  "  but  I  do 
not  claim  the  use  of  any  such  mixture  as  any  part  of  my  invention,  bat 
only  the  use  of  carburet  of  manganese  in  any  process  for  the  conversion  of 
iron  into  cast  steel."  Carburet  of  manganese  is  a  known  metallic 
substance,  compounded  of  black  oxide  of  manganese  and  carbon.  The 
defendant,  after  the  date  of  the  patent,  in  manufacturing  steel,  put 
blistered  steel  into  a  crucible,  together  with  certain  proportions  of  bla<^ 
oxide  of  manganese  and  carbon.  Scientific  witnesses  stated,  and  the  jury 
found,  that  these  substances  would  become  fused  at  a  certain  heat,  and 
would  combine  and  form  the  carburet  of  manganese,  before  the  blistered 
steel,  which  would  require  a  much  greater  heat  to  fuse  it,  could  be 
operated  upon  by  them ;  but  it  did  not  appear  that  this  was  known  to  the 
defendant :  Held,  that  this  was  not  an  infringement  of  the  patent. 

But  if  a  party  merely  substitutes  for  any  part  of  a  patented  invention, 
some  weU-known  equivsilent,  whether  chemical  or  mechanical,  that,  being  a 
merely  colourable  variation,  will  amount  to  an  infringement  of  the  patent 

Case  for  the  infringement  of  a  patent  for  certain  improvements 
in  the  manufacture  of  iron  and  steel.  The  defendant  pleaded  {inter 
alia),  first,  Not  guilty.;  secondly,  that  the  plaintiff  was  not  the  first 
and  true  inventor ;  thirdly,  that  the  invention  was  not  new  as  to 
the  public  use  and  exercise  thereof;  upon  which  issues  were  joined. 
At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings,  in  last 
Trinity  Term,  it  appeared  that  the  patent  in  question  was  taken 
out  by  the  plaintiflf  in  the  year  1839,  and  the  plaintiflf,  by  his 
specification,  declared  the  nature  of  his  inventions  to  be  as  follows : 
'*  First,  the  extraction  of  pure  cast  iron  from  certain  ores  of  that 
metal,  without  the  intervention  of  any  earthy,  alkaline,  or  saline 
matter,  to  form  a  vitreous  flux,  cinder,  or  slag ;  secondly,  the 
formation  of  cast  steel,  by  fusing  the  said  pure  cast  iron  along  with 

(1)  The  final  stage  of  some  subsequent  proceedings  is  reported  in  o  H.  L.  C. 
505.— F.  P. 
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malleable  iron,  or  certain  metallic  oxides,  in  such  proportion  as  Hbath 
may  decarburate  the  cast  iron  to  a  certain  degree,  and  by  com-  ukwin. 
pleting  the  decarbaration  in  a  suitable  cementing  furnace ;  thirdly, 
the  use  of  a  certain  portion  of  oxide  of  manganese  in  the  process  of 
converting  cast  iron  into  malleable  iron,  by  the  process  of  puddling; 
and,  fourthly,  the  use  of  carburet  of  manganese  in  any  process 
whereby  iron  is  converted  into  cast  steel."  And  the  plaintiff 
described  the  last  process  in  these  terms :  "  Lastly,  I  propose  to 
make  an  improved  quality  of  cast  steel  by  *introducing  into  a  [  •684  ] 
crucible  bars  of  common  blistered  steel,  broken  as  usual  into  frag- 
ments, or  mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  along  with  from  one  to  three  per  cent,  of  their 
weight  of  carburet  of  manganese,  and  exposing  the  crucible  to  the 
proper  heat  for  melting  the  materials,  which  are,  when  fluid,  to  be 
poured  into  an  ingot  mould  in  the  usual  manner;  but  I  do  not  claim 
the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable 
iron  and  carbonaceous  matter,  as  any  part  of  my  invention,  but  only 
the  use  of  carburet  of  manganese  in  any  process  for  the  conversion 
of  iron  into  cast  steel.'*  And  in  the  summary  at  the  conclusion  of 
the  specification,  the  third  and  fourth  claims  were  thus  stated : 
Third,  the  employment  of  oxide  of  manganese  alone,  in  the 
puddling  of  cast  iron ;  and  fourth,  the  employment  of  carburet  of 
manganese  in  preparing  an  improved  cast  steel." 

Carburet  of  manganese  is  a  metallic  substance,  compounded  of 
black  oxide  of  manganese  and  carbon.  The  mode  of  manufacturing 
steel  used  long  before  the  plaintiff's  patent  appeared  to  be  as 
follows :  Bars  of  iron  are  piled  upon  each  other  in  a  furnace,  with 
layers  of  charcoal  between  them :  the  furnace  ia  then  heated,  and 
kept  in  a  heated  state  for  several  days,  at  the  end  of  which  time 
the  bars  are  taken  out,  and,  having  imbibed  the  carbon  are  con- 
verted into  steel,  which  is  called  ''  blistered  steel."  This  substance 
is  then  placed  in  a  crucible,  in  small  pieces,  and  again  subjected  to 
heat,  and  so  undergoes  a  second  process  of  casting.  It  was  con- 
sidered that  the  steel  was  further  improved  in  quality  by  imbibing  a 
portion  of  carbon  from  the  crucible,  which  was  lined  with  car- 
bonaceous matter.  Black  oxide  of  manganese  was  also  introduced 
into  the  vessel  for  the  purpose  of  assisting  in  the  decarburation ; 
due  attention  being  always  paid  to  the  respective  quantities  of 
the  carbon  and  the  oxide,  as  too  much  of  the  former  would 
render  the  steel  brittle,  and  too  much  of  the  *latter  would  destroy  [  'sss  ] 
the  crucible.     The  defendant,  after  the  date  of  the  plaintiff's  patent, 
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Hkath  in  manufacturing  cast  steel,  put  blistered  steel  into  a  crucible, 
Unwot.  together  with  certain  proportions  of  black  oxide  of  manganese  and 
of  carbon.  Scientific  witnesses  deposed  that  these  substances 
would  become  fused  at  a  certain  temperature,  and  when  in  a  state 
of  fusion,  from  the  afSnity  of  the  oxide  for  the  carbon,  would 
combine,  and  form  the  carburet  of  manganese;  and  before  the 
blistered  steel  could  be  operated  upon  by  them,  it  would  require  to 
be  also  reduced  to  a  state  of  fusion  by  a  much  greater  heat.  The 
plaintiff  contended,  that  this  process  amounted  to  an  infringement 
of  his  patent,  since,  as  the  carbon  and  oxide  of  manganese,  by  their 
combination,  formed  a  carburet  of  manganese  before  they  acted 
upon  the  steel,  it  was  in  all  respects  the  same  as  if  the  defendant 
had,  in  the  first  instance,  introduced  carburet  of  manganese  into 
the  crucible  in  its  compound  form.  The  learned  Judge,  in  summing 
up,  desired  the  jury  to  say,  whether  the  substance  of  the  plaintiff's 
invention  consisted  in  the  union  of  the  carbon  with  the  oxide,  and 
whether,  before  the  grant  of  the  patent,  the  carburet  of  manganese 
had  been  used  practically  in  the  manufacture  of  stoel.  The  jury 
found,  that  the  black  oxide  of  manganese,  put  with  carbon  into  a 
crucible  containing  blistered  steel,*  would  form  carburet  of  man- 
ganese in  a  fused  state,  before  any  combination  with  the  steel ;  but 
that  the  quantity  of  carburet  of  manganese  so  formed  would  be  less 
than  one  per  cent,  of  the  weight  of  the  steel  in  the  crucible.  They 
stated  also,  that  they  considered  the  merit  of  the  plaintiff's  inven- 
tion to  consist  in  putting  into  the  crucible  a  sufficient  quantity  of 
carbonaceous  matter  to  neutralize  the  oxide,  and  so  form  carburet 
of  manganese,  without  depending  upon  the  carbon  contained  in  the 
materials  of  the  crucible,  or  existing  in  the  blistered  steel.  A 
verdict  was  thereupon  entered  for  the  plaintiff,  leave  being  reserved 
[  *586  ]  to  the  defendant  to  move  to  enter  a  ^verdict  for  him  on  the  plea  of 
Not  guilty,  on  the  ground  that  the  use  by  the  defendant,  in  the 
manner  proved,  of  the  simple  elements,  which  when  combined 
formed  the  compound  substance  of  carburet  of  manganese,  was  not 
an  infringement  of  the  plaintiff's  patent.  A  rule  nisi  having  been 
obtained  accordingly,  and  also  for  a  new  trial  on  the  ground  of 
misdirection, 

Jervis  and  Ogle  showed  cause    in    last    Michaelmas   Term 
(Nov.  21) : 
The  plaintiff  is  entitled  to  retain  his  verdict.     The  defendant 
makes  two  points :  first,  that  he  has  been  guilty  of  no  infringement, 
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because  in  the  course  of  his  process  less  than  one  per  cent,  of       Heath 
carburet  of  manganese  has  been  formed,  whereas  the  plaintiff's      unwik. 
specification  states  the  existence  of  a  quantity,  of  from  one  to  three 
per  cent,  of  the  weight  of  the  iron  and  carbon,  as  a  part  of  his 
improvement :  and  secondly,  that  the  defendant  used,  not  carburet 
of  manganese,   but    its    simple    elements,   carbon  and  oxide  of 
manganese.      With  respect  to  the  latter  point,   the  jury  have 
disposed  of  it  by  their  finding  that  the  carbon  and  oxide  of 
manganese  combine  into  and  form  the  carburet  of  manganese 
before  they  operate  upon  and  combine  with  the  steel.     The  alleged 
misdirection  is  on  the  same  point.     Then  the  defendant  says,  that 
the  plaintiff  has  in  his  specification  described  his  invention  in  terms 
within  which  the  defendant  has  not  worked,  inasmuch  as  he  used 
less  than  one  per  cent,  of  the  carburet.    But  as  the  defendant  in 
fact  used  the  carburet  of  manganese  in  the  manufacture  of  steel, 
the  proportion  in  which  he  used  it  is  not  material ;  the  amount  is 
not  of  the  essence  of  the  patent.    It  cannot  be  taken  as  more  than 
a  warranty  that  that  amount  will  be  sufficient.     The  substantial 
part  of  the  improvement  consists  in  the  mode  in  which  the  sub- 
stances are  to  be  used.    If  a  patent  were  to  depend  upon  the 
quantity  of  the  material  employed  in  the  process,  it  would  be 
hardly  possible  in  any  case  to  sustain  it ;  every  patent  ^would  be       [  *587  ] 
open  to  infringement,  by  the   use  of  an  imperceptibly  smaller 
quantity  than  that  stated  in  the  specification.    Then,  upon  the 
larger  question  in  the  case,  the  jury  have  found  as  a  fact  that  the 
union,  in  the  crucible,  of  the  black  oxide  of  manganese  and  the  carbon 
forms  the  carburet  of  manganese,  and  that  before  the  steel  is  acted 
upon :  and  that  finding  is  not  impeached  on  the  ground  that  it  was 
not  supported  by  the  evidence.     The  finding,  therefore,  in  effect  is, 
that  the  defendant  has  used,  in  the  manufacture  of  steel,  a  substance 
which,  by  the  union  of  its  elements,  had  become  a  carburet  of 
manganese:    which  clearly  is  an  infringement  of  the  plaintiff's 
exclusive  right.     The  Court  must  take  it,  upon  this  motion,  that 
the  plaintiff  honestly  specified  for  the  carburet  of  manganese,  and 
that  the  use  of  the  two  separate  ingredients,  which  form  a  carburet 
before  they  act  upon  the  metal,  is  a  subsequent  discovery.    If  that 
is  not  an  infringement,  then  almost  every  patent  may  be  avoided, 
by  a  subsequent  discovery  that  the  substances  used  in  the  invention 
are  not  original  articles,  but  mere  compounds.    For  instance,  until 
lately,  soda  was  supposed  to  be  an  original  article ;  it  is  now  known 
that  it  is  compounded  of  sodium  and  oxygen.    Is  a  party  to  lose 
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Hkath  his  patent  for  a  manofactore  in  which  soda  was  to  be  used,  by  the 
Unwin.  UBe  of  those  two  ingredients  separately  ?  It  is  now  said  by  chemists 
that  there  are  only  fifteen  original  articles:  suppose  them  to  be 
reduced,  by  the  progress  of  chemical  knowledge,  to  one  only ;  in 
that  case  no  sach  patent  will  stand.  If  a  patentee  says  he  will 
e£fect  a  certain  purpose  by  a  screw,  can  another  for  the  same  pur- 
pose ase  a  wedge,  which  is  a  mere  mechanical  equivalent?  So,  ill 
have  a  patent  for  a  process  to  be  performed  by  an  eccentric,  another 
person  could  not  use  a  crank,  which  is  merely  an  equivalent. 

(Aldbbson,  B.  :  Then  you  put  a  mechanical  equivalent  on  the 
same  ground  as  a  chemical  equivalent  ?) 

Yes.  Again,  suppose  a  patentee  stated  in  his  specification  that  he 
used  Epsom  salts  in  a  certain  process ;  and  another  used  sulphuric 
[  *588  ]  acid  *and  sulphate  of  soda  in  the  same  process ;  and  the  jury  found 
that  those  substances  combined  and  made  the  salt  before  it  product 
the  effect  intended ;  is  not  that  an  infringement  ?  Here,  the 
plaintiff  says  he  uses  carburet  of  manganese  in  combination  with 
the  steel :  and  the  jury  say  that  the  defendant  used  carburet  of 
manganese  in  combination  with  the  steel :  and  the  specification  does 
not  tie  the  plaintiff  down  to  any  particular  period  of  the  process  at 
which  he  used  it.  He  does  not  say  that  he  makes  the  carburet  of 
manganese  first,  or  that  he  buys  it  in  its  compound  state :  all  that  he 
claims  is  the  use  of  the  carburet  in  preparing  the  steel.  Surely  the 
previous  use  of  the  carbon  and  oxide,  as  proved  and  found  by  the 
jury  in  this  case,  would  have  avoided  the  patent,  by  destroying  its 
novelty ;  if  so,  the  subsequent  use  of  it  must  be  an  infringement  of 
the  patent.  The  finding  in  effect  is,  that  the  defendant  has  used  the 
same  thing  as  that  for  which  the  patent  was  granted,  and  the  propriety 
of  that  finding  is  not  questioned.  Crane  v.  Price  (i)  is  a  clear  authority 
that  any  combination  of  things  known  before  may  be  the  subject 
of  a  patent,  if  the  result  be  a  new,  or  a  better,  or  cheaper  article. 

Martin,  Humfrey,  and  J.  W.  Smithy  in  support  of  the  rule : 

It  was  clearly  proved  at  the  trial,  that  it  was  the  known  and 
ordinary  practice,  in  the  manufacture  of  steel,  before  the  grant  of  the 
plaintiff's  patent,  to  put  into  the  crucible,  for  the  purpose  of  hardening 
the  steel,  both  carbon  and  the  black  oxide  of  manganese.  Their 
effect  was  precisely  the  same  as  in  the  process  used  by  the  plaintiff: 
and  if  the  evidence  of  the  plaintiff's  witnesses,  as  to  the  production 

(1)  Webst.  P.  C.  rl09. 
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of  the  carburet  of  manganese  before  the  steel  is  acted  npon,  be  true,  Hbath 
the  inevitable  consequence  is,  that  his  process  is  not  new,  for  if  so,  unwik. 
carburet  of  manganese  was  used  for  the  same  purpose  before. 

(Parkb,  B.  :  I  left  it  to  the  *jury  to  say  whether  carbon  and      [  *589  j 
black  oxide  of  manganese  had  ever,  before  the  grant  of  the  patent, 
been  used  practically  for  the  purpose  of  making  steel,  and  they 
found  it  had  not.) 

If  the  oxide  of  manganese  and  the  carbon  produce  now  the  carburet 
of  manganese,  they  must  have  produced  it  before,  and  the  patent 
is  therefore  bad  for  want  of  novelty.  The  learned  Judge,  therefore, 
ought  to  have  asked  the  jury  whether  the  same  effect  was  not 
produced  by  the  oxide  of  manganese  and  carbonaceous  matter,  put 
into  the  pot  together,  before  the  patent,  and  to  have  told  them  that 
if  it  was,  the  patent  could  not  be  sustained. 

(Pabkb,  B.  :  The  jury  thought  the  merit  of  the  plaintiff's  discovery 
was  the  operation  of  the  carbonaceous  matter  on  the  manganese, 
without  affecting  the  pot. 

Aldebson,  B.  :  If  this  patent  is  for  the  use  of  carburet  of 
manganese,  then  nobody  must  use  the  old  method  again,  for  that 
did  actually  produce  the  carburet.) 

Yes ;  and  the  converse  proposition  is,  that  as  the  old  method  did 
produce  the  carburet,  the  patent  is  void.  The  plaintiff  is  in  this 
dilemma:  either  the  patent  is  not  new,  or  the  proportion  of  the 
carburet  to  be  used — from  one  to  three  per  cent,  of  the  weight  of 
the  other  ingredients — is  an  essential  part  of  his  invention.  A 
patent  taken  out  for  discovery,  when  it  is  in  fact  merely  addition  or 
improvement,  is  bad :  Hill  v.  Thompson  (i).  The  plaintiff  must  be 
considered  as  having  taken  out  his  patent,  either  for  the  use  of  the 
oxide  of  manganese  and  carbon  so  as  to  produce  from  one  to  three 
per  cent,  of  the  carburet,  or  for  precisely  the  same  thing  which 
others  had  done  before.  If  for  the  former.  Hill  v.  Thompson  is  a 
distinct  authority  to  show  that  those  proportions,  as  stated  in  the 
specification,  are  essential.  Dallas,  Gh.  J.,  says  in  that  case — 
**  If  the  specific  combination  may  be  materially  departed  from, 
where  is  the  line  to  be  drawn,  and  what  is  there  beyond  general 
combination  in  this  patent,  which  "^professes  to  be  precise  and  [  *590  J 
specific  in  apportionment  and  application  ?  "  The  plaintiff  could 
(1)  20  E.  E.  488  (8  Taunt.  375 ;  2  Moore,  424 ;  3  Mer.  629). 
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Hbath  not  have  taken  oat  his  patent  for  the  use  of  the  oxide  of  manganese 
Ukwin.  ^^^  carbon  generally,  because  they  were  mixed  in  the  pot  before ; 
the  patent  is  therefore  sastainable  only  as  introducing  a  new 
combination  in  quantity;  and  if  the  quantity  be  material,  there 
certainly  has  been  no  infringement  of  the  patent.  Either,  there- 
fore, the  proportion  of  the  carburet  is  immaterial,  in  which  case 
the  patent  is  bad  for  want  of  novelty ;  or  it  is  material,  in  which 
case  there  has  been  no  infringement,  for  the  jury  have  found  that 
the  carburet  produced  by  the  defendant  in  the  pot  does  not  amoonl 
to  one  per  cent,  on  the  weight  of  the  other  contents  of  the  pot.  Bat 
further,  can  it  be  doubted  that  the  putting  black  oxide  of  manganese 
and  carbon  into  the  pot  is  an  essentially  different  mode  of  working 
from  manufacturing  the  carburet  of  manganese,  and  patting  it  in 
a  manufactured  state  into  the  pot  ?  The  defendant  never  used,  and 
never  meant  to  use,  the  substance  called  the  carburet  of  manganese. 
If,  then,  the  patent  be  for  the  use  of  the  carburet  with  the  blistered 
steel,  that  is  not  new;  and  if  for  the  carburet  in  any  form,  then 
there  can  be  no  infringement  but  by  the  use  of  the  carburet  itself,  or 
the  fraudulent  use  of  some  other  matter  in  order  to  evade  the  patent; 
and  the  bond  fide  use  of  the  two  substances  of  which  it  is  com- 
pounded, and  that  without  knowledge  that  they  would  so  combine, 
as  was  stated  in  evidence  in  this  case,  can  be  no  infringement. 

(Alderson,  B.  :  There  appears  to  be  great  difficulty  in  distin- 
guishing this  case  from  Bnmton  v.  Hatches  (i).) 

Cur.  adv.  vtdt. 

The  judgment  of  the  Goubt  was  now  delivered  by 

Parks,  B.  : 

[  •691  ]  This  case  was  argued  before  my  brothers  *Alderson,  Gurney, 

Bolfe  and  my  self,  during  the  last  Term,  on  showing  cause  against 
a  rule  to  enter  a  verdict,  on  the  plea  of  Not  guilty,  for  the  defendant, 
or  for  a  new  trial  for  misdirection.  As  we  are  all  of  opinion  that 
there  was  no  infringement  of  the  plaintiff's  patent,  and  conse- 
quently that  a  verdict  should  be  entered  for  the  defendant,  it 
becomes  immaterial  to  consider  the  other  question  raised. 

The  plaintiff,  in  the  year  1889,  obtained  a  patent  for  certain 

improvements  in  the  manufacture  of  iron  and  steel ;  and  in  his 

specification  he  mentions  several ;  but  the  question  arises  upon  the 

claim  to  the  use  of  carburet  of  manganese,  in  any  process  whereby 

Cl)  23  R.  E.  382  (4  B.  &  Aid.  541). 
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iron  is  converted  into  steel.  The  specification,  after  mentioning  Heath 
the  nse  of  the  oxide  of  manganese,  in  the  description  of  another  umwin. 
part  of  his  invention,  proceeds  to  describe  the  part  of  the  process 
alleged  to  have  been  infringed,  in  these  terms  :  *^  Lastly,  I  propose 
to  make  an  improved  quality  of  cast  steel  by  introducing  into  a 
crucible  bars  of  common  blistered  steel,  broken,  as  usual,  into 
fragments,  or  a  mixture  of  cast  and  malleable  iron,  or  malleable 
iron  and  carbonaceous  matters  along  with  from  one  to  three  per  cent, 
of  their  weight  of  carburet  of  manganese,  and  exposing  the  crucible 
to  the  proper  heat  for  melting  the  materials,  &c. :  but  I  do  not  claim 
the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable 
iron  and  carbonaceous  matter,  as  any  part  of  my  invention,  but 
only  the  use  of  carburet  of  manganese,  in  any  process  for  the  con- 
version of  iron  into  cast  steel."  And  in  summing  up  his  claims, 
he  states  one  of  them  (the  third)  to  be  the  employment  of  oxide  of 
manganese  alone  in  the  puddling  of  cast  iron,  and  the  fourth^  (the  one 
in  question),  the  employment  of  carburet  of  manganese  in  preparing 
an  improved  cast  steel.  This  substance  is  metallic,  and  formed 
by  the  fusion  of  black  oxide  of  manganese  with  carbonaceous  matter. 

Upon  the  trial  it  appeared  that  the  defendant  never  used  carburet 
of  manganese,  by  putting  any  of  that  substance  *into  the  crucible ;  [  *692  ] 
but  he  placed  the  black  oxide  and  carbonaceous  matter  in  the 
crucible ;  and  some  scientific  witnesses,  who  were  examined,  gave 
their  opinion,  that  those  two  substances  would  form,  during  the 
process  of  conversion,  and  before  actual  union  with  the  melted 
steel,  carburet  of  manganese  in  a  state  of  fusion ;  and  the  Jury 
found  that  supposition  to  be  true ;  but  also  found,  that  the  quantity 
of  the  carburet  so  formed  would  be  less  than  one  per  cent,  of  the 
weight  of  the  steel  in  the  crucible. 

Upon  these  facts,  the  question  arose,  whether  the  defendant  was 
guilty  of  an  infringement  of  the  plaintiff's  patent. 

In  order  to  decide  this,  we  must  first  determine  for  what  invention 
the  patent,  as  explained  by  the  specification,  is  taken  out. 

It  is  not  for  the  use  of  oxide  of  manganese  in  the  melting  of  cast 
steel ;  for  the  carburet  of  manganese  is  expressly  mentioned  and 
distinguished  from  oxide  of  manganese ;  nor  could  the  patent  for 
the  use  of  the  oxide  have  been  supported,  as  the  substance  had 
been  used  long  before  in  the  process  of  melting  steel.  Nor  is  it  for 
the  nse  of  oxide  of  manganese  in  any  mode  of  combination  with 
carbon  generally.  If  it  had  been,  it  would  have  been  liable  to  a 
similar  objection,  as  oxide  of  manganese  had  been  used  in  crucibles, 
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Heath  containing  in  their  constrnction  a  quantity  of  carbonaceoas  matter, 
Umwim.  ^^b  ^  portion  of  which  it  would  necessarily  combine  during  the 
process.  Nor  is  it  for  the  use  of  the  oxide  with  such  a  quantity  of 
carbon  as  would  deoxidate  it,  and  leave  the  manganese  alone  to 
operate  upon  the  steel,  so  that  neither  the  quaUty  of  the  steel  be 
altered,  nor  the  crucible  destroyed,  by  the  oxide  of  manganese 
abstracting,  as  it  otherwise  would  do,  some  quantity  of  carbon  from 
them.  The  patent  is  obtained  for  the  use  of  one  peculiar  com- 
bination of  carbon  and  manganese, — the  metallic  substance  called 
carburet  of  manganese, — and  for  the  use  of  it  in  that  state.  The 
[  *^93  ]  specification  *is  expressly  for  the  employment  of  carburet  of  man- 
ganese ;  and  the  mode  of  using  it,  is  by  putting  a  certain  quantity 
by  weight  of  that  substance  in  an  unmelted  state  into  the  crucible. 
This  being,  in  our  opinion,  the  true  construction  of  the  specifica- 
tion, it  is  clear  that  the  defendant  has  not  directly  infringed  the 
plaintiff's  patent,  for  he  has  never  used  that  substance  in  the  mode 
described  in  the  specification. 

Then  comes  the  question,  whether  he  has  indirectly  infringed  the 
patent,  by  imitating  and  using  the  same  process  substantially,  bat 
making  a  colourable  variation. 

Now  there  is  no  doubt,  we  think,  if  a  defendant  substitutes  for 
a  part  of  the  plaintiff's  invention  some  well-known  equivalent, 
whether  chemical  or  mechanical,  he  would  probably  be  considered 
as  only  making  a  colourable  variation.  But  here  he  has  not  done 
so.  It  is  quite  clear,  upon  the  evidence,  that  the  defendant  never 
meant  to  use  the  carburet  of  manganese  at  all :  he  certainly  never 
knew,  and  there  is  no  reason  to  think  that,  prior  to  this  investiga- 
tion, any  one  else  knew,  that  the  substance  would  be  formed  in 
a  state  of  fusion;  and  it  is  mere  matter  of  speculative  opinion 
(though,  after  the  verdict,  we  must  assume  it  to  be  a  correct 
opinion)  amongst  men  of  science,  that  it  would ;  but  it  was  clearly 
not  an  ascertained,  and  stUl  less  a  well-known,  fact.  There  was, 
therefore,  no  intention  to  imitate  the  patented  invention ;  and  we 
do  not  think  the  defendant  can  be  considered  to  be  guilty  of  an 
indirect  infringement,  if  he  did  not  intend  to  imitate  at  all  (i). 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider  the 
other  questions  which  were  argued ;  and  we  all  think  the  rule  must 
be  absolute  to  enter  a  verdict  on  the  first  issue  for  the  defendant. 

Rule  absolute  accordingly. 

(1)  Pabkb,B. subsequently aoknow-  on  this  point  was  not  law;  see  6 
lodged  that  the  judgment  of  the  Court     H.  L.  C.  at  p.  637.— P.  P. 
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LLEWELLYN   v.  WINCKWOETH  (1).  isis. 

JW-fi   1 5 

(13  Meeson  &  Welsby,  598—600;  S.  C.  14  L.  J.  Ex.  329.)  

lu  an  action  against  a  party  as  acceptor  of  a  bill  of  exchange » accepted  in         [  &98  j 
his  name  by  another  person,  when  evidence  has  been  given  of  a  general 
authority  in  that  person  to  accept  bills  in  the  defendant's  name,  an 
admission  by  the  defendant  of  liability  on  another  bill,  so  accepted,  is  good 
evidence  confirmatory  of  the  former. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange. 
Flea,  non  accepit.  At  the  trial,  before  the  Lord  Chief  Baron,  at 
the  London  sittings  after  Michaelmas  Term,  the  question  was, 
whether  the  defendant  had  authorized  the  acceptance  of  the  bill, 
which  was  not  in  his  own  handwriting.  For  the  plaintiff,  evidence 
having  been  given  to  show  a  general  authority  from  the  defendant 
to  the  party  who  wrote  it,  to  accept  bills  in  his  name,  a  witness 
was  also  called  to  prove  a  conversation  with  the  defendant,  in  which 
he  had  made  an  admission  of  liability  on  another  bill  accepted  in 
his  name  by  the  same  party,  of  which  the  witness  was  the  holder.  It 
was  objected  for  the  defendant  that  this  evidence  was  inadmissible,  ' 
and  Cashy.  Taylor  (2)  was  cited.  The  Lobd  Chief  Babon,  however, 
admitted  the  evidence,  and  the  plaintiff  obtained  a  verdict. 

Jervis  now  moved  for  a  new  trial,  and  renewed  the  objection 
that  this  evidence  ought  not  to  have  been  admitted : 

Cash  V.  Taylor  appears  to  be  a  direct  authority  against  the 

admissibility  of  this  evidence.    There  the  acceptance  was  in  the 

handwriting  of  a  brother-in-law  of  the  defendant,  of  the  name  of 

Alfred  Tallents  ;  it  was  proved  that  other  bills  accepted  by  Tallents 

in  the  defendant's  name  had  been  paid  by  him ;  and  that  a  letter 

had  been  written,  by  the  defendant 's  authority,  before  the  date  of 

the  bill  sued  upon,  to  the  holder  of  another  similar  bill,  who  was 

pressing  the  defendant  for  payment :  in  which  letter  it  was  stated 

that  the  defendant  had  long  been  in  the  habit  of  indorsing  bills  for 

Tallents,  and  that  he  had   given   that  person  authority   to  act 

generally  for  him  in  his  dealings  with  London  ^houses ;  and  that       [  *599  ] 

he,  the  defendant,  would  therefore  of  course  take  up  the  bill  which 

was  the  subject  of  the  letter,  if  the  holder  enforced  payment  of 

it.    It  appeared  that  the  plaintiff  in  the  action  had  not  had  any 

communication  with  or  knowledge  of  the  defendant,  and  was  not 

aware  of  the  acceptance  for  him  of  other  bills  by  Tallents.    Lord 

(1)  Distinguished,  MorrU  v.  Bethell         (2)  (1830)  8  L.  J.  K  B.  262;  Lloyd 
(1869)  L.  E.  4  C.  P.  765,   768,    38       &  Welsby's  Mercantile  Gases,  178. 
L.  J.  C.  P.  377.— A.  C. 
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Tr-b, 


WlNCK- 
WOBTH. 


Llewellyn  Tenterden,  Gh.  J.,  left  it  to  the  jury  to  say  whether  the  defendant 
had  aathorized  the  acceptance  of  the  bill  in  question ;  and  they 
having  found  for  the  defendant,  a  motion  was  made  for  a  new  trial, 
on  the  ground  that  it  ought  to  have  been  left  to  the  jury  to  say 
whether  the  defendant  had  given  Tallents  a  general  authority  to 
accept  bUls  for  him,  of  which  the  letter  was  evidence.  But  the 
Court  held,  that,  as  the  plaintiff  did  not  take  the  bill  in  question 
on  the  faith  of  Tallents'  supposed  authority  to  accept,  he  was  bound 
to  make  out  that  Tallents  had  either  a  general  authority  to  accept 
subsisting  unrevoked  at  the  time  of  the  acceptance  in  question,  or 
a  particular  authority  to  accept  that  bill ;  and  that  the  defendant's 
letter  furnished  no  proof  of  the  former,  and  could  not  be  carried 
beyond  the  particular  bill  to  which  it  referred. 

PoLiiOOK,  G.  B. : 

In  this  case  the  evidence  was  not  given  for  the  purpose  of  inferring 
from  it  a  general  authority,  or  a  particular  authority  to  accept  this 
bill,  but  only  to  confirm  the  witness  who  had  proved  the  general 
authority. 

Parks,  B.  : 

If  you  have  proof  of  the  general  authority,  an  admission  of 
liability  on  another  bill  is  confirmatory  of  it.  In  Ccish  v.  Taylor, 
the  letter  did  not  show  that  Tallents  had  a  general  authority  to 
accept  bills.  There  is  a  great  distinction  between  the  facts  of 
authorizing  another  bill  to  be  drawn  on  the  plaintiff,  and  admitting 
a  liability  on  another  bill  so  drawn ;  the  former  is  evidence  of  a 
[  •600  ]  general  authority  to  accept  bills  for  him,  the  latter  may  *well  be 
confirmatory  of  proof  of  general  authority.  Here  there  was  ample 
evidence  for  the  jury  of  a  general  authority ;  then  the  defendant's 
admission  of  liability  is  strongly  confirmatory  of  that. 

Aldbrson,  B.  : 

It  may  be  observed,  that  in  Cctsh  v.  Taylor  the  letter  was  received 
in  evidence,  only  it  was  held  not  to  be  any  proof  of  a  general 
authority  on  behalf  of  the  plaintiff,  who  knew  nothing  of  it. 

Rule  refiued. 
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WHITE  V.   SPETTIGUE(l).  i845. 

(13  Meeson  &  Wdsby.  603—608 ;  S.  0.  14  L.  J.  Ex.  99;  9  Jur.  70;  1  Car.  &        '^^®- 

K.  673.)  [  603  ] 

An  action  of  trover  is  maintainable  to  recover  the  value  of  goods  which 
have  been  stolen  from  the  plainti£P»  and  which  the  defendant  has 
innocently  purchased,  although  no  steps  have  been  taken  to  bring  the  thief 
to  justice;  for  the  obligation  which  the  law  imposes  on  a  person  to 
prosecute  the  party  who  has  stolen  his  goods,  does  not  apply  where  the 
action  is  against  a  third  party  innocent  of  the  felony. 

Qucerty  whether  the  plaintiff  can  maintain  such  an  action  against  a  party 
who  has  received  the  goods  knowing  them  to  have  been  stolen. 

SembUy  in  order  to  set  up  as  a  defence  that  the  goods  had  been  stolen, 
and  that  the  plaintiff  has  not  prosecuted  the  thief  to  conviction,  it  ought  to 
be  specially  pleaded. 

Trotbb  for  books ;  to  which  the  defendant  pleaded  Not  guilty, 
and  that  the  plaintiff  was  not  possessed. 

At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings  in  this 
Term,  it  appeared  that  the  plaintiff,  who  was  a  solicitor,  had  missed 
from  day  to  day  several  volumes  of  the  Statutes  at  Large,  which 
he  suspected  to  have  been  stolen  by  a  young  man  who  was  at- that 
time  a  olerk  in  his  office.  The  defendant,  who  was  a  bookseller 
carrying  on  business  in  London,  became  possessed  of  the  books  by 
a  bondjide  purchase  of  them  on  dififerent  days,  from  a  young  man 
who  brought  them  to  his  shop  and  offered  them  for  sale.  *The  [  *^^  ] 
defendant  having  sold  the  books,  this  action  was  brought  to  recover 
the  value  of  them.  On  the  above  facts  appearing  in  evidence,  it 
was  objected  for  the  defendant,  that,  as  the  plaintiff  had  done 
nothing  to  prosecute  the  person  who  had  stolen  the  books,  he  could 
not  maintain  the  action :  Qimson  v.  WoodfuU  (2),  Peer  v.  Humphrey  (8) . 
The  learned  Judge,  however,  told  the  jury  that  there  was  no 
evidence  to  show  who  stole  the  books,  and  that  the  property  in  the 
goods,  being  originally  in  the  plaintiff,  could  not  be  taken  out  of 
him  by  any  act  of  a  third  party  ;  and  he  directed  them  to  find  for 
the  plaintiff,  unless  they  believed  the  defendant  received  the  goods 
knowing  them  to  have  been  stolen,  in  which  case  the  right  would 
then  merge  in  the  felony,  and  the  plaintiff  would  not  be  entitled  to 
recover.    The  jury  having  found  for  the  plaintiff, 

(1)  Cited,  Wells  v.  Abrahams  (1872)  notes  to  Ashby  v.  White,  1  Sm.  L.  0. 

L.  B.  7  a  B.  6d4,  569,  41  L.  J.  Q.  B.  p.  289,  11th  ed.— A.  C. 

306;  Osbom  v.  Otllett  (1873)  L.  B.  8  (2)  2  Car.  &  P.  41. 

Ex.  88,  93,  42  L.  J.  Q.  B.  53 ;  Midland  (3)  4]  B.  B.  471  (2  Ad.  &  £1.  495; 

Insurance  Co,  v.  Smith  (1881)  6  Q.B.  D.  4  Nev.  &  M.  430). 
661,  570,  50  L.  J.  Q.  B.  329;  and  see 

B.R. — ^VOL.  LXVII.  48 
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Whits  Merewether  now  moved  for  a   new  trial,  on  the  ground  of 

SpsrrioiTB  misdirection : 

The  case  of  Crimson  v.  WoodfuU  is  an  authority  against  the 
correctness  of  the  ruling  of  the  learned  Judge.    That  was  a  case 
exactly  similar  to  the  present.    It  was  an  action  of  trover  for  a 
mare,  which  was  proved  to  be  the  property  of  the  plaintiff,  and  to 
have  been  stolen  from  him,  and  it  appeared  that  the  plaintiff  had 
good  reason  to  believe  that  she  was  stolen  from  him  by  the  person 
from  whom  the  defendant  bought  her.     The  plaintiff  had  taken 
steps,  both  before  a  magistrate  and  otherwise,  with  a  view  to  get 
back  the  mare,  but  had  done  nothing  towards  bringing  the  thief  to 
justice.    Best,  Ch.  J.,  there  says, "  I  am  of  opinion  that  the  plaintiff 
has  done  nothing  that  he  ought  to  have  done,  and  I  doubt  if  a 
statement  of  facts  before  a  magistrate  would  be  enough.     But  he 
goes  to  get  back  the  property  and  not  to  prosecute  the  felon.    If  I 
were  to  hold  that  this  action  could  be  maintained,  under  such 
circumstances,  we  should   have  no  more  criminal  prosecutions. 
[  ^605  ]      I  *take  it  the  law  is  this — ^you  must  do  your  duty  to  the  public 
before  you  seek  a  benefit  to  yourself,  and  then  there  is  no  necessity 
for  a  civil  action.     The  decisions  go  not  only  to  the  case  of  an 
action  against  the  felon,  but  as  to  actions  against  persons  who 
derive  their  title  under  him.     There  is  a  case  in  the  Term  Bepor^ 
which  says,  that  the  property  is  in  doubt  till  after  prosecution.    I 
cannot  send  this  case  to  a  jury,  there  being  distinct  evidence  of 
felony  ;  I  think  the  case  should  have  gone  to  the  grand  jury."    Id 
Peer  v.  Humphrey  (i),  the  plaintiff  was  held  entitled  to  recover 
stolen  property,  but  there  he  had  prosecuted  the  thief  to  con- 
viction.    And  LiTTLBDALE,  J.,  says,  *'  The  law  is,  that  no  action 
3hall  be  brought,  under  particular  circumstances,  until  the  owner 
has  done  his  duty  by  prosecuting.    Even  that  has  been  done  here. 
In  Gimson  v.  WoodfuU  the  property  must  have  been  changed  by  a 
sale  in  market  overt;  besides,  in  that  case  the  party  had  done 
nothing  towards  bringing  the  thief  to  justice ;  here  he  has  actually 
prosecuted  him  to  conviction.'' 

(Pollock,  C.  B.:  The  case  of  Stone  v.  Marsh  (2)  is  a  direct 
authority  against  the  doctrine  you  are  contending  for.  In  that 
case  Lord  Tentbrden  says,  **  There  is,  indeed,  another  rule  of  the 
law  of  England,  viz.,  that  a  man  shall  not  be  allowed  to  make  a 

(1)  41  B.  R.  471  (2  Ad.  &  El.  495 ;  (2)  30  R.  E.  420  (6  B.  &  C.  651). 

4  Nev.  &  M.  430). 
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felony  the  foundation  of  a  civil  action ;  not  that  he  shall  not  White 
maintain  a  civil  action  to  recover  from  a  third  and  innocent  person  spettioue. 
that  which  has  been  feloniously  taken  from  him,  for  this  he  may 
do  if  there  has  not  been  a  sale  in  market  overt,  but  that  he  shall 
not  sue  the  felon  ;  and  it  may  be  admitted,  that  he  shall  not  sue 
others  together  with  the  felon,  in  a  proceeding  to  which  the  felon 
is  a  necessary  party,  and  wherein  his  claim  appears,  by  his  own 
showing,  to  be  founded  on  the  felony  of  the  defendant :  Gibson  v. 
Minet(i).  This  is  the  whole  extent  of  the  rule.  *The  rule  is  [•606] 
founded  on  a  principle  of  public  policy,  and  where  the  public  policy 
ceases  to  operate,  the  rule  shall  cease  also.  This  point  was  very 
ably  shown  in  the  argument  on  the  behalf  of  the  plaintiffs.  The 
authorities  were  quoted,  and  need  not  be  repeated;  and  it  was 
shown  that  the  familiar  phrase  Hhe  action  is  merged  in  the  felony,' 
is  not  at  all  times,  and  literally,  true.  Now,  public  policy  requires 
that  offenders  against  the  law  shall  be  brought  to  justice,  and  for 
that  reason  a  man  is  not  permitted  to  abstain  from  prosecuting  an 
offender,  by  receiving  back  stolen  property,  or  an  equivalent  or 
composition  for  a  felony,  without  suit,  and,  of  course,  cannot  be 
allowed  to  maintain  a  suit  for  such  a  purpose.  But  it  is  not 
contended,  that  any  such  policy  or  rule  is  applicable  to  the  present 
case ;  the  offender  has  suffered  the  extreme  sentence  of  the  law  for 
another  offence  of  the  same  kind."  That  is  a  case  precisely  in 
point,  and  it  is  confirmed  by  the  decision  of  the  House  of  Lords  in 
the  case  of  Marsh  v.  Keating  (2).) 

Those  cases  are  distinguishable  from  the  present,  for  there  the 
felon  had  been  convicted  and  executed.  The  judgment  of  Lord 
Tbntebdbk  cannot  be  intended  to  be  taken  to  the  full  extent  of  the 
language  used,  for  the  plaintiff  is,  at  all  events,  bound  to  do  his 
best  to  bring  the  guilty  party  to  justice. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case. 
The  Court  of  King's  Bench  correctly  explained  the  law  in  the  case 
of  Stone  V.  Marsh,  and  the  rule  of  public  policy  which  prevents  the 
assertion  of  a  civil  right  in  respect  of  which  a  felony  has  been 
committed,  applies  only  to  proceedings  between  the  plaintiff  and 
the  felon  himself,  or,  at  the  most,  the  felon  and  those  with  whom 

(1)  1  E.  E.  754  (1  H.  BI.  612).  (2)  37  B.  K.  75  (1  Bing.  N.  U.  198 ; 

1  Scott,  5). 
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White      he  must  be  sued,  and  does  not  apply  to  a  case  like  the  present, 
Spettioub.    where  the  action  is  brought  against  a  third  *party,  who  is  innocent 
[  *607  ]      of  the  felonious  transaction.    Moreover,  the  defence  sought  to  be 
raised  is  not  admissible  under  these  pleas. 

Pabkb,  B.  : 

I  think  there  is  not  the  least  foundation  for  a  rule  in  this  case. 
In  the  first  place,  independently  of  the  point  of  law,  there  are 
neither  pleadings  to  warrant  the  defence,  nor  facts  to  support  ii 
The  only  pleas  on  the  record  are  Not  guilty,  which  puts  in  issue 
the  conversion,  and  not  possessed,  which  puts  in  issue  the  plaintiff's 
title  at  the  time  of  conversion.  Secondly,  the  books  in  question  in 
the  action  were  not  proved  to  have  been  the  subject  of  a  felony, 
nor,  assuming  a  felony  to  have  been  committed,  did  it  at  all  appear 
that  the  thief  was  amenable  to  justice.  Thirdly,  the  cases  which 
have  been  referred  to,  of  Stone  v.  Marsh  and  Marsh  v.  Keating^  are 
authorities,  that  the  obligation  which  the  law  imposes  on  a  plaintiff 
to  prosecute  the  party  who  has  stolen  his  goods,  does  not  apply 
where  the  action  is  against  a  third  party  innocent  of  the  felony. 
Those  cases  are  subsequent  to  that  of  Oimson  v.  WoodfulL 

Aldebson,  B.  : 

I  also  think  that  these  pleas  do  not  warrant  the  proposed  defence, 
and  even  if  they  did,  I  think  it  would  be  no  defence  to  this  action. 
Assuming  that,  under  the  plea  of  not  possessed,  a  lien  may  be 
given  in  evidence  (with  respect  to  which  some  difficulty  might  be 
raised),  still  if  you  admit  evidence  of  a  lien,  you  cannot  exclude 
evidence  to  show  that  it  had  ceased  to  exist  at  the  time  of  the 
conversion.  So  that,  supposing  the  defendant  had  a  lien  on  these 
books,  and  he  should  prove  it  under  the  plea  of  not  possessed,  the 
plaintiff  would  be  entitled  to  show  that  the  lien  had  ceased  at  the 
time  he  converted  them.  The  utmost  extent  of  the  defence  set  up 
in  this  case  is,  that  the  defendant  was  entitled  to  the  possession  of 
the  books  until  the  plaintiff  had  prosecuted  the  felon.  He  clearly 
had  no  right  to  sell  the  goods,  as  he  had  no  property  in  them ;  he 
[  *608  ]  *does  sell  the  goods,  and  thereby  puts  an  end  to  the  lien,  if  any 
existed.  I  also  think  that  this  defence  ought  to  be  specially 
pleaded. 

liOLFB,  B. : 

I  am  of  the  same  opinion.    1  cannot  agree  to  the  law  as  laid 
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down  by  Bbbt,  Ch.  J.,  in  Gvnson  v.  WoodjuU,  that  a  plaintiff  is       Whitk 

bonnd,  in  the  first  instance,  to  do  his  duty  to   the  public  by    spettioub. 

prosecuting ;  and  that  if  actions  like  the  one  he  was  then  trying 

could  be  maintained,  there  would  be  no  more  criminal  prosecutions. 

I  think  that  is  too  general,  and  I  cannot  accede  to  the  doctrine.    I 

think  the  true  principle  is,  that  where  a  criminal,  and  consequently 

an  injurious  act  towards  the  public,  has  been  committed,  which  is 

also  a  civil  injury  to  a  party,  that  party  shall  not  be  permitted  to 

seek  redress  for  the  civil  injury  to  the  prejudice  of  public  justice, 

and  to  waive  the  felony,  and  go  for  the  conversion.    I  think  the 

law,  as  laid  down  in  that  case,  instead  of  advancing  public  justice, 

would  be  productive  of  very  great  injustice.    It  amounts  to  this, 

that  another  person,  who  has  got  possession  of  my  goods,  of  which 

I  have  been  robbed,  may  keep  them  until  I  prosecute  some  innocent 

person  whom  I  may  suspect  or  find  out  for  that  purpose.    In  this 

case  there  was  no  evidence  that  the  plaintiff's  clerk  took  the  goods, 

and  probably  he  did  not,  though  he  may  have  been  cognizant  of 

the  robbery.    I  also  agree,  that  the  defendant  has  not  pleaded  so 

as  to  admit  this  defence.    With  respect  to  what  I  said  at  the  trial, 

that  if  the  defendant  had  been  the  guilty  receiver  of  the  books,  he 

would  be  entitled  to  the  verdict,  I  must  retract  that,  and  suspend 

my  judgment  on  that  point,  as  I  entertain  some  doubt  whether  I 

was  correct. 

Rule  refused. 


EDEN  V.  BLAKE.  i846. 

(13  MeeBon  &  WeLsby,  614—619 ;  S.  C.  14  L.  J.  Ex.  194 ;  9  Jur.  213.)  -^^^^l. 

In  the  printed  catalogue  of  articles  intended  to  be  sold  by  auction,  a  [  ^1^  ] 
dreasing-case  was  described  to  have  silyer  fittings,  but  previously  to  the 
sale  of  it  the  auctioneer  stated  publicly  from  his  box,  and  in  the  hearing  of 
the  defendant,  that  the  catalogue  was  incorrect  in  stating  the  fittings  of 
the  dressing-case  to  be  of  silver,  and  that  it  would  be  sold  as  having  plated 
fittings ;  but  no  alteration  was  made  in  the  catalogue.  The  defendant 
afterwards  bid  for  the  dressing-case,  and  became  the  purchaser.  In  an 
action  brought  by  the  auctioneer  to  recover  the  price  of  the  dressing-case, 
which  was  less  than  10/. :  Held,  that  parol  evidence  of  the  statement  of  the 
auctioneer  at  the  time  of  the  sale  was  admissible,  the  contract  not  being  in 
writing. 

This  was  an  action  of  debt  for  goods  sold  and  delivered,  goods 
bargained  and  sold,  and  on  an  account  stated,  brought  by  an 
auctioneer  to  recover  the  sum  of  61.  da.  lOd.,  the  price  of  a  dressing- 
case  sold  by  him  to  the  defendant  at  a  public  auction. 
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Eden  The  defendant  pleaded  nvnquam  indebitatus,  on  which  issue  was 

Blake.        joined. 

At  the  trial,  before  the  Under-sheriff  of  Yorkshire,  the  plaintiff 
put  in  evidence  a  printed  catalogue  of  articles  intended  to  be  sold, 
including  the  dressing-case  in  question,  which  was  therein  described 
as  having  silver  fittings ;  the  fittings  were  in  point  of  fact  plated 
only,  but,  in  order  to  support  the  plaintiff's  case,  it  was  proposed 
to  prove,  that  previously  to  the  dressing-case  being  put  up  for  sale, 
the  auctioneer  stated  publicly  from  his  box,  and  in  the  hearing  of 
the  defendant,  that  the  catalogue  was  incorrect  in  stating  the 
fittings  of  the  dressing-case  to  be  silver,  they  being  only  plated, 
and  that  it  would  be  sold  as  having  plated  fittings.  This  evidence 
was  objected  to  by  the  defendant's  counsel,  but  the  under-sheriff 
received  it.  It  appeared  that  the  catalogue  was  posted  in  the 
auction-room  previously  to  the  sale,  and  that  no  alteration  was 
made  in  the  description  of  the  dressing-case;  and  that  the 
defendant  bid  for  the  article,  which  was  knocked  down  to  him, 
after  the  above  verbal  statement  had  been  made.  The  juiy 
having  found  for  the  plaintiff,  Montagu  Chambers  obtained  a  rule 
for  a  new  trial,  on  the  ground  that  the  evidence  was  improperly 
received. 

Martin  now  showed  cause : 

The  evidence  was  clearly  admissible,  for  the  article  in  question 
was  not  sold  under  any  written  contract  at  all.  The  catalogue  was 
[  'ais  ]  nothing  more  than  a  list  of  articles  intended  to  be  sold,  and  if  *there 
was  an  error  in  the  description  of  any  of  them,  it  might  be  corrected 
at  any  time  before  the  sale,  either  by  altering  the  catalogue  or  by  a 
verbal  explanation.  If  an  auctioneer  makes  a  catalogue  which 
describes  an  article  as  silver  mounted,  and  he  afterwards  states 
that  it  should  have  been  described  as  plated  only,  and  that  he  shall 
only  sell  it  as  silver  plated,  there  is  nothing  in  the  law  to  prevent 
that,  or  to  render  the  contract  invalid.  This  is  not  a  case  in  which 
parol  evidence  has  been  received  to  vary  a  written  instrument.  The 
case  of  Shelton  v.  Lirkts  (i),  which  will  be  relied  upon,  is  clearly 
distinguishable  from  the  present.  In  that  case,  the  auctioneer,  in 
order  to  comply  with  the  Statute  of  Frauds,  signed  the  agreement 
of  which  the  catalogue  in  its  unaltered  state  was  part,  and  it  was 
held  that  evidence  of  the  auctioneer's  directions  at  the  time  of 
3ale,  as  to  an  intended  alteration  which  was  to  b^  made,  was  pQt 
(1)  37  E,  B.  746  (2  Or.  &  J.  411), 
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admissible.      That  was  an  attempt   to  vary  a  written  contract        edbk 
entered  into  by  the  parties.  BlIke. 

(Pollock,  C.  B.  :  That  was  a  contract  relating  to  the  sale  of  land, 
which  must  necessarily  be  in  writing.  Here  it  does  not  appear  that 
any  written  contract  was  entered  into.) 

Montagu  Chambers^  in  support  of  the  rule  : 

The  evidence  was  not  admissible,  for  the  effect  of  it  would  be  to 
vary  the  printed  particulars  of  the  articles  about  to  be  sold,  which 
would  be  contrary  to  the  decision  in  Shelton  v.  LivitLs,  where  it  was 
expressly  held,  that  they  could  not  be  so  varied  by  evidence  of  the 
verbal  statement  of  the  auctioneer  at  the  time  of  the  sale,  either  as 
to  the  parcels  or  quality  of  the  subject-matter  of  sale.  And  in 
Ounnis  v.  Erhart(i),  which  was  the  case  of  the  sale  of  a  copyhold 
estate,  it  was  also  held,  that  the  verbal  declarations  of  an  auctioneer 
at  the  time  of  the  sale  are  not  admissible  evidence  to  contradict  the 
printed  conditions.  Lord  Loughborough  ♦at  the  trial  refused  to  [  •6ic  ] 
receive  the  evidence,  and  on  a  motion  for  a  new  trial,  the  Court 
were  clearly  of  opinion  that  the  evidence  was  not  admissible,  as  it 
would  open  a  door  to  fraud  and  inconvenience  if  an  auctioneer  were 
permitted  to  make  verbal  declarations  in  the  auction-room,  contrary 
to  the  printed  conditions  of  sale. 

(BoLFE,  B. :  That  was  an  action  to  compel  the  purchasers  to 
perform  the  contract.  It  may  be  that  the  auctioneer  is  not  the 
agent  of  the  vendor  to  sign  anything  but  the  printed  conditions 
of  sale. 

Aldebson,  B.  :  Jn  that  case,  being  a  contract  for  the  sale  of  land, 
there  must  have  been  a  written  agreement,  and  the  parties  could 
not  afterwards  vary  it   by  parol.     Here  the   contract  is  not  in 

riting  ;  it  is  by  parol.  In  Shelton  v.  Living,  Bayley,  B.,  says: 
"  Ounnis  v.  Erhart,  Powell  v.  Edmunds  (2),  and  many  other  cases 
collected  in  Mr.  Phillips's  book  on  evidence  (3),  show  the  principle 
to  be,  that  a  written  instrument  signed,  as  it  is  in  this  case,  with 
the  purchaser's  name,  is  the  instrument  at  which  you  are  to  look 
to  see  what  is  the  contract  between  the  parties.  In  the  present 
case,  a  written  instrument  was  signed  by  the  auctioneer  at  the 
time  of  the  sale."    That  shows  that  the  Court  meant,  that  after 

1    2  E.  E.  769  (1  H.  Bl.  289).  (3)  1  Phill.  oxf.  Ev.  ^U 

(2)  11  R  ?.  316  (12  lUst,  6).. 
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Bdbn        a  party  has  sigaed  a  written  contract,  you  cannot  afterwards  yary 
B  Jkb.       it  by  pa«"oL) 

The  judgment  there  given  appears  to  be  in  favour  of  the  defendant, 
for  Batlbt,  B.,  says:  "  It  is  a  useful  and  proper  general  rule,  that 
an  auctioneer,  by  parol  explanation  at  the  time  of  the  sale,  shall 
not  be  suffered  to  vary  from  the  terms  of  the  printed  particulars. 
This  rule  is  attended  with  no  hardship,  because  it  would  be  easy  to 
obviate  any  difficulty  in  case  the  articles  sold  be  different  from  the 
description.  It  would  have  been  an  easy  proceeding  in  this  case 
to  make  the  condition  or  description  in  the  printed  particulars 
correspond  with  the  verbal  declaration  of  the  auctioneer."  If 
[  ^17  ]  evidence  to  vary  the  terms  of  an  auctioneer's  catalogue  *by  parol 
are  held  to  be  admissible,  it  will  open  a  wide  door  to  fraud  and 
deception  at  public  sales.  The  proper  course  would  be  to  alter  the 
printed  particulars. 

(Alderson,  B.  :  Here  the  jury  must  be  taken  to  have  found  that 
the  defendant  heard  the  statement  that  the  fittings  were  not  silver, 
but  plated.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I 
accede  altogether  to  the  authorities  cited  by  the  defendant's  counsel, 
and  to  the  proposition,  that,  whatever  be  the  value  of  the  goods 
sold,  whether  it  be  such  as  calls  for  a  memorandum  in  writing 
under  the  Statute  of  Frauds  or  not,  if  there  has  been  a  memorandum 
in  writing,  it  cannot  be  altered  by  extrinsic  evidence ;  and  conse- 
quently  the  plaintiff  could  not  be  allowed  to  prove  that,  at  the  time 
of  the  sale,  the  auctioneer  made  declarations  contradicting  the 
printed  conditions  of  sale.  In  Shelton  v.  Livius^  the  catalogue,  as 
it  originally  stood,  formed  part  of  the  contract  entered  into ;  for 
there,  although  the  auctioneer  announced  in  the  sale-room  an 
alteration  in  the  conditions  of  sale,  he  afterwards  signed  the  book 
without  making  any  alteration  in  the  printed  catalogue ;  and  that 
signature  bore  reference  to  the  catalogue,  which  contained  the 
conditions  of  sale,  and  constituted  the  contract.  In  this  case  no 
question  arises  on  the  Statute  of  Frauds,  for,  the  amount  sold  being 
less  than  102.,  no  writing  was  requisite,  and  the  question  is  what  in 
point  of  fact  was  bargained  and  sold ;  and  that  is  altogether  a 
question  for  the  jury.    According;  to  the  evidence,  it  appears  that^ 
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before  this  article  was  put  up  for  sale,  the  auctioneer  stated  publicly        Eoen 
that  the  fittings  were  not  silver,  as  stated  in  the  catalogue,  but       blake. 
plated,  and  that  the  dressing-case  would  be  sold  as  having  plated 
fittings.     Now  it  was  for  the  jury  to  say  whether  the  defendant 
bargained  for  these  things  as  being  only  plated,  or  as  silver — what, 
in  point  of  fact,  was  the  article  bargained  and  sold.    It  is  the  *same       [  *6i8  j 
as  if  the  auctioneer  had  put  up  and  sold  an  article  not  named  in 
the  catalogue  at  all.     The  objection  taken  in  the  cases  which  have 
been  cited  does  not  arise  in  the  present. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  question  turns  entirely  on  the 
facts,  for  the  law  on  the  subject  is  clear.  If  the  auctioneer  had 
signed  a  book  containing  or  referring  to  the  catalogue,  without 
making  any  alteration  in  it  relative  to  these  fittings  being  plated, 
and  not  silver,  I  should  agree  that  it  would  not  be  competent  to  the 
opposite  party  to  show  that,  previous  to  the  bidding,  the  auctioneer 
had  declared  that  the  goods  to  be  sold  were  only  plated  ;  because, 
having  subsequently  signed  in  the  book  a  statement  that  they  were 
silver,  it  is  that  subsequent  act  of  signing  which  binds  the  purchaser, 
and  not  the  mere  proceedings  at  the  sale.  That  would  be  in 
accordance  with  the  case  of  Shelton  v.  Livius,  because  there  the 
auctioneer  signed  the  book  without  making  any  alteration  in  the 
particulars  of  sale,  although  he  had  stated  verbally  that  the  altera- 
tion was  to  be  made.  Whether  the  subject-matter  of  the  sale  be 
land  or  goods  is  immaterial  for  this  purpose.  The  sole  question  is, 
what  were  the  terms  upon  which  this  article  was  sold.  Are  those 
terms  in  writing?  If  they  are,  they  cannot  be  varied  by  parol 
testimony ;  but  if  they  exist  only  in  parol,  they  of  course  may  be 
varied  by  parol ;  and  as  it  appears  that  the  article  was  not  sold 
under  an  agreement  in  writing,  it  is  for  the  jury  to  say  whether  the 
contract  existed  in  the  printed  particulars  alone,  or  partly  in  them 
and  partly  in  parol,  namely,  that  the  auctioneer  stated  that  there 
was  an  inaccuracy  in  the  particulars,  which  declaration  was  heard 
by  the  defendant,  who,  after  hearing  it,  bid  for  the  article.  This  the 
jury  have  found.  I  am  therefore  of  opinion  that  the  rule  ought  to 
be  discharged. 

BOLFE,  B. :  [  «19  ] 

I  am  of  the  same  opinion.  Where  there  is  a  sale  of  land,  the 
part^  canuot  be  bound,  except  by  a  contract  signed  either  by 


762  1845.     EX.     13  MEE.  &  W.  619.  :r.r. 

Eden  himself,  or  by  some  other  person  either  expressly  or  impliedly 
blIke.  constitated  his  agent  to  sign  for  him.  After  the  passing  of  the 
Statute  of  Frauds,  the  question  arose,  whether  the  express  words 
of  that  statute,  that  an  agreement  for  the  sale  of  land,  or  of  goods 
above  the  value  of  lOZ.,  should  be  '*  signed  by  the  party  to  be  charged 
therewith,  or  some  person  thereunto  by  him  lawfully  authorized,** 
could  be  got  over  by  holding  that  an  auctioneer  might  act  as  agent 
for  both  parties.  It  has  however  been  settled,  that  if  he  signs  the 
printed  particulars  of  sale,  he  signs  them  as  the  agent  of  the 
purchaser  ;  but  if,  before  the  sale,  he  gave  a  parol  intimation  of  an 
alteration  in  the  particulars,  there  might  be  great  doubt  whether 
the  party  who  bids  simpliciter  at  a  sale  of  land  would  be  bound  by 
that  intimation,  unless  he  gave  an  express  authority  to  the 
auctioneer  to  sign  the  altered  particulars  as  agent  for  him ;  bot 
where,  as  is  the  case  here,  the  chattel  to  be  sold  is  under  the  value 
of  lOZ.,  and  consequently  no  writing  is  required  by  the  Statute  of 
Frauds,  the  auctioneer  might  very  well  say,  "  I  have  no  such 
article  to  sell  as  that  described  by  the  catalogue  to  have  silver 
fittings,  but  I  will  put  this  up  as  a  plated  article  which  does  not 
appear  in  the  catalogue."  A  party  bids  for  it,  and  when  tiie 
auctioneer  strikes  down  his  hammer,  the  contract  is  complete.  It 
is  not  clear  to  me  that  what  the  auctioneer  signs  afterwards  makes 
any  difference,  for  the  contract  is  completed  by  the  sict  of  sale;  but, 
as  the  case  stands,  there  is  no  pretence  for  this  rule. 

Rule  discharged. 


1846.  GOEE  V.   GIBSON (1). 

Jan,  22. 
(13  Meeeon  &  Welsby,  623—627  ;  S.  C.  14  L.  J.  Ex.  151  ;  9  Jur.  140.) 

[  628  J  To  an  action  by  indorsee  against  indorser  of  a  bill  of  exchange,  the 

defendant  pleaded,  that,  when  he  indorsed  the  bill,  he  was  so  intoxicated, 
and  thereby  so  entirely  deprived  of  sense,  understanding,  and  the  use  of 
his  reason,  as  to  be  unable  to  comprehend  the  meaning,  nature,  or  effect  of 
the  indorsement,  or  to  contract  thereby ;  of  which  the  plaintiff,  at  the  time 
of  the  indorsement,  had  notice  :  Held  to  be  a  good  answer  to  the  action,  and 
not  to  amount  to  an  argumentative  traverse  of  the  indorsement. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  bill  of 
exchange.  Plea,  that  before  and  at  the  time  when  the  defendant 
indorsed  the  said  bill  of  exchange,  he  was  so  drunken,  intoxicated, 
and  under  the  influence  of  liquor,  and  thereby  so  entirely  deprived 

(1)  Explained,  MaUhews  v.  Paa:ter  (1873)  h-  E.  8  Ex.  1,32,  133,  42  L.  ^.  Ex. 
73.-A.  C. 
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of  sense,  understanding,  and  the  use  of  his  reason,  as  to  be  unable        Gore 
to  comprehend  the  meaning,  object,  nature,  or  effect  of  the  said      gi^on. 
indorsement,   or  to  contract  or  promise  thereby;   of  all  which 
premises  the  plaintiff,  before  and  at  the  time  when  he  the  defen- 
dant so  indorsed  the  said  bill  of  exchange,  and  always  since,  had 
full  knowledge  and  notice.    Verification. 
Demurrer,  and  joinder. 

Horn,  in  support  of  the  demurrer  : 

The  plea  is  bad.  It  is  no  answer  to  the  declaration  for  the 
defendant  to  say  that  he  indorsed  the  bill  when  in  a  state  of 
intoxication.  The  consideration  for  the  indorsement  is  admitted. 
To  make  the  plea  good,  the  defendant  ought  to  have  shown  that 
the  intoxication  was  procured  by  the  plaintiff,  or  that  he  took 
advantage  of  it.  Mere  notice  is  not  equivalent  to  fraud,  but  is 
only  evidence  of  it :  knowledge  is  not  necessarily  fraudulent  know- 
ledge. According  to  the  old  authorities,  a  man  was  not  allowed  to 
stultify  himself  by  alleging  his  own  incapacity  to  contract,  whether 
from  insanity  or  drunkenness,  which  was  held  a  crime  in  itself, 
and  therefore  as  not  affording  any  excuse  for  other  crimes,  or  for 
avoiding  a  civil  contract:  Go.  Litt.  274  b;  Beverley's  case(i). 
That  rule  has  certainly  been  relaxed  in  modem  times,  but  it  still 
holds  good  thus  far,  that  to  make  drunkenness  a  defence,  it  must 
be  shown  to  have  been  brought  about  by  the  fraud  or  contrivance 
of  the  other  party.  Besides,  it  is  consistent  *with  this  plea,  that  [  *624  ] 
the  indorsement  may  have  been  by  procuration,  given  when  the 
defendant  was  sober. 

(Alderson,  B.  :  There  is  a  material  distinction  between  what  a 
drunkard  does  against  another  in  invitum,  and  what  a  party  does  with 
respect  to  him  by  way  of  contract,  knowing  him  to  be  drunk.) 

In  Johnson  v.  Meddlicott(2),  Jbkyll,  M.  E.,  says,  *'The  having 
been  in  drink  is  not  any  reason  to  relieve  any  man  against 
any  deed  or  agreement  gained  from  him  when  in  those  circum- 
stances, for  this  were  to  encourage  drunkenness ;  secus,  if  through 
the  management  or  contrivance  of  him  who  gained  the  deed, 
the  party  from  whom  such  deed  has  been  gained  was  drawn 
into  drink."  This  was  recognized  as  law  by  Sir  W.  Grant,  in 
Cooke  V.  ClaywoHh  (3).     So,  in  Newland  on  Contracts,  p.  865,  it 

(1)  4  Co.  Rep.  123  b.  (3)  11  R,  ft.  1,37  (18  Yes,  12). 

(2)  3  P,  Wms.  130,  note  (A). 
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Gore  is  said,  **  Though  a  man  was  in  a  state  of  drunkenness  when  he 
Gibson.  entered  into  an  agreement,  equity  will  not  set  it  aside  on  that  ground 
alone,  especially  if  it  be  reasonable,  as,  for  instance,  to  settle  family 
disputes."  The  same  rule  applies  to  lunacy :  Baxter  v.  Earl  of 
Portsmouth  (i),  Browne  v.  JoddreU  (2) ;  and  this  is  a  stronger  case, 
because  a  lunatic  is  not  a  criminal. 

(Pabke,  B.  :  Those  authorities  do  not  state  the  degree  of 
drunkenness.  If  the  party  was  only  partially  drunk,  so  that  he 
nevertheless  knew  what  he  was  about,  equity  would  not  relieve; 
but  here  the  plea  states,  that  the  defendant  was  so  entirely  deprived 
of  the  use  of  his  reason  that  he  could  not  comprehend  the  meaning 
or  effect  of  the  indorsement.) 

He  could  not  be  entirely  deprived  of  the  use  of  his  reason,  for  he 
admits  that  he  indorsed  the  bill  to  the  plaintiff,  so  as  to  give  him 
a  title. 

(Pollock,  G.  B.  :  He  merely  admits  the  mechanical  act  of  writing 
his  name,  which  may  be  performed  without  any  reference  to  the 
consequences.    According  to  your  argument,  if  a  mao  does  the 
f  *626  ]      formal  act  of  indorsement,  he  can  *have  no  defence. 

Parks,  B.  :  He  admits  a  prima  facie  case  on  the  part  of  the 
plaintiff,  by  admitting  the  manual  act  of  indorsement,  but  excuses 
it  by  saying  that  he  was  nan  compos  at  the  time.) 

There  is  no  reason  of  policy  why  the  defendant  should  be  allowed, 
by  reason  of  his  drunkenness,  which  is  voluntary,  to  dispute  his 
indorsement  of  a  bill  given  for  good  consideration. 

(PoLLOOK,  C.  B. :  A  contract  may  be  implied  by  law  in  many 
cases,  even  where  the  party  protested  against  any  contract ;  the 
law  says  he  did  contract,  because  he  ought  to  have  done  so.  On 
that  ground,  the  creditor  might  recover  against  him  when  sober  lor 
necessaries  supplied  to  him  when  drunk.) 

There  can  be  no  difference  jn  principle  between  an  express  and  an 
implied  contract,  for  this  purpose.  Suppose  it  were  a  mere  verbal 
contract  for  payment  for  goods. 

(Aldbrson,  B.  :  Then  the  keeping  them  when  he  is  sober  raises 
the  contract.) 

(1)  5  B,  &  0.  170.  (2)  Moo,  ft  ICal*  106. 
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But  further,  the  plea  is  bad,  as  amounting  to  an  argumentative        gobb 
traverse  of  the  indorsement,  which,  according  to  Marston  v.  AUen  (i),      gibson. 
means  an  act  done  with  the  intention  of  transferring  the  property 
in  the  bill. 

Pearson^  contra,  was  stopped  by  the  Court. 

Pollock,  G.  B.  : 

I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
The  authorities  on  this  subject  are  collected  in  Kent's  Com- 
mentaries, p.  451,  where  the  author  observes,  that,  although 
formerly  it  was  considered  that  a  man  should  be  liable  upon  a 
contract  made  by  him  when  in  a  state  of  intoxication,  on  the 
ground  that  he  should  not  be  allowed  to  stultify  himself,  the 
result  of  the  modern  authorities  is,  that  no  contract  made  by  a 
person  in  that  state,  when  he  does  not  know  the  consequences 
of  his  act,  is  binding  upon  him.  That  doctrine  appears  to  me  to 
be  in  accordance  with  reason  and  justice.  With  regard,  however, 
to  contracts  which  it  is  sought  to  avoid  on  *the  ground  of  intoxica-  [  *^^  1 
tion,  there  is  a  distinction  between  express  and  implied  contracts. 
Where  the  right  of  action  is  grounded  upon  a  specific  distinct 
contract,  requiring  the  assent  of  both  parties,  and  one  of  them  is 
incapable  of  assenting,  in  such  a  case  there  can  be  no  binding 
contract ;  but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties,  but  implies  a  contract  from  the 
circumstances;  in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus,  in  actions  for  money  had  and  received  to  the 
plaintiff's  use,  or  money  paid  by  him  to  the  defendant's  use,  the 
action  may  lie  against  the  defendant,  even  though  he  may  have 
protested  against  such  a  contract.  So,  a  tradesman  who  supplies 
a  drunken  man  with  necessaries  may  recover  the  price  of  them  if 
the  party  keeps  them  when  he  becomes  sober,  although  a  count  for 
goods  bargained  and  sold  would  fail.  In  this  case,  the  defendant 
is  still  liable  for  the  consideration  for  his  indorsement,  although 
the  indorsement  itself  can  give  the  plaintiff  no  title. 

Pareb,  B.  : 

With  respect  to  the  authorities  cited  for  the  plaintiff,  in  which 
Courts  of  equity  have  refused  to  relieve  parties  against  contracts 
made  by  them  when  in  a  state  of  intoxication,  those  authorities 

(1)  58  B.  E.  785  (8  M.  &  W.  494). 
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*  GoBB  may  possibly  have  reference  to  a  case  of  partial  drunkenneBS.  Bat 
Gibbon.  where  the  party,  when  he  enters  into  the  contract,  is  in  snch  a  state 
of  drunkenness  as  not  to  know  what  he  is  doing,  and  particularly 
when  it  appears  that  this  was  known  to  the  other  party,  the  con- 
tract is  void  altogether,  and  he  cannot  be  compelled  to  perform 
it.  A  person  who  takes  an  obligation  from  another  under  such 
circumstances  is  guilty  of  actual  fraud.  The  modem  decisions 
have  qualified  the  old  doctrine,  that  a  man  shall  not  be  allowed  to 
allege  his  own  lunacy  or  intoxication;  and  total  drunkenness  is 
now  held  to  be  a  defence:  Yatea  v.  -Boen(i),  Cole  v.  Bobins(2), 
[  •627  ]  Cooke  V.  Clay  worth.  The  *averment  in  this  plea,  that  the  defendant 
indorsed  the  bill,  means  merely  that  he  wrote  his  name  upon  it ; 
then  the  plea  goes  on  to  state,  as  matter  of  avoidance,  that  the  act 
of  so  writing  his  name  is  not  obligatory  on  him,  because  he  was  in 
fact  non  compos  mentis  when  he  did  it.  The  plainti£f  contends,  that 
this  defence  might  be  given  in  evidence  under  a  plea  denying  the 
indorsement ;  but  that  is  not  so,  because  we  have  already  held,  that 
indorsement  means,  in  the  first  instance,  the  mere  act  of  writing 
the  name  upon  the  bill. 

Aldbrson,  B.  : 

A  party,  even  in  a  state  of  complete  drunkenness,  may  be  liable 
in  cases  where  the  contract  is  necessary  for  his  preservation— 
as  in  the  case  of  a  supply  of  actual  necessaries ;  so  also,  where 
he  keeps  the  goods  when  he  is  sober.  The  ground  of  his  liability 
there  is,  that  an  implied  contract  to  pay  for  the  goods  arises  from 
his  conduct  when  he  is  sober ;  although  I  doubt  much  whether,  if 
he  repudiated  the  contract  when  sober,  any  action  could  be  main- 
tained upon  it.  Here  the  action  is  necessarily  brought  upon  the 
contract  itself ;  and  when  it  is  shown  that  the  contract  by  indorse- 
ment was  made  when  the  defendant  was  in  such  a  state  of 
drunkenness  that  he  did  not  know  what  he  was  doing,  and  especially 
when  it  appears  that  the  plaintiff  knew  it,  I  cannot  doubt  that  the 
contract  is  void  altogether.  It  is  just  the  same  as  if  the  defendant 
had  written  his  name  upon  the  bill  in  his  sleep,  in  a  state  of 
somnambulism. 

Leave  to  the  plaintiff  to  amend,  on  payment  of  costs,  by  with- 
drawing the  demurrer  and  taking  issue,  otherwise 

Judgment  for  the  defendant. 
(1)  2  Sfcra.  1104.  (2)  Bull.  N.  P.  172. 
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WILLIAMS  V.  JONES  (1).  i846. 

Jan.  22. 
(13  Meeeon  &  Welsby,  628—635  ;  S.  C.  14  L.  J.  Ex.  145 ;  2  Dowl.  &  L.  680.)  

An  action  of  debt  lies  upon  a  judgment  of  a  County  Court  (2).  [  ^^®  3 

And  the  declaration  need  not  state  that  the  defendant  resided  within 
the  jurisdictioo  of  the  County  Court,  or  was  liable  to  be  summoned  to 
that  Court  for  the  debt;  it  is  enough  to  state  that  the  plaintiff  levied 
his  plaint  in  the  County  Court  for  a  cause  of  action  arising  within  its 
jurisdiction. 

Debt  on  a  judgment  of  the  County  Court  of  Carnarvonshire.    The 

declaration  stated,  that  the  plaintiff,  on  &c.,  at  a  County  Court  of 

the  Sheriff  of  the  county  of  Carnarvon,  to  wit,  John  Price,  Esq., 

then  sheriff  of  the  said  county,  held  at  the  county  hall  in  Carnarvon, 

in  and  for  the  said  county,  and  within  the  jurisdiction  of  the  said 

Court,  before  D.  E.  D.  and  J.  B.,  the  free  suitors  of  the  said  Court, 

came,  according  to  the  custom  of  the  said  Court,  by  Wm.  Lloyd 

Boberts,  his  attorney,  and  then  and  there,  according  to  the  custom 

of  the  said  Court,  levied  his  plaint  against  the  defendant  in  a  plea 

of  debt,  for  11.  Us.  lid.,  for  a  certain  cause  of  action  arising  to  the 

plaintiff  within  the  jurisdiction  of  the  said  Court ;  and  such  prO'* 

ceedings  were  thereupon  had,  that  afterwards,  to  wit,  on  &c.,  at  the 

County  Court,  to  wit,  the  sixth  County  Court  of  the  said  sheriff, 

held  in  and  for  the  said  county,  and  within  the  jurisdiction  of 

the  said  Court,  before  D.  E.  D.  and  J.  B.,  the  free  suitors  of  the 

said  Court,  the  plaintiff,  by  the  consideration  and  judgment  of 

the  said  Court,  recovered  against  the  defendant  11.  for  his  said  debt, 

and  also  10/.  is.  4d.,  which  in  and  by  the  said  Court,  before  the 

said  last-mentioned  suitors,  were  then  adjudged  to  the  plaintiff, 

with  his  assent,  for  his  damages,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that  in  law 
no  action  lies  upon  the  judgment  of  an  inferior  Court  not  of  record; 
and  that  it  is  not  stated  in  the  declaration  that  the  defendant  was 
a  resident  within  the  said  county  of  Carnarvon,  or  within  the 
jurisdiction  of  the  said  Court,  or  that  he  had  been  duly  summoned 
to  the  said  Court.     Joinder  in  demurrer. 

(1)  died  in  Mayor  of  Lojidon  Y.  Cox  300,  52  L.  J.  Q.   B.   1;    Nouvion  v. 

(1866)  L.  R.  2  H.  L.  239,  270,  36  L.  J.  Freeman  (1889)  15  App.  Ca.  1,  8,  59 

Ex.  228 ;  Oodard  v.  Oray  (1870)  L.  B.  L.  J.  Ch.  337.— A.  C. 

6  Q.  B.  139,  148,  40  L.  J.  Q.  B.  62 ;  (2)  This  does  not  apply  to  a  judg- 

Schihdhy    v.    Westenhoh  (1870)  L.  R  ment  of  the  statutory  County  Courts 

6  Q.  B.  155,  159,  40  L.  J.  Q.  B.  73 ;  established  by  the  County  Courts  Acts 

Rouaillon  v.  Bousillon  (1880)  14  Ch.  D.  {Berkeley  v.  Elderkin  (1853)  1  E.  &  E. 

361,  370.  49  L.  J.  Ch.  388 ;  Abouhff  v.  805,  22  L.  J.  Q.  B.  281 ;  Austin  v.  Milh 

Oppenheimer    (1882)    10    U.   B.    295,  (1853) 9 Ex. 288, 23 L.J. Ex. 40).— A. C. 
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Williams  Pearson,  in  support  of  the  demurrer : 

JoNss.  First,  an  action  is  not  maintainable  upon  the  judgment  of  an 

inferior  Court  not  of  record.    An  action  will  no  doubt  lie  upon  the 

[  ♦629  ]  i^decree  of  a  Colonial  Court :  Henley  v.  Soper  (i) ;  or  upon  an  Irish  judg- 
ment :  Harris  v.  Saunders  (2) ;  but  it  never  has  been  expressly  decided 
that  any  action,  still  less  that  an  action  of  debt,  will  lie  upon  the 
judgment  of  an  inferior  Court  not  of  record.  In  Emerson  v.Laskley  (3), 
it  was  held  that  an  action  of  assumpsit  would  not  lie  in  a  superior 
Court,  to  recover  costs  ordered  to  be  paid  by  a  rule  of  an  inferior 
Court,  in  the  course  of  a  suit  there.  But  even  if  assumpsit  would 
be  maintainable,  it  is  submitted  that  debt  is  not.  The  law  on  this 
subject  is  stated  in  Com.  Dig.,  "Debt,"  (A.  2),  and  8  Bla.  Comm.  160. 
The  principle  is,  that  in  the  case  of  a  court  of  record,  the  judgment 
becomes  a  debt  of  record,  on  which  a  new  action  may  be  brought ; 
but  it  is  otherwise  in  the  case  of  a  Court  which  has  no  records. 

Secondly,  the  declaration  in  this  case  is  defective,  for  not  stating 
that  the  defendant  was  resident  within  the  county  of  Carnarvon, 
or  that  he  was  liable  to  be  summoned  to  the  County  Court  for 
this  debt.    *    *    * 

[  680  ]  Welsby,  contra  : 

First,  an  action  of  debt  is  maintainable  on  every  contract  in  fact 
or  in  law ;  and  a  contract  or  obligation  in  law  arises  out  of  the 
judgment  of  a  court  of  competent  jurisdiction  between  the  same 
parties,  whether  it  be  a  superior  or  an  inferior  Court,  and  whether  a 
court  of  record  or  not  of  record ;  the  only  difference  being  in  the 
mode  of  proof  of  the  judgment.  There  certainly  is  no  direct 
afSrmative  authority  that  debt  will  lie  on  the  judgment  of  a  County 
Court,  but  the  proposition  has  been  taken  for  granted  in  many 
cases,  where^  other  objections  have  been  taken,  but  the  objection 
that  an  action  of  debt  could  not  be  sustained  has  never  been 
adverted  to.  Thus,  in  Herbert  v.  Cook  (4),  which  was  an  action  of 
debt  on  a  judgment  in  a  hundred  Court,  the  declaration  stating  that 
the  plaintiff  levied  his  plaint  in  the  Court  below,  for  a  cause  of 
action  arising  within  the  jurisdiction  of  that  Court,  and  that  such 
[  *6Si  ]  ^proceedings  were  thereupon  had,  that  the  plaintiff  recovered  &c. ; 
the  defendant  pleaded,  that  the  cause  of  action  arose  at  a  place  out 
of  the  jurisdiction  of  that  Court,  and  the  Court,  on  demurrer,  gave 
judgment  for  the  defendant  on  the  sufficiency  of  the  plea.    *    ♦    ♦ 

(1)  8  B.  &  C.  16 ;  2  Man.  &  Ry.  163.  (3)  3  R.  R.  370  (2  H.  Bl.  248). 

(2)  28  R.  R.  310  (4  B.  &  C.  411).  (4)  Willes,  37,  w. 
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Secondly,  the  declaration,  which  states  that  the  cause  of  action     Williams 
arose  within  the  jurisdiction  of  the  County  Court,  is  sufficient       joNts. 
in  form.    ♦    *    * 

Pearson,  in  reply.     *     *     ♦  [  632  ] 

Pollock,  C.  B.  : 

It  appears  to  me  that  our  judgment  must  be  for  the  plaintiff. 
There  are  two  questions  for  our  consideration :  first,  whether  an 
action  of  debt  will  lie  upon  *the  judgment  of  an  inferior  Court  not  [  *633  ] 
of  record ;  secondly,  whether  enough  is  stated  on  this  declaration  to 
show  that  the  Court  below  had  jurisdiction.  As  to  the  first  point, 
Mr.  Pearson  appeared  almost  to  concede  that  assumpsit  would  lie ; 
and  if  so,  debt  will  certainly  lie  also.  And  there  are  cases  where 
actions  of  debt  have  been  brought,  as,  for  instance,  Coore  v.  Kene- 
day,  and  Herbert  v.  Cook,  where  no  objection  of  this  kind  was 
taken,  but  in  which  it  cannot  be  doubted  that  it  would  have  been 
taken  if  it  could  have  been  supported.  It  is  plain  that,  on  principle, 
an  action  of  debt  will  lie  upon  the  judgment  of  a  competent  Court, 
whether  of  record  or  not  of  record ;  where  a  party  has  recovered 
a  sum  of  money  by  the  judgment  of  a  court  of  competent  juris- 
diction, a  debt  is  created,  which  may  be  enforced  by  an  action  of 
debt  in  the  superior  Courts.  Secondly,  as  to  the  sheriff's  want  of 
authority  to  try  the  case,  on  the  ground  of  its  not  being  averred 
that  the  defendant  resided  within  the  jurisdiction,  or  was  summoned 
to  appear,  I  think  such  averments  were  not  necessary ;  if  the  facts 
were  so,  the  allegations  to  that  effect  ought  to  come  from  the 
defendant  by  way  of  defence. 

Pakeb,  B.  : 

The  principle  on  which  this  action  is  founded  is,  that,  where  a 
court  of  competent  jurisdiction  has  adjudicated  a  certain  sum  to 
be  due  from  one  person  to  another,  a  legal  obligation  arises  to  pay 
that  sum,  on  which  an  action  of  debt  to  enforce  the  judgment  may 
be  maintained.  It  is  in  this  way  that  the  judgments  of  foreign  and 
colonial  Courts  are  supported  and  enforced,  and  the  same  rule 
applies  to  inferior  Courts  in  this  country,  and  applies  equally 
whether  they  be  Courts  of  record  or  not.  That  the  present  objection 
has  not  been  taken  in  similar  cases  heretofore  may  not  be  a  very 
strong  argument,  and  yet  is  entitled  to  considerable  weight,  when 
it  is  considered  how  obvious  the  objection  is.  These  observations 
♦apply  to  the  nature  of  the  remedy  generally,  and  not  to  the  mode      [  '634  ] 
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Williams  of  enforcing  it.  Then,  secondly,  the  precedents  show,  that  it  is  not 
JONB&  necessary  to  state  more  than  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  County  Court;  and  that  it  need  not  be  averred 
in  the  declaration  that  the  defendant  resided  within  the  limits  of 
the  jurisdiction.  Where  applications  are  made  to  the  superior 
Courts  to  stay  the  proceedings,  on  the  ground  that  the  action  ought 
to  have  been  brought  in  the  County  Court,  it  must  be  shown  that 
the  defendant  is  amenable  to  the  County  Court,  and  therefore  it 
must  be  stated,  on  such  an  application,  that  he  is  resident  within 
its  jurisdiction.  But  I  think  that,  in  declaring  upon  the  judgment, 
more  need  not  be  stated  than  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court  With  regard  to  the  position  of  Rookf, 
Serjt.,  in  Welsh  v.  Troyte,  that  no  suit  could  be  brought  in  a  County 
Court,  unless  the  defendant  resided  within  its  jurisdiction,  it  is 
enough  to  say  that  that  position  is  not  borne  out  by  the  authority 
in  the  2  Inst.  229,  which  is  cited  in  support  of  it. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  principle,  that  an  action  of  debt 
may  be  brought  upon  a  judgment  of  an  inferior  Court,  applies 
equally  to  Courts  of  record  and  not  of  record,  and  cannot  be  limited 
by  the  consideration,  that,  in  the  case  of  a  judgment  of  a  Court  not 
of  record,  you  are  thereby  giving  a  more  extensive  remedy  against 
the  defendant,  because  that  would  apply  to  both  descriptions  of 
judgments.  There  is  no  foundation  for  a  distinction  between  the 
cases.  The  true  principle  is,  that  where  a  court  of  competent  juris- 
diction adjudges  a  sum  of  money  to  be  paid,  an  obligation  to  pay 
it  is  created  thereby,  and  an  action  of  debt  may  therefore  be  brought 
upon  such  judgment.  This  is  the  principle  on  which  actions  on 
[  •635  ]  foreign  judgments  are  supported.  As  to  the  *second  point,  it  is 
quite  sufficient,  according  to  the  authorities,  to  allege,  as  has  been 
done  here,  that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  County  Court ;  the  particulars  of  the  extent  of  its  jurisdiction 
need  not  be  stated.  Where  it  is  a  Court  which  has  been  created  by 
statute  or  charter,  it  may  be  otherwise ;  but  the  County  Court  is  an 
ancient  jurisdiction,  known  to  the  common  law.  It  is  not  necessary, 
therefore,  to  allege  that  the  defendant  was  resident  within  its  juris- 
diction; the  defendant  may  show  that  by  plea,  if  the  fact  were  so. 
If  an  action  were  brought  upon  the  judgment  of  a  foreign  Court, 
the  defendant  would  be  bound  to  allege,  that  he  did  not  reside 

within  the  jurisdiction  of  the  Court.        ^   .  .      ,       ,  •  .ir 

JnoAjmentJor  the  inainUf. 
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(13  Meeson  &  Welsby,  655—667 ;  S.  C.  14  L.  J.  Ex.  201 ;  9  Jur.  353.)  Jan^. 

To  an  action  on  a  policy  of  insurance  effected  upon  a  sliip,  the  defendant  [  655  ] 
(the  underwriter)  pleadeid,  that  at  the  time  of  making  the  policy,  the 
plaintiff  wrongfully  and  improperly  concealed  from  the  defendant  certain 
facts  and  information  which  the  plaintiff  before  then  knew  and  had 
received,  to  wit,  that  long  before  the  time  of  effecting  the  said  policy,  the 
captain  of  the  said  ship,  at  Seville,  in  Spain,  had  drawn  a  certain  bill  for 
the  disbursements  of  the  said  ship;  concluding  with  a  verification. 
Eeplication,  de  injuria.  At  the  trial,  the  defendant  proved  the  fact  of  the 
drawing  of  the  biU  by  the  captain,  which  the  jury  found  to  be  material, 
and  that  it  was  known  to  the  plaintiff  when  the  policy  was  effected :  Held, 
{dubitante  PoLLOGK,  C.  B.},  that  the  defendant  ought  to  have  given  some 
evidence  of  the  non-communication  to  him  of  the  fact,  in  support  of 
his  plea. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Fanny  on  a 
voyage  at  and  from  Seville  to  London.  The  policy  was  stated  to 
be  effected  by  one  Francis  A.  Sadler,  as  the  plaintiff's  agent.  The 
seventh  plea  stated,  that,  at  the  time  of  making  the  said  policy,  that 
is  to  say,  on  the  21st  February,  1842,  to  wit,  in  London,  the 
^plaintiff  wrongfully  and  improperly  concealed  from  the  defendant  [  *656  ] 
certain  facts  and  information  which  the  plaintiff  before  then  knew 
and  had  received,  that  is  to  say,  that  long  before  that  time,  to  wit, 
between  five  or  six  weeks  before  that  time,  to  wit,  on  the  11th  of 
January,  1842,  the  captain  of  the  said  vessel  in  the  said  policy 
mentioned  had,  at  Seville,  drawn  a  bill  of  exchange,  bearing  date 
the  day  last  mentioned,  for  ship's  disbursements  and  charges  in 
respect  of  the  said  vessel  in  the  said  policy  mentioned.  And  that 
the  said  bill  had  been  sent  from  Seville  on  or  about  the  17th  day 
of  January,  1842,  and  had  arrived  in  London  on  or  about  the  Slst 
day  of  that  month,  which  said  matters,  having  reference  to  the 
ordinary  practice  and  usages  of  trade  and  trades  in  that  behalf, 
and  with  reference  to  the  times  that  had  respectively  elapsed 
between  the  date  of  the  said  bill,  its  departure  from  Seville,  its 
arrival  in  London,  and  the  time  of  effecting  the  said  policy,  and 
having  reference  also  to  the  ordinary  duration  of  a  voyage  from 
Seville  to  London,  were  material  to  the  risk  in  the  said  policy 
mentioned,  and  would  have  raised  the  rate  of  premium  at  which 
the  said  policy  could  have  been  effected,  and  ought  to  have  been 
communicated  by  the  plaintiff  to  the  defendant;  and  this  the 
defendant  is  ready  to  verify  &c. 

To  this  plea  the  plaintiff  replied  de  injuria,  on  which  issue  was 
joined. 

49—2 
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Elkin  At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 

jAKaoK.      I^st  Term,  the  following  facts  were  proved  in  evidence  :  The  ship 
Fanny^  of  which  the  plaintiff  was  the  owner,  was  chartered  by 
M* Andrew  4;  Son,  of  London,  in  September,  1841,  on  a  voyage  from 
Seville,  in  Spain,  to  London.    A  ship  called  the  Heroine^  which 
sailed  from  Seville  on  the  8th  of  January,  arrived  at  London  on 
the  2Srd  of  January,  1842,  and  the  plaintiff,  on  going  on  board  of 
her,  was  informed  that  she  had  sailed  from  Seville  on  the  8tfa, 
[  ♦657  ]      leaving  the  Fanny  there  loading,  and  nearly  ready  to  *sail.    On 
the  Slst,  M' Andrew  &  Son  received  intelligence  from  Seville  of  the 
Fanny  having  sailed  on  the  11th,  and  they  received  by  post  a  bill 
drawn  on  the  11th,  at  Seville,  by  the  master,  for  the  disbursements 
of  the  ship  at  that  port.    These  circumstances  they  communicated 
to  the  plaintiff.    On  the  2l8t  of  February,  the  plaintiff  acquainted 
his  broker  with  the  fact  of  the  bill  having  been  received  from 
Seville,  and  directed  him  to  effect  an  insurance  of  the  Fanny  on 
her  homeward  voyage.     The  insurance  was  accordingly  effected  by 
the  broker,  on  the  same  day,  with  the  defendant,  an  underwriter  at 
Lloyd's,  but  it  did  not  appear  that  he  mentioned  the  receipt  of  the 
bill,  and  he  stated  at  the  trial  that  he  himself  was  unacquainted 
with  the  date  of  it.     The  Fanny  never  arrived,  and,  assuming  Uuil 
she  sailed  on  the  11th,  she  was,  according  to  the  time  occupied  in 
the  voyage  from  Seville  to  London,  a  missing  ship  at  the  time  the 
insurance  was  effected.      It  did  not  distinctly  appear  in  what 
manner  the  case  was  left  to  the  jury,  but  they  found  in  the  first 
instance  a  general  verdict  for  the  defendant.    Afterwards,  in  reply 
to  a  question  from  the  learned  Judge,  they  said  they  thought  the 
drawing  of  the  bill  was  a  material  fact  for  the  defendant  to  have 
known,  but  that  there  was  no  evidence  before  them  on  which  they 
could  decide  whether  that  fact  was  or  was  not  communicated  to 
him.    The  Chief  Baron  then  directed  the  verdict  to  be  entered  for 
the  plaintiff  on  all  the  issues,  with  leave  to  the  defendant  to  move 
the  Court,  in  order  that  the  verdict  should  ultimately  be  ent^^ 
on  the  seventh  plea  as  the  Court  should  think  right  under  all 
the  circumstances  of  the  case.     A  rule  to  show  cause  why   the 
verdict  should  not  be  entered  for  the  defendant  on  the  issue  raised 
by  the  seventh  plea  having  accordingly  been  obtained, 

Martin  and  Barstow  showed  cause : 

In  this  case  the  jury  have  found  that  it  was  a  fact  material  for 
the  defendant  to  have  known  that  this  bill  was  drawn  at  Seville 
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on  *th6  11th  of  January ;  and  they  were  right  in  so  doing.  It  was  Elkin 
a  fair  inference  from  the  drawing  of  the  bill  that  the  loading  of  the  jakbon. 
vessel  was  nearly  completed,  which  would  fix  the  probable  time  of  [  *658  ] 
her  sailing.  But  the  question  is  whether,  upon  the  pleadings  in. 
this  case,  the  onus  of  proving  that  he  had  communicated  that 
material  fact  to  the  defendant  lay  upon  the  plaintiff,  or  whether 
it  lay  on  the  defendant  to  show  that  it  had  not  been  communicated 
to  him.  Now,  the  seventh  plea,  on  which  the  question  arises,  is  a 
plain  confession  and  avoidance,  and  concludes  with  a  verification ; 
and  therefore  the  burthen  of  proving  the  allegations  contained  in  it 
lay  on  the  party  pleading  them ;  and  one  of  those  allegations  is, 
that  the  plaintiff  wrongfully  and  improperly  concealed  from  the 
defendant  certain  facts  and  information  which  the  plaintiff  then 
knew  and  had  received.  The  defendant  ought  not  only  to  prove, 
that  such  material  facts  existed,  to  the  knowledge  of  the  plaintiff, 
but  to  give  some  reasonable  evidence  to  show  that  they  were  not 
communicated  to  him,  or  that  he  had  no  notice  of  the  facts  so 
alleged  to  have  been  concealed.  It  is  a  rule  that  fraud  is  not  to  be 
presumed,  but  must  be  proved,  and  the  same  rule  will  apply  to 
suppression  of  facts.  The  ordinary  rule  is,  that  if  the  plaintiff 
produces  and  proves  the  contract,  it  is  for  the  defendant  to  make 
out  that  it  is  invalid.  This  plea  contains  no  traverse  of  any  fact 
which  the  plaintiff  was  bound  to  establish  ;  but  the  allegations  in  it 
are  of  facts  and  circumstances  which  the  defendant  was  bound  to 
affirm  by  evidence.  If  a  party  wishes  a  contract  to  be  dependent 
upon  a  condition,  he  must  take  care  that  it  is  made  a  condition 
precedent  to  the  contract  itself,  otherwise  it  cannot  be  vitiated  except 
by  showing  fraud.  The  judgment  of  Parke,  B.,  in  the  case  of 
Cornfootv.  Fowke  (i),  shows  that  a  misrepresentation  not  embodied 
in  the  contract  cannot  vitiate  it,  except  it  be  fraudulently  made. 

(Parkb,  B.  :  I  have  not  *the  least  doubt  about  it,  except  in  the  [  ♦669  ] 
case  of  insurance,  which  is  a  contract  uberrimce  Jidei,  vitiated  not 
only  by  the  slightest  fraud,  but  by  any  misrepresentation  or  con- 
cealment of  material  facts,  which  are  deemed  equivalent  to  fraud. 
But  there  is  a  very  learned  treatise  (2)  by  an  American  lawyer, 
Mr.  Duer,  in  which  he  dissents  from  the  common  notion  that 
misrepresentation  vitiates  policies  on  the  ground  of  its  being  a 
species  of  fraud.) 

(1)  55  E.  B.  655  (6  M.  &  W.  358).         Jobn  Duer,  LL.D.,  Counsellor  at  Law 

(2)  A  Lecture  on  the  Law  of  Repre-      New  York,  1844. 
sentations  in  Marine  InBurances,  by 
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Elkin  If  the  making  this  commanication  were  a  condition  precedent  to 
JAK80K.  the  validity  of  the  contract,  the  plaintiff  wonld  be  bound  to  allege 
it  in  his  declaration,  and  to  prove  it ;  but  the  non-communication 
of  a  material  fact  only  operates  by  way  of  defeazance,  and  must  be 
shown  by  the  defendant.  It  is  incumbent  on  the  party  who  seeks 
to  avoid  a  contract  to  make  out  the  fact  which  avoids  it.  If  the 
defence  of  concealment  is  analogous  to  fraud,  it  is  for  the  defendant 
to  make  it  out.  There  might  be  great  difficulty  imposed  on  the 
assured,  if  he  were  bound  to  prove  that  a  material  communication 
was  made  to  the  underwriter ;  in  the  event  of  the  death  of  the 
broker,  it  would,  in  most  cases,  be  impossible  to  prove  it.  If, 
however,  the  Court  entertain  a  doubt  whether  the  verdict  for  the 
plaintiff  ought  to  stand,  they  will  probably  send  the  case  to  be  tried 
by  another  jury. 

Watson  and  Greenwood^  in  support  of  the  rule  : 

The  assured  was  bound  to  communicate  this  fact  to  the  under- 
writers, and  the  onus  of  showing  that  he  did  so  lay  upon  him. 
But  if  not,  the  jury  have  in  effect  found  that  it  was  not  com- 
municated. It  is  clear  that  this  non-communication  of  a  material 
fact  to  the  underwriter  avoids  the  policy,  and  it  is  not  necessary 
for  that  purpose  that  there  should  be  fraud :  Gladstone  v.  King  (i), 
[  '660  ]  Shirley  v.  Wilkinson  (2),  *Fitzherbert  v.  Mather  (3).  In  the  latter 
case  it  was  held,  that  any  person  acting  by  the  orders  of  the  insured, 
and  who  is  in  anywise  instrumental  in  procuring  the  insurance,  is 
boimd  to  disclose  all  he  knows  to  the  underwriter  before  the  policy 
is  effected ;  and  that  when  any  misrepresentation  arises  from  his 
fraud  or  negligence,  the  policy  is  void.  The  principle  upon  which 
a  policy  is  avoided  on  the  ground  of  the  concealment  of  a  material 
fact,  is  one  which  is  not  applicable  to  any  other  contract.  In  other 
cases  the  party  is  capable  of  judging  for  himself,  but  in  the  case 
of  a  policy  the  contract  is  founded  on  the  representation  of  the 
assured,  and  it  is  on  that  ground  that  an  implied  warranty  has 
been  introduced,  that  the  assured  or  his  agent  has  communicated 
every  thing  connected  with  the  risk.  The  policy  implies  that 
there  is  no  extraordinary  circumstance  or  material  fact  not  com- 
municated, which  at  all  alters  the  nature  of  the  risk,  and  that  the 
assured  has  no  knowledge  which  affects  the  risk  which  he  does  not 
communicate  ;  and  he  contracts  that  there  is  none.    Then  if  it  be 

(1)  14  B.  B.  392  a  M.  &  S.  35).  (3)  1  B.  B.  134  (1  T.  B.  12). 

(2)  Doug.  306. 
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shown  that  there  is  such  a  material  fact,  it  is  for  the  assured  to       Elrin 
show  that  he  communicated  it.     There  are  two  questions  which      janson. 
always  arise  in  cases  of  this  kind,  namely,  did  a  fact  exist  which 
was  known  to  the  assured  or  his  agents,  and  was  it  communicated 
to  the  underwriter  ? 

(Alderson,  B.  :  The  assured  is  bound  to  put  the  underwriter 
in  the  same  situation  with  respect  to  knowledge  as  he  is  in 
himself.) 

If  that  be  so,  then  the  onus  is  on  the  assured  to  prove  that  he 
communicated  the  fact.  This  matter  has  not  received  a  solemn 
adjudication,  because  questions  upon  this  subject  formerly  arose 
under  the  general  issue.  Then  as  to  the  question  as  it  arises  on 
this  plea.  The  plea  alleges  four  matters  or  propositions ;  first, 
the  drawing  of  the  bill ;  secondly,  that  it  was  material  that  that 
circumstance  should  be  communicated  to  the  underwriter;  thirdly, 
that  it  was  known  to  *the  assured  ;  and  fourthly,  that  it  was  not  [  *66l  ] 
communicated  to  the  underwriter.  Now  the  jury  have  found  the 
affirmative  of  the  three  first  propositions,  and  they  having  been 
established,  the  oiius  of  proving  the  fourth  lies  upon  the  plaintiff, 
and  it  became  incumbent  on  him  to  show  that  he  had  communicated 
the  fact  to  the  underwriter,  it  being  a  duty  which  the  law  imposes 
on  him  to  communicate  it.  There  are  many  instances  in  which  the 
onus  of  disproving  negative  averments  is  cast  on  the  opposite  side. 
In  actions  on  bills  of  exchange,  where  there  is  a  plea  that  the  bill 
was  fraudulently  or  feloniously  obtained,  or  was  given  for  accom- 
modation, and  was  passed  to  the  plaintiff  without  consideration, 
the  defendant,  by  proof  of  the  fraud,  or  felony,  or  accommodation, 
establishes  the  plea,  and  the  onus  probandi  shifts  to  the  Ouher  side, 
and  the  plaintiff  must  then  show  that  he  gave  value  for  the  bill. 
It  is  not  because  it  is  alleged  in  the  plea,  that  the  defendant  is 
necessarily  bound  to  prove  it. 

(Alderson,  B.  :  I  should  consider  that  if  the  averment  was 
necessary  to  make  the  plea  good,  the  defendant  was  bound  to 
prove  it. 

Parkb,  B.  :  The  onus  is  undoubtedly  on  the  defendant  to  prove 
the  allegations  in  the  plea;  but  you  say  that  as  soon  as  it  was 
proved  that  the  fact  existed,  and  was  material,  it  was  for  the  plaintiff 
to  prove  that  he  communicated  it,  because  that  was  more  within 
the  plaintiff's  knowledge.) 
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SLKnr  Yes.  Upon  a  conviction  under  5  Anne»  c.  14,  s.  2(i),  against  a 
JAN80N.  carrier,  for  having  game  in  his  possession,  it  was  held,  in  Rex  v. 
Turner  (2),  that  it  lay  on  the  defendant  to  prove  the  affirmative  of 
his  qualification,  and  not  on  the  informer  to  negative  it.  In  ihat 
case  Batlby,  J.,  says,  "I  have  always  understood  it  to  be  a  general 
rule,  that  if  a  negative  averment  be  made  by  one  party,  which  is 
peculiarly  within  the  knowledge  of  the  other,  the  party  within 
whose  knowledge  it  lies,  and  who  asserts  the  affirmative,  is  to  prove 
[  *662  ]      it,  and  *not  he  who  avers  the  negative." 

(Aldbbson,  B.  :  I  doubt,  as  a  general  rule,  whether  those  expres- 
sions are  not  too  strong.  They  are  right  as  to  the  weight  of  the 
evidence,  but  there  should  be  some  evidence  to  start  it,  in  order  to 
cast  the  onus  on  the  other  side.) 

*  *  The  contract  of  insurance  is  founded  on  a  representation 
made  by  the  assured  of  facts  peculiarly  within  his  own  knowledge. 
In  the  case  of  a  ship  policy,  the  law  implies  seaworthiness;  and  on 
the  same  principle  the  assured  is  bound  to  communicate  every  fact 
within  his  knowledge  which  it  is  material  for  the  underwriter  to 
know,  and  the  onus  is  on  him  to  show  that  he  has  communicated 
the  fact,  after  proof  of  its  materiality,  and  of  his  knowledge  of  it. 
But  assuming  that  the  argument  for  the  plaintiff  is  correct,  still 
the  finding  of  the  jury  amounts  to  a  finding  for  the  defendant ; 
because  they  say  the  material  fact  alleged  was  known  to  the 
plaintiff,  and  not  communicated  to  the  defendant. 

Parkb,  B.  : 

If  it  is  not  perfectly  clear  what  the  jury  intended  by  the  verdict 

they  have  given,  or  what  was  the  point  put  to  them  by  the  Lobd 

Chibf  Babon,  there  ought  to  be  a  new  trial,  for  it  is  quite  clear  that 

the  verdict  cannot  be  entered  for  the  plaintiff  upon  the  case  as  it 

now  stands.    My  present  impression  certainly  is,  that,  with  respect 

to  the  allegations  contained  in  this  plea,  the  burthen  of  proof  lay 

[  *668  ]      on  the  defendant,  and  that  he  was  bound  to  give  some  ^evidence  of 

the  non-communication,  at  the  time  he  effected  the  policy,  of  the 

fact  which  the  jury  have  found  to  be  a  material  one  for  him  to 

know ;  for,  although  this  allegation  is  negative  in  its  terms,  still, 

as  it  was  the  duty  of  the  assured  to  make  that  communication, 

either  upon  the  principle  that  every  policy  is  based  on  the  supposed 

(1)  Repealed  by  1  &  2  Will.  IV.  c.  32,  (2)  6  M.  &  S.  206. 

8.  1.— A.  C. 
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existence  of  a  certain  state  of  facts,  or  on  the  ground  that  insurance  Elkin 
is  a  contract  vherrima  fidei,  I  think  some  evidence  ought  to  have  Janson. 
been  given  by  the  defendant,  to  show  that  that  material  communi- 
cation was  not  made  to  him.  Generally  speaking,  the  mere  fact  of 
subscribing  the  policy  would  be  sufficient  evidence  ;  in  a  case  like 
the  present,  no  prudent  man,  with  such  information  as  the  plaintiff 
was  here  possessed  of,  namely,  that  the  ship  which  it  was  proposed 
to  insure  had  sailed  from  a  port  for  so  long  a  period  as  to  be  a 
missing  ship,  would  have  executed  a  policy  of  insurance  on  her. 
In  this  present  case  no  doubt  can  exist  that  no  such  communication 
was  made  to  the  underwriter,  for  the  natural  channel  for  it  to  come 
through  would  be  the  broker,  who  swore  that  he  himself  was 
ignorant  of  the  date  of  the  bill.  That  was  enough  to  cast  the 
burden  of  proof  on  the  other  side;  and  I  think  the  jury,  in  the 
absence  of  evidence  to  the  contrary,  would  be  bound  to  find  that 
the  fact  in  question  was  not  communicated,  and  consequently  they 
would  be  amply  justified  in  finding  their  verdict  for  the  defendant. 
I  however  entertain  some  doubt,  whether  my  Lord  Chief  Babon,  by 
the  mode  in  which  he  left  the  case  to  the  jury,  did  not  cast  the 
onus  probandi  on  the  wrong  party;  and  whether  they,  in  their 
finding,  did  not  adopt  that  view.  It  is  only  on  those  grounds  that 
I  think  there  ought  to  be  a  new  trial,  because  I  think  the  plaintiff 
is  not  entitled  to  a  verdict  on  the  evidence  before  us. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion,  and  think  it  clear  that  the  issue  upon 
this  plea  lay  on  the  defendant.  It  is  a  necessary  averment  in  the 
plea,  that  the  communication  *in  question  was  not  made.  I  take  [  *664  ] 
this  plea  to  amount,  as  the  plaintiff's  counsel  has  fairly  argued, 
to  four  propositions :  first,  that  the  facts  relied  on  really  existed ; 
secondly,  that  the  knowledge  of  them  was  material  to  the  under- 
writer, inasmuch  as  it  would  have  a  tendency  to  raise  or  lower  the 
premium  on  the  policy  about  to  be  made ;  thirdly,  that  those  facts 
were  known  to  the  plaintiff;  and  fourthly,  that  they  were  not 
communicated  to  the  defendant.  The  defendant  must  make  out 
every  one  of  those  propositions, — ^namely,  that  the  facts  stated  were 
true,  that  they  were  material,  and  within  the  knowledge  of  the 
plaintiff,  and  that  they  were  not  communicated  to  himself.  The 
onus  probandi  in  this  case  rests  on  the  same  principle  as  that  in 
actions  upon  bills  of  exchange,  when  the  latter  are  properly 
examined.     Take  the  case  of  an  action  by  the  holder  against  the 
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Elkin  acceptor  of  a  bill  of  exchange ;  where  the  declaration  alleges,  that 
Jaivson.  such  a  person  drew  his  bill  of  exchange,  which  was  accepted  by  the 
•defendant,  and  indorsed  by  the  drawer  to  A.,  who  indorsed  it  to 
the  holder ;  and  the  defendant  pleads,  that,  as  between  himself 
and  the  drawer,  the  bill  was  an  accommodation  bill,  and  denies 
that  the  indorsements  from  the  drawer  to  A.,  and  from  A.  to  the 
holder,  were  indorsements  for  valae ;  to  which  the  plaintiff  replies 
d^  injund ;  in  that  case  the  defendant  must  prove  all  the  averments 
in  the  plea.  If  he  merely  proves  that  the  bill  was  an  accommoda- 
tion bill,  that  does  not  satisfy  the  jury  of  the  truth  of  the  allegation 
that  the  indorsements  were  without  value,  which  would  otherwise 
be  inferred  from  those  indorsements  themselves.  Indorsement 
means  such  an  act  as  enables  the  party  to  whom  the  bill  is  given 
to  raise  money  on  it.  Consequently,  the  fact  of  the  bill  being  an 
accommodation  bill  does  not  raise  any  inference  that  the  indorse- 
ments were  not  for  value,  and  so  the  defendant  does  not  maintain 
that  part  of  his  plea,  the  burden  of  proving  which  lay  on  him. 
But  take  the  case  of  fraud;  where  the  defendant,  who  is  sued 

[  *665  ]  upon  *a  bill  of  exchange,  pleads  that  it  was  obtained  from  the 
drawer  by  fraud  on  the  part  of  A.,  and  that  A.  then  indorsed  it  to 
the  holder  ;  there  proof  of  the  fraud  renders  it  highly  probable  that 
A.,  who  has  obtained  the  bill  from  the  drawer  by  fraud,  and  has 
not  being  able  to  get  anything  from  him,  would  hand  it  over  to 
some  one  else,  to  be  the  conduit-pipe  for  obtaining  value  for  it 
That  raises  a  presumption,  until  some  answer  is  given,  that  there 
has  been  no  indorsement  for  value,  and  casts  upon  the  plaintiff, 
after  this  general  evidence,  the  necessity  of  negativing  that  pre- 
sumption, and  of  showing  that,  although  the  above  inference  might 
fairly  be  made  from  the  fact  of  there  being  fraud  in  the  original 
inception  of  the  bill,  value  has  in  fact  been  given  for  it  by  the 
indorsee.  In  both  these  cases,  the  issue  is  alike  on  the  defendant, 
but  in  the  latter  of  them  he  discharges  his  duty  by  giving  general 
evidence  in  support  of  his  plea,  while  in  the  former  he  does  not. 
In  a  case  like  the  present,  slender  evidence  of  a  material  communi- 
cation not  having  been  made  is  all  that  can  be  required  from  a 
defendant.  Suppose  the  case  to  be  that  the  ship  about  to  be  insured 
was  burnt,  and  that  the  plaintiff  knew  of  it  at  the  time  he  effected 
the  insurance.  No  one  could  have  any  doubt  whether  such  a  fact  as 
that  had  been  communicated  to  the  defendant  or  not ;  and  proof  of 
the  fact  itself  would  be  reasonable  evidence  to  show  that  it  had  not 
been  communicated,  because  the  absurdity  of  such  an  insurance  is 


VOL.  Lxvn.]    1846.    EX.     18  MEE.  &  W.  665—667.  779 

so  great,  that  you  would  naturally  conclude  that  the  insurer  could  elkin 
not  be  aware  of  the  fact  of  the  ship's  destruction  by  fire  when  he  janson. 
executed  the  policy.  So  here,  it  is  almost  impossible  to  believe 
that  the  defendant  would  have  insured  this  ship,  had  he  known 
that  she  had  sailed  from  Seville  so  long  before,  that  she  must  be 
considered  as  a  missing  ship  at  the  time  the  policy  was  effected. 
It  was  proved  affirmatively  that  the  time  of  her  sailing  was 
communicated  to  the  plaintiff,  and  that  is  sufficient  to  require 
*some  affirmative  evidence  from  him,  to  show  that  it  was  also  [  *666  ] 
communicated  to  the  defendant.  If  I  am  to  consider  myself  as 
sitting  here  as  a  juryman,  I  have  no  hesitation  in  saying  that  the 
verdict  was  right.  But  I  am  not  in  that  position,  and  the  question 
for  our  consideration  is,  have  the  jury  distinctly  understood  this 
view  of  the  question,  and  of  the  evidence  affecting  it  ?  and  if  there 
exist  any  reasonable  doubt  about  that,  it  is  better  that  the  case 
should  go  again  to  a  jury,  in  order  that  the  whole  matter  may  be 
fairly  put  to  them ;  when  perhaps  the  plaintiff  may  be  able  to 
give  some  reasonable  evidence  to  rebut  the  inference  of  non- 
communication. 

Platt,  B.  : 

I  have  no  doubt  that  the  burden  of  proof  in  this  case  lay  on  the 
defendant.  He  has  pleaded  that,  at  the  time  of  the  making  of  the 
policy,  the  plaintiff  wrongfully  concealed  from  him  a  certain  fact 
which  the  jury  have  found  to  have  been  material  for  him  to  know 
before  he  executed  the  policy.  That  is  the  form  of  this  plea,  and 
in  it  is  involved  the  want  of  communication  of  a  fact  which  ought 
to  have  been  communicated  to  the  defendant.  We  must  construe 
the  allegations  contained  in  the  plea  together,  because,  if  we  leave 
out  any  one  of  them,  the  defence  set  up  becomes  imperfect.  It 
strikes  me  that,  in  all  cases  of  fraud,  the  party  alleging  it  is  bound 
to  make  out  all  the  ingredients  necessary  to  establish  it.  In  the 
present  case,  the  policy  being  proved,  I  think  it  would  be  assumed 
that  everything  was  rightly  done,  and  if  the  defendant  relied  on  a 
state  of  facts  which  involved  fraudulent  conduct  on  the  part  of  the 
plaintiff,  it  was  his  duty  to  establish  them.  I  agree  with  the  rest 
of  the  Court,  that  there  was  evidence  given  on  the  part  of  the  defen- 
dant of  the  non-communication  ;  but  as  it  is  doubtful  whether  the 
jury  so  understood  the  question,  I  agree  in  opinion  that  there  ought 
to  be  a  new  trial.  On  the  grounds  I  have  stated,  although  I  do 
not  go  the  whole  length  of  the  argument  of  *the  plaintiff's  counsel      [  *667  ] 
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£lkik       I  think  that,  on  the  replication  de  injuria  to  this  plea,  the  harden 

Janson.      ^'  proving,  not  only  the  materiality  of  the  fact  relied  on,  but  the 

non-communication  of  it  to  himself,  lay  on  the  defendant. 

Pollock,  C.  B.  : 

I  also  think  there  ought  to  be  a  new  trial,  as  the  finding  of 
the  jury  was  imperfect.  The  verdict  for  the  plaintiff,  which  was 
delivered  in  the  first  instance,  was  withdrawn  by  the  subsequeni 
special  finding  of  the  jury.  That  ultimate  finding  was,  that  there 
was  no  evidence  for  them  to  act  upon,  and  there  was  no  finding 
upon  the  question  whether  the  material  fact  stated  on  the  plea  was 
communicated  to  the  underwriter  or  not.  I  at  the  time  acted  on 
the  impression  that  I  should  reserve  the  question  now  before  us 
tor  further  consideration,  without,  at  the  moment,  expressing  any 
opinion  on  the  point.  I  certainly  do  not  feel  the  same  absence  of 
doubt  which  has  been  expressed  by  the  other  members  of  the  Court, 
as  to  the  question  on  whom  the  burden  of  proof  lay  in  this  case. 
It  is  sufficient,  however,  for  me  to  say  that  there  must  be  a  new 
trial,  on  account  of  the  imperfect  finding  of  the  jury ;  and,  under 
all  the  circumstances,  I  think  it  ought  to  be  without  costs. 

Ride  absolute  for  a  netv  trial  (i). 


1846.  JAMES  KILBUEN  v.  WILLIAM  EJLBUKN. 

Jan.  11,  31. 

1  (13  Meeflon  &  Welsby,  671—675 ;  S.  C.  14  L.  J.  Ex.  160 ;  2  Dowl.  &  L.  633.) 

[  071  J  Assumpsit.    The  declaration  contained  counts  for  goods  sold,  money 

paid,  had  and  received,  and  on  an  account  stated,  to  which  the  defendant 
pleaded  non  asaumpaitf  payment,  and  a  set-off ;  and  after  issue  joined,  the 
cause  and  all  matters  in  difference  between  the  parties  were  referred  to 
arbitrators,  the  costs  of  the  action  to  abide  the  event  of  their  award.  The 
arbitrators  awarded,  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  6Sl,  11«.  5d.,  and  that  final  judgment  should  be  entered  for  the 
plaintiff  for  that  sum,  besides  his  costs  of  suit,  to  be  taxed  by  the  Master, 
and  that  the  said  sum  of  68^.  11«.  5(1, ,  with  such  costs  as  aforesaid,  shonld 
be  paid  by  the  defendant  to  the  plaintiff :  Held,  that  the  award  was  bad, 
inasmuch  as  it  did  not  necessarily  determine  the  issues  raised  on  each  of 
the  counts  in  the  declaration  by  the  plea  of  non  assumpsit,  but  only  that 
the  defendant  was  liable  on  some  one  or  more  counts,  not  on  aU. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered, 
money  paid,  money  had  and  received,  and  on  an  account  stated;  to 

(1)  The  Lord  Ohief  Babon  after-  6  B.  B.  589  (3  East,  192),  which  had 
wards  refen*ed  the  reporters  to  the  not  been  cited  iipon  the  argument.  It 
case  of  Williams  v.  East  India  Company,      was  there  held,  that,  wherever  the  not 


VOL.  Lxvii.]    1845.    EX.     IS  MEE.  &  W.  671—672.  781 

which  the  defendant  pleaded  rwti  aammpsit,  payment,  and  a  set-off.      Kilburn 

The  cause  being  at  issue,  the  parties  entered  into  an  agreement  in     eilburk. 

writing,  that  all  proceedings  in  the  action  should  be  stayed,  and  that 

all  matters  in  difference  between  the  parties  should  be  referred  to 

two  arbitrators  who  were  to  arbitrate,  award,  and  determine  of 

and  concerning  the  same  ;  that  the  costs  of  the  action  should  abide 

the  event  of  the  award,  and  that  the  costs  of  the  agreement  and 

of  the  award  should  be  in  the  discretion  of  the  arbitrators.    The 

arbitrators  proceeded  with  the  reference,  and  made  their  award 

in  the  following  terms:  ''That  the  said  William  Eilbum  (the 

defendant)  was  before  and  at  the  commencement  of  the  said  action, 

and  still  is,  justly  and  truly  indebted  to  the  said  James  Eilbum 

(the  plaintiff)  in  the  sum  of  68Z.  Il8.  5(i.,  and  that  final  judgment 

shall  be  entered  up  for  the  plaintiff  for  the  sum  of  66L  Us.  6d., 

besides  his  costs  of  suit  to  be  taxed  by  the  Master,  and  that  the 

said  sum  of  681.  Us.  5e2.,  with  such  costs  as  aforesaid,  shall  be  paid 

by  the  defendant  to  the  plaintiff  on  "  &c. 

Pashley  having  obtained  a  rule,  calling  upon  the  plaintiff  to 
show  cause  why  this  award  should  not  be  set  aside,  on  the  ground, 
amongst  others,  that  it  was  uncertain,  and  did  not  dispose  of  the 
issues  in  the  cause. 

Cowling  showed  cause  (January  11) : 

Although  the  ^award  is  not  drawn  up  in  the  most  formal  manner,  [  *672  j 
the  arbitrators  have  substantially  decided  on  all  the  issues,  and 
have  found  them  in  favour  of  the  plaintiff.  It  is  not  intended  to 
dispute  the  authority  of  Bourke  v.  Lloyd  (i),  where  it  was  held, 
that  where  there  are  several  issues  and  the  costs  of  the  cause 
are  to  abide  the  event  of  the  award,  the  arbitrator  must  award 
specifically  on  each  issue;  for  here  the  arbitrators  have  done  so 
by  their  finding. 

(Pabke,  B.  :  In  that  case  there  was  the  same  inferential  finding 
on  all  the  issues  as  there  is  here.) 

That  case  is  distinguishable  in  this  respect,  that  there  nothing  was 
said  as  to  entering  final  judgment.    Here  the  costs  of  the  action 

giving   notice    of    a    fact    would    be  evidence  of  the  negative,  and  that  the 

criminal,  the  notice  would  be  presiuned;  best  evidence  of  which  the  nature  of 

and  that,  in  all  cases  where  the  affirma-  the  thing  was  capable, 
tive  would  be  presumed,  the    party  (1)  62  E.  E.  701  (10  M.  &  W.  650). 

pleading  no  notice   must  give  some 
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KiLBUBir     were  to  abide  the  event,  and  it  was  not  intended  that  the  arbitratois 

KiLBUBX.     should  find  as  to  the  costs  of  each  issue.    The  arbitrators  were  to 

say  on  which  side  judgment  was  to  be  entered  up,  and  the  costs 

will  be  allowed  accordinglj*.    Final  judgment  was  to  be  the  event 

on  which  the  costs  were  to  depend.    And  the  arbitrators  having 

found  in  favour  of  the  plaintiff,  and  that  final  judgment  is  to  be 

entered  for  him,  as  every  plea  goes  to  the  whole  of  the  causes  of 

action  in  the  declaration,  all  the  issues  are  found  for  the  plaintiff, 

and  must  be  so  entered.    Judgment  could  not  be  entered  for  the 

plaintiff,  unless  every  issue  is  found  for  him.    The  case  of  Brooks 

V.  Parsons  (i),  which  will  perhaps  be  relied  on  by  the  other  side, 

cannot  be  supported.    In  Harding  v.  Forshaw  (2),  the  cause  and  all 

matters  in  difference  were  referred  to  arbitration ;  the  costs  of  the 

suit,  and  of  the  reference  and  award,  and  all  other  costs,  were  to 

abide  the  event,  and  final  judgment  was  to  be  entered  up  for  the 

plaintiff  or  defendant  according  to  the  award.    The  arbitrator 

awarded  that  the  plaintiff  had  no  cause  of  action  against  the  defen- 

[  *673  ]      dant,  and  that  the  plaintiff  should  *pay  to  the  defendant  the  sum 

of  961.  13s,  4d.,  which  he  found  to  be  due  and  owing  from  the 

plaintiff  to  the  defendant.    There  a  similar  objection  to  the  present 

was  taken,  but  the  Goubt  held  the  award  to  be  final,  although  there 

was  no  finding  upon  the  issues.     So  in  Waddle  v.  Downman  (3), 

where  the  submission  contained  a  stipulation  that,  if  the  arbitrator 

should  find  that  the  plaintiff  was  not  entitled  to  recover  any  debt 

or  damages,  then  the  verdict  was  to  be  entered  for  the  defendant, 

the  costs  of  the  cause  to  abide  the  event  of  the  award ;  it  was  held 

that  the  arbitrator  was  not  bound  to  find  specifically  on  each  issue. 

(Pabkb,  B.  :  That  was  determined  on  the  ground  that,  by  the 
terms  of  the  order,  the  arbitrator  was  not  required  to  find  speci- 
fically on  each  issue.  That  decision  does  not  touch  the  present 
case  at  all.) 

In  that  case  Lord  Abingeb,  C.  B.,  says,  ''The  arbitrator  has 
pursued  the  submission  according  to  the  intention  of  the  parties, 
which  was  that  if  no  debt  should  be  due  from  the  plaintiffs  to  the 
defendant,  the  verdict  should  be  for  the  defendant  on  all  the  issues. 
That  being  so,  and  the  award  depending  upon  the  intention  of  the 
parties,  which  the  arbitrator  has  fulfilled,  it  is  not  on  that  account 
bad."    Cooper  v.  Langdon  (4)  shows  that  there  is  no  inconsistency 

(1)  1  Dowl.  &  L.  691.  (3)  12  M.  &  W.  562. 

(2)  46  E.  R.  333  (1  M.  v^  W.  415).  (4)  60  B.  E.  671  (9  M.  &  W.  60> 
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in  this  award.    If  any  one  issue  were  entered  or  found  for  the     Kilbubn 
defendant,  the  judgment  would  be  wrong.     *     *     *  Kilbubn. 

Pashley,  in  support  of  the  rule : 

Where  the  costs  of  the  *cause  are  to  abide  the  event,  there  must       [  *674  ] 
be  a  distinct  finding  on  each  issue.     That  was  decided  by  Pattbson, 
J.,  in  Brooks  v.  Parsons  (i). 

(Aldebson,  B.  :  Can  it  be  necessary  to  find  on  each  issue,  where 
the  finding  must  necessarily  determine  each  issue  ?) 

In  England  v.  Davison  (2),  where  there  were  several  issues,  and  the 

arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action,  and 

directed  a  verdict  for  the  defendant,  the  award  was  held  bad.     So, 

in  Gisbome  v.  Hart  (3),  where  the  cause  referred  contained  a  count 

on  a  promissory  note^  and  also  a  count  on  an  account  stated,  and 

the  arbitrator  found  that  the  plaintiff  had  good  cause  of  action  for, 

and  was  legally  entitled  to  recover  from  the  defendant,  the  amount 

of  the  promissory  note  mentioned  in  the  pleadings :  the  award  was 

held  bad,  there  being  no  adjudication  upon  the  issue  upon  the 

account  stated. 

Cur.  adv.  vtUt. 

The  judgment  of  the  Goubt  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  an  application  to  set  aside  an  award,  the  objection  to 
the  award  being,  that  it  had  not  disposed  of  all  the  issues.  The 
costs  of  the  cause  were  to  abide  the  event.  The  objection  to  the 
award  was,  that  it  did  not  appear  on  the  face  of  it  that  the 
arbitrators  had  disposed  of  all  the  issues. 

The  cases  have  laid  it  down,  and  we  accede  to  the  law  as  so  laid 
down,  that,  where  the  costs  of  the  cause  are  to  abide  the  event  of 
the  award,  the  award  must  either  dispose  specifically  of  each  issue 
raised  on  the  record,  or  it  must  be  clearly  inferred  from  it  in  which 
way  each  of  these  issues  has  been  found,  so  as  to  enable  the  officer  to 
tax  the  costs  for  the  party  in  whose  favour  each  issue  has  been  found. 
Here  there  are  three  issues,  non  assumpsit^  payment,  and  *Bet-off.  [  ♦675  ] 
The  award  is,  in  substance,  that  the  defendant  ought  to  pay  a 
certain  amount,  and  that  judgment  shall  be  entered  for  the  plaintiff 
for  that  amount.     Now  it  is  clear  that  this  determines  both  the 

(1)  1  Dowl.  &  L.  691.  (3)  52  R.  R,  624  (6  M.  &  W.  50). 

(2)  9  Dowl.  P.  C.  1052. 
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KiLBiTBN  issneB  of  payment  and  set-off,  for  the  plea  of  payment  means  that 
KiLBUBK.  the  defendant  has  paid  all  the  plaintiff's  demand,  and  that  of  set- 
off that  he  has  a  cross  demand  to  the  full  amount.  The  difl&culty 
is  as  to  the  plea  of  non  Msumpsit ;  for  here  the  declaration  consists 
of  several  counts,  and  the  plea  of  non  assumpsit,  therefore,  really 
is  a  denial  of  the  liability  of  the  defendant  on  each  of  these  counts. 
Now  the  award  does  no  more  than  this:  it  determines  that  on  some 
one  or  more  of  the  counts  in  the  declaration  the  defendant  is  liable, 
but  it  does  not  necessarily  or  even  reasonably  determine  that  he  is 
liable  on  all  or  on  any  particular  counts,  so  as  to  be  equivalent  to 
an  express  determination  of  the  whole  or  any  definite  part  of  the 
issue  of  non  assumpsit  in  the  plaintiff's  favour.  We  think,  therefore, 
that  the  objection  must  prevail. 

We  took  time  to  consider  whether  there  were  any  special  circum- 
stances in  this  submission  to  vary  the  case  from  those  already 
decided,  but,  after  some  hesitation,  we  think  those  circumstances 
are  too  slight  to  be  the  foundation  of  our  judgment.  The  rule, 
therefore,  for  setting  aside  the  award  must  be  absolute. 

Rule  absolute. 


1846.  The  ATTORNEY-GENERAL  v.   REILLY  (1). 

Jan,J&^  31.       ^^^  Meeson  &  Welaby,  676-679 ;  S.  C.  14  L.  J.  Ex.  150 ;  2  Dowl.  &  L.  690.) 

L  ^^^  J  In  an  information  by  the  Attorney^  General  for  penalties,  the  Comt  made 

absolute  a  rule  that  the  Atioruey-Omeral  should  be  at  liberty  to  examine  a 
material  witness  for  the  Crown  (who  was  too  iU  to  attend  the  trial)  on 
interrogatories  before  the  Queen's  Remembrancer;  but  would  not  make 
it  part  of  the  rule,  that  his  examination  should  be  received  as  evidence  on 
the  trial. 

This  was  an  information  for  penalties,  in  which  the  Solicitor^ 
Oeneval  had  obtained  a  rule,  calling  upon  the  defendant  to  show 
cause  why  the  Attorney -General  should  not  be  at  liberty  to  examine 
James  Morris  as  a  witness  on  behalf  of  the  Crown,  before  the 
Queen's  Remembrancer  of  this  Court,  and  why  the  said  James 
Morris  should  not  be  examined  in  chief,  by  counsel  or  by  attorney, 
for  and  on  behalf  of  her  Majesty,  and  be  cross-examined  by  counsel 
or  by  attorney,  for  and  on  behalf  of  the  said  defendant,  if  the  said 
defendant  should  so  require ;  and  why  such  examination  should 
not  be  had  and  taken  viva  voce ;  and  why  the  said  examination, 
when  taken  as  hereinbefore  directed,  should  not  be  received  as 
evidence  on  the  trial  of  this  case. 

(1)  See  56  R.  R.  787,  notes  (1)  and  (4).— A.  C. 


VOL.  LXVTi.]    1845.    EX.     18  MEE.  &  W.  676—677.  785 

The  affidavits  upon  which  the  rule  was  obtained  stated  that  A.-G. 
James  Morris  was  a  material  and  necessary  witness  for  the  Attorney-  bbillt. 
General  on  the  trial  of  the  information  ;  that  it  would  not  be  safe 
to  proceed  to  trial  without  his  testimony ;  and  that  he  was  so  ill 
that  he  could  not  be  examined  in  open  Court  without  imminent 
danger  to  his  life.  The  rule  was  obtained  on  the  authority  of 
Jenkins  v.  Larwood  (i),  where  such  a  commission  was  granted. 

Cockbiim  and  Humfrey  showed  cause  (Jan.  26) : 
The  Court  has  no  jurisdiction  to  grant  this  application.   The  power 
which  this  Court  had  to  issue  a  commission  to  examine  witnesses 
was  as  a  court  of  equity,  and  that  was  taken  away  by  the  recent 
statute  5  Vict.  c.  5,  and  transferred  to  the  Court  of  Chancery  (2). 

(Pollock,  C.  B.  :  The  jurisdiction  of  the  Court  remains  as  a  court 
of  law  and  a  *court  of  revenue.  [  *677  ] 

In  Reg,  v.  Wood  (8),  it  was  expressly  held,  that,  in  an  action  at  the 
suit  of  the  Crown,  the  Court  has  no  power  under  1  Will.  IV.  c.  22,  at 
the  defendant's  instance,  to  direct  a  commission  for  the  examination  of 
witnesses.  That  was  on  the  ground  that  the  Crown  was  not  bound 
by  that  Act,  not  being  specially  named  in  it ;  and  it  can  make  no 
difference  that  the  proceeding  is  applied  for  by  the  Crown.  All  the 
jurisdiction  that  is  left  to  this  Court,  besides  that  of  a  court  of  law, 
is  ''  the  power,  authority,  or  jurisdiction  of  the  same  Court  as  a 
court  of  revenue,  not  heretofore  exercised  or  exercisable  by  the  same 
Court,  sitting  as  a  court  of  equity."  But  the  power  which  it  had  to 
issue  a  commission  to  examine  witnesses  was  as  a  court  of  equity. 

(Parkb,  B.  :  The  commission,  in  the  case  of  Jenkins  v.  Larwood^ 
seems  to  have  issued  from  this  Court  as  a  court  of  revenue,  and  not 
as  a  court  of  equity,  because  it  was  on  motion,  and  not  by  bill.  It 
does  not  say  on  whose  application  it  was  granted,  whether  on  that 
of  the  plaintiff  or  that  of  the  defendant. 

Pollock,  C.  B.  :  It  appears  to  me,  that  under  the  Act  5  Vict.  c.  5, 
wherever  this  Court  had  jurisdiction  for  revenue  purposes,  it  is  to 
remain,  whether  it  be  legal  or  equitable.) 

Admitting  that  the   old   equity  jurisdiction  in  revenue  matters 

(1)  Bunb.  13.  Vict.  c.  59).— A.  0. 

(2)  See  8.  1  (repealed  by  42  &  43         (3)  56  B.  E.  786  (7  M.  &  W.  571). 
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A.-G.  remains,  the  Court  has  no  jurisdiction  to  grant  a  commission 
Bbillt.  without  a  bill  filed.  There  is  no  instance  of  granting  a  commission 
without  a  bill.  In  The  Attorney-General  v.  Laragoity  (i),  the  applica- 
tion was  made  on  the  equity  side  of  the  Court,  and  the  commission 
was  granted  upon  a  bill  filed ;  and  in  Bonham  v.  Leigh  (2),  that  was 
held  to  be  the  only  course.  In  the  case  of  Jenkins  v.  Larwood,  it 
may  have  been  that  a  bill  was  filed,  and  at  all  events  no  objection 
was  taken  on  that  ground. 

Jen  is,  in  support  of  the  rule : 
[  •BIS  ]  This  is  not  an  application  "^for  a  commission,  but  that  the  Court, 

by  one  of  its  own  officers,  the  Queen's  Remembrancer,  may  be 
empowered  to  examine  the  witness.  This  case  is  on  the  Queen's 
Bemembrancer's  side,  and  it  is  the  same  as  if  the  defendant  were 
in  Court  as  an  accountant.  And  in  Jenkins  v.  Larwood,  it  was  held 
by  Chief  Baron  Burt  and  Baron  Price,  that  the  Court  had  power 
to  grant  a  commission  for  the  examination  of  witnesses  abroad,  not 
under  the  stat.  13  &  14  Car.  II.  c.  11,  s.  29  (s),  but  by  virtue  of 
their  original  jurisdiction:  but  Baron  Fortescub  Aland  was  of 
opinion  that  it  might  go  upon  both.  The  Court  has  an  equity 
jurisdiction  in  revenue  matters,  and  it  is  not  necessary  that  it 
should  be  taken  advantage  of  by  bill.  That  the  equity  jurisdiction 
in  revenue  matters  has  not  been  taken  away  by  the  Act  5  Vict.  c.  5, 
was  decided  yesterday  by  the  Master  of  the  Bolls.  The  defendani 
may  object  to  the  depositions  being  read,  as  in  Rex  v.  Arthur  (4), 
where  they  were  rejected,  but  that  case  is  an  authority  in  favour 
of  the  application,  for  the  Court  granted  the  commission. 
He  also  cited  Manning's  Bevenue  Practice,  p.  206,  and  GriUard 

V.  Hogue  (6). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

In  the  case  of  The  Attomey-General  v.  Reilly,  a  rule  was  moved 
for  to  examine  a  witness  upon  interrogatories,  and  that  the  answers 
should  be  received  as  evidence.  The  case  was  argued  a  few  days 
ago,  and  a  case  in  Bunbury  was  cited  as  an  authority  for  the 

(1)  5  Price,  444.  (4)  Cited  in  Reg.  v.  Wood,  56  B.  £. 

(2)  3  Price.  221.  786  (7  M.  &  W.  572). 

(3)  An  Act  for  preventing  frauds,  (5)  21  B.  B.  708  (4  Moore,  313;  1 
&c.,  in  Hifi  Majesty's  Customs  (re-  Brod.  &  B.  519). 

pealed  by  6  Geo.  IV.  c.  105).— A.  C. 
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application.    Two  other  cases  to  the  same  effect  have  been  since        a.-o. 
found  by  examination  into  the  records  of  the  Court,  and  we  think,       rbilly. 
therefore,  that  the  rule  ought  to  be  made  absolute  for  the  *examina-      [  •67»  ] 
tion.    We  at  present  pronounce  no  rule  as  to  the  result  of  that 
examination  at  the  trial.    It  appears  to  us  that  the  question  is  not 
to  be  disposed  of  on  motion.     The  officers  of  the  Crown  are  to  have 
the  power  of  examining  the  witness,  and  the  defendant  will  be  at 
liberty  to  except  to  the  reception  of  that  evidence,  in  the  same  way 
as  he  would  be  allowed  to  do  at  the  trial.    The  rule,  therefore,  will 
be  absolute  so  far  as  relates  to  the  examination. 

Ride  accordingly. 


Ex   PARTE   PAETINGTON  (l).  1846. 

(13  Meeson  &  Welsby,  679—685 ;  S.  0.  14  L.  J.  Ex.  122 ;  2  Dowl.  &  L.  650 ;        -^^l- 

9  Jut.  92.)  [-  579  j 

A  prisoner,  who  had  been  in  custody  for  a  period  of  more  tlian  twelve 
montJis,  in  August,  1844,  petitioned  the  Court  of  Bankruptcy,  under  7  &  8 
Vict.  c.  96  (2),  and  was  discharged  by  the  Commissioner,  with  an  interim 
order  for  his  protection  from  process  until  the  27th  September,  on  which 
day  he  attended  the  Court  upon  his  first  examination.  Upon  that 
examination,  the  Commissioner  refused  the  final  order,  and  remanded  the 
defendant  to  his  former  custody,  on  the  ground  that  he  was  not  entitled  to 
the  benefit  of  the  Act,  as  he  had  recently  petitioned  the  Insolvent  Debtors 
Court,  and  all  his  estate  was  vested  in  the  provisional  assignee  of  that 
Court :  Held,  that  the  Commissioner  had  a  right  to  remand,  though  on  a 
ground  not  specified  in  the  24th  section  of  the  7  &  8  Vict.  c.  96,  such  right 
being  incident  to  his  jurisdiction  to  grant  the  interim  order. 

The  28th  section  gives  the  Commissioner  power,  '*  if  no  day  be  named  for 
making  the  final  order,  or  if  the  consideration  of  such  final  order  be 
adjourned  sine  die,  or  such  final  order  be  refused,"  to  make  an  order 
to  protect  the  petitioner  from  arrest  or  detention,  to  take  effect  after  the 
time  to  be  named  in  such  order;  and  then  provides,  ''  that  no  debtor  shall 
be  imprisoned  on  any  process  for  more  than  twelve  calendar  months  for 
any  debt  contracted  before  filing  his  petition,  in  case  the  final  order  shall 
be  refused,  or  shall  not  be  made,  or  in  case  the  protecting  order  shall  not  be 
renewed :  "  Held,  that  this  proviso  is  not  a  general  proviso  that  every  one 
who  has  lain  in  prison  for  debt  for  twelve  months  shall  be  discharged,  but 
a  proviso  engrafted  on  the  discretionary  power  given  to  the  Commissioner 
in  the  previous  part  of  the  section;  and  limits  the  imprisonment  to  a 
period  of  twelve  months  after  the  final  order  is  refused  or  indefinitely 

(1)  The  points  of  bankruptcy  law  which  was  cited  and  adopted  by  Lord 
involved  in  this  case  have  become  Halsbuby,  L.  C,  in  Cox  v.  Hakes 
obsolete  since  the  Debtors  Act,  1869  [1890]  15  App.  Ca.  at  p.  514,  60  L.  J. 
(32  &  33  Vict  c.  62).  The  case  is,  Q.  B.  at  p.  92.~A.  C. 
however,  retained  for  the  sake  of  the  (2)  Ss.  1-^59  of  this  Act  were  re- 
observations  of  Pabke,  B.  (p.  790,  pealed  by  32  &  33  Vict.  c.  83,  s.  20. — 
J90st)f  as  to  the  writ  of  habeas  corpuSf  A.  C. 
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Ex  parte  postponed,  or  the  interim  order  is  not  renewed.    And  this  applies  to  all 

Partinotok.  cases  in  which  the  defendant  is  entitled  to  the  benefit  of  the  interim  order. 

Quaere^  whether,  when  the  defendant  in  this  case  has  lain  in  prison 
twelve  months  from  the  27th  September,  1844,  he  will  be  entitled  to  his 
discharge  under  that  proviso. 

This  was  an  application  for  a  writ  of  habeas  corpus,  in  order  to 
obtain  the  defendant's  discharge  from  prison.  It  appeared  by 
affidavit,  that  the  prisoner  had  been  taken  in  execution  by  the 
Sheriff  of  Middlesex  on  the  20th  July,  1841,  for  a  debt  of 
5602.  15s.  lOd.,  and  was  detained  the  same  day  on  two  other 
executions,  by  the  same  sheriff,  the  one  for  86Z.  lis,,  and  the  other 
for  44/.  108.  and  interest,  and  was  on  the  following  day  committed 
[  *680  ]  to  the  *Fleet  Prison  on  these  several  executions,  and  subsequently 
removed  to  the  Queen's  Prison,  where  he  remained  in  custody  until 
the  23rd  of  August,  1844,  on  which  day  (not  being  a  trader)  he 
presented  his  petition  and  schedule  of  his  debts  and  credits,  as  an 
insolvent,  to  the  Court  of  Bankruptcy  and  Insolvency  in  London, 
pursuant  to  the  stat.  7  &  8  Vict.  c.  96,  and  on  the  same  day 
obtained  an  order  from  Mr.  Commissioner  Evans  for  his  discharge 
from  prison  as  to  the  said  several  processes  of  execution,  and  was 
discharged  out  of  custody  on  the  said  order,  and  on  the  same  day 
obtained  an  interim  order  for  protection  from  process  until  the  27th 
September  then  next ;  that  he  remained  out  of  custody  until  the 
said  27th  September,  when  he  attended  the  Court  of  Bankruptcy, 
to  be  heard  upon  his  first  examination,  pursuant  to  notice,  and  was 
opposed  on  behalf  of  the  detaining  creditors,  when  a  final  order 
was  refused,  and  the  prisoner  was  remanded  by  the  Commissioner 
to  his  former  custody  in  the  Queen's  Prison.  The  affidavit  then 
stated,  that  the  prisoner  was  thereupon  taken  into  custody,  and 
conveyed  to  the  Queen's  Prison  the  same  day,  by  virtue  of  the 
remand,  and  was  detained  in  custody  under  it,  and  not  for  any 
other  cause.  It  further  stated,  that  the  said  several  debts  in 
respect  of  which  the  prisoner  was  so  detained  in  custody  were 
severally  contracted  before  filing  his  petition  in  the  Court  of  Bank- 
ruptcy, and  were  introduced  into  his  schedule  of  debts,  and  that 
he  had  been  imprisoned  upon  the  said  several  processes  of  execu- 
tion in  respect  of  the  said  several  debts  for  more  than  twelve 
calendar  months,  namely,  from  the  said  20th  July,  1841,  until  the 
28rd  August,  1844,  and  again  from  the  27th  September,  1844,  to 
the  time  of  making  this  application.  In  the  course  of  last  Term, 
Partington  was  brought  up  by  writ  of  habeas  corpus,  issued  out  of 
the  Court  of  Queen's  Bench  ;  but,  being  opposed  by  the  execution 
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creditors,  that  Court,  after  argument,  refused  to  discharge  him.  Ex  parte 

He  afterwards  sued  out  a  writ  of  habeas  corpus,  returnable  before  -^^'^'^^^o^- 

the  Lord  ^Ghief  Baron  at  Chambers,  but  that  learned  Judge  also  [  *68i  ] 
refused  his  discharge. 

Peacock  applied  (January  80)   to  this  Court  for  a  writ  of 
habeas  corpus  : 

This  question  depends  upon  the  construction  which  is  to  be 
put  upon  the  recent  statute  7  &  8  Vict.  c.  96,  which  enables 
debtors  to  petition  the  Court  of  Bankruptcy  for  protection  from 
process.     *    *    * 

Cur.  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivere4  by  [  ^^^  ] 

Pabee,  B.  : 

An  application  was  made  yesterday  by  Mr.  Peacock,  for  the  dis- 
charge of  a  defendant,  who  was  in  custody  in  execution  for  more 
than  500/.,  and  who,  in  August  last,  filed  his  petition  under  the 
6th  section  of  the  7  &  8  Yict.  c.  96.  It  appears  that  an  interim 
order  was  made  for  his  protection,  and  he  was  discharged  out  of 
custody  by  the  learned  Commissioner,  Mr.  Evans ;  but  when  the 
case  was  heard,  on  the  27th  of  September,  (the  day  prefixed),  the 
Commissioner  refused  the  final  order,  and  remanded  the  defendant 
into  custody,  as  if  the  interim  order  had  not  been  made,  being  of 
opinion  that  he  was  not  entitled  to  the  benefit  of  the  Act,  as  he  had 
previously,  on  the  80th  of  June,  1842,  petitioned  the  Court  for  the 
Belief  of  Insolvent  Debtors,  and  all  his  estate  was  vested  in  the 
provisional  assignee  of  that  Court,  and  could  be  dealt  with  according 
to  the  provisions  of  that  Act. 

The  application  for  a  habeas  corpus  was  made  on  three  grounds ; 
first,  that  the  Commissioner  had  no  power  to  remand,  this  case  not 
being  one  in  which  he  is  directed  to  remand  under  section  24; 
secondly,  that,  consequently,  upon  the  refusal  of  the  final  order, 
the  defendant  could  only  be  taken  in  execution  by  the  creditor, 
under  the  6th  section,  by  a  fresh  writ,  or  by  ordering  the  sheriff  to 
take  him  again  under  the  old  writ;  thirdly,  that,  under  the 
28th  section,  the  defendant,  who  has  already  been  in  execution 
for  more  than  twelve  months,  could  not  be  detained  any  longer. 

This  case  has  already  been  before  the  Court  of  Queen's  Bench,  on 
the  return  of  a  habeas  corpus,  and  before  my  *Lord  Chief  Baron  at       [  *684  ] 
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Ex  parte  Chambers,  on  a  subsequent  application  for  a  similar  writ.  In  both 
^^*^^*^^^^'  instances  the  discharge  was  refused.  The  defendant,  however,  has 
a  right  to  the  opinion  of  every  Court  as  to  the  propriety  of  his 
imprisonment,  and  therefore  we  have  thought  it  proper  to  examine 
attentively  the  provisions  of  the  statute,  without  considering  our- 
selves as  concluded  by  these  decisions.  But  we  are  all  of  opinion 
that  the  defendant  is  not  entitled  to  his  discharge,  and  we  entirely 
agree  in  the  judgment  of  the  Court  of  Queen's  Bench,  which  was 
approved  of  by  the  Chief  Babon,  and  are  satisfied  of  the  correct* 
ness  of  the  reasons  stated  to  us  to  have  been  assigned  by  Lord 
Denman  for  that  judgment. 

The  right  of  remanding,  as  if  the  interim  order  had  not  been 
issued,  does  not  depend  upon  the  24th  section,  which  is  compulsory 
in  the  cases  therein  mentioned,  but  is  incident  to  the  jurisdiction  to 
grant  the  interim  order  given  by  the  statute  to  the  Commissioner, 
who,  if  he  finds  that  he  has  granted  an  order  ex  parte,  which  he  is 
satisfied  he  ought  not  to  have  done,  must  have  a  right  to  revoke 
that  order,  and  place  the  defendant  in  the  situation  in  which  he  was 
before,  and  where  he  ought  to  have  remained.  The  Commissioner, 
therefore,  when  he  had  decided  that  the  defendant  was  not  entitled 
to  the  benefit  of  the  Act,  was  perfectly  right  in  not  merely  rescind- 
ing the  order,  but  in  ordering  him  to  be  remanded  and  placing  him 
in  the  same  custody  in  which  he  was  when  the  interim  order  was 
obtained. 

In  that  view  of  the  case,  it  is  unnecessary  to  give  any  opinion  on 
the  second  objection. 

The  third  we  also  think  untenable.  The  proviso  at  the  close  of 
the  28th  section  is  not  a  general  provision  that  every  one  who  has 
been  imprisoned  for  debt  for  twelve  months  shall  be  discharged, 
but  it  is  a  proviso  engrafted  on  the  discretionary  power  given  to  the 
Commissioner  in  the  previous  part  of  that  section.  It  seems  to  us 
[  *68o  ]  to  limit  *the  imprisonment  after  the  final  order  is  refused  or 
indefinitely  postponed,  or  the  interim  order  is  not  renewed,  to  a 
period  of  twelve  months.  This  will  apply  to  all  cases  in  which  the 
defendant  is  entitled  to  the  benefit  of  the  interim  order.  Whether, 
when  the  defendant  in  this  case  has  been  imprisoned  twelve  months 
from  the  27th  September,  1844,  he  will  be  entitled  to  his  discharge 
under  this  proviso,  is  a  matter  to  be  hereafter  considered,  if  it  should 
be  thought  necessary.  We  are  all  clearly  of  opinion,  that  he  ought 
not  to  be  discharged  on  the  present  application. 

Writ  refmed. 
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GREEN  V.  PRICE  (1).  i846. 

(13  Meeson  &  Welsby,  695—702 ;  S.  C.  14  L.  J.  Ex.  105 ;  9  Jur.  857.)  -^^w^^. 

By  deed,  reciting  that  A.  and  B.  carried  on  business  as  perfumers  in  co-  [  ^^^  ] 
partnership,  and  that  it  had  been  agreed  between  them  that  B.,  in 
consideration  of  2,100/.,  should  assign  to  A.  his  moiety  of  the  goodwill, 
stock-in-trade,  &c.,  of  the  co-partnership,  B.,  in  consideration  thereof, 
covenanted  that  he  would  not,  at  any  time  during  his  life,  carry  on  the 
trade  of  a  perfumer  within  the  cities  of  London  and  Westminster,  or 
within  the  distance  of  600  miles  from  the  same  respectively ;  and  for  the 
observance  of  this  covenant  he  bound  himself,  his  heirs,  &c.,  to  A.,  his 
executors,  &c.,  in  the  sum  of  5,000/.,  by  way  of  liquidated  damages,  and 
not  of  penalty :  Held,  that  this  covenant  was  divisible,  and  was  good  so  far 
as  it  related  to  the  cities  of  London  and  Westminster,  though  void  as  to  the 
600  miles ;  that  a  breach,  that  the  defendant  carried  on  the  trade  in  the 
city  of  London,  was  good ;  and  that  A.  was  entitled  to  recover,  in  respect 
of  such  breach,  the  whole  sum  of  5,000/. 

This  was  an  action  of  covenant,  brought  by  the  plainti£f  as 
surviving  executor  of  John  Gosnell.  The  declaration  stated,  that 
by  a  certain  indenture,  dated  &c.,  made  between  the  defendant  and 
the  s  id  John  Gosnell,  reciting  that  the  defendant  and  Gosnell 
carried  on  business  as  perfumers  in  co-partnership,  and  that  it  had 
been  agreed  between  them  that  the  defendant,  in  consideration  of 
the  sum  of  2,100{.,  should  assign  to  Gosnell  his  the  defendant's 
moiety  of  the  goodwill,  fixtures,  leaseholds,  and  stock  in  trade  of 
the  co-partnership,  he  the  defendant,  in  consideration  thereof,  did, 
for  himself,  his  heirs,  &c.,  covenant  with  the  said  John  Gosnell, 
his  executors,  &c.,  that  he  the  defendant  should  not  nor  would,  at 
any  time  during  his  life,  use,  exercise,  or  carry  on,  within  the  cities 
of  London  and  Westminster,  or  within  the  distance  of  600  miles 
from  the  same  respectively,  the  trade  or  business  of  a  perfumer, 
toy-man,  and  hair  merchant,  or  any  other  trade  or  business  lately 
carried  on  by  them  the  said  defendant  and  John  Gosnell  in  co- 
partnership ;  and  for  the  observance  of  this  covenant,  he  the 
defendant  did  thereby  bind  himself,  his  heirs,  &c.,  to  the  said 
John  Gosnell,  his  executors,  &c.,  in  the  sum  of  5,000Z.,  as  and  by 
way  of  liquidated  damages,  and  not  of  penalty,  &c.  Breach,  that, 
after  the  decease  of  the  said  John  Gosnell,  to  wit,  on  &c.,  the 
defendant  used  and  exercised  and  carried  on,  within  the  said  city 
of  London,  to  wit,  at  No.  28,  Lombard  Street,  in  the  said  city,  in 

(1)  Afld.    in  Exch.  Ch.    (tub  nom.  Hedgecock  (1888)  39  Ch.  D.  520,  522,  57 

Price  V.   Green)  16  M.  &  W.  346,  16  L.  J.  Ch.  889;  Maxim  Norden/tlt.ttc, 

L.  J.  Ex.  108 ;  and  see  Collins  v.  Locke  Co,  v.  NordenfeU  [1893]  1  Ch.  630,  669, 

(1879)  4  App.  Ca.  674,  687,  48  L.  J.  62  L.  J.  Ch.  291  (affd.  in  H.  L.  [18941 

P.  C.  68 ;  Baines  v.  Qeary  (1887)  35  A.  C.  535,  63  L.  J.  Ch.  908).— A.  C. 
Ch.  D.  156,  56  L.  J.  Ch.  935 ;  Baker  v. 
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Grsbn       his  the  defendant's  name,  and  for  his  the  defendant's  nse,  benefit, 
Price.       &nd  advantage,  the  trade  or  business  of  a  perfumer,  toy-man,  and 

hair  merchant,  contrary  to  the  said  covenant. 
[  ^696  ]  The  defendant  set  out  the  deed  on  ayer^  and  then  pleaded,  ♦first, 

non  est  factum ;  secondly,  that  the  said  cities  of  London  and 
Westminster,  and  the  said  distance  of  600  miles  from  the  same 
respectively,  in  the  said  indenture  mentioned,  and  within  which 
the  defendant  was  by  the  said  indenture  prohibited  from  carrying 
on  trade  as  aforesaid,  comprised  and  included  the  whole  kingdom 
of  England,  the  dominion  of  Wales,  and  the  town  of  Berwick-upon- 
Tweed,  together  with  a  large  portion,  to  wit,  nineteen-twentieths  of 
the  kingdom  of  Scotland,  and  therefore  the  said  supposed  covenant 
was  and  is  void  in  law.  Verification. 
Demurrer  to  the  second  plea,  and  joinder. 

Martin,  in  support  of  the  demurrer : 

The  question  raised  in  this  case  is  identical  with  that  which  was 
decided  in  Chesman  v.  Nainhy  (i)  and  Mallan  v.  May  (2),  viz.  that  a 
covenant  in  restraint  of  trade  may  be  good  in  part,  though  bad  as 
to  the  remainder.  Here  the  breach  which  relates  to  the  trading  in 
London  and  Westminster  is  good.  The  case  cannot  possibly  be 
distinguished  from  that  of  Mallan  v.  May. 

The  Court  called  upon 

Cowling,  contra  : 

This  case  is  materially  distinguishable  from  Mallan  v.  May.  It 
may  be  conceded,  that,  where  a  deed  contains  a  covenant  to  do 
several  things,  some  of  which  are  void,  but  are  separable  from 
the  others,  the  law  will  reject  the  bad  part  of  the  covenant,  and 
compel  the  performance  of  the  remainder;  but  where  the  whole 
makes  up  one  contract,  the  several  parts  of  which  are  dependent 
one  upon  another,  the  Court  cannot  distinguish  them,  since  that 
would  be  to  make  a  different  contract  for  the  parties.  Here  it 
appears  from  the  deed,  that  these  parties,  having  determined  their 
previous  partnership,  agreed  for  the  sale  of  the  trade  and  goodwill 
to  Gosnell,  the  continuing  partner,  and  that,  to  protect  him  in  the 
[  *697  ]  exercise  of  it,  *the  defendant  Price  was  not  to  carry  on  the  same 
trade  within  certain  limits,  i.e.  within  an  entire  district,  including 
London  and  Westminster,  and  all  places  within  a  distance  of  600 
miles  from  them.     The  parties  are  therefore  endeavouring  illegally 

(1)  2  Ld.  Eay.  1456 ;  2  Stra.  739.         (2)  63  B.  B.  708  (11  M.  &  W.  653). 
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to  contract  for  the  sale  of  a  monopoly  of  trade  over  this  wide  Gbekn 
district.  That  is  an  entire  contract,  for  the  breach  of  which  it  pbiob. 
is  that  the  5,000{.  is  to  be  paid ;  that  is,  if  it  be  violated  as  to 
any  part  of  that  entire  district.  If  the  contract  be  divisible,  why 
is  that  large  sum  to  be  paid  at  all  events  ?  It  is  plain  that  the 
value  of  the  business,  throughout  the  entire  district  to  which  the 
prohibition  applies,  was  valued  at  that  amount.  If  that  be  not 
so,  the  prohibition  is  void  on  another  ground,  because  it  can  be 
supported  only  so  far  as  it  is  required  for  the  reasonable  protection 
of  the  party.  In  Mallan  v.  May  the  action  was  brought  for 
unliquidated  damages;  here  it  is  in  covenant  for  the  5,000Z. 
Besides,  the  attention  of  the  Court  was  not  drawn,  in  that  case, 
to  the  point  now  urged,  viz.  that  the  sum  to  be  paid  is  proportioned 
to  the  district  within  which  the  prohibition  applies. 

(Parke,  B.  :  That  is  an  assumption.  It  is  an  agreement,  for  a 
good  consideration,  not  to  carry  on  the  trade  within  certain  limits, 
which  is  valid  as  to  London  and  Westminster ;  and  6,000Z.  is  to  be 
paid  for  any  breach  of  it.  If  it  had  stated  that  the  testator  had 
purchased  the  exclusive  monopoly  within  those  limits  for  the  sum 
of  6,0002.,  and  that  that  sum  was  to  be  paid  for  any  breach  of  it 
throughout  those  limits,  there  would  be  something  in  your  argument, 
because  you  might  say  that  it  was  a  contract  the  consideration  for 
which  has  partly  failed,  and  that  it  is  not  divisible.  But  here  the 
contract  is,  that  the  defendant  shall  not  carry  on  the  trade  in 
London  or  in  Westminster,  or  in  any  place  within  a  radius  of  600 
miles  from  London  or  from  Westminster. 

Alderson,  B.  :  The  case  is  perfectly  undistinguishable  from 
Median  v.  May.    I  agree  that  you  cannot  separate  the  600  miles.) 

There  are  several  cases  on  this  subject  which  were  *not  cited  in  [  '698  ] 
MaUan  v.  May.  In  Clay  gate  v.  Bachelor  (i),  an  agreement  not  to 
carry  on  trade  as  a  haberdasher  "  within  the  county  of  Kent,  or 
within  the  cities  of  Canterbury  and  Rochester,"  was  held  bad.  If 
the  rule  now  contended  for  be  correct,  why  might  not  the  Court  in 
that  case  have  rejected  the  words  ''the  county  of  Kent,"  and 
confined  the  breach  to  the  cities  of  Canterbury  and  Rochester  ? 

(Alderson,  B.  :  Perhaps  the  breach  there  was  for  practising  in 
the  county  of  Kent. 

(1)  Owen,  143;  Cro.  Eliz.  872. 
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Greek  Pollock,  C.  B.  :  The  case,  however,  was  not  decided  on  the 

Price.  ground  of  the  covenant  being  partly  good  and  partly  bad,  but  of  its 
being  bad  altogether  :  it  is  therefore  no  authority  at  present.  In 
later  times  the  Courts  have  thought  that  reasonable  restraints  of 
trade  are  good,  and  that  commerce  is  benefited  thereby,  because 
they  make  the  trade  valuable  to  those  who  carry  it  on.  Claygate  v. 
Bachelor  went  upon  the  ground  that  all  restraints  of  trade  were  bad, 
however  limited.) 

The  case  is  referred  to,  apparently  with  approbation,  in  Mitchd  v. 
Reynolds  (i),  where  the  doctrine  was  laid  down,  that  a  bond  or 
covenant  restraining  a  party  from  carrying  on  trade  in  a  particular 
place  is  valid,  if  made  upon  a  reasonable  consideration. 

(Fabkb,  B.  :  All  that  doctrine  about  the  adequacy  of  the  con- 
sideration has  been  upset  by  Hitchcock  v.  Coker{2),  The  true 
question  is,  whether  the  contract  is  injurious  to  the  public  or 
not:  if  it  be,  it  is  void;  if  it  be  not,  the  parties  may  contract 
for  what  consideration  they  please.) 

In  Hinde  v.  Gray  (2),  the  covenant  was  not  to  carry  on  the  trade  of 
a  brewer  '*  in  Sheffield  or  elsewhere,"  which  was  held  void. 

(Pollock,  C.  B.  :  The  point  which  we  are  now  upon  did  not  at 
all  arise  in  that  case.  The  breach  there  was  for  carrying  on  the 
trade  in  Sheffield  and  elsewhere.) 

The  breach  was  separable,  as  much  as  in  the  present  case. 

[  ^699  ]  (Pollock,  C.  B.  :  That  point  was  not  *taken :  nobody  adverted 

to  the  distinction.) 

The  Court  must  be  taken  to  have  proceeded  on  the  ground  that  it 
could  not  be  separated;  that  when  parties  enter  into  an  illegal 
contract,  the  Court  will  not  make  a  better  contract  for  them. 

(Pollock,  C.  B.  :  It  is  not  like  a  contract  to  do  an  illegal  act;  it 
is  merely  a  covenant  which  the  law  will  not  enforce ;  but  the  partj 
may  perform  it  if  he  chooses.) 

Clerk  V.  The  Governors  of  the  Company  of  Tailors  of  Exeter  (3)  is 
another  authority  that  this  covenant  is  void  in  toto. 

(1)  1  P.  Wms.  181.  1  Man.  &  G.  195). 

(2)  56  E.  E.  330  (1  Scott,  N.  E.  123 ;  (3)  3  Lev.  241 
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(Pollock,  C.  B.  :   The  policy  of  the  law  has  been  altered  since       Gbben 
that  time ;  it  has  been  found  to  be  beneficial  to  commerce  that  there       fbice. 
shoald  be  such  restraints  to  some  extent,  and  the  Courts  thereupon 
retraced  their  steps. 

Parke,  B.  :  We  are  not  now  to  determine  whether  the  plaintiff  is 
entitled  to  recover  the  stipulated  damages  of  5,000{.9  but  only 
whether  there  has  been  a  breach  of  the  covenant :  whether  he  is 
to  recover  the  5,000^,  or  only  such  damages  as  he  can  prove,  will 
be  a  question  hereafter.) 

Pollock,  C.  B.  : 

It  appears  to  me  that  this  case  is  governed  by  the  decision  in 
Median  v.  May,  which  is  founded  on  Chesman  v.  Nainby,  and 
therefore  that  our  judgment  must  be  for  the  plaintiff. 

Parke,  B.  : 

This  case  is  exactly  like  MaUan  v.  May,  and  I  see  no  reason  to  be 

dissatisfied  with  that  decision. 

* 
Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  impossible  to  distinguish  the 
case  from  MaUan  v.  May.  These  are  separate  districts,  and  the 
breach  is  for  practising  in  a  district  in  which  it  was  perfectly  lawful 
to  stipulate  that  the  defendant  should  not  practise. 

Judgment  for  the  plaintiff. 

The  writ  of  inquiry,  to  assess  the  damages  on  the  demurrer,  was       [  700  ] 
executed  (by  order  of  a  Judge)  before  Pollock,  C.  B.,  at  the  sittings 
in  London  after  Hilary  Term,  when  the  jury,  under  his  Lordship's 
direction,  assessed  the  damages  at  the  full  sum  of  5,000{.    In 
Easter  Term,  (April  16), 

Jervia  moved  for  a  rule  to  show  cause  why  there  should  not  be 
a  new  assessment  of  damages  : 

This  sum  of  5,0002.  is  not  to  be  considered  as  liquidated  damages, 
but  as  a  penalty.  The  rule  established  by  the  cases  seems  to  be, 
that  where  there  is  a  covenant  to  do  one  specific  thing,  or  to  pay  a 
specific  sum  in  case  of  non-performance,  that  sum  is  no  doubt  to  be 
considered  as  liquidated  damages;  but  where  different  things,  of 
various  degrees  of  importance,  are  to  be  performed,  then,  notwith- 
standing the  expression  of  the  parties  to  the  contrary,  the  law 
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GuEBN  considers  the  sum  as  a  penalty,  to  be  proportioned  to  the  aetaal 
p&icE.  damage,  and  not  as  liquidated  damages.  In  determining  this 
qaestion,  the  intention  of  the  parties  is  to  be  looked  to.  Here  it  is 
plain  that  the  5,000Z.  was  to  be  the  price  of  a  total  abstaining  from 
the  business  of  a  perfumer  throughout  the  entire  district  mentioned 
in  the  deed.  KembU  v.  Farren  (i)  is  an  authority  for  the  defendant. 
There  the  covenant  was,  that,  on  a  breach  by  either  of  the  parties, 
the  one  should  pay  to  the  other  the  sum  of  1,0002.,  "  which  sum 
was  to  be  liquidated  and  ascertained  damages,  and  not  a  penalty  or 
penal  sum,  or  in  the  nature  thereof : "  it  was  held,  nevertheless, 
that  the  1^0002.  was  to  be  considered  as  a  penalty,  and  not  as 
liquidated  damages. 

He  referred  also  to  AsUey  v.  Weldon  (2),  Boys  v.  AnceU  (3),  and 
MaUan  v.  May  (4). 

Pollock,  C.  B.  : 

[  *70i  ]  I  think  there  is  no  ground  for  a  rule  *in  this  case.    It  is 

impossible  that  the  parties  could  have  used  stronger  language  than 
they  have  done  here,  to  manifest  their  intention  that  the  sum  to  be 
paid  should  be  liquidated  and  ascertained  damages,  and  not  in  the 
nature  of  a  penalty. 

Pabke,  B.  : 

I  am  of  the  same  opinion,  and  think  that  the  words  of  the  deed 
in  this  case  are  too  plain  to  leave  room  for  any  doubt.  The 
principle  is,  that,  although  the  parties  may  have  used  the  term 
"  liquidated  damages,"  yet  if  the  Court  can  see,  upon  the  whole  of 
the  instrument  taken  together,  that  there  was  no  intention  that  the 
entire  sum  should  be  paid  absolutely  on  non-performance  of  any  of 
the  stipulations  of  the  deed,  they  will  reject  the  words,  and  con- 
sider it  as  being  in  the  nature  of  a  penalty  only.  In  KemUe  v. 
Farren^  there  was  a  stipulation  that  the  plaintiff  should  pay  the 
defendant  SZ.  6«.  Sd.  during  every  night  that  tiie  theatre  should  be 
open  for  performance ;  and  the  object  of  the  deed  was  to  secure  the 
defendant's  performing  regularly ;  and  there  the  Court  rejected  the 
words  ''  liquidated  damages,"  because  it  was  absurd  to  suppose  that 
the  parties  intended  the  whole  sum  of  1,0002.  to  be  payable  by  the 
plaintiff,  if  he  once  omitted  to  pay  the  defendant  his  3/.  65.  8^. 

(1)  ai  B.  R  366  (6  Bing.  141 ;  3  Moo.  (3)  5  Bing.  N.  C.  390;  7  Scott,  364. 
&  P.  425).  (4)  63  B,  K.  708  (11  M.  &  W.  653). 

(2)  5  R.  R.  618  (2  Bos.  &  P.  346). 
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But  here  there  is  a  distinct  agreement  by  the  defendant  to  pay  the       Gbben 
sum  of  5,000{.y  if  he  sets  up  in  business  in  any  place  within  the       pbicb. 
prohibited  limits.    The  parties  stipulate,  in  cases  of  this  kind,  for 
the  payment  of  a  certain  sum  of  money  absolutely,  from  the 
difficulty  of  ascertaining  the  precise  amount  of  the  damage  they 
may  suffer  from  a  breach  of  the  covenant. 

Aldbbson,  B.  : 

Where  the  deed  contains  several  stipulations,  of  various  degrees 
of  importance,  as  to  some  of  which  the  damages  might  be 
considered  liquidated,  whilst  for  others  they  might  be  deemed 
unliquidated,  and  a  sum  of  money  is  made  payable  upon  a 
breach  of  any  of  them,  *the  Courts  have  held  it  to  be  a  penalty  [  *702  ] 
only,  and  not  liquidated  damages.  But  where  the  damage  is 
altogether  uncertain,  and  yet  a  definite  sum  of  money  is  expressly 
made  payable  in  respect  of  it,  by  way  of  liquidated  damages,  those 
words  must  be  read  in  their  ordinary  sense,  and  cannot  be  construed 
to  import  a  penalty  (i). 

BoLFE,  B. : 

I  am  of  the  same  opinion.  It  appears  to  me  that  we  could 
not  decide  otherwise,  without  holding  that  no  engagement  for  the 
payment  of  liquidated  damages  could  legally  be  made  in  any  case. 

Rule  refused. 


HUBBAKT  V.  PHILLIPS  (2).  ms. 

(13  Meeaon  &  Welsby,  702—703;  S.  0.  14  L.  J.  Ex.  103;  2  Dowl.  &  L.  707.)         •'^l' 

Where  an  attorney  brings  an  action  without  the  authority  of  the  plaintiff,        i  ^^^  J 
the  defendant  may  apply  to  the  Court  to  stay  the  proceedings,  and  compel 
the  attorney  to  pay  the  costs  of  his  defence. 

A  BULE  having  been  obtained  by  the  defendant,  calling  upon  the 
plainti£f 's  attorney  to  show  cause  why  all  proceedings  should  not  be 
stayed,  and  why  he  should  not  pay  to  the  defendant  the  costs  of  his 
defence  to  the  action,  on  the  ground  that  he  had  commenced  the 
action  without  any  authority  from  the  plaintiff, 

Watson  now  showed  cause : 
This  rule  cannot  be  supported :    for  although  the  plaintiff's 

(1)  See  WilUon  y.  Love  [1896]  1  L.  B.  8  Q.  B.  398,  42  L.  J.  Q.  B.  301. 
Q.  B.  626,  65  L.  J.  Q.  B.  474.— A.  C.        —A.  C. 

(2)  Cited  Reynolds  y.  HowtU  (1873) 
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HuBBAjtT  attorney  had  no  authority  to  commence  the  action,  the  defendant 
Phillips.  ^^^  ^ot  the  person  entitled  to  make  the  application.  The  only 
person  entitled  to  move  to  set  aside  the  proceedings  is  the  plaintiff 
himself :  Doe  d.  Hammek  v.  FiUis  (l),  Doe  d.  Shepherd  v.  Roe  (2), 
The  only  exception  to  that  rule  is,  inhere  the  attorney  is  shown 
[*708]  to  be  insolvent,  because  there  the  defendant  ^has  no  remedy: 
Anonymous  (8). 

(Aldbrson,  B.  :  If  two  persons  suffer  by  an  attorney's  wrongfully 
taking  a  step  without  authority,  are  they  not  both  to  have  a 
remedy?  Why  may  not  either  party  apply?  They  are  both 
aggrieved.) 

In  all  cases  the  application  is  made  by  the  plaintiff,  as  in  Doe  d. 
Davies  v.  Eyton  (4). 

(Aldbbson,  B.  :  Tes,  it  generally  does  so  happen. 

Parke,  B.  :  In  Robson  v.  Eaton  (5),  it  was  held  that  if  a  defendant, 
being  sued  for  a  debt,  pays  money  to  the  attorney  suing  him  on 
behalf  of  the  person  to  whom  he  owes  it,  but  who  in  fact  is  suing 
without  authority,  he  is  not  discharged  by  such  payment.  The 
defendant  ought,  therefore,  to  be  allowed  to  make  this  application.) 

Cleasbyf  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam  : 

The  rule  must  be  made  absolute. 

Rule  absolute. 


1845.  PITTS  V.  BECKETT  and  Another. 

^f^^-  (13  Meeson  &  Welsby,  743—761 ;  S.  0.  14  L.  J.  Ex.  358.) 

[  743  ]  A.,  having  a  quantity  of  wool  to  dispose  of,  placed  a  sample  of  it  at  lus 

brokers*  for  sale,  and  B.  having  examined  the  sample  at  the  brokers'  office, 
purchased  from  A.,  in  the  presence  of  the  broker,  part  of  the  wool  at  an 
agreed  price,  it  being  stipulated  by  B.  that  the  wool  was  to  be  delivered  in 
good  dry  condition.  On  the  same  day,  the  broker  sent  to  A.  a  sold  note  of 
the  contract,  which  however  omitted  all  mention  of  the  stipulation  that  the 
wool  was  to  be  in  good  dry  condition,  and  no  note  whatever  was  sent  to  B. 
The  wool  was  accordingly  sent  by  the  broker  to  B.,  who  refused  to  receive 
it,  on  the  ground  that  it  was  not  in  dry  condition,  according  to  the 
contract.    An  action  for  goods  sold  and  delivered  having  been  brought  to 

(1)  2  Chit.  Bep.  170.  (4)  3  B.  &  Ad.  785. 

(2)  Id.  171.  (5)  1  T.  E.  62. 

(3)  1  Salk.  88. 
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recover  the  price  of  the  wool :  Held,  that  the  broker  was  not  authorised  to         Pitts 
make  the  contract  set  forth  in  the  sold  note,  omitting  the  condition,  and  «. 

that  there  was  consequently  no  memorandum  or  note  in  writing  of  the      Beckett. 
contract  to  satisfy  the  Statute  of  Frauds. 

Qucere,  whether  a  machine  copy  of  a  contract,  made  in  the  broker's  book, 
would  be  a  sufficient  writing  within  the  statute. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  never  indebted.  At  the  trial,  before  Cresswell,  J.,  at  the  last 
Liverpool  Assizes,  it  appeared  that  the  action  was  brought  to 
recover  the  sum  of  1492.  Ids.  8d.,  the  price  of  certain  wool  sold  by 
the  plaintiff  to  the  defendants,  under  the  following  circumstances : 
The  plaintiff,  a  hide  and  wool  merchant  in  Liverpool,  having  on 
sale  a  quantity  of  skinned  wool,  placed  a  sample  of  it  in  the  hands 
of  Messrs.  Hughes  and  Bonald,  of  Liverpool,  wool-brokers,  for  sale, 
and  afterwards,  on  the  morning  of  the  28th  of  March,  1844,  met 
one  of  the  defendants  (who  were  wool-staplers  at  Manchester, 
carrying  on  business  under  the  firm  of  ''  Beckett,  Brothers  ")  in 
Liverpool,  and  told  him  he  had  the  wool  in  question  for  sale,  and 
requested  him  to  go  with  him  to  the  brokers'  office  to  examine  the 
sample,  which  he  accordingly  did,  and  being  satisfied  with  the 
quality  of  it,  purchased  nine  bales  at  an  agreed  price,  it  being  part 
of  the  bargain  that  the  wool  was  to  be  delivered  in  good  dry 
condition.  The  cbntract  was  made  by  the  defendant,  the  plaintiff 
being  present  and  the  brokers  being  parties,  *who  were  to  receive  [  '744  ] 
brokerage  according  to  the  practice  at  Liverpool.  In  the  after- 
noon of  that  day,  the  following  sold  note  was  sent  by  Messrs. 
Hughes  and  Bonald  to  the  plaintiff : 

"  Mr.  G.  Pitts,  "  Livbepool,  28  March,  1844. 

"  Dear  Sir, — We  have  this  day  sold  on  your  account,  Messrs. 
Beckett,  Brothers — 

Fine,  about  11  cwt.,  at  16d.  lb. 

First  short,  S  packs  „  19d. 

2nd  washed  „ 

2nd  short,  3J         i       ^^d 

Washed  wool,  8J    )   " 

Customers'  allowances,  payment  cash  in  14  days,  less  1^  per  cent. 

discount. 
Brokerage,  1  per  cent. 

"Hughes  and  Bonald." 

A  machine  copy  of  this  note  was  made  in  the  brokers'  book, 
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Pitts  which,  as  well  as  the  above  sold  note,  was  produced  as  evidence  of 
Becuett.  the  contract  at  the  trial.  The  brokers  did  not  write  at  all  to  the 
defendants,  or  send  them  any  note  of  the  contract.  The  wool  was 
afterwards  sent  by  Messrs.  Hughes  and  Bonald  to  the  defendants ; 
but  the  defendants  objected  to  the  quality  of  it,  and  ultimately 
refused  to  receive  it,  on  the  ground  that  it  was  not  in  good  condition. 
It  was  objected  at  the  trial,  that  there  was  no  contract  in  writing 
to  satisfy  the  Statute  of  Frauds ;  that  the  sold  note  sent  to  the 
plaintiff,  having  omitted  a  part  of  the  bargain,  viz.  that  the  wool 
was  to  be  in  good  dry  condition,  was  not  the  contract  entered  into 
between  the  parties,  and  that  the  brokers  had  no  authority  to  make 
any  other.  The  learned  Judge  stated  his  impression  to  be  that 
there  was  no  sufficient  contract  within  the  statute ;  but  he  left  to 
the  jury  the  question,  whether  the  wool  was  in  good  dry  condition, 
[  *745  ]  *and  they  having  found  that  it  was  not,  but  that  it  was  in  bad 
condition,  the  verdict  was  entered  for  the  defendants,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  for  1492.  Ids,  8d. 

Knowles,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly. 

Martin  and  Atherton  now  showed  cause: 

There  was  in  this  case  no  contract  in  writing  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds  (i).  The  true  contract  was  that 
made  by  the  parties  themselves  at  the  brokers'  office,  when  both  of 
them  were  present,  one  of  the  terms  of  which  was,  that  the  wool 
was  to  be  delivered  in  good  dry  condition ;  and  the  broker  had  no 
authority  to  make  any  other.  Therefore,  the  sold  note,  which  was 
sent  to  the  plaintiff  only,  and  not  to  the  defendants,  and  which 
omitted  part  of  the  terms  of  the  bargain,  was  not  the  contract 
which  the  broker  was  authorized  to  make,  and  was  consequently 
invalid.  Assuming  that  the  broker  would  have  authority  to  sign 
the  contract  as  the  agent  of  both  parties,  the  contract  which  he  so 
signs  must  be  the  one  agreed  upon  between  them ;  and  if  the 
broker  omits  a  material  part  of  the  contract,  the  party  is  not  to  be 
precluded  from  showing  what  the  real  contract  was,  in  order  to 
invalidate  it.  He  cannot  be  estopped  by  the  brokers'  having  writt^i 
an  inaccurate  note.  In  AlUn  v.  Pink  (2),  where  the  defendant  gave 
a  verbal  warranty  of  a  horse,  which  the  plaintiff  thereupon  bought 
and  paid  for,  and  the  defendant  then  gave  the  following  memo- 
randum :  ''  Bought  of  6.  Fink  a  horse  for  the  sum  of  7L  2«.  6d. ; " 

(1)  See  BOW  Sale  of  Gbods  Act,  1893,  s  .4.      (2)  51  B.  B.  503  (4  M.  &  W.  140). 
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it  was  held,  that,  notwithstanding,  parol  evidence  might  be  given        Pitts 

of  the  warranty.     The  true  construction  of  the  statute  is  this :  it     Bbckett. 

does  not  require  a  contract  to  be  reduced  into  writing  at  the  precise 

♦time  it  is  made,  but,  to  prevent  frauds  and  perjuries,  it  requires       [  *^is  ] 

something  more  than  mere  parol  evidence  of  the  contract — Le.  of 

the  real  contract  made  between  the  parties.     Hawes  v.  Forster  (i) 

was  cited  when  this  rule  was  moved  for,  but  it  has  no  application. 

The  note  which  was  here  sent  to  the  plainti£f  cannot  be  said  to  be 

a  bought  and  sold  note,  or  even  a  note  of  the  bargain  at  all.    It  is 

a  mere  letter  from  the  brokers  to  the  seller. 

(Parke,  B.  :  In  order  to  satisfy  the  statute,  it  must  be  a  writing 
signed  by  the  defendant  or  his  agent.  Now,  were  the  brokers,  in 
sending  that  note  to  the  plaintiff,  the  agents  of  the  defendants  ?) 

Clearly  not.  They  were,  at  all  events,  not  the  defendants'  agents 
to  send  that  note,  for  the  wool  was  to  be  in  good  condition,  and 
they  could  not  have  been  authorized  to  make  a  contract,  omitting 
a  condition  which  the  defendants  themselves  had  specially  provided 
for.  In  Hawes  v.  Forster  it  was  only  held,  that,  where  a  contract 
is  made  through  a  broker,  the  bought  and  sold  notes  delivered  to 
the  parties  constitute  the  contract,  especially  when,  by  the  usage 
of  trade,  they  are  looked  upon  as  the  contract. 

(Parke,  B.  :  My  impression  in  that  case  was,  that  the  memo- 
randum of  the  contract  signed  by  the  broker  in  the  book  was  the 
contract  which  bound  both  parties ;  because  a  broker  in  London  is 
bound  by  his  bond  to  enter  the  contract  in  his  book.  The  case 
went  to  a  second  trial,  and  the  jury  found  that  by  the  custom  of 
London  the  bought  and  sold  notes  constituted  the  contract.  It 
has,  however,  never  yet  been  decided  that  a  good  note  in  a  broker's 
book  will  not  do,  if  there  be  no  bought  or  sold  note.) 

The  question  is,  has  the  broker  absolute  power  to  make  the  contract, 

and  to  make  it  complete  by  signing  it;  or  is  the  power  of  the 

broker  merely  to  propose  a  contract  to  the  parties,  which  they  may 

within  a  limited  time  assent  to  or  dissent  from  ?    If  it  is  only  to 

propose  a  contract,  to  be  afterwards  made  by  the  parties,  then 

*the  principle  of  the  case  of  the  bought  and  sold  notes  becomes       [  *747  ] 

intelligible.     Thornton  v.  Charles  {2)  y  which   was    also    cited    on 

(1)  42  E.  B.  803  (1  Moo.  &  Bob.         (2)  60  E.  E.  896  (9  M.  &  W.  802). 
368). 
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Pitts  moving  for  this  rale,  has  no  bearing  on  the  present  case.  There 
BscKBTT»  the  note  delivered  to  the  vendor  did  not  correspond  with  that 
delivered  to  the  vendee.  In  that  case  Parke,  B.,  fully  explained 
the  case  of  Hawes  y.  Forater,  in  the  way  he  has  done  to-daj. 
Neither  this  letter,  nor  the  entry  in  the  book,  is  sufficient  to  satisfy 
the  statute,  the  words  of  which  require  the  contract  to  be  signed 
by  the  party  to  be  charged  thereby,  or  his  agent  lawfully  authorized 
for  that  purpose.  This  was  not  signed  by  the  party  himself,  and 
how  is  the  broker  the  agent  of  the  defendants,  lawfully  authorised 
to  sign  this  contract  ? 

(Parke,  B.  :  A  broker  has  only  a  special  authority,  not  a  general 
one ;  and  if  you  employ  a  broker  to  buy  one  kind  of  goods,  and  he 
buys  another,  you  are  not  bound  by  his  act.) 

Certainly.  Assuming  that  bought  and  sold  notes  have  the  effect 
attributed  to  them,  this  is  a  mere  letter  on  one  side,  a  communica- 
tion by  the  broker  to  his  principal — not  a  bought  and  sold  note. 
The  broker  is  merely  an  agent  for  a  particular  transaction,  and  the 
document,  to  bind  the  defendant,  should  at  least  profess  to  be  made 
for  him ;  but  this  does  not  profess  to  be  made  on  behalf  of  the 
defendants  :  therefore  it  is  not  even  made  in  the  character  of  agent 
for  them.  The  broker  had  only  authority  to  record  the  real  contract 
entered  into  between  the  parties  themselves. 

Secondly,  the  machine  copy  taken  from  the  letter  and  entered  in 
the  book  will  not  satisfy  the  statute.  It  is  not  a  signing  within  the 
meaning  of  the  Act.  If  the  book  is  to  be  relied  on,  it  must  be 
shown  to  be  a  document  attested  by  the  handwriting  of  the  party 
or  his  agent,  in  the  ordinary  sense  of  the  term.  The  statute 
requires  a  document  signed  by  the  defendant,  or  it  must  profess  to 
[  *748  ]  be  written  *on  his  behalf  by  his  authorized  agent ;  but  this  does 
not  profess  to  be  written  on  behalf  of  the  purchasers. 

(Parke,  B.  :  The  only  evidence  in  the  case  is,  that  the  seller  has 
received  a  note  from  his  agent  that  the  contract  is  made,  and  with- 
out the  addition  that  the  wool  is  to  be  in  good  condition ;  but  there 
is  no  corresponding  note  delivered  to  the  defendants,  so  as  to  raise 
an  argument  that  they  have  approved  of  the  contract  in  its  altered 
shape.) 

What  is  said  by  Lord  Abinger,  G.  B.,  in  AUen  v.  Pink  (1),  is  applicable 
(1)  51  B.  E.  503  (4  M.  &  W.  144). 
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to  this  case  ; ''  It  is  quite  true,  that,  if  there  has  been  a  parol  agree-  Pitts 
ment,  which  is  afterwards  reduced  by  the  parties  into  writing,  bkckett. 
that  writing  alone  must  be  looked  to  to  ascertain  the  terms  of 
the  contract ;  but  that  principle  does  not  apply  here ;  there  was  no 
evidence  of  any  agreement  that  the  whole  contract  should  be 
reduced  into  writing  by  the  defendant ;  the  contract  is  first  con- 
cluded by  parol,  and  afterwards  the  paper  is  drawn  up,  which 
appears  to  have  been  meant  as  a  memorandum  of  the  transaction, 
or  an  informal  receipt  for  the  money,  not  as  containing  the  terms 
of  the  contract  itself."  That  precisely  applies  to  this  case.  Again, 
the  statute  requires  a  memorandum  in  writing  of  the  same  bargain ; 
but  this  was  not  at  all  a  memorandum  of  the  same  bargain,  because 
the  stipulation  as  to  the  wool  being  in  good  condition  was  entirely 
omitted.  But,  even  supposing  that  it  was,  there  was  no  evidence 
of  any  authority  to  the  brokers  to  make  any  writing  at  all ;  nor  of 
any  mercantile  usage  warranting  the  broker  to  reduce  the  contract 
into  writing. 

(Parke,  B.  :  If  the  broker  was  the  general  agent,  the  question 
would  arise  whether  that  memorandum  was  signed  by  him  as 
general  agent  to  the  plaintiff,  or  as  general  agent  to  the  defen- 
dants. But  you  say,  if  the  broker  was  the  agent  of  the  defendants, 
he  had  no  authority  to  sign  this  contract. 

Aldbbson,  B.  :  There  are  two  questions :  First,  had  the  broker 
authority  to  sign  the  contract  *so  as  to  take  the  case  out  of  the  [  *749  ] 
Statute  of  Frauds  ?  Secondly,  if  he  had,  is  a  copy  taken  by  a 
machine  and  put  into  a  letter-book  sufficient  ?  If  it  be  put  as  an 
entry  in  the  book,  it  ought  at  least  to  be  proved  to  be  a  machine 
copy  made  by  the  person  himself ;  but  this  might  have  been  done 
by  his  clerk.  Perhaps  he  might  make  his  own  entry  in  the  book, 
by  turning  the  machine  himself. 

Parke,  B.  :  This  is  in  truth  nothing  but  a  machine  copy  of  a 
letter.) 

Knowles  and  Crampton,  in  support  of  the  rule : 

The  entry  in  the  book  was  a  good  note  in  writing  to  satisfy  the 
statute.  If  a  man  stamps  his  name,  or  takes  an  impression  from 
another  copy,  it  is  a  good  writing  and  signing  within  the  statute. 

(Parke,  B.  :  The  question  is,  had  he  any  authority  from  the 
defendants  to  sign  it  ?) 

51—2 
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Pitts  Clearly  he  had.  The  case  of  Allen  v.  Pink  has  nothing  to  do  with 
Beckett,  the  present.  A.11  that  that  case  decided  was,  that  where  a  party 
gave  a  receipt  for  a  sum  of  money  which  he  had  received,  he  might 
show  the  terms  of  the  contract  independently  of  the  receipt.  It  was 
not  necessary  to  deliver  a  note  to  both  the  parties;  it  is  sufficient  if 
one  note,  signed  by  an  agent  of  both  parties,  be  delivered.  The 
statute  is  satisfied  if  one  be  signed,  and  the  note  here  signed  was  a 
good  note,  signed  by  the  broker  as  the  agent  of  the  defendants. 
That  note  is  evidence  of  the  bargain  entered  into  by  the  parties, 
and  no  other  evidence  can  be  received.  It  was  proved  by  Mr. 
Hughes,  the  broker,  at  the  trial,  that  at  four  p.m.  the  parties  came 
to  his  office,  and  the  note  was  sent  off  the  same  evening.  The 
making  the  bargain  and  the  writing  the  note,  must  have  been 
nearly  contemporaneous  acts.    He  said,  '*  We  made  the  contract.'* 

(Aldebson,  B.  :  According  to  the  Judge's  note  he  said,  "  I  made 
a  contract  between  them.  I  made  a  note  to  the  seller,  not  to  the 
buyer.    I  sent  it  to  Pitts." 

Fabeb,  B.  :  Suppose  that  a  note  sent  to  one  party  is  sufficient  to 
satisfy  the  statute,  the  broker  must  sign  it  as  the  agent  authorized 
[  *760  ]       by  *the  defendants.    Now  had  he  authority  from  the  defendants  to 
send  this  note  ?) 

If  the  Courts  permit  inquiries  in  every  case  whether  the  broker  had 
power  to  make  the  bargain,  they  will  introduce  the  mischiefe 
intended  to  be  guarded  against  by  the  statute  :  the  note  is  not  to 
be  varied  by  parol. 

(Aldebson,  B.  :  That  presumes  an  authority  to  make  it. 

Fabke,  B.  :  The  broker  has  a  limited  special  authority  only,  and 
he  is  not  the  agent  of  the  defendants,  unless  he  complies  with  the 
terms  of  that  limited  special  authority.  It  is  perfectly  well  settled, 
that  a  broker,  who  has  a  special  authority,  must  comply  with  the 
terms  of  it.  If  he  is  employed  to  buy  one  article  at  a  certain  price, 
and  he  buys  another,  or  at  a  different  price,  the  party  is  not  bound 
by  his  act.  This  rule  was  granted  without  the  knowledge  that  the 
broker  had  only  a  special  and  limited  authority,  to  reduce  the 
contract  into  writing.  It  is  clear  that  he  had  no  authority  to  make 
this  contract,  for  he  proved  that  the  contract  between  the  parties 
was,  that  the  wool  was  to  be  delivered  in  good  condition.    The  rule 
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was  granted  on  the  supposition  that  he  had  aathority  to  sign  the        Pitts 
note  :  but  the  sold  note  sent  to  the  plaintiff  did  not  bind  the  defen-     bbckett. 
dants.    It  is  not  necessary  to  enter  into  the  question  whether  the 
machine  copy  was  sufficient,  as  the  note  itself  was  not  signed  by 
the  defendants'  agent.    I  am  strongly  inclined  to  think  it  is  not, 
but  it  is  not  necessary  to  decide  it. 

Aldbbson,  B.  :  The  broker  is  authorized  to  sign  the  contract  the 
parties  entered  into,  not  another  contract. 

Parke,  B.  :  If  there  are  any  special  exceptions  not  complied  with, 
the  broker  has  no  authority  to  record  the  contract.  You  fail, 
because  it  is  not  shown  that  the  broker  was  the  agent  of  the  defen- 
dants to  sign  that  contract.  I  very  much  doubt  if  his  signature  to 
the  note  was  in  the  character  of  agent  for  the  defendants  at  all.) 

It  is  submitted  that  it  is  within  the  scope  of  the  broker's  authority 

to  record  the  contract,  and,  having  recorded  it,  that  the  defendants 

are  bound  thereby.     It  is  like  the  case  of  an  *auctioneer,  though  .     [  •zsi  ] 

an  auctioneer  has  not  so  large  an  authority  as  a  broker.    In  Shelton 

V.  Livius  (1),  which  was  the  case  of  a  sale  by  an  auctioneer,  Bayley, 

B.,  states  the  principle  to  be,  that  a  written  instrument  signed 

with  the  purchaser's  name  is  the  instrument  at  which  you  are 

to  look,  to  see  what  is  the  contract  between  the  parties.    Here 

the  broker  was  authorized  to  record  the  contract,  and  having  done 

BO,  that  only  can  be  looked  at.     He  says  he  made  the  bargain  as 

agent  for  both  parties.     This  is  a  sold  note  in  the  ordinary  form, 

and  one  sold  note  is  sufficient :  Humphries  v.  Carvaiho  (2). 

(Alderson,  B.  :  If  the  party  is  authorized,  one  note  may  be 
enough,  but  the  question  is  as  to  the  authority.  He  is  not  the 
agent  of  both  parties  to  make  this  contract :  that  is  the  difficulty 
which  meets  you  everywhere.  Two  parties  make  a  contract,  and  a 
third  party,  authorized  by  one  of  them,  reduces  into  writing  a  new 
and  different  contract. 

BoLFB,  B. :  Two  parties  meet  and  enter  into  a  contract,  and  they 
authorize  another  to  draw  it  up,  and  he  behind  the  back  of  one  of 
them  draws  up  a  different  contract,  and  never  communicates  to  him 
that  he  has  done  so.     Surely  that  cannot  bind  him.) 

(1)  37  B.  B.  746  (2  Cr.  &  J.  416).  (2)  14  B.  B.  280  (16  East,  45). 
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Pitts        Aldbrson,  B.  (l)  : 

Beckrtt.  This  is  about  the  plainest  case  that  ever  was.  Two  parties 
agree  between  themselves  to  make  a  contract,  and  they  employ  a 
broker,  who  is  to  draw  it  up.  He  puts  something  else  down  than 
that  which  they  have  agreed  upon,  and  does  not  communicate  it  to 
one  of  the  parties — does  that  bind  the  party  to  whom  it  was  not 
communicated  ?    I  clearly  think  not. 

BoLFE,  B.,  concurred. 

m  Rule  discharged. 

1846.  CLARKE   V.   ROYSTONE. 

^^_^^'  ;13  Meeson  &  Welsby,  752—757  ;  S.  C.  14  L.  J.  Ex.  143.) 

L  '^*  J  In  an  action  by  a  landlord  against  his  tenant,  the  dedaration  stated 

that  the  plaintiff  was  possessed  of  a  farm,  whereon  he  had  kid 
certain  manure,  and  thereupon,  in  consideration  that  the  plaintiff  would 
give  up  possession  of  the  farm  to  the  defendant,  and  would  permit  the 
defendant  to  have  the  benefit  of  the  manure,  the  defendant  promised  the 
plaintiff  to  pay  him  so  much  money  as  he  deserved  to  have,  according  to 
the  custom  of  the  country.  Breach,  non-payment  of  the  value  of  the 
manure.  At  the  trial,  the  plaintiff  gave  in  evidence  a  written  agreement, 
which  stated  that  the  land  had  been  manured  with  eight  loads  of  manure 
per  acre,  and  that  the  tenant  agreed  that  the  land,  when  given  up  by  ^im, 
should  be  left  in  the  same  state,  or  allow  a  valuation  to  be  made :  Held, 
that  the  written  agreement  excluded  the  custom  of  the  country,  as  being 
inconsistent  with  it,  and  that  there  was  therefore  a  variance  between  the 
declaration  and  the  proof. 

Assumpsit.  The  declaration  stated,  that  whereas  the  plaintiff 
was  possessed  of  a  certain  farm,  whereon  he  had  laid  divers,  to  wit, 
100  cart-loads  of  manure ;  and  thereupon,  in  consideration  that  the 
plaintiff  would  give  up  possession  of  the  said  farm  to  the  defendant, 
and  that  the  defendant  might  hold  the  same  as  tenant  to  the 
plaintiff,  and  that  the  plaintiff  would  permit  the  defendant  to  take 
to  his  own  use  the  benefit  of  the  said  manure,  the  defendant 
promised  to  pay  the  plaintiff  so  much  money  as  he  deserved  to 
have,  according  to  the  custom  of  the  country  where  the  farm  was 
situate.  Breach,  non-payment  of  the  value  of  the  manure.  There 
were  also  counts  for  use  and  occupation,  to  recover  the  rent. 

The  defendant  pleaded  iion  assumpsit  to  the  whole  declaration, 
and  two  pleas  to  the  first  count,  on  which  nothing  turned. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Summer  Assizes 
for  the  county  of  York,  it  appeared  that  the  plaintiff,  being  possessed 
of  two  closes  of  land  near  Bamsley,  agreed  to  let  them  to  the 
(1)  Parke,  B.,  had  left  the  Court. 
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defendant,  and  jbhe  following  written  memorandum  of  agreement      Clabkb 
was  made  between  them :  roystone. 

"  Memorandum  of  an  agreement  betwixt  John  Clarke,  the  owner, 
and  Moses  Boystone,  the  tenant,  for  two  closes  of  land,  known  by 
the  names  of  West  Close  and  Brick  Yard  Close,  containing  five 
acres  and  thirty-two  perches,  situate  at  Old  Barnsley,  now  in  grass, 
for  the  annual  sum  of  17Z.,  to  be  paid  half-yearly,  the  first  payment 
on  the  10th  of  February  next  ensuing,  the  other  half  year  on  the 
10th  of  January,  1841 ;  the  tenant  to  pay  all  taxes. 

''  Be  it  remembered,  that  the  above  closes  of  land  have  been  only       [  76S  j 
clipped  or  mown  once,  and  since  manured  with  eight  loads  of  rotten 
manure  per  acre,  which  the  tenant  agrees,  when  given  up  by  him, 
to  leave  it  in  the  same  state,  or  allow  a  valuation  to  be  made.    As 
witness  our  hands  this  8th  day  of  April,  1840. 

"  John  Clarke. 

"  MOSBS  EoYSTONB." 

This  agreement  having  been  proved  by  the  plaintiff,  it  was  con- 
tended on  behalf  of  the  defendant,  that  there  was  a  variance 
between  the  allegation  in  the  first  count  and  the  proof  adduced  in 
support  of  it,  and  that  the  count  was  not  proved.  The  learned 
Judge  inclined  to  this  opinion,  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  he  gave  the  defendant  leave  to  move  to  enter  a 
verdict  for  him  on  the  first  count.  A  rule  having  been  obtained 
accordingly, 

Baines  and  Hoggins  now  showed  cause : 

There  is  nothing  in  the  agreement  proved  at  the  trial  which 
excludes  the  custom  of  the  country  from  attaching.  In  Wigglesworth 
V.  DaUison  (i)  it  was  held,  that,  even  where  there  was  an  agreement 
under  seal,  the  custom  of  the  country  might  be  looked  at  as 
annexing  additional  terms  to  the  contract,  unless  they  were  expressly 
excluded  by  the  agreement.  Lord  Mansfield  says, ''  The  custom 
does  not  alter  or  contradict  the  agreement  in  the  lease :  it  only 
superadds  a  right  which  is  consequential  to  the  takmg."  The  cases 
on  this  subject  were  all  reviewed  in  Hutton  v.  Warren  (2) ;  and 
Parke,  B.,  adverting  to  the  case  of  Senior  v.  Armitage  (3),  states  the 
decision  there  to  have  been,  as  appeared  *by  a  manuscript  note  of  [  *754  ] 
Mr.  Justice  Bayley,  ''that,  though  there  was  a  written  contract 

(1)  1  Doug.  201.  (3)  17  E.  R.  627  (Holt's  N.  P.  0. 

(2)  46  E.  E.  368  (1  M.  &  W.  466).  197). 
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Clarke  between  landlord  and  tenant,  the  castom  of  the  country  woold  be 
RoYSTONB.  Btill  binding,  if  not  inconsistent  with  the  terms  of  sach  written 
contract ;  and  that  not  only  all  common-law  obligations,  but  those 
imposed  by  castom,  were  in  fall  force  where  the  contract  did  not 
vary  them."  That  shows  that  even  where  there  is  a  written 
agreement  or  deed,  the  castom  is  not  excluded,  unless  there  be 
something  in  the  terms  of  the  instrument  inconsistent  with  the 
custom.  Now  this  agreement  is  not  inconsistent  with  the  custom.  It 
was  proved  that  the  custom  was,  that  where  manure  had  been  spread 
upon  land,  and  only  one  crop  taken,  the  in-coming  tenant  was  to 
pay  half  tillage  ;  now  that  is  not  necessarily  inconsistent  with  the 
agreement  proved,  for  nothing  is  there  said  as  to  the  time  of  pay- 
ment. In  Holding  v.  Piggott  (i)  it  was  held,  that,  where  the  lease 
contained  no  stipulation  as  to  the  mode  of  quitting,  the  off-going 
tenant  was  entitled  to  his  way-going  crop  according  to  the  custom 
of  the  country,  even  although  the  terms  of  holding  might  be 
inconsistent  with  such  a  custom. 

(Parke,  B.  :  In  this  case,  by  the  custom  of  the  country,  the 
tenant  is  to  pay  on  entering ;  but  according  to  the  agreement  he  is 
not  to  pay  until  the  end  of  the  term.) 

There  is  no  inconsistency  in  his  being  compelled  to  do  both :  one 
does  not  necessarily  exclude  the  other. 

(Parke,  B.  :  Surely  it  would  be  unjust  to  make  a  tenant  pay  for 
manure  on  entering  the  farm,  and  also  put  the  land  in  the  same 
state  at  the  end  of  the  term,  or  pay  the  value  of  it. 

Pollock,  G.  B.  :  The  custom  is,  to  pay  half  tillage  on  going  in, 
and  receive  it  on  going  out ;  but  by  the  agreement,  he  is  to  leave 
the  land  in  the  same  state,  or  to  pay  for  it  according  to  a  valuation. 
Here  the  promise  laid  is,  that,  in  consideration  that  the  plaintiff 
[  *755  ]  would  give  up  possession  of  *the  farm,  and  that  the  defendant 
might  hold  it,  and  take  to  his  own  use  the  benefit  of  the  manure, 
the  defendant  promised  to  pay  the  value  according  to  the  custom 
of  the  country.) 

There  is  nothing  inconsistent  with  that  in  the  agreement,  which 
applies  to  what  is  to  take  place  on  quitting  the  land. 

(Parke,  B.  :  According  to  the  custom,  the  tenant  is  not  to  pay 
(1)  7  Bing.  465;  o  Moo.  &  P.  427. 
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on  going  out,  bat  on  going  in :  the  agreement,  however,  excludes      Clakkb 
present  payment :  it  is  therefore  inconsistent  with  the  custom.)  rotstone. 

Htigh  HiUy  contra,  was  stopped  by  the  Court. 

Pollock,  C.  B.  : 

It  appears  to  me  that  there  is  a  clear  variance  in  this  case.  The 
proposition  for  which  Mr.  Balnea  and  Mr.  Hoggins  contends  is 
perfectly  intelligible.  Mr.  Baines  says,  it  is  quite  consistent  that 
the  parties  should  have  entered  into  this  agreement  to  pay  on 
going  out  of  the  farm,  and  that  they  should  also  have  entered  into 
the  contract  to  pay,  according  to  the  custom  of  the  country,  on 
coming  into  it,  upon  which  the  declaration  is  founded  ;  but,  as  my 
brother  Aldbrson  has  pointed  out,  the  custom  of  the  country  was 
not  only  to  pay  on  going  in,  but  to  receive  payment  on  going  out, 
and  that  is  inconsistent  with  the  memorandum.  Mr.  Hoggins  says 
the  declaration  may  be  construed  as  if  the  money  was  to  be  paid 
on  request,  after  the  termination  of  the  tenancy.  It  appears  to  me, 
however,  that  there  is  no  foundation  for  that  argument,  and  there- 
fore the  rule  must  be  absolute  to  enter  the  verdict  for  the  defendant 
on  the  first  issue.  There  still  remains  a  verdict  for  the  plaintiff 
as  to  the  rent. 

Parke,  B.  : 

I  am  clearly  of  the  same  opinion  with  my  Lord  Chief  Baron. 
This  declaration  is  upon  an  executory  contract,  to  pay  to  the 
plaintiff  so  much  money  on  request,  and  thereupon  that  the  defen- 
dant, the  tenant,  was  to  have  a  ^tenancy  according  to  the  custom  [  *766  ] 
of  the  country.  Now  what  is  the  custom  of  the  country  ?  It  is  to 
pay  half  tillage  upon  coming  in,  and  of  course  to  receive  half  tillage 
upon  going  out.  Then  if  you  import  these  words  into  the  alleged 
contract,  and  suppose  the  contract  to  be,  that  the  tenant  shall  do 
that  which  the  custom  of  the  country  requires,  then  the  defendant 
is  to  pay  so  much  money  upon  request  as  is  equal  to  the  half 
tillage.  That  is  the  nature  of  the  contract  described  in  the  declara- 
tion. Now  look  at  the  proof.  The  proof  is,  that  the  defendant  was 
to  occupy  these  closes  of  land,  which  were  manured  the  year  before ; 
and  then  there  was  a  stipulation,  that,  at  the  end  of  the  term 
mentioned  in  the  contract,  he  should  put  the  premises  exactly  in 
the  same  state  as  to  manure  which  they  were  in  at  the  commence- 
ment of  the  tenancy,  or  submit  to  a  valuation ;  that  is,  that  he 
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Clarks  shoald  pay  for  the  deterioration  of  the  estate,  according  to  the 
RoTSTONB.  value  put  upon  it  by  competent  persons,  by  the  want  of  such 
manure.  Therefore  here  is  a  stipulation,  that  the  premises,  upon 
the  tenant's  going  out,  shall  be  left  in  the  same  condition  they  were 
in  at  the  time  he  entered,  or  that  he  shall  pay  for  the  difference  at 
the  end  of  the  term.  That  excludes  the  idea  of  the  payment  of 
any  money  down  at  the  time  of  entry,  because,  at  the  end  of  the 
term,  he  is  to  put  them  into  the  same  condition;  or  to  pay  damages 
according  to  their  deterioration.  That  is  not  according  to  the 
custom  of  the  country ;  and  it  appears  to  me,  therefore,  that  the 
allegation  in  the  declaration  is  not  proved  ;  that  the  custom  of  the 
country  is  excluded  by  the  terms  of  the  contract.  Instead  of  paying 
money  down,  the  nature  of  the  contract  is  altered  altogether; 
nothing  is  to  be  paid  down,  nothing  is  to  be  received  on  going 
out,  but  the  premises  are  to  be  put  into  the  same  condition  as 
they  were  in  at  the  beginning  of  the  term,  or  the  difference  in  the 
value  is  to  be  paid.    It  seems  to  me,  therefore,  that  there  is  a  clear 

[  *767  ]  variance  from  the  first  count  of  the  declaration,  *and  that  the  verdict 
must  be  entered  for  the  defendant  on  that  issue. 

Aldbrson,  B.  : 

It  appears  to  me  that  the  reasonable  and  natural  construction  of 
the  agreement  is,  that  the  party  is  to  pay  nothing  down,  but  that 
he  is  to  do  something  when  he  goes  out  of  possession,  or  to  pay 
for  the  deterioration  of  the  property  if  he  does  not ;  and  that  that 
stipulation  being  inconsistent  with  the  custom  of  the  country, 
the  contract  must  prevail,  and  the  custom  of  the  country  must 
be  excluded. 

BoLFB,  B.,  concurred. 

»  Rule  absolute. 


1845.  UTHWATT  V.  ELKINS  and  Fouk  Others  (1). 

^^^'  (13  Meeson  &  Webby,  772—778;  S.  C.  14  L.  J.  Ex.  131.) 

[  77^  ]  The  plaintiff  having  agreed  to  let  certain  land  to  the  defendants,  of  whom 

three  were  churchwardens  and  overseers  of  the  poor  of  the  parish  of  L., 
and  the  other  two  surveyors  of  the  highways,  the  following  written  agree- 
ment was  entered  into :  '*  At  a  public  vestry  at  the  parish  of  O.  L.,  on  the 
8th  of  February,  1833,  it  was  agreed,  on  the  part  of  T.  K.  and  B.  P., 
churchwardens,  and  W.  T.  and  B.  P.,  overseers  of  the  poor,  and  £.  £.  and 

(1)  See  now  Local  Qovemment  Act,  parish  coimcil  of  the  powers  of  the 
1894  (56  &  57  Vict.  c.  73),  ss.  5  (c),  chui'ch wardens  and  overseers,  and  of 
6  (1)  (c)  (iii.),  as  to  the  transfer  to  the      the  property  vested  in  them. — ^A.  C. 
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T.  L.,  BnrveyoTS  of  the  highways,  that  they  the  said  church  wardens,      Uthwatt 

OTerseers  of  the  poor,  and  surveyors  of  the  highways,  their  executors,  ^» 

administrators,  and  assigns,  and  successors  in  oflBlce,  should  take  to  rent  of       Blkiws. 

H.  A.  TJ.,  his  executors,  &c.,  for  the  term  of  twenty-one  years,  a  certain 

grass  field  called  the  Grove,  and  also  a  certain  portion  of  the  Town  Green, 

to  be  properly  fenced  off  and  ^uicked,  and  thereafter  to  be  called  the 

'Parish  Gardens,'  being  intended  for  the  use  of  the  poor,  and  also  such 

further  piece  of  ground  lying  south  of  the  *  Woodhouse  Cottages,'  at  the 

yearly  rental  of  21.  l8,  6d.  per  acre  for  the  whole  quantity  which  might  be  so 

taken.    And  the  said  churchwardens  and  overseers,  and  surveyors  of  the 

highways,  likewise  agreed,  for  themselves,  and  also  for  their  executors,  &c., 

and  successors  in  office,  to  rent  of  the  said  H.  A.  U.,  his  executors,  &c.,  a 

cottage  late  in  the  occupation  of  Henry  Goss,  for  the  term  of  eighty-four 

years,  at  the  rent  of  2«.    And,  lastly,  the  said  churchwardens  and  overseers 

of  the  poor,  and  surveyors  of  the  highways,  agreed  to  sign  the  counterpart 

of  a  lease,  to  be  drawn  up  in  proper  form,  in  case  the  above  writing  should 

be  deemed  insufficient."    This  agreement  was  signed  by  E.  E.  and  T.  L., 

surveyors ;  B.  P.  and  T.  K.,  churchwardens ;  W.  T.  T.,  and  H.  A.  U.  the 

plaintiff:  Held,  in  an  action  for  use' and  occupation,  brought  by  H.  A.  U. 

against  the  parties  to  the  above  agreement,  that,  the  churchwardens  and 

overseers  having  taken  the  land  jointly  with  the  surveyors  of  the  highways, 

the  case  was  not  within  the  stat.  59  Qeo.  III.  c.  12,  s.  12,  which  is  only 

applicable  to    land  taken  for  parochial  purposes  alone,   and  that  the 

defendants  were  to  be  considered  as  taking  the  land  on  their  personal 

responsibility,  for  which  Ihey  were  individually  liable. 

Debt  for  use  and  occupation.  Flea,  never  indebted.  At  the 
trial,  before  Williams,  J.,  at  the  last  Summer  Assizes  for  the  county 
of  Buckingham,  it  appeared  that  the  plainti£f,  who  was  a  pro- 
prietor of  land  in  the  parish  of  Great  Linford,  agreed  to  let  to  the 
defendants,  of  whom  three  were  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Great  Linford,  and  the  other  two  surveyors 
of  highways,  a  small  quantity  of  land,  to  be  converted  into  gardens 
for  the  occupation  of  the  poor.  The  following  agreement  was 
thereupon  entered  into  between  the  parties: 

**  At  a  public  vestry  at  the  parish  of  Great  Linford,  held  the 
8th  day  of  February,  1888,  it  was  agreed  on  the  part  of  Mr.  Thomas 
Kemp  and  Mr.  Benjamin  Favyer  (churchwardens),  and  Mr.  William 
Thomas  Tomkins  and  the  said  Mr.  Benjamin  Favyer  (overseers  of 
the  poor),  and  Mr.  Eli  Elkins  and  Mr.  Thomas  Lines  (surveyors  of 
the  highways),  that  they  the  said  churchwardens,  overseers  of  the 
poor,  and  surveyors  of  the  highways,  their  executors,  administrators, 
and  assigns,  and  successors  in  office,  should  ^take  to  rent  of  Henry  [  *773  ] 
Andrews  Uthwatt,  Esq.,  his  executors,  administrators,  and  assigns, 
for  the  term  of  twenty-one  years  from  the  11th  day  of  October,  1882, 
a  grass  field  called  the  '  Grove,'  and  also  a  certain  portion  of  the 
'  Town  Green,'  to  be  properly  fenced  off  and  quicked,  and  there- 
after to  be  called  the  *  Farish  Gardens,'  being  intended  for  the 
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Uthwatt  ase  of  the  poor;  and  also  for  each  further  purpose  a  piece  of 
ELKIK&  groond  lying  south  of  the  '  Woodhouse  Cottages/  at  and  after  the 
yearly  rent  of  22.  7«.  6d.  per  acre  for  the  whole  quantity  which 
might  be  so  taken.  These  portions  of  ground  are  now  measured, 
and  amount  altogether  to  8  acres,  1  rood,  36  perches,  and  10^  square 
yards;  the  annual  rent  is  therefore  202.  2s.  6d,  And  the  said 
churchwardens,  overseers  of  the  poor,  and  surveyors  of  the  high- 
ways, likewise  agree,  for  themselves,  and  also  for  their  executors, 
administrators,  and  assigns,  and  successors  in  office,  to  rent  of  the 
said  H.  A.  Uthwatt,  his  executors,  administrators,  or  assigns,  a 
cottage  late  in  the  occupation  of  Henry  Goss,  for  the  term  of  eighty- 
four  years  from  the  6th  of  April,  1888,  at  the  annual  rent  of 
2i. :  the  rents  herein  reserved  to  be  paid  by  quarterly  inskl- 
ments,  if  demanded.  And  they  also  agree  to  pay  all  rates,  tithes, 
dues,  impositions,  and  assessments  charged  on  the  said  premises, 
land-tax  only  excepted,  which  is  agreed  to  be  paid  by  the  said 
H.  A.  Uthwatt  And  lastly,  the  said  churchwardens,  overseers  of 
the  poor,  and  surveyors  of  the  highways  agree  to  sign  the  counter- 
part of  a  lease  drawn  up  in  proper  form  of  this  demise,  in  case  the 
above  writing  shall  be  deemed  insufficient  at  any  future  period." 

"  Eli  ELxnfs,    1  „ 

"T.  Links.        [S^v^yo"' 

Benjamin  Pavykr,  )  ^v       v        , 

Churchwardens. 


■y 


''Thomas  Ebmp, 

"W.   T.    TOMKINS. 

"Henry  Andrews  Uthwatt. 

"  Witness,  John  Baglbt  Sharp, 
"  12th  March,  1888." 

[  774  ]  It  appeared  that,  since  the  date  of  this  agreement,  the  land  had 

been  occupied  by  the  poor  of  the  parish  in  small  gardens,  and  the 
rent  paid  by  some  of  the  succeeding  parish  officers.  Under  these 
circumstances,  it  was  contended  for  the  defendants,  that,  the  land 
having  been  let  for  parish  purposes,  the  defendants,  who  had 
ceased  to  be  parish  officers,  were  not  liable  in  their  personal 
capacity,  and  that  the  plaintiff  ought  to  be  nonsuited.  The  learned 
Judge  refused  to  nonsuit,  and  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

Gunning  having,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly. 
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Byles,  Serjt.,  and  O'MaUey  showed  cause  :  Uthwatt 

This  is  a  case  in  which  the  churchwardens  and  overseers  cannot  klkins. 
at  common  law  take  this  land  in  their  corporate  capacity.  Nor  can 
they  take  it  in  that  capacity  under  the  stat.  69  Geo.  III.  c.  12. 
The  land  in  question  was  not  taken  for  the  purpose  contemplated 
by  that  Act ;  nor  does  the  Act  apply  to  this  case.  The  agreement 
is  a  demise,  not  only  to  the  churchwardens  and  overseers,  but  also 
to  the  surveyors  of  the  highways,  which  shows  that  it  was  not 
for  parish  purposes  only.  There  is  nothing  in  it  to  prevent  the 
surveyors  from  using  the  land  for  their  own  purposes,  by  placing 
therein  stones  and  other  materials  for  the  use  of  the  highways. 
The  Act  gives  no  authority  to  the  parish  officers  to  take  land 
jointly  with  other  parties ;  therefore  they  took  the  legal  estate  as 
individuals.  They  cannot  take  it  as  a  quasi  corporation,  unless  it 
is  within  the  stat.  59  Geo.  III.  c.  12,  ss.  12  and  17.  *  *  These  [  775  ] 
clauses  are  solely  applicable  to  lands  taken  for  the  use  of  the 
parish ;  but  it  is  not  merely  the  churchwardens  and  overseers,  but 
the  surveyors  of  the  highways,  who  are  parties  to  this  agreement, 
who  may  consequently  use  it  for  their  own  purposes.  The  surveyors 
of  the  highways  are  to  pay  the  rent,  as  well  as  the  churchwardens 
and  overseers :  and  there  is  nothing  to  prevent  them  from  using 
the  land  by  placing  their  materials  upon  it.  This  lease  or  agree- 
ment is  therefore  clearly  not  within  the  Act,  as  the  land  may  be 
used  for  other  purposes  than  those  mentioned  in  it.  There  is 
nothing  in  the  words  of  the  Act  to  authorize  any  joint  taking  or 
any  joint  interest  with  *any  other  persons.  [They  cited  AUason  v.  [  •776  ] 
Stark  (1),  Attomey-Oeneralv.  Lewin  (2),  Doe  v.  HUey  (8),  Gotddsworth 
V.  Knights  (4),  and  In  re  Paddington  Charities  (6).]  This  case  is 
therefore  not  within  the  statute,  and  the  defendants  are  only  liable 
in  their  individual  capacity.  In  Fumivally.  Cooinhes{(S)^  a  covenant 
by  churchwardens  and  overseers  was  held  to  be  a  personal  covenant, 
notwithstanding  a  proviso  that  nothing  in  the  indenture  should 
extend  to  any  personal  obligation  on  them. 

Gunning  and  Wells^  contra :  [  777  ] 

These  defendants  were  not  liable,  in  their  individual  capacity,  for 
rent  under  this  agreement ;  and  this  being  an  action  of  assumpsit, 

(1)  48  E.  R.  493  (9  Ad.  &  El.  255;    (4)  63  R  E.  619  (11  M.  &  W.  342). 
1  P.  &  D.  183).  (5)  42  B.  E.  248  (8  Sim.  620). 

(2)  42  E.  E.  211  (8  Sim.  366).        (6)  63  E.  E.  455  (5  Man.  &  G.  736 ; 

(3)  34  E  E.  591  (10  B.  &  G.  885).  6  Scott,  N.  E.  522). 
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Uthwatt  if  any  one  defendant  is  not  liable,  the  action  fails.  This  being  a 
ELKnts.  taking  at  a  vestry,  it  was  clearly  the  intention  of  the  parties  to  act 
under  the  statute;  and  the  contract  with  the  parish  officers,  in 
their  capacity  as  such,  is  not  invalidated  by  reason  of  the  surveyors 
of  highways  being  joined  with  them.  The  agreement  states,  that 
it  was  ''  intended  for  the  use  of  the  poor." 

(Pabke,  6. :  There  is  a  part  of  the  joint  taking,  that  they  might 
apply  to  any  other  purpose  than  the  use  of  the  poor.) 

If  it  be  that  this  land  was  taken  for  gardens  to  be  let  out  for  the 
use  of  the  poor,  it  is  within  the  18th  section. 

(Parka,  6. :  If  the  churchwardens  and  overseers  alone  had 
been  the  parties,  it  might  have  been  that  the  land  was  taken  for 
parochial  purposes,  but  there  are  other  parties  to  whom  it  is 
granted.) 

Still  this  is  not  a  case  in  which  they  are  individually  liable. 

Pabkb,  B.  : 

This  rule  must  be  discharged.  We  are  all  of  opinion  that  the 
joining  of  other  parties  in  the  lease  renders  it  impossible  to  get  over 
the  objection.  This  is  a  lease  to  the  churchwardens  and  overseers, 
and  the  surveyors  of  the  highways,  their  executors,  administrators, 
and  assigns,  and  successors  in  office,  and  a  part  of  the  land  demised 
may  therefore  be  applied  to  the  purposes  of  the  highways.  The 
stat.  59  Geo.  III.  c.  12,  which  gives  the  churchwardens  and  over- 
seers power  to  hold  land  in  the  nature  of  a  corporation,  (not  as  a 
general,  but  as  a  special  corporation),  applies  to  those  cases  only 
where  the  rents  are  applicable  solely  to  parochial  purposes,  which 
are  under  the  control  of  the  parish  officers.  But  if  the  church- 
wardens and  overseers  take  land  jointly  with  other  persons,  the 
terms  of  the  statute  are  not  complied  with,  as  the  land  cannot  be 
r  *778  ]  managed  by  them  exclusively  for  the  use  of  the  poor,  when  *other 
persons  have  the  legal  estate  jointly  with  them,  and  might  apply 
part  of  the  land  to  other  purposes.  That  being  so,  the  statute 
would  transfer  nothing  to  the  parish  officers  but  what  they  had  the 
entire  control  over,  for  the  general  purposes  of  the  parish.  We 
must  therefore  consider  this  agreement  of  the  defendants  as  a 
personal  undertaking  of  their  own,  for  which  they  are  individually 
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reBponsible ;    and  they  are,   therefore,  personally  liable  for  the     Utuwatt 
payment  of  this  rent.  Blkins. 

Aldbrson,  B.,  Bolfb,  B.,  and  Platt,  B.,  concurred. 

Rtde  discharged. 


WORTH  V.   TERRINQTON   and   Others.  is**. 

Nov.  22. 
(13  Meeeon  &  WeUby,  781—796 ;  S.  C.  14  L.  J.  Ex.  133 ;  2  DowL  &  L.  352.)  ^g^g 

Trespass  for  assaulting  the  plaintiff,  and  dragging  him  out  of  the  clerk's       ^eb,  19. 
desk  in  a  certain  church,  to  wit,  the  parish  church  of  W.,  and  along  the 
aisle  thereof,  and  imprisoning  the  plaintiff,  and  keeping  him  so  imprisoned        ^        -I 
for  a  long  space  of  time,  to  wit,  twenty-four  hours. 

A  second  plea  to  the  declaration,  except  as  to  the  imprisonment,  was, 
that,  just  before  the  said  time  when  &c.,  the  plaintiff  wilfully  and 
contemptuously  came  into  the  said  church  during  the  time  that  Diyine 
service  was  being  celebrated  therein,  and  disturbed  the  same,  and  the 
congregation  there,  by  then  wrongfully  getting  into  the  clerk*s  desk,  and 
preventing  the  lawful  clerk  from  getting  therein,  and  by  making  loud 
noises,  and  by  reading  and  singing  in  a  loud,  noisy,  and  unbecoming 
manner,  and  by  otherwise  conducting  himself  in  an  indecent  and  irreverent 
manner;  whereupon  the  defendant  T.,  then  being  one  of  the  churchwardens, 
for  the  preserving  of  due  decorum,  decency,  and  reverence  in  the  said  church, 
and  for  removing  the  said  interruption  and  disturbance  of  the  congregation, 
requested  the  plaintiff  to  leave  the  said  desk,  and  to  cease  such  disturbance 
and  such  noises,  &c.,  which  the  plaintiff  refused  to  do,  and  continued  in  the 
said  church,  in  the  said  desk,  during  the  time  Divine  service  was  so  being 
celebrated  therein,  disturbing  the  same  and  the  congregation  thereof; 
wherefore  the  defendant  T.,  as  such  churchwarden,  and  the  defendant 
J.  B.,  then  being  rector  of  the  parish  church,  and  the  other  defendants, 
being  constables,  in  aid  of  the  said  T.,  and  at  his  request,  for  the  preserving 
of  due  decorum  and  reverence  in  the  said  church,  and  for  removing  the  said 
interruption  and  disturbance,  and  because  they  could  not  otherwise  preserve 
such  decorum,  &c.,  nor  remove  such  disturbance,  &c.,  gently  laid  their 
hands  on  the  plaintiff,  and  forced  him  out  of  the  desk  and  church :  Held, 
that  this  plea  was  not  supported  by  proof  of  misconduct  in  the  church 
before  the  commencement  of  Divine  service. 

Qucere,  whether  a  chiirchwarden  has  authority,  as  such,  to  turn  out  of 
the  church  a  person  who  commits  a  trespass  therein  upon  a  week  day,  or 
when  service  is  not  going  on,  or  is  not  about  to  commence ;  or  whether  he 
ought  not  to  justify  under  the  rector. 

Trbspasb.  The  first  count  of  the  declaration  charged,  that  the 
defendants  assaulted  and  beat  the  plaintifif,  and  with  great  force 
and  violence  dragged  him  out  of  the  clerk's  desk  in  a  certain 
church,  to  wit,  the  parish  church  of  Walsoken,  and  along  the  aisle 
thereof,  and  out  of  the  said  church,  and  imprisoned  him  in  the 
custody  of  two  of  the  defendants,  J.  W.  Foster,  and  T.  Gopple- 
thwaite,  who  were  common  constables  and  peace-officers,  and  kept 
and  detained  him  so  imprisoned  and  in  custody,  without  reasonable 
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Worth       and  probable  cause,  for  a  long  space  of  time,  to  wit,  for  twenty-foor 
Tebbikgtok.  hours  then  next  following. 

The  defendants  pleaded,  first,  Not  guilty ;  secondly,  to  the  first 

[  *782  ]  count,  except  as  to  the  imprisoning  the  plaintiff,  *and  keeping  and 
detaining  him  in  prison  and  in  custody,  as  therein  mentioned,  that, 
just  before  the  said  time  when  &c.,  in  the  first  count  mentioned, 
the  plaintiff  wilfully,  and  on  purpose,  and  contemptuously  came 
into  a  certain  parish  church,  to  wit,  the  said  church  in  the  said 
first  count  mentioned,  during  the  time  that  Divine  service  was  being 
celebrated  therein,  and  disturbed  the  same,  and  the  congregation 
there,  by  then  wrongfully  getting  into  the  said  clerk's  desk,  and 
preventing  the  lawful  clerk  from  getting  and  being  therein,  and  by 
making  divers  loud  noises,  and  reading  and  singing  in  a  very  loud, 
noisy,  and  unbecoming  manner,  and  by  otherwise  conducting  him- 
self in  an  indecent,  irreverent,  and  unbecoming  manner  ;  whereupon 
the  defendant  Zachariah  Terrington,  then  being  one  of  the  church- 
wardens of  the  said  parish  of  Walsoken,  for  the  preserving  of  due 
decorum,  decency,  and  reverence  in  the  said  church,  and  for 
removing  the  said  interruption  and  disturbance  of  the  congregation, 
requested  the  plaintiff  to  leave  the  said  clerk's  desk,  and  to  cease 
such  disturbance  as  aforesaid,  and  such  noises,  reading,  and  singing 
in  such  manner  as  aforesaid,  and  such  indecent,  irreverent,  and 
unbecoming  conduct  as  aforesaid,  which  the  plaintiff  then  wholly 
refused  to  do,  and  then  continued  in  the  said  church,  in  the  said 
clerk's  desk,  during  the  time  Divine  service  was  so  being  celebrated 
therein  as  aforesaid,  disturbing  the  same  and  the  congregation 
thereof  as  aforesaid,  and  conducting  himself  in  manner  aforesaid ; 
whereupon  the  defendant  Zachariah  Terrington,  being  such  church- 
warden, and  the  defendant  John  Bluck,  then  being  rector  of  the 
church  of  the  said  parish,  and  the  other  defendants,  being  respec- 
tively constables  and  peace-officers  as  in  the  said  first  count 
mentioned,  in  aid  of  the  said  Z.  Terrington,  and  at  his  request,  for 
the  preserving  of  due  decorum,  decency,  and  reverence  in  the  said 
church,  and  for  removing  the  said  interruption  and  disturbance  of 
the  congregation,  and  because  they  could  not  otherwise  preserve 

[  •TSS  ]  such  decorum,  decency,  *and  reverence,  nor 'remove  such  interruption 
and  disturbance,  then  gently  laid  hands  on  the  plaintiff,  and  forced 
and  compelled  him  to  go  from  and  out  of  the  said  clerk's  desk  unto 
and  into  the  aisle  of  the  said  church,  and  in  so  doing  did  necessarUy 
a  little  seize  and  lay  hold  of  him,  and  pull  and  drag  him  about  and 
along  the  said  aisle,  from  and  out* of  the  said  church,  as  they  lawfully 
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might  for  the  cause  aforesaid,  which  are  the  same  supposed  trespasses      Wobth 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  tsbbikgton. 
plaintiff  has  above  complained  against  the  defendants.    Verification. 
Third  plea,  (to  the  first  count),  as  to  the  said  imprisoning  of  the 
plaintiff,  and  keeping  and  detaining  him  imprisoned  and  in  custody, 
as  in  the  first  count  mentioned,  that  the  plaintiff  having   so 
irreverently,  indecently,  and  improperly  conducted  himself  as  in  the 
second  plea  mentioned,  and  having  been  so  removed  from  and  out 
of  the  said  church  as  therein  mentioned,  being  in  the  porch  thereof, 
the  celebration  of  Divine  service  still  continuing,  then  threatened  to 
return,  and  would  have  returned  into  the  said  church,  to  renew, 
BJid  would  have  renewed,  such  noises  and  indecent  and  irreverent 
conduct  as    aforesaid,   to    the    great    scandal,   disturbance,  and 
annoyance  of  the  said  congregation,  and  then  stayed  and  continued 
outside  and  at  the  door  of  the  said  church,  threatening  to  return  as 
aforesaid,  and  renew  such  improper  conduct  as  aforesaid,  and  made 
a  great  noise  and  disturbance  at  and  outside  the  said  church,  and 
resisted  and  opposed,  and  struggled  and  contended  with,  the  said 
constables  in  the  discharge  of  their  duty  as  aforesaid,  and  laid  hands 
on  them,  in  breach  of  the  peace  of  our  lady  the  Queen,  to  the  great 
disturbance  of  the  said  congregation;  whereupon  the  defendants 
John  William  Foster  and  Thomas  Gopplethwaite,  so  being  such 
constables  and  peace-officers  as  in  the  first  count  and  the  second  plea 
mentioned,  and  then  seeing  and  having  view  of  such  *breach  of      [  *784  ] 
the  peace  as  last  aforesaid,  by  direction  and  on  the  charge  of  the 
other  defendants,  and  the  other  defendants  being  respectively  such 
rector  and  churchwardens  as  in  the  second  plea  mentioned,  and  so 
directing  and  charging  as  aforesaid,  to  preserve  the  peace,  and 
prevent  the  plaintiff  from  returning  ^into  the  said  church,  and 
renewing  such  noises  and  indecent  and  irreverent  conduct  as  last 
aforesaid,  and  to  prevent  such  noise  and  disturbance  at  and  outside 
the  said  church  as  last  aforesaid,  and  because  they  could  not  other- 
wise preserve  the  peace  and  prevent  the  several  matters  last  afore- 
said, did  then  a  little  imprison  the  plaintiff,  and  keep  and  detain 
him  imprisoned  and  in  custody  for  a  reasonable  space  of  time  in 
that  behalf,  to  wit,  until  he  ceased  and  discontinued  such  disturbance 
and  breach  of  the  peace  as  aforesaid,  to  wit,  for  the  space  of  two 
hours,  as  they  lawfully  might  for  the  cause  aforesaid ;  which  are 
the  same  several  trespasses  as  are  in  the  introductory  part  of  this 
plea  mentioned,  and  whereof  the  plaintiff  hath  above  complained 
against  the  defendants.    Verification. 

B.R. — VOL.  LXVU.  52 
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WoBTH  Replication  to  the  second  plea,  de  injuria ;  on  which  issue  was 

Teb&inoton.  joined. 

Replication  and  new  assignment  to  the  third  plea,  that  the 
defendants,  at  the  said  time  when  &c.,  in  the  first  count  mentioned, 
of  their  own  wrong,  and  without  the  cause  by  them  in  the  third 
plea  alleged,  committed  the  said  several  trespasses  in  the  intro- 
ductory  part  of  that  plea  mentioned,  and  therein  attempted  to  be 
justified,  modo  etfoi-md.  And  further,  that  the  plaintiff  sued  out 
his  writ,  and  declared  thereon,  in  the  said  first  count,  not  only  for 
the  said  imprisoning  him,  and  keeping  him  and  detaining  him  in 
prison  for  the  said  alleged  space  of  time,  to  wit,  two  hours,  (part 
of  the  said  time  in  the  said  declaration  mentioned),  in  the  said 
third  plea  mentioned,  and  by  that  plea  attempted  to  be  justified, 

[  *7S^  ]  but  also  for  that  the  defendants,  *after  the  expiration  of  the  alleged 
reasonable  space  of  time  for  the  defendants  to  imprison,  or  keep 
and  detain  the  plaintiff  imprisoned  and  in  custody,  for  the  cause  in 
the  said  third  plea  mentioned,  and  after  the  celebration  of  Divine 
service,  in  the  said  third  plea  mentioned,  had  ceased,  and  after  he 
the  plaintiff  had  ceased  and  discontinued  the  said  alleged  threatening 
to  return,  nor  could  or  would  have  returned  into  the  said  church 
to  renew,  nor  could  or  would  have  renewed,  the  said  alleged  nois^ 
and  indecent  and  irreverent  and  improper  conduct,  and  after  he 
had  ceased  and  discontinued  staying  and  continuing  outside  and  at 
the  door  of  the  said  church,  and  making  the  said  alleged  noise  and 
disturbance  at  or  outside  the  said  church,  and  after  he  had  ceased 
the  said  alleged  resisting,  opposing,  and  struggling  and  contending 
with  the  said  constables,  and  laying  hands  on  them  in  the  discharge 
of  their  duty,  and  disturbing  the  said  congregation  in  the  said  third 
plea  mentioned,  to  wit,  at  the  said  time  when  &c.,  in  the  said  first 
count  mentioned,  with  force  and  arms,  &c.,  continued  to  imprison 
the  plaintiff,  and  kept  and  detained  him  in  prison,  without  reason- 
able or  probable  cause  whatsoever,  for  a  long  time,  to  wit,  for  the 
space  of  two  hours,  residue  of  the  said  time  in  the  first  count 
mentioned,  contrary  to  law  and  against  the  will  of  the  plaintiff,  in 
manner  and  form  as  the  plaintiff  hath  above  complained  against 
them ;  which  said  imprisoning,  and  keeping  and  detaining  in 
prison,  above  newly  assigned,  is  another  and  different  part  of  the 
said  imprisoning,  and  keeping  and  detaining  the  plaintiff  in  prison, 
in  the  said  first  count  mentioned,  than  the  said  part  thereof  in  the 
introductory  part  of  the  said  third  plea  mentioned,  and  therein 
attempted  to  be  justified;  wherefore,  &c. 
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Special  demurrer,  assigning  for  causes,  that  the  replication  and       Worth 

new  assignment  are  not  sufficient  in  law  (i).  Tbrkingtoni 

»  *  *  *  * 

The  issues  in  fact  came  on  to  be  tried  at  the  last  Summer  Assizes  [  7tfO  ] 
for  Norfolk,  before  Alderson,  B.,  when  it  appeared  that  the  plaintiff, 
(who  claimed  the  office  of  parish  clerk  of  the  parish  of  Walsoken, 
in  the  county  of  Norfolk,  from  which  he  had  been  dismissed  by  the 
rector),  upon  a  Sunday,  before  the  actual  commencement  of  Divine 
service,  but  whilst  the  congregation  were  assembling,  placed  him- 
self in  the  clerk's  desk,  and  refused  to  leave  it,  although  requested 
so  to  do  by  the  churchwardens.  Upon  this  the  defendant 
Terrington,  one  of  the  churchwardens,  directed  two  of  the  other 
defendants,  who  were  police  constables,  (the  fourth  defendant 
being  the  rector),  to  pull  the  plaintiff  out  of  the  clerk's  desk,  and 
to  take  him  out  of  the  church,  which  they  accordingly  did.  The 
above  facts  having  been  proved,  the  learned  Judge  intimated  his 
opinion,  that  as  the  plea  justified  the  trespass  on  the  ground  of 
the  plaintiff's  alleged  misconduct  having  taken  place  during  the 
time  of  Divine  service,  it  was  not  supported  by  this  evidence.  The 
defendant's  counsel,  thinking  it  would  be  useless,  after  this  intima- 
tion, to  produce  other  evidence  of  the  plaintiff's  misconduct  on 
the  occasion  in  question,  abstained  from  offering  further  evidence, 
and  the  plaintiff  accordingly  obtained  a  verdict,  with  damages 
amounting  in  the  whole  to  the  sum  of  lOZ. 

Jervis,  in  Michaelmas  Term  last,  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  on  the  ground  *of  [  *79i  ] 
misdirection,  contending  that  the  plea  had  been  substantially 
proved,  the  defendant  the  churchwarden  having  a  right  to  turn 
a  person  out  of  the  church  for  misconduct  at  any  time,  on  a  week- 
day as  well  as  on  Sunday,  and  although  Divine  service  had  not 
commenced  ;  for  that  the  power  of  the  churchwardens  to  maintain 
order  and  decency  in  the  church  was  not  limited  to  the  time  of 
Divine  service  being  celebrated.  The  Court  having  granted  a  rule 
nm, 

Byles,   Serjt.,  and  Cowling^  in    this    Term,  showed    cause, 
(Feb.  19) : 

The  present  question  arises  on  the  second  plea,  whether,  if  the 

(1)  The  objections  urged  upon  report  of  the  proceedings  thereon  is 
demurrer  were  purely  formal  und  therefore  omitted.  Judgment  was 
have  ceased  to  be  of  importance.    The      given  for  the  plaintiff. — A.  C. 

62— -2 
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Worth  allegation  contained  in  it,  that  the  disturbance  took  place  ''  daring 
Tkrbimgtok.  ^^®  ^^^^  Divine  service  was  so  being  celebrated  therein,"  were  struck 
out,  the  plea  would  be  bad.  The  plaintiff  contends  that  it  would ; 
but  if  not,  still,  the  proof  being  that  the  alleged  misconduct  took 
place  before  Divine  service  had  commenced,  there  is  a  fatal  variance 
from  the  allegations  of  the  plea.  First,  if  the  words  ''during 
Divine  service  "  are  rejected,  the  plea  is  bad ;  for  then  the  word 
''congregation"  must  also  be  rejected,  those  phrases  being  so 
connected  together  that  you  cannot  strike  out  one  without  the 
other,  unless  a  different  meaning  be  given  to  the  word  "  congrega- 
tion," as  having  reference  to  an  assembly  of  persons  for  purposes 
not  connected  with  Divine  service :  but  then  it  would  be  no  defence 
to  the  action,  as  the  plaintiff's  alleged  misconduct  was  not  such 
as  would  justify  his  removal  under  other  circumstances  than  those 
set  forth  in  the  plea.  There  may  be  congregations  in  a  church  for 
many  other  purposes  than  those  connected  with  the  celebration  of 
Divine  service;  and  before  the  Reformation,  churches  were  frequently 
used  for  other  than  sacred  purposes.  Courts  of  justice  were  some- 
times held  in  them ;  musters  of  soldiers  took  place  there ;  and  it 
is  said  that  in  the  Temple  Church  counsel  were  in  the  habit  of 
holding  consultations  with  their  clients,  and  that  in  the  chapel  of 

[  *792  ]  Serjeants'  Inn  each  serjeant  had  his  pillar  for  *that  purpose.  At 
common  law  these  things  were  lawful ;  they  were  prohibited  by  the 
canons  (1  Burn's  Eccles.  Law,  889),  but  it  may  be  doubtful  if  the 
laity  were  bound  by  them.  (They  referred  to  the  18th,  19th,  and 
88th  canons,  and  to  the  stat.  5  &  6  Edw.  YI.  c.  4.) 

(Alderson,  B.  :  In  order  to  succeed  in  your  argument,  must  you 
not  exclude  the  fact  that  the  service  was  about  to  commence  ?) 

No,  that  question  does  not  here  arise,  for  it  does  not  appear  from 
the  plea  that  this  was  on  a  Sunday,  or  any  festival  of  the  Church, 
or  that  the  plaintiff  was  guilty  of  profane  conduct,  or  of  disturbing 
a  congregation  assembled  for  Divine  worship.  The  plea  charges 
the  plaintiff  with  conducting  himself  in  an  "  indecent,  irreverent, 
and  unbecoming  manner ;  "  but  those  words  have  no  definite 
meaning. 

(Parkb,  B.  :  The  question  which  arises  as  to  this  part  of  the  case 
is,  whether  a  churchwarden  is  justified  in  turning  out  of  church  a 
party,  who,  being  there  on  a  week-day,  behaves  in  an  improper  and 
indecent  manner — whether  he  can  do  so  without  first  requesting 
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him  to  leave  the  church.     In  Uaive  v.  Planner  (i),  where  the  church-       Worth 
wardens  justified  the  taking  off  the  plaintiff's  hat  in  church,  the  tbrringto 
plea  averred  that  they  first  requested  him  to  take  it  off.) 

Even  supposing  the  plaintiff  was  conducting  himself  in  an  irreverent 
manner,  the  churchwardens  had  no  power  to  interfere  except  it  was 
during  Divine  service.  They  can  only  interfere  in  cases  of  necessity 
during  the  performance  of  Divine  service ;  for  other  matters,  they 
must  complain,  under  the  minister,  to  the  Bishop.  As  is  observed 
by  Lord  Stowbll,  in  Hutchins  v.  Denziloe  (2),  their  office  is  one  of 
''observation  and  complaint,  but  not  of  control  with  respect  to 
Divine  worship."  In  Burton  v.  Henson  (3),  the  service  was  about 
to  commence,  and  the  defendants  pleaded  the  general  "^issue  by  [  *793  ] 
statute,  so  that  every  defence  was  open  to  them.  In  that  case,  a 
parish  clerk,  who  had  been  dismissed  by  the  rector,  entered  the 
church  before  Divine  service  had  commenced,  and  took  possession 
of  the  clerk's  desk ;  and  it  was  held,  that  the  churchwardens  were 
justified  in  removing  him  from  the  desk,  and  also  out  of  the  church, 
if  they  had  reasonable  grounds  for  believing  that  he  would  offer 
interruption  during  the  celebration  of  Divine  service.  In  Glover  v. 
Hyndei^),  the  plea  to  an  action  of  assault  was,  that  the  plaintiff 
disturbed  a  congregation  while  the  minister  was  performing  the 
rites  of  burial,  which  was  held  to  be  a  good  plea.  If  the  allegation 
that  this  disturbance  took  place  '^during  Divine  service  "  be  struck 
out  of  the  plea,  it  becomes  a  defence  of  a  totally  different  nature. 
Originally  it  charges  the  plaintiff  with  disturbing  a  congregation 
during  the  performance  of  Divine  service ;  but  without  that  allega- 
tion, it  merely  charges  a  violation  of  the  sanctity  of  a  place  of 
worship.  But  many  acts  would  be  indecent,  if  done  during  Divine 
service,  which  might  be  quite  proper  at  any  other  time.  Opening 
a  vault,  or  repairing  the  church,  would  be  improper  during  Divine 
service. 

(Alderson,  B.  :  A  song  by  an  Italian  singer  in  a  church,  during 
an  oratorio,  may  not  be  improper,  but  would  be  highly  so  if  sung 
in  the  midst  of  the  Litany.) 

Whether  an  act  done  in  a  church  is  unbecoming  or  not,  depends 
upon  the  time  and  the  occasion,  which  shows  that  the  omission  of 

(1)  1  Saund.  10.  (3)  62  B.  B.  531  (10  M.  &  W.  105). 

(2)  1   Hagg.    Cons.    Bep.    173;    1  (4)  1  Mod.  168. 
Bum's  Eccl.  Law»  338,  9tli  ed.,  1842. 
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WoBTH  the  allegation  as  to  Divine  service  makes  the  plea  totally  different. 
Tkbbingtun.  Suppose  that  the  plea  is  good  without  the  allegation  as  to  Divine 
service,  the  defence  now  set  up  is  a  totally  different  one :  the  one 
is,  that  he  was  interrupting  Divine  service ;  the  other,  that  he  was 
violating  the  sanctity  of  the  place  generally.  It  is  therefore  clearly 
a  varianca    (They  cited  the  judgment  of  Gibbs,  Ch.  J.,  in  Abitbd  v. 

[  '794  ]  Bristow  (1),  and  1  Starkie  on  *Evidence,  p.  144.)  It  is  admitted 
that  the  churchwardens  have  a  right  to  place  persons  in  the 
church  with  reference  to  Divine  service ;  but  the  freehold  of  the 
chtirch  is  in  the  rector,  and  for  removing  a  person  from  it  for 
misconduct  committed  at  any  other  time,  the  defendants  ought  to 
have  justified  under  him,  which  they  have  not  done,  but  only  under 
Terrington,  the  churchwarden. 

Prendergast  and  O'Malley  {Jervis  with  them),  in  support  of 
the  rule : 

The  churchwardens  have  the  sole  care  of  the  church,  not  only 
during  Divine  service,  but  at  all  other  times;  and  they  may, 
therefore,  justify  the  removal  of  a  person  for  misconduct,  although 
not  during  Divine  service.  The  word  "  congregation "  means  a 
body  of  persons  assembled  for  Divine  service,  and  it  matters  not 
whether  it  is  before  or  after  the  service,  or  whilst  it  is  actually 
being  performed.  A  body  of  people  so  assembled  is  called,  in  the 
rubric,  a  congregation.  It  appears  from  the  plea,  that  the 
defendant  entered  the  church  and  disturbed  the  congregation  so 
assembled,  by  singing  in  a  very  loud  and  unbecoming  manner, 
which  was  quite  enough  to  justify  the  churchwardens  in  removing 
him.  A  church  is  not  a  place  that  can  properly  be  devoted  to  other 
purposes  than  the  performance  of  public  worship.  The  secular 
Assemblies  which  are  stated  to  have  taken  place  in  them  were 
abuses  at  the  time.  That  the  law  has  always  been  so  is  proved 
by  the  canons.  In  Rogers's  Ecclesiastical  Law,  169,  it  is  said, 
''The  possession  of  the  church  is  in  the  minister  and  church- 
wardens, and  no  person  has  a  right  to  enter  it,  when  not  open  for 
Divine  service,  except  by  their  permission ; "  for  which  is  cited 
Jarratt  v.  Steele  (2).  The  duties  of  the  churchwardens  are  also 
there  laid  down,  (at  p.  229) ;  and,  amongst  others,  there  is  the 
following  passage :  **  Moreover,  they  are  to  take  care  that  the 
[  *79s  ]  church,  with  all  its  chapels,  aisles,  and  *part8,  be  wholly  kept 
for  those  sacred  uses  to  which  it  is  consecrated;  and  therefore 
(1)  6  Taunt.  464.  (2)  3  FhiU.  170. 
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that  no  temporal  or  profane  usage  be  allowed  therein,  or  in  the  worth 
churchyard  belonging  thereto :  "  Canon  88 ;  18  Edw.  I,  c.  2,  s.  6 ;  tkbbington. 
7  &  8  Geo.  IV.  c.  27 ;  Garth.  151.  This  shows  that  the  church- 
wardens have  the  possession  of  the  church,  and  the  absolute 
authority  over  it;  and  they  have  clearly  a  right,  acting  with 
the  rector,  to  turn  out  any  stranger  who  enters  it  against  their 
consent. 

(BoLFE,  B. :  I  apprehend  they  could  not  turn  out  a  person  who 
was  not  misconducting  himself  whilst  Divine  service  was  going  on. 

Parks,  B.  :  Have  they  a  right  to  turn  out  a  party  for  committing 
a  trespass?) 

According  to  Jarratt  v.  Steele,  the  churchwardens,  with  the  con- 
currence of  the  rector,  have  power  to  do  so. 

(Parke,  B.  :  We  ought  to  have  higher  authority  than  the  decision 
of  Doctors'  Commons  for  that  proposition  (i).  The  defendants 
ought  to  have  justified  under  the  rector,  and  to  have  averred  a 
request.  The  effect  of  striking  out  the  allegation  as  to  Divine 
service  would  be  to  alter  the  meaning  of  all  the  words  in 
the  plea.) 

If  the  allegation  in  the  plea  relating  to  Divine  service  be  struck  out, 
it  still  appears  that  persons  were  assembled  for  Divine  service,  for 
the  word  ''congregation"  implies  that  they  were  collected  together 
for  religious  worship. 

Parke,  B.  : 

I  think  this  rule  ought  to  be  discharged.  The  plea  would  have  a 
very  different  meaning  if  the  words  ''  during  the  time  that  Divine 
service  was  being  celebrated  therein  "  were  struck  out ;  and  if  they 
are  struck  out,  the  word  ''  congregation  "  must  be  struck  out  also, 
for,  the  fact  not  being  as  stated,  the  meaning  is  different.  If  what 
is  afterwards  alleged  is  construed  with  reference  to  its  being  done 
on  a  week-day,  or  without  any  reference  to  the  celebration  of  Divine 
service,  the  question  is  totally  altered ;  for  it  is  clear  that  an  act 
done  in  a  church  during  Divine  service  might  be  highly  indecent 

(1)  It  appears  thatPARKS,B.,  never  occur  in  the   report  of  this  case   in 

made  tlxis  observation  (see   Cope  y.  the  Law  Journal  (see  14  L.  J.  Ex. 

Barber  (1872)  L.  B.  7  C.  P.  p.  404,  n.,  p.  136).— A.  0. 
41  L.  J.  M.  C.  140).      It  does  not 
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Worth       and  improper,   ^which  woald  not  be  so  at  another   time.      The 

Tkrbinoton.  striking  out  the  words  **  during  the  time  that  Divine  service  was 

[  *796  ]      being  celebrated"  totally  alters  the  nature  of  the  plea;  and  I  think, 

therefore,  that  this  plea  is  not  supported  by  proof  of  disturbance  at 

another  time. 

Aldbrson,  B.,  Rolfs,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


1846.  DOE  D.  DUDGEON  v.   MARTIN  (1). 

Ibh.  19. 
(13  Meeson  &  Welaby,  811-^16 ;  8.  C.  14  L.  J.  Er.  128 ;  2  DowL  &  L.  678.) 

t  ^     J  Where,  in  an  action  against  several  defendants,  there  is  a  verdict  against 

some  and  for  others,  the  former  cannot  make  absolute  a  rule  to  set  aside 
the  verdict  as  to  them,  and  have  a  new  trial ;  at  all  events,  not  without 
serving  the  other  defendants  with  the  rule. 

The  same,  when  the  rule  is  to  set  aside  **the  verdict  found  for  liie 
plaintifiEs,'*  and  have  a  new  trial. 

E JEOTMBNT  to  recovor  possession  of  certain  freehold  estates  in  the 
county  of  Norfolk.  The  lessor  of  the  plaintiff  Dudgeon  was  the 
grantee  of  an  annuity  of  8802.,  granted  by  a  party  entitled  to  the 
estates  in  question,  subject  to  two  outstanding  terms  of  500  and 
1,000  years  respectively.  As  a  collateral  security  for  the  due  pay- 
ment of  the  annuity,  he  executed  to  Dudgeon  a  warrant  of  attorney, 
upon  which  judgment  was  entered  up  in  the  year  1817.  The 
annuity  having  fallen  into  arrear.  Dudgeon,  in  the  year  1822,  sued 
out  an  elegit,  and  the  inquisition  thereon  was  executed  on  the  25th 
of  November,  1822.  He  subsequently  brought  an  ejectment,  which, 
however,  he  discontinued  on  discovering  the  existence  of  the  two 
outstanding  terms.  In  1889,  the  annuity  having  been  in  the  mean- 
time assigned  by  Dudgeon  to  the  other  lessor  of  the  plaintiff.  Smith, 
Dudgeon  and  Smith  filed  a  bill  in  equity  against  the  present  defen- 
dants, incumbrancers  of  the  estate  in  question,  praying  a  declaration 
that  Smith  was  entitled  to  stand  as  first  incumbrancer  of  the  estate 
for  his  annuity.  The  cause  was  heard  before  the  Masteb  of  the 
Bolls,  in  March,  1844,  when  his  Lordship  made  an  order  that  the 
plaintiffs'  bill  should  be  retained  for  twelve  months,  with  liberty  to 
proceed  at  law,  and  that  the  defendants  should  be  restrained  by 
injunction  from  setting  up  against  the  plaintiffs'  action  either  of 
[  •812  ]       the  unsatisfied  terms  of  600  and  1,000  years,  or  *from  pleading  the 

(1)  Cited,  Pumell  v.  G.  W.  By.  Co.  (1876)  1  Q.  B.  D.  636,  639,  45  L.  J.  Q.  B. 
687.— A.  C, 
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Statute  of  Limitations  in  bar  of  such  action.     The  present  eject-        Dosd. 
ment  was  accordingly  brought,  the  demises  being  laid  on  the  15th     ^^^^^^^ 
May,  1838,  and  15th  May,  1844,  and  came  on  for  trial  before      martin. 
Alderson,  B.,  at  the  last  Assizes  for  the  county  of  Norfolk,  when  all 
the  defendants,  except   Chapman,  availed    themselves,   notwith- 
standing the  order  of  the  Mastbb  of  the  Bolls,  of  the  Statute  of 
Limitations  as  a  defence  to  the  action,  and  had  a  verdict  accord- 
ingly.    The  counsel  for  the  defendant  Chapman  stated,  in  the  first 
instance,  that  he  did  not,  on  the  part  of  his  client,  intend  to  insist 
upon  the  outstanding  term,  or  upon  the  Statute  of  Limitations,  as 
a  defence ;  but  he  subsequently  said  that  he  neither  availed  himself 
of  the  statute,  nor  waived  it.      Under  these  circumstances,  the 
verdict,  under  the  direction  of  the  learned  Judge,  was  entered  for 
the  plaintiff  as  against  the  defendant  Chapman. 

In  Michaelmas  Term,  O'MaUey  obtained  a  rule  calling  upon 
the  lessors  of  the  plaintiff  to  show  cause  ''  why  the  verdict  found 
for  the  lessors  of  the  plaintiff  against  the  defendant  Chapman 
should  not  be  set  aside,  and  a  new  trial  had ;  "  contending  that  the 
learned  Judge  ought  to  have  directed  a  verdict  for  the  defendant 
Chapman,  as  well  as  for  the  other  defendants. 

ByUs^  Serjt.  and  WxUes  now  showed  cause  : 

Li  the  first  place,  this  defendant  had  no  right  to  come  to  the 
Court  for  a  new  trial ;  for  in  the  outset  of  the  cause  he  expressly, 
by  his  counsel,  renounced  the  defence  of  the  Statute  of  Limitations. 
And  the  subsequent  statement  of  the  learned  counsel,  that  he 
neither  relied  on  nor  waived  that  defence,  does  not  alter  the  case : 
the  only  object  of  that  statement  appears  to  have  been  to  make  the 
learned  Judge,  if  anybody,  the  party  who  should  act  in  defiance  of 
the  order  of  the  Mastbb  of  the  Bolls. 

(Pabkb,  B.  :  You  are  bound  to  prove  a  title  within  twenty  years ; 
how  has  the  defendant  waived  that  ?) 

By  not  insisting  upon  it. 

(BoLFB,  B. :  Because  he  knows  the  time  will  come  when  the       r  gia  ] 
Judge  must  insist  upon  it. 

Parke,  B.  :  The  disobedience  of  the  order  of  the  Master  of  tqe 
JloLLs  is  a  matter  for  him  to  deal  with.) 
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Doe  J.       Then,    secondly,  the    Court   cannot  direct  a  new    trial    on    the 
r,    '      application  of  one  of  several  defendants,  where  the  other  defen- 
Martin,      ^^xita  have  obtained  a  verdict,  and  especially  when  they  are  not 
brought  before  the  Court  by  the  rule. 

(O'MoZ/e^  intimated  that  he  was  instructed  to  state  that  the  other 
defendants  consented  to  a  new  trial  being  granted  as  against  them.) 

But  then  the  verdict  would  have  to  be  set  aside  against  all  the 
defendants ;  and  that  cannot  be  done  under  the  present  rule,  which 
calls  upon  the  lessors  of  the  plaintiff  to  show  cause  why  the  verdict 
found  for  the  plaintiff  against  the  defendant  Chapman  should  not 
be  set  aside.  The  consent  of  the  other  defendants  is,  therefore, 
upon  the  present  rule,  altogether  immaterial,  and  leaves  the 
question  where  it  was,  viz.,  whether  a  new  trial  can  be  granted 
in  favour  of  one  defendant  only,  the  other  defendants  having 
already  obtained  a  verdict.  The  defendant  Chapman  had  his 
remedy  at  the  trial  by  tendering  a  bill  of  exceptions,  and  would 
thereby  have  anticipated  this  difficulty. 

(Fabkb,  B.  :  And  in  that  case  it  would  appear  upon  the  record 
what  was  the  reason  for  granting  a  new  trial  as  to  one  of  the 
defendants,  which  is  not  the  case  where  a  new  trial  is  granted  on 
motion.  In  Price  v.  Harris  (i),  the  Court  of  Common  Pleas  granted 
a  new  trial  as  to  five  out  of  fifteen  defendants.  This  question  was 
a  good  deal  discussed  also  in  a  case  in  this  Court  from  the  Western 
Circuit  (2),  where  a  new  trial  was  granted  in  favour  of  one  defendant 
only.    It  was  done,  however,  by  consent  in  both  cases.) 

The  defendant  comes  for  a  new  trial,  which  is  a  matter  in  the 
discretion  of  the  Court,  when  he  might  have  had  his  proper  remedy 
r  *^i^  ]       at  the  time  of  the  trial,  *by  tendering  his  bill  of  exceptions. 

(Fabke,  B.  :  The  difficulty  is,  there  would  now  be  no  reason 
shown  on  the  record  why  the  issue  joined  as  to  all  the  defendants 
should  be  tried  again  as  to  one ;  whereas  in  the  case  of  a  bill  of 
exceptions  by  the  one,  there  might.) 

0' Medley ,  in  support  of  the  rule  : 

No  injustice  can  be  done  by  granting  a  new  trial  as  to  all  the 
defendants,  since  they  all  now  consent  to  that  course. 

(1)  10  Bing.  331 ;  3  Moo.  &  Sc.  838.  (2)  Munday  v.  Biuh,  not  reported. 
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(Platt,  B.  :    Should  you  not  either  have  applied  for  the  rule  on        DoBd. 
behalf  of  all  the  defendants,  or  on  your  own  behalf  and  called  upon     ^^^®"°n 
them  all  to  come  in  and  show  cause  ?)  martin. 

Their  not  being  so  called  upon  might  be  an  answer  for  them,  but 
surely  not  for  the  lessors  of  the  plaintiff. 

(Pabkb,  B.  :  You  might  have  drawn  up  the  rule  generally,  with 
the  consent  of  the  other  defendants,  or  you  might  have  served  them 
with  the  rule  to  show  cause  ;  but  the  question  is,  whether  you  can 
have  the  verdict  set  aside,  and  a  new  trial,  as  to  one  of  the  defen- 
dants, leaving  the  verdict  as  to  the  others  undisturbed  ?  I  think 
you  cannot.     The  new  trial  in  Price  v.  Harris  was  by  consent. 

Aldbbson,  B.  :  And,  according  to  my  recollection,  the  application 
there  was  by  the  plaintiff  (i).) 

The  lessors  of  the  plaintiff  have  no  right  to  object  to  the  new  trial 
generally,  after  the  consent  given  by  the  other  defendants. 

(BoLFE,  B. :  You  are  assuming  that  the  rule  warrants  a  new  trial 
generally.) 

The  necessary  consequence  of  granting  the  prayer  of  the  rule  is  to 
set  aside  the  verdict  generally. 

(BoLFE,  B. :  Your  argument  is,  that,  as  the  Court  have  no  power 
to  grant  a  new  trial  to  one  of  several  defendants,  therefore  the  rule 
must  be  taken  to  mean  that  a  new  trial  is  asked  for  as  against  all 
the  defendants.) 

Pabkb,  B.  : 

That  certainly  is  not  a  valid  argument.     The  *plain  meaning      [*3i6] 
of  this  rule  is,  that  you  ask  for  a  new  trial,  not  as  to  all  the 
defendants,  but  as  to  your  own  client  only;  and  that  rule,  we 
think,  the  Court  has  no  power  to  grant.    The  rule  must  therefore 
be  discharged. 


The  other  Barons  concurred. 


Rule  discharged  (2). 


(1)  It  80  appears  from  the  reports  of  (May  26).  That  was  an  action  on  the 
the  case.  case  against  the  SheiifFs  of  London, 

(2)  A  similar  question  arose  in  a  Garratt,  one  of  their  officers,  and  two 
subsequent  case  of  Belcher  and  others  other  persons,  Savage  and  Townsend. 
Y.  Magnay  and  others,  Trin.  T.,  1845,  There  was  a  verdictof  Guilty  asagainst 
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1845.  DAVID    LEWIS    V.  BEAD   and  Others. 

Feb  22. 
—l-  *  (13  Meeson  &  Welsby,  834—839;  S.  C.  14  L.  J.  Ex.  295.) 

^        -I  A  landlord  authorized  bailiffs  to  distrain  for  rent  due  to  him  from  his 

tenant  of  a  farm/  directing  them  not  to  take  anything  exoept  on  the 
demised  premises.  The  bailiffs  distrained  cattle  of  another  person 
(supposing  them  to  be  the  tenant's)  beyond  the  boundary  of  the  farm :  the 
cattle  were  sold,  and  the  landlord  reoeived  the  proceeds :  Held,  Hhmt  the 
landlord  was  not  liable  in  trover  for  the  value  of  the  cattle,  unless  it  were 
foimd  by  the  jury  that  he  ratified  the  act  of  the  bailiffs  witii  knowledge  of 
the  irregularity,  or  that  he  chose,  without  inquiry,  to  take  the  risk  upon 
himself,  and  to  adopt  the  whole  of  their  acts. 

Case.    The  first  count  was  for  illegally  distraining  and  selling 

the  cattle  of  the  plaintiff  for  rent  due  to  the  defendant  Bead  from 

one  John  Lewis,  without  duly  appraising  the  same;    the  second 

count  was  in  trover ;  the  third  was  for  selling  them  for  less  than 

the  best  price.    Flea,  Not  guilty,  by  statute.    At  the  trial,  before 

Coleridge,  J.,  at  the  last  Assizes  for  Montgomeryshire,  it  appeared 

that  the  plaintiff's  brother,  John  Lewis,  was  tenant  from  year  to 

year  to  the  defendant  Mr.  Crewe  R^ad,  of  a  mill  and  farm  call^ 

Aberborthen,  and  a  mountain  sheep-walk  called  Penybryn ;    and 

that,  being  in  arrear  with  his  rent,  the  other  defendants,  by  the 

verbal  direction  of  a  Mr.  Owens,  who  was  Mr.  Bead's  gener&l  agent 

for  the  management  of  his  estate,  on  the  11th  May,  1844,  distrained 

about  forty  sheep  belonging  to  the  plaintiff  to  satisfy  the  rent, 

which  were  sold,  under  Mr.  Owens's  direction,  for  liL  15«.     Mr. 

Owens  had  expressly  directed  the  defendants  not  to  take  anything 

but  what  they  should  find  on  Aberborthen  or  on  Penybryn.    The 

main  questions  in  the  cause  were,  first,  whether  the. sheep  (which 

were  clearly  shown  to  be  the  property  of  the  plaintiff,  and  not  of 

the  sheriffs,  Garratt,  and  Townsend,  Court  were  at  first  disxKwed  to  think, 

and  of  Not  guilty  as  to  Savage.    A  that  the  difference  in  the  form  of  the 

rule  was  obtained  on  behalf  of  the  rule,  which  was  to  set  aside  the  verdict 

sheriffs  and  Garratt,  calling  upon  the  found   for   the   plaintiffs   generally, 

plaintiffs    to    show    cause    why   the  distinguished  it   from  the    principal 

verdict  found  for  the  plaintiffs  should  case ;  but  ultimately  they  held  that  it 


not  be  set  aside,  and  a  new  trial  had.  fell  within  it,  and  adjourned  the  i 

This  rule  was  not  served  on  either  of  in    order   that   the   rule   mi^t   be 

the  defendants  Townsend  and  Savage,  amended,  and  drawn  up  to  show  cause 

On  showing  cause  it  was  objected,  that  generally  why  the  verdict  should  not 

there  could  be  no  new  trial  granted  in  be  set  aside,  and  a  new  trial  had,  and 

favour  of    some  of   the   defendants,  served  upon  the  other  defendants  as 

another     defendant     having      been  well  as  upon  the  plaintiff, 
acquitted,   who  was  not  served  with 

the  rule;   and  Tidd's  Pr.  (9th  edit.)  Wataon    and    Hum/rey,    for  the 

911,  Parker  v.   Ooding  (2  Stra.  814),  plaintiflJB ;  Jervis  and  Kennedy^  for  the 

and  the  principal  case,  were  cited  as  shenffs  and  the  officer* 
authorities  for    tfeat    purpose,      The 
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John  Lewis)  were  or  were  not  distrained  upon  the  sheep-walk  of  Lewis 
Penybryn,  or  beyond  its  boundary  ;  and,  secondly,  whether,  at  the  kkad. 
time  of  the  distress,  John  Lewis's  tenancy  in,  or  possession  of  the 
farm  and  sheep-walk  continued :  on  both  which  points  there  was 
conflicting  evidence.  It  appeared  that  the  defendants  had  *in  the  [  *835  ] 
first  instance  seized  about  a  dozen  sheep,  which  they  found  on  the 
Penybryn  mountain,  and  that,  while  they  were  driving  them  down, 
and  somewhere  very  near  the  boundary  of  the  Penybryn  sheep- 
walk,  these  were  joined  by  the  other  sheep,  which  had  been  straypg 
upon  an  adjoining  sheep-walk  belonging  to  another  farm.  Mr. 
Owens  received  the  proceeds  of  the  sale  of  the  sheep,  and  accounted 
for  the  money  to  Mr.  Bead ;  but  there  was  no  direct  evidence  that 
either  Mr.  Owens  or  Mr.  Bead  was  informed  where  the  sheep 
were  taken,  or  had  any  distinct  knowledge  that  the  distress  was 
not  made  on  the  Penybryn  sheep-walk.  The  learned  Judge,  in 
summing  up,  told  the  jury,  that,  if  the  sheep  were  distrained  off 
the  Penybryn  sheep-walk,  although  it  might  be  so  near  the 
boundary  as  to  amount  to  a  mere  irregularity  in  the  bailiffs ;  or 
if,  at  the  time  of  the  distress,  the  tenancy  of  John  Lewis  in 
Penybryn  had  determined,  and  he  did  not  continue  in  possession 
of  it,  the  defendants  were  all  liable  on  the  count  in  trover.  The 
jury  found,  that  the  first  lot  of  sheep  were  taken  on  Penybryn,  but 
that  there  was  no  evidence  to  satisfy  them  where  the  others  were 
taken ;  and  that,  at  the  time  of  the  distress,  John  Lewis  had  ceased 
to  be  the  tenant,  and  did  not  continue  in  possession  of  Penybryn ; 
and  thereupon,  under  the  direction  of  the  learned  Judge,  a  verdict 
was  entered  for  the  plaintiff  against  all  the  defendants  on  the  count 
in  trover,  damages  141.  IBs. 

Wehby,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection ;  contending  that,  without 
evidence  of  the  ratification  by  the  defendant  Bead  of  the  irregularity 
in  the  execution  of  the  distress,  with  knowledge  of  such  irregularity, 
he  could  not  be  liable  in  trover ;  that  there  was  no  evidence  of  such 
ratification,  or,  if  there  were,  that  the  question  had  not  been  left 
to  the  jury. 

W.  Yardley  and  E.  Beavan  (with  whom  were  Jervis  and  Wilkin)       [  836  ] 
now  showed  cause : 
First,  the  sale  of  the  sheep,  the  proceeds  of  which  were  received 
by  the  defendant  Bead,  was  a  conversion  for  which  he  was  clearly 
liable  on  the  count  in  trover. 
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Lewis  (Pabkb,  B.  :  But  then  you  must  show  a  joint  conversion^  and 

Head.       there  was  no  evidence  that  the  other  defendants  took  part  in 
the  sale.) 

Secondly,  the  whole  transaction,  from  the  original  seizure  down  to 
the  sale  of  the  sheep,  may  be  regarded  as  one  continuing  conversion, 
to  different  parts  of  which  all  the  defendants  were  parties;  the 
bailiffs  by  the  actual  seizure,  and  the  defendant  Bead  by  directing, 
through  his  agent,  the  sale  of  the  sheep,  and  receiving  the  proceeds 
of  it.  But,  even  supposing  that  the  original  seizure  is  to  be  regarded 
as  the  conversion  complained  of,  there  was  sufficient  evidence  of  a 
ratification  by  the  defendant  Bead  of  the  illegal  act  of  the  other 
defendants  in  making  the  seizure.  It  appeared  that  Mr.  Owens 
was  his  general  agent  for  the  management  of  his  estate ;  and  the 
receipt  by  him,  through  such  agent,  of  the  proceeds  of  the  illegal 
distress,  without  inquiring  into  the  circumstances,  was  sufficient 
evidence  against  him  that  he  adopted  the  acts  of  the  bailiffs  done 
on  his  behalf. 

Welaby,  (with  whom  was  Townsend),  in  support  of  the  rule : 

The  conversion  complained  of  at  the  trial  clearly  was  the  original 
seizure  of  the  sheep,  and  not  the  sale.  The  previous  authority  did 
not  warrant  the  seizure  off  Penybryn ;  and  there  was  no  evidence 
of  a  ratification  by  the  defendant  Bead  of  that  illegal  seizure.  A 
party  cannot  be  made  a  wrongdoer  by  his  merely  receiving  the 
proceeds  of  a  distress  made  for  his  benefit,  unless  he  knew  it 
to  have  been  wrongfully  made.  At  all  events,  the  question  of 
ratification  ought  to  have  been  left  to  the  jury. 

(He  was  then  stopped  by  the  Court.) 

[837]       Parke,  B.: 

I  am  afraid  the  rule  must  be  absolute.  There  is  no  doubt  that 
the  acts  of  the  defendant  Bead,  in  directing,  through  his  agent 
Owens,  the  sale  of  the  sheep,  and  receiving  the  proceeds,  were  a 
sufficient  ratification  of  the  act  of  the  bailiffs  in  making  the  distress, 
as  to  such  of  the  sheep  as  were  taken  on  the  Penybryn  sheep- walk, 
because  the  taking  of  them  was  within  the  original  authority  given 
to  the  bailiffs  by  Owens  as  the  agent  of  Bead.  But  as  to  the 
others,  which  were  not  proved  to  have  been  taken  on  Penybryn, 
and  as  to  which,  therefore,  the  authority  was  not  followed,  Mr.  Bead 
could  not  be  liable  in  trover,  unless  he  ratified  the  act  of  the  bailifis, 
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with  knowledge  that  they  took  the  sheep  elsewhere  than  on 
Penybryn ;  or  unless  he  meant  to  take  upon  himself,  without  inquiry, 
the  risk  of  any  irregularity  which  they  might  have  committed,  and 
to  adopt  all  their  acts.  There  appears  to  have  been  evidence  quite 
sufficient  to  warrant  the  jury  in  coming  to  the  conclusion,  that  he 
did,  in  this  sense,  ratify  the  acts  of  the  other  defendants  ;  but,  as 
this  question  was  not  left  to  the  jury,  the  defendant  is  entitled  to 
a  new  trial. 


Lewis 

V. 

Read. 


Aldebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


WOOD  V.  LEADBITTER(I). 

(13  Meeson  &  Welsby,  838—856;  S.  C.  14  L.  J.  Ex.  161 ;  9  Jur.  187.) 

To  an  action  of  trespass  for  assault  and  false  imprisonment,  the  defendant 
pleaded,  that,  at  the  time  of  the  supposed  trespass,  the  plaintiff  was  in  a 
close  of  Lord  E.,  and  that  the  defendant,  as  the  servant  of  Lord  E.,  and  by 
his  command,  mollUer  manus  imposuit  on  the  plaintiff  to  remove  him  from 
the  said  close,  which  was  the  trespass  complained  of.  The  plaintiff  replied, 
that  he  was  in  the  close  by  the  leave  and  license  of  Lord  E. ;  which  was 
traversed  by  the  rejoinder.  The  evidence  was,  that  Lord  E.  waa  steward 
of  the  Doncaster  races ;  that  tickets  of  admission  to  the  Grand  Stand  were 
issued,  with  his  sanction,  and  sold  fur  a  g:uinea  each,  entitling  the  holders 
to  come  into  the  stand,  and  the  indosure  round  it,  during  the  races ;  that 
the  plaintiff  bought  one  of  the  tickets,  and  was  in  the  indosure  during  the 
races ;  that  the  defendant,  by  the  order  of  Lord  E.,  desired  him  to  leave  it, 
and,  on  his  refusing  to  do  so,  the  defendant,  after  a  reasonable  time  had 
elapsed  for  his  quitting  it,  put  him  out,  using  no  unnecessary  violence,  but 
not  returning  the  guinea :  Held,  that  on  this  evidence  the  jury  were 
properly  directed  to  find  the  issue  for  the  defendant. 

A  right  to  come  and  remain  for  a  certain  time  on  the  land  of  another  can 
be  granted  only  by  deed ;  and  a  parol  license  to  do  so,  though  money  be 
paid  for  it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 

Trespass  for  assault  and  false  imprisonment.  Plea,  that,  at  the 
time  of  the  said  supposed  trespass,  the  plaintiff  was  in  a  certain 
close  of  the  Earl  of  Eglintoun,  and  that  the  defendant,  as  the  servant 
of  Lord  Eglintoun,  and  by  his  command,  gently  laid  his  hands 
upon  the  plaintiff,  in  order  to  remove  him  from  the  said  close, 
using  no  unnecessary  violence  in  so   doing,  which  is  the  same 

(1)  Applied,  Coniish  v.  Stubba  (1870)      Co,  (1888)  21  Q.  B.  D.  207, 211, 67  L.  J. 


1845. 

Jan.  17,  18, 

21. 

Feb,  22. 

[838] 


L.  E.  5  C.  P.  334, 340, 39  L.  J.  C.  P.  202 ; 

distinguished,  Wells  v.  Kinyston-upan- 
Bull  Corporation  (1875)  10  C.  P.  402, 
409,  44  L.  J.  C.  P.  257 ;  Butler  v.  Man- 
chtsteTt  Sheffield  and  Lincolnshire  liy. 


Q.  B.  564  ;  Kerrison  v.  Smith  [1897]  2 
Q.  B.  445,  66  L.  J.  Q.  B.  762 ;  qu.  as 
to  application  since  Judicature  Acts, 
Lowe  V.  Adams  [1901]  2  Ch.  598,  70 
L.  J.  Ch.  783,  85  L.  T.  195.— A.  C. 
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Wood        supposed  trespass  in  the  declaration  mentioned,  &c.     Beplication, 
Leadbittsb.  that,  at  the  time  of  the  said  removal,  the  plaintiff  was  in  the  said 
close  by  the  leave  and  license  of  Lord  Eglintoon.    Rejoinder, 
traversing  the  leave  and  license,  and  issue  thereon. 

At  the  trial,  before  Bolfe,  B.,  at  the  Middlesex  sittings  after  last 
Trinity  Term,  the  facts  appeared  to  be  these :  The  Earl  of  Eglin- 
toun  was  steward  of  the  Doncaster  races,  1848.  Tickets  for 
admission  to  the  Grand  Stand,  which  were  issued  under  the 
authority  of  the  stewards,  were  sold  in  the  town  for  a  guinea  each, 
and  it  was  understood  that  they  entitled  the  holders  to  come  into 
the  stand,  and  the  inclosure  surrounding  it,  during  every  day  of 
the  races,  which  lasted  four  days.  The  plaintiff  purchased  one  of 
these  tickets,  and  came  into  the  inclosure  on  one  of  the  race  days ; 
and  while  the  races  were  going  on,  the  defendant,  who  was  an 
officer  of  police,  by  the  order  of  Lord  Eglintoun,  desired  him  to  go 
out  of  the  inclosure  (in  consequence  of  some  alleged  malpractices 
of  his  on  a  former  occasion,  connected  with  the  turf),  telling  him 
that  if  he  did  not  do  so,  force  would  be  used  to  turn  him  oat.  The 
[  *839  ]  plaintiff  refused  to  *depart,  whereupon  the  defendant,  by  the  order 
of  Lord  Eglintoun,  took  him  by  the  arm  and  forced  him  out,  using 
no  unnecessary  violence. 

The  learned  Judge  directed  the  jury,  that,  assuming  the  ticket* 
to  have  been  sold  to  the  plaintiff  under  the  sanction  of  Lord 
Eglintoun,  it  still  was  lawful  for  Lord  Eglintoun,  without  returning 
the  guinea,  and  without  assigning  any  reason,  to  order  the  plaintiff 
to  quit  the  inclosure,  which,  on  this  record,  was  admitted  to  be  his 
property  ;  and  that,  if  the  jury  were  satisfied  that  notice  was  given 
to  the  plaintiff,  requiring  him  to  quit  the  ground,  and  that,  before 
he  was  forcibly  removed  by  the  defendant,  a  reasonable  time  had 
elapsed  during  which  he  might  have  gone  away  voluntarily,  then 
the  plaintiff  was  not,  at  the  time  of  the  removal,  on  the  ground  by 
the  leave  and  license  of  Lord  Eglintoun.  Upon  this  direction,  the 
jury  found  a  verdict  for  the  defendant  on  this  issue. 

In  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection  ;  contending,  that,  under  the  circum- 
stances, the  license  to  come  into  the  inclosure  during  the  races, 
given  upon  the  purchase  of  the  ticket,  was  not  revocable  during  the 
races,  or,  at  all  events,  not  without  returning  the  price  of  the  ticket, 
and  therefore  that  the  plaintiff  remained  there,  at  the  time  of  the 
trespass,  by  the  leave  and  license  of  Lord  Eglintoun.  In  Hilary 
Term  (Jan.  17th),  cause  was  shown  against  the  rule  by 
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Kelly,  Wortley,  Martin,  and  Peacock ;  and  on  subsequent  days       Wood 
(Jan.  18th  and  2l8t)  Lbadbittkr. 

Jervis,  Humfrey,  and  Petersdorff  were  heard  in  support  of  the 
rule. 

The  arguments  and  authorities  are  so  fully  stated  and  considered 
in  the  judgment,  that  it  appears  to  be  unnecessary  to  report  them 
in  detail.  The  following  authorities  *were  referred  to  and  com-  [  *840  ] 
mented  on :  Termes  de  la  Ley,  title  ''Easement; "  Gale  and  Whatley 
on  Easements,  18,  88 ;  Bro.  Abr.,  Licences,  pi.  9,  15 ;  Co.  Litt.  9  b; 
2  Bla.  Comm.  20 ;  Shep.  Touchst.  281 ;  Com.  Dig.,  Pleader,  (8  M.), 
42 ;  Duchess  of  Suffolk's  case  (i) ;  Webb  v.  Paternoster  (2),  Hoskins 
V.  Bobbins  {s),  Bradley  v.  Gill  (4,),  Wood  v.  Lake  (6),  Dennett  v. 
Grover  (6),  Mayor  of  Northampton  v.  Ward  (7),  Fentiman  v. 
Smith  (8),  Winter  v.  BrockweU  (0),  Doe  d.  Foley  v.  Wilson  (lO),  Clifford 
V.  Brandon  (ii),  Ditcham  v.  Bond  (12),  Tayler  v.  Waters  (13),  Hetclins 
V.  Shippam{i4),  Bryan  v.  Whistler  (15),  Liggins  v.  Inge{ie),  Cocker 
V.  Coivper  (17),  Carrington  v.  Boots  (18),  Bridges  v.  Blanchard  (10), 
WaUis  V.  Harrison  (20),  Wood  v.  ManUy  (21).  ' 

Cur.  a<2r.  ruZ^ 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

This  was  an  action  tried  before  my  brother  Bolfe  at  the  sittings 
after  last  Trinity  Term.    It  was  an  action  for  an  assault  and  false 
imprisonment.    The  *plea  (on  which  alone  any  question  arose)      [  *841  ] 
was,  that  at  the  time  of  the  alleged  trespass  the  plaintiff  was  in  a 

(1)  13  Hen.  VH  f.  13.  (14)  31  R  B.  767  (5  B.  &  0.  222;  7 

(2)  2  BoU.  Bap.  143,  152 ;  Poph.      Dowl.  &  By.  783). 

161 ;   Palmer,  71 ;   Godb.  282;  8.  C.          (15)  32  B.  B.  389  (8  B.  &  C.  288 ;  2 

nom.  Plumer  v.  Wehh,  Noy,  98.  Man.  &  By.  318). 

(3)  2  Ventx.  123,  163.  (16)  36  B.  B.  615  (7  Bing.  682 ;  6 

(4)  1  Lutw.  69.  Moo.  &  P.  712). 

(6)  Sayer,  3.  (17)  40  B.  B.  626  (1  Or.  M.  &  B. 

(6)  Willes,  195.  418). 

(7)  1  Wils.  107  ;  2  Str.  1238.  (18)  46  B.  B.  583  (2  M.  &  W.  248). 

(8)  7  B.  B.  533  (4  East,  107).  (19)  40  B.  B.  362  (1  Ad.  &  El.  536; 

(9)  9  B.  B.  454  (8  East,  308).  4  Ad.  &  El.  176). 

(10)  11  East,  56.  (20)  51  B.  B,  715  ^4  M.  &  W.  538). 

(11)  11  B.  B.  731  (2  Camp.  358).  (21)  52  B.  B.  271  (11  Ad.  &  El.  34 ; 

(12)  14  B.  R  835  (3  Camp.  524).  3  P.  &  D.  5). 

(13)  18  B.  B.  499  (7  Taunt  374). 
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Wood       certain  close  of  Lord  Eglintoun,  and  the  defendant,  as  the  servant 
Lbadbitteb.  of  Lord  Eglintoun,  and  by  his  command,  laid  his  hands  upon  the 
plaintiff  in  order  to  remove  him  from  the  said  close,  using  no 
unnecessary  violence.     Beplication,   that,   at  the  time  of    such 
removal,  the  plaintiff  was  in  the  said  close  by  the  leave  and  license 
of  Lord  Eglintoun.     The  leave  and  license  was  traversed  by  the 
defendant,  and  issue  was  joined  on  that  traverse.     On  the  trial  it 
appeared  that  the  place  from  which  the  plaintiff  was  removed  by 
the  defendant  was  the  inclosure  attached  to  and  surrounding  the 
great  stand  on  the  Doncaster  racecourse ;  that  Lord  Eglintoun  was 
steward  of  the  races  there  in  the  year  1843 ;  that  tickets  were  sold 
in  the  town  of  Doncaster  at  one  guinea  each,  which  were  under- 
stood to  entitle  the  holders  to  come  into  the  stand,  and  the  inclosure 
surrounding  it,  and  to  remain  there  every  day  during  the  races. 
These  tickets  were  not  signed  by  Lord  Eglintoun,  but  it  must  be 
assumed  that  they  were  issued  with  his    privity.      It    further 
appeared,  that  the  plaintiff,  having  purchased  one  of  these  tickets, 
came  to  the  stand  during  the  races  of  the  year  1843,  and  was  there 
or  in  the  inclosure  while  the  races  were  going  on,  and  while  there, 
and  during  the  races,  the  defendant,  by  the  order  of  Lord  Eglintoun, 
desired  him  to  depart,  and  gave  him  notice  that  if  he  did  not  go 
away,  force  would  be  used  to  turn  him  out.    It  must  be  assumed 
that  the  plaintiff  had  in  no  respect  misconducted  himself,  and  that, 
if  he  had  not  been  required  to  depart,  his  coming   upon  and 
remaining  in  the  inclosure  would  have  been  an  act  justified  by  his 
purchase  of  the  ticket.    The  plaintiff  refused  to  go,  and  thereupon 
the  defendant,  by  order  of  Lord  Eglintoun,  forced  him  out,  without 
returning  the  guinea,  using  no  unnecessary  violence. 
[  *842  ]  My  brother  Bolfb,  in  directing  the  jury,  told  them,  that,  *even 

assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Eglintoun,  still  it  was  lawful  for  Lord  Eglintoun, 
without  returning  the  guinea,  and  without  assigning  any  reason  for 
what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure,  and  that, 
if  the  jury  were  satisfied  that  notice  was  given  by  Lord  Eglintoun 
to  the  plaintiff,  requiring  him  to  quit  the  ground,  and  that,  before 
he  was  forcibly  removed  by  the  defendant,  a  reasonable  time  had 
elapsed,  during  which  he  might  conveniently  have  gone  away,  then 
the  plaintiff  was  not,  at  the  time  of  the  removal,  on  the  place  in 
question  by  the  leave  and  license  of  Lord  Eglintoun.  On  this 
direction  the  jury  found  a  verdict  for  the  defendant.  In  last 
Michaelmas  Term,  Mr.  Jema  obtained  a  rule  nisi  to  set  aside  the 
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verdict  for  miBdirection,  on  the  ground,  that,  under  the  circum-       Wood 

stances,  Lord  Eglintoun  must  be  taken  to  have  given  the  plaintiff  lbadbittsb. 

leave  to  come  into  and  remain  in  the  inclosure  during  the  races ; 

that  such  leave  was  not  revocable,  at  all  events  without  returning 

the  guinea ;  and  so  that,  at  the  time  of  the  removal,  the  plaintiff 

was  in  the  inclosure  by  the  leave  and  licence  of  Lord  Eglintoun. 

Cause  was  shown  during  last  Term,  and  the  question  was  argued 

before  my  brothers  Parke  and  Bolfe  and  myself ;  and  on  account 

of  the  conflicting  authorities  cited  in  the  argument, we  took  time  to 

consider  our  judgment,  which  we  are  now  prepared  to  deliver. 

That  no  incorporeal  inheritance  affecting  land  can  either  be 
created  or  transferred  otherwise  than  by  deed,  is  a  proposition  so 
well  established,  that  it  would  be  mere  pedantry  to  cite  authorities 
in  its  support.  All  such  inheritances  are  said  emphatically  to  lie 
in  grant,  and  not  in  livery,  and  to  pass  by  mere  delivering  of  the 
deed.  In  all  the  authorities  and  text-books  on  the  subject,  a  deed 
is  always  stated  or  assumed  to  be  indispensably  requisite. 

And  although  the  older  authorities  speak  of  incorporeal  inherit- 
ances, yet  there  is  no  doubt  but  that  the  principle  *does  not  depend  [  *8^3  ] 
on  the  quality  of  interest  granted  or  transferred,  but  on  the  nature 
of  the  subject-matter  :  a  right  of  common,  for  instance,  which  is  a 
profit  a  prendre,  or  a  right  of  way,  which  is  an  easement,  or  right 
in  nature  of  an  easement,  can  no  more  be  granted  or  conveyed  for 
life  or  for  years  without  a  deed,  than  in  fee  simple.  Now,  in  the 
present  case,  the  right  claimed  by  the  plaintiff  is  a  right,  during  a 
portion  of  each  day,  for  a  limited  number  of  days,  to  pass  into  and 
through  and  to  remain  in  a  certain  close  belonging  to  Lord  Eglin- 
toun ;  to  go  and  remain  where  if  he  went  and  remained,  he  would, 
but  for  the  ticket,  be  a  trespasser.  This  is  a  right  affecting  land  at 
least  as  obviously  and  extensively  as  a  right  of  way  over  the  land, — 
it  is  a  right  of  way  and  something  more :  and  if  we  had  to  decide 
this  case  on  general  principles  only,  and  independently  of  authority, 
it  would  appear  to  us  perfectly  clear  that  no  such  right  can  be 
created  otherwise  than  by  deed.  The  plaintiff,  however,  in  this 
case  argues,  that  he  is  not  driven  to  claim  the  right  in  question 
strictly  as  grantee.  He  contends,  that,  without  any  grant  from 
Lord  Eglintoun,  he  had  license  from  him  to  be  in  the  close  in 
question  at  the  time  when  he  was  turned  out,  and  that  such  license 
was,  under  the  circumstances,  irrevocable.  And  for  this  he  relies 
mainly  on  four  cases,  which  he  considers  to  be  expressly  in  point 
for  him,  viz.  Webb  v.  Paternoster,  reported  in  five  different  books, 

58—2 
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Wood       namely,  Palmer,  71 ;  Roll.  148  and  152 ;  Noy,  98 ;  Popham,  151, 
LBADBiTTBB.  *»<!  Goclbolt,  282 ;  Wood  v.  Lake  (i),  TaylevY.  Waters  (8),  and  Wood 
V.  Manley  (s). 

As  the  argument  of  the  plaintiff  rested  almost  entirely  on  the  antho- 
rity  of  these  four  cases,  it  is  very  important  to  look  to  them  minutely, 
in  order  to  see  the  exact  points  which  they  severally  decided. 
[  *sii  ]  Before,  however,  we  proceed  to  this  investigation,  it  may  *be 

convenient  to  consider  the  nature  of  a  license,  and  what  are  its 
legal  incidents.  And,  for  this  purpose,  we  cannot  do  better  than 
refer  to  Lord  Gh.  J.  Vaughan's  elaborate  judgment  in  the  case  of 
Thomas  v.  Sorrell,  as  it  appears  in  his  reports.  The  question 
there  was  as  to  the  right  of  the  Grown  to  dispense  with  certain 
statutes  regulating  the  sale  of  wine,  and  to  license  the  Vintners' 
Gompany  to  do  certain  acts  notwithstanding  those  statutes. 

In  the  course  of  his  judgment  the  Ghibf  Justice  says  (4),  '*  A 
dispensation  or  license  properly  passeth  no  interest,  nor  alters  or 
transfers  property  in  anything,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  license  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions  which,  without  license,  had  been  unlawful.  But  a  license 
to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own 
use ;  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away 
the  next  day  after  to  his  own  use,  are  licenses  as  to  the  acts  of 
hunting  and  cutting  down  the  tree,  but  as  to  the  carrying  away  of 
the  deer  killed  and  tree  cut  down,  they  are  grants.  So,  to  license 
a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney  to  warm 
him  by,  as  to  the  actions  of  eating,  firing  my  wood,  and  warming 
him,  they  are  licenses ;  but  it  is  consequent  necessarily  to  those 
actions  that  my  property  may  be  destroyed  in  the  meat  eaten,  and 
in  the  wood  burnt.  So  as  in  some  cases,  by  consequent  and  not 
directly,  and  as  its  effect,  a  dispensation  or  license  may  destroy  and 
alter  property." 

Now,  attending  to  this  passage,  in  conjunction  with  the  title 
'*  License  "  in  Brooke's  Abridgment,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  license  is  in  its  nature 
revocable,  we  have  before  us  the  whole  principle  of  the  law  on  this 
subject.  A  mere  license  is  revocable :  but  that  which  is  called  a 
[  *sib  ]      license  is  often  something  *more  than  a  license ;  it  often  comprises 

(1)  Sayer,  3.  3  P.  &  D.  6). 

(2)  18  E.  R.  499  (7  Taunt.  374).  (4)  Vaughan,  351. 

(3)  52  E.  E.  271  (11  Ad.  &  EL  34 ; 
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or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it       wood 
cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to  which  it  lsadbitteb. 
was  incident. 

It  may  farther  be  observed,  that  a  license  under  seal  (provided  it 
be  a  mere  license)  is  as  revocable  as  a  license  by  parol ;  and,  on 
the  other  hand,  a  license  by  parol,  coupled  with  a  grant,  is  as 
irrevocable  as  a  license  by  deed,  provided  only  that  the  grant  is  of 
a  nature  capable  of  being  made  by  parol.  But  where  there  is  a 
license  by  parol,  coupled  with  a  parol  grant,  or  pretended  grant,  of 
something  which  is  incapable  of  being  granted  otherwise  than  by 
deed,  there  the  license  is  a  mere  license ;  it  is  not  an  incident  to  a 
valid  grant,  and  it  is  therefore  revocable.  Thus,  a  license  by  A.  to 
hunt  in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable ; 
it  merely  renders  the  act  of  hunting  lawful,  which,  without  the 
license,  would  have  been  unlawful.  If  the  license  be,  as  put  by 
Chief  Justice  Yaughan,  a  license  not  only  to  hunt,  but  also  to  take 
away  the  deer  when  killed  to  his  own  use,  this  is  in  truth  a  grant 
of  the  deer,  with  a  license  annexed  to  come  on  the  land :  and  sup- 
posmg  the  grant  of  the  deer  to  be  good,  then  the  license  would  be 
irrevocable  by  the  party  who  had  given  it ;  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant.  But 
suppose  the  case  of  a  parol  license  to  come  on  my  lands,  and  there 
to  make  a  watercourse,  to  flow  on  the  land  of  the  licensee.  In  such 
a  case  there  is  no  valid  grant  of  the  watercourse,  and  the  license 
remains  a  mere  license,  and  therefore  capable  of  being  revoked. 
On  the  other  hand,  if  such  a  license  were  granted  by  deed,  then  the 
question  would  be  on  the  construction  of  the  deed,  whether  it 
amounted  to  a  grant  of  the  watercourse ;  and  if  it  did,  then  the 
license  would  be  irrevocable. 

Having  premised  these  remarks  on  the  general  doctrine,  we  will 
proceed  to  consider  the  four  cases  relied  on  by  Mr.  *Jervi8  for  the  [  *846  ] 
plaintiff.  The  first  was  Webb  v.  Paternoster.  That,  as  appears 
from  the  report  in  BoUe,  was  an  action  of  trespass,  brought  against 
the  defendant  for  eating,  by  the  mouths  of  his  cattle,  the  plaintiff's 
hay.  The  defendant  justified  under  Sir  William  Flummer,  the 
owner  of  the  fee  of  the  close  in  which  the  hay  was,  averring  that 
Sir  W.  Flummer  leased  the  close  to  him,  and  therefore,  as  lessee, 
he  turned  his  cattle  into  the  close,  and  they  ate  the  hay.  The 
plaintiff  replied,  that,  before  the  making  of  the  lease,  Sir  W. 
Flummer  had  licensed  him  to  place  the  hay  on  the  close  till  he 
could  conveniently  sell  it,  and  that,  before  he  could  conveniently 
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Wood       sell  it,  Sir  W.  Plummer  leased  the  land  to  the  defendant.    The 
LsADBiTTSB.  defendant  demurred  to  the  replication. 

From  the  arguments,  as  given  in  BoUe,  it  appears  that  the 
plaintiff's  counsel,  \?ho  was  first  heard,  contended,  first,  that  the 
license,  being  a  license  for  profit,  and  not  merely  for  pleasure,  and 
being  also  for  a  certain  time  only,  namely,  till  he  could  sell  his  hay, 
vas  not  revocable :  and,  secondly,  even  if  the  license  was  revocable, 
still  that  the  lease  to  the  defendant  was  an  implied,  and  not  an 
express  revocation,  and  therefore  was  inoperative  against  him 
without  notice ;  and  for  this  he  referred  to  MaUory's  case  (i).  To 
this  latter  proposition  the  Court  appears  to  have  assented ;  but 
DoDDBRiDGE,  J.,  Suggested,  that,  even  if  the  license  was  in  force, 
still  the  licenser  did  not  by  such  a  license  preclude  himself,  nor, 
consequently,  his  tenant,  from  turning  cattle  on  the  land,  and  that 
the  licensee  ought  to  have  taken  care  to  protect  the  hay  from  the 
cattle.  As  to  this,  however,  the  Chief  Justice  expressed  a  doubt. 
The  defendant's  counsel  was  heard  some  days  afterwards,  and  he 
alleged  that  it  appeared  by  the  record,  that  the  plaintiff  had  had 
two  years  to  sell  his  hay  before  the  defendant's  cattle  had  eaten  it ; 

[  *847  ]  and  he  argued  *that  the  Court  would  say,  as  matter  of  law,  that 
this  was  more  than  reasonable  time  ;  and  to  this  the  Court  assented. 
The  plaintiff's  counsel,  in  reply,  reverted  to  the  distinction  between 
the  license  for  profit  and  a  license  for  pleasure ;  but  Dodderidos 
denied  it,  and  said  that  a  license  to  dig  gravel,  though  a  license  for 
profit,  is  revocable ;  and  he  said  that  the  true  distinction  was 
between  a  mere  license,  and  a  license  coupled  with  an  interest. 
Judgment  was  eventually  given  for  the  defendant,  on  the  ground 
that  the  plaintiff  had  had  more  than  reasonable  time  to  sell  the  hay. 
It  will  be  seen,  therefore,  that  the  only  two  points  decided  were, 
first,  that  the  question  of  reasonable  time  was  for  the  Court,  and 
not  for  the  jury ;  and,  secondly,  that  two  years  was  more  than  a 
reasonable  time.  The  decision,  therefore,  itself  has  no  bearing  on 
the  point  for  which  it  was  cited ;  and  the  only  support  which  the 
case  affords  to  the  doctrine  contended  for  by  the  present  plaintiff  is 
what  is  said,  in  the  report  of  the  case  in  Popham,  to  have  been 
agreed  by  the  Court,  namely,  that  a  license  for  profit  for  a  term 
certain  is  not  revocable ;  a  proposition  to  which,  with  the  quali- 
fication we  have  already  pointed  out,  we  entirely  accede.  It  is, 
moreover,  by  no  means  certain  that  the  license  in  Webb  v. 
Pateimoster  was  not  a  license  under  seal.    The  defendant's  counsel 

(1)  5  Co.  Eep,  111. 
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appears,  from  the  report  in  BoUe,   to  speak  of  the  plaintiff  as        wood 

grantee  of  the  liberty  to  stack  hay,  &c. ;  a  form  of  expression  not  lbadbittbr. 

very  appropriate,  if  used  in  respect  of  a  party  who  had  a  mere 

parol  license ;  and  the  Chief  Justice,  according  to  the  report  in 

Popham  and  Palmer,  says  that  the  plaintiff  had  an  interest  which 

charged  the  land,  into  whose  hands  soever  it  should  come.     And 

DoDDERiDOE,  J.,  according  to  the  report  in  Palmer,  arguing  that 

the  lessee  certainly  might  turn  his  cattle  into  his  own  field,  and 

was  not  bound  to  stop  their  mouths,  says  it  was  folly  of  the  plaintiff 

that  he  did  not,  together  with  the  license,  take  a  covenant  *that  it       [  'S^s  ] 

should  be  lawful  for  him  to  fence  the  hay  with  a  hedge.    From 

these  expressions,  (and  there  are  others  in  the  various  reports  of 

the  case  having  a  similar  aspect),  it  certainly  seems  possible  that 

the  license  was  under  seal ;  and  then  the  only  point  would  be  that 

which  alone  was  in  fact  decided,  namely,  whether,  supposing  the 

plaintiff  to  have  acquired  by  grant  a  right  to  stack  his  hay  on  the 

land,  for  a  limited   time,  that  limited   time  had  expired.    Even 

supposing  the  license  to  have  been  a  mere  parol  license,  yet  the 

strong  probability  is,  that  Webb  had  purchased  the  hay  from  Sir 

W.  Plummer  as  a  growing  crop,  with  liberty  to  stack  it  on  the 

land,  and  then  the  parol  license  might  be  good  as  a  license  coupled 

with  an  interest.     Be  this,  however,  as  it  may,  the  decision,  as  we 

have  already  pointed  out,  has  very  little,  or  rather  no  bearing  on 

the  case  before  us ;  and  the  judgment  of  Dodderidge,  J.,  as  given 

both  in  Bolle  and  Palmer,  is  in  strict  accordance  with  what  was 

afterwards  laid  down  by  Vaughan,  Ch.  J.,  and  which  we  consider 

to  be  consonant  both  to  principle  and  authority. 

The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake,  in 
Sayer,  p.  3.  There  the  defendant  had,  by  a  parol  agreement,  given 
liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's  land  for  a 
term  of  seven  years.  After  the  plaintiff  had  enjoyed  this  privilege 
for  three  years,  the  defendant  locked  up  the  gate  of  the  close.  No 
report  is  given  in  Sayer  of  the  arguments  at  the  Bar.  But  from  a 
MS.  report  of  the  same  ease,  referred  to  by  Gibbs,  Gh.  J.,  in  the 
case  of  Tayler  v.  Waters,  and  which  MS.  we  have  had  an  oppor- 
tunity of  consulting,  through  the  kindness  of  the  representatives  of 
the  late  Mr.  Justice  Burrough  (i),  it  appears  *that  the  argument       [  *849] 

(1)  The  following  is  a  copy  of  the  plaintiff  should  have  liberty  of  laying 
report  in  the  MS.  volume  of  Mr.  and  stacking  of  coals  upon  defendant's 
Justice  Burrough.  close,   for  seven  years.    Afterwards, 

defendant  forbids  plaintiff  to  lay  any 

Casz.    a  parol  agreement  that  the      more  coals  there,  and  shuts  up  his 
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Wood  turned  wholly  on  the  point  whether  the  privilege  of  stacking  the 
Leadbittxb.  coals  did  or  did  not  amount  to  a  lease;  for  if  it  did,  then  the 
defendant  contended  it  was  void  after  three  years,  under  the 
[  •^50  ]  Statute  of  Frauds,  as  not  *being  in  writing.  Lbb,  Ch.  J.,  and 
Dbnison,  J.,  held  it  to  be  no.  lease,  nor  uncertain  interest  in  land ; 
but  FosTBB,  J.,  doubted,  and  desired  time  to  consider.  On  the  last 
day  of  Term,  the  Goubt  gave  judgment  for  the  plaintiff,  Fostbb 
non  dissentitnte. 

Supposing  the  Court  to  have  been  right  in  deciding  that  this  was 
not  a  lease,  (which,  however,  is  doubted  by  Sir  E.  Sugden,  see 


gates.    Defendant  says,  that  plaintiff 
[  *849, «.  ]     was  but  tenant  *at  will.  Qaoere,  if  this 
was  an  interest  within  the  description 
of  the  Statute  of  Frauds. 

Booth,  Seiji : 

This  is  but  a  personal  license  or 
easement :  1  Boll.  Abr.  859,  p.  4 ;  Boll. 
Bep.  143,  152 ;  1  Saund.  321.  A  con- 
tract for  sale  of  timber  growing  upon 
the  laud  has  been  determined  to  be  out 
of  the  statute :  1  Ld.  Bay.  182.  Vide 
the  difference  of  a  license  and  a  lease : 
1  Ley.  194.  This  must  be  taken  only 
as  a  license,  for  that  the  coal-loaders 
also  are  to  have  benefit,  as  well  as 
plaintiff. 

Poole t  Serjt.,  for  defendant : 

Question  is,  if  any  interest  in  land 
passed  by  the  agreement;  for,  if 
interest  passed,  it  is  within  the 
statute,  ergo  void,  being  for  longer 
term  than  three  years :  Bro.  License, 
p.  19;  Thome  v.  Seabright;^  Webb 
y.  Patenioater.t  A  license  to  enter 
upon  and  occupy  land  amounts  to 
a  lease.  The  plaintiff  not  confined 
to  a  particular  part  of  the  dose, 
and  might  haye  coyered  the  whole 
if  he  pleased,  on  that  account  it  is  an 
uncertain  interest.  The  distinction 
of  license  to  plaintiff  and  his  coal- 
loader  is  nothing ;  he  could  not  stack 
the  coal  himself,  and  it  is  merely 
vague.  Easement  may  be  of  more 
value  than  the  inheritance;  ex.  gr. 
way-leave. 


Lbb,  Ch.  J. : 

If  this  be  a  lease,  as  it  is  argued,  it 
is  within  the  statute,  and  void,  for  not 
being  in  writing.  No  answer  as  yet  is 
given  to  the  case  in  Popham,  when  the 
stacking  of  hay,  which  is  similar,  was 
determined  to  be  a  license.  The  word 
"uncertain,'*  in  the  statute,  means 
uncertainty  of  duration,  not  of 
quantity.  License  was  not  revocable, 
and  here  is  no  case  to  show  this  to  be 
considered  as  a  lease. 

Denibon,  J. : 

This  seems  not  to  be  an  interest,  so 
called  in  the  language  of  the  law, 
although  easements,  in  general  speak- 
ing, may  be  called  interests.  Had  the 
plaintiff  such  an  interest  as  to  have 
maintained  a  c2atMUfn/r<^'</  Certainly 
not.  If  a  man  licensee  to  enjoy  lands 
for  five  years,  there  is  a  lease,  because 
the  whole  interest  passes,  but  this  was 
only  a  license  for  a  particular  purpose. 

FoarsR,  J. :     . 

These  interests,  grounded  upon 
licenses,  are  valuable,  and  deserve  the 
protection  of  the  law,  and  therefore 
may  perhaps  have  been  within  the 
intention  of  the  words  of  the  statute. 

Desired  further  time  for  considera- 
tion :  stood  over. 

N.B. — ^Afterwards,  upon  motion  tor 
judgment  the  last  day  of  Term,  and 
gave  judgment  for  plaintiff,  FosTSK 
non  dusenttetiie. 


t  Salk.  24. 


t  Poph.   151. 
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1  V.  and  P.,  last  edit.,  p.  189),  yet  no  grounds  are  stated  on  which  Wood 
it  coald  be  held  good  as  an  easement  originating  merely  by  parol.  Leadbittbb. 
Up  to  this  case,  not  a  single  decision  is  to  be  found  giving  coun- 
tenance to  any  such  proposition ;  and  we  are  compelled  to  say,  that, 
if  the  Court  proceeded  on  the  ground  that  the  plaintiff  had  acquired 
the  easement  by  the  parol  license,  we  do  not  think  it  can  be  sup* 
ported.  But  the  case  may,  perhaps,  have  been  decided  on  another 
ground.  The  defendant  himself  was  the  party  who  had  agreed  to 
give  the  easement  to  the  plaintiff;  and  although  the  action  is 
stated  to  have  been  an  action  on  the  case,  it  may  have  been  a  mere 
assumpsit — an  action  on  the  case  on  promises;  and  in  such  an 
action  the  plaintiff  would  certainly  be  entitled  to  recover,  if  the 
contract  was  not  (and  probably  the  Court  considered  it  was  not) 
a  contract  concerning  land,  within  the  4th  section  of  the  Statute 
of  Frauds. 

The    next    case    on  which    the    plaintiff    relies  is   TayUr  v. 
Waters  {\).    It  was  an  action  by  the  plaintiff  against  the  door- 
keeper of  the  Opera-house,   for  preventing  him  from    entering 
the  house  during  the  performance  of  an  opera.      It  appeared 
that  one  W.  Tayler,  being  in  possession  of  the  Opera-house,  as 
lessee  for  a  long  term  of  years,  by  a  deed,  dated  the  24th  of  August, 
1792,  assigned  his  interest  therein  to  trustees,  on  various  trusts, 
for  creditors  and  other  claimants,  and  ultimately  in  trust  for  him- 
self.   After  the  execution  of  this  deed,  Tayler  continued  in  possession 
by  the  permission  of  the  trustees,  and  he  carried  on  and  managed 
the  affairs  of  the  theatre.    *In  March,  1799,  he,  by  deed,  granted       [  *85i  j 
to  one  Gourgas,  for  a  valuable  consideration,  six  silver  tickets, 
entitling  the  holders  to  admission  to  the  theatre.    One  of  these 
tickets  was  sold  by  Gourgas  to  the  plaintiff,  in  July,  1799,  but  no 
deed  of  assignment  to  him  was  executed.  In  1800,  Taylor's  trustees 
took  possession  of  the  theatre.    The  plaintiff,  however,  was  allowed 
to  attend  the  theatre,  by  virtue  of  his  ticket,  until  the  year  1814, 
when  the  defendant  Waters,  as  servant  of  the  trustees,  prevented 
him  from  entering  the  theatre ;  and  for  this  obstruction  the  action 
was  brought.    The  cause  was  tried  before  Ch.  J.  Gibbs,  and  a 
verdict  found  for  the  plaintiff,  and  that  verdict  was  afterwards 
upheld  by  the  Court  of  Common  Pleas.    The  grounds  of  the  judg- 
ment were,  that  the  right  under  the  silver  ticket  was  not  an  interest 
in  land,  but  a  license  irrevocable  to  permit  the  plaintiff  to  enjoy 
certain  privileges  thereon ;  that  it  was  not  required  by  the  Statute 

(1)  7  Taunt.  374. 
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Wood       of  Fraads  to  be  in  writing,  and,  consequently,  might  be  granted 
Lbadbitteb.  without  a  deed. 

The  Chief  Justice,  in  support  of  that  doctrine,  relied  on  Webb 
V.  PateiTioster,  which,  he  said,  showed  that  a  beneficial  license,  to 
be  exercised  upon  land,  might  be  granted  without  deed,  and  could 
not  be  countermanded,  at  least  after  it  had  been  acted  on.  The 
same  case,  he  added,  showed  that  the  interest  was  not  such  an 
interest  in  land  as  was  required  by  the  Statute  of  Frauds  to  be  in 
writing ;  as  to  which  last  point  all  doubt,  if  there  remained  any, 
had  (he  said)  been  removed  by  the  case  of  Wood  v.  Lake. 

This  judgment  is  stated  by  the  learned  reporter  to  have  com- 
prised the  substance  of  the  arguments  on  both  sides,  and  which, 
therefore,  he  does  not  give  in  his  report.  We  must  infer  from  this 
that  the  attention  of  the  Court  was  not  called  in  the  argument  to 
the  principles  and  earlier  authorities,  to  which  we  have  adverted. 
Brooke,  in  his  Abridgment,  Doddbbidob,  in  the  case  of  Webb  v. 
Paternoster,  and  Lord  Ellbnbobouoh,  in  the  case  of  R^x  v-  Horn- 
[  *852  ]  don'On'the-HiUii),  *all  state  in  the  most  distinct  manner  that  every 
license  is  and  must  be  in  its  nature  revocable,  so  long  as  it  is  a 
mere  license.  Where,  indeed,  it  is  connected  with  a  grant,  there  it 
may,  by  ceasing  to  be  a  naked  license,  become  irrevocable;  bat  then 
it  is  obvious  that  the  grant  must  exist  independently  of  the  license, 
unless  it  be  a  grant  capable  of  being  made  by  parol,  or  by  the 
instrument  giving  the  license.  Now  in  Tayler  v.  Waters  there  was 
no  grant  of  any  right  at  all,  unless  such  right  was  conferred  by  the 
license  itself.  Ch.  J.  Gibbs  gives  no  reason  for  saying  that  the 
license  was  a  license  irrevocable,  and  we  cannot  but  think  that 
he  would  have  paused  before  he  sanctioned  a  doctrine  so  entirely 
repugnant  to  principle  and  to  the  earlier  authorities,  if  they  had 
been  fully  brought  before  the  Court.  Again,  the  Chibf  Justicb  is 
represented  as  saying  that  the  interest  of  the  plaintiff  was  not  an 
interest  in  land  within  the  Statute  of  Frauds,  and  that  consequently 
it  might  be  granted  without  deed.  How  the  circumstance,  that  the 
interest  was  not  an  interest  in  land  within  the  Statute  of  Frauds 
showed  it  to  be  grantable  without  deed,  we  cannot  discover.  The 
precise  point  decided  in  Webb  v.  Paternoster  is  not  adverted  to,  and 
it  is  assumed,  without  discussion,  that  the  license  there  must  have 
been  a  parol  license,  and  a  naked  license,  unconnected  with  an 
interest,  capable  of  being  created  by  parol.  The  action  was  not, 
as  it  may  have  been  in  Wood  v.  Lake,  an  action  founded  on  the 

(I)  4  M.  &  S.  562. 
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contract.    It  was  an  action  on  the  case  for  the  obstraction,  and        wood 
was  founded  on  the  supposition  that  an  actual  right  to  enter  and  lbadbittbb. 
remain  in  the  theatre  had  vested  in  the  plaintiff,  under  the  license 
conferred  by  the  silver  ticket.     With  all  deference  to  the  high 
authority  from  which  the  judgment  in  TayUr  v.  Waters  proceeded, 
we  feel  warranted  in  saying  that  it  is  to  the  last  degree  unsatis- 
factory ;   an  observation  which  we  have  the  less  hesitation  *in       [  *85S  ] 
making,  in  consequence  of  its  soundness  having  obviously  been 
doubted  by  the  Court  of  King's  Bench  and  Mr.  Justice  Baylby  in 
the  case  of  Hewlins  v.  Shippam. 

The  fourth  and  last  case  relied  on  by  Mr.  Jervia  was  the  recent 
case  of  Wood  v.  Manley,  in  the  Queen's  Bench  (i).  That  was  an 
action  for  trespass  qtiare  clauuntm  /regit :  plea,  that  defendant  was 
possessed  of  a  large  quantity  of  hay  being  on  the  plaintiff's  close, 
and  that  by  leave  of  plaintiff  he  entered  on  the  close  in  question  to 
remove  it.  Replication,  de  injurid.  It  was  proved  at  the  trial,  that 
the  hay  in  question  was  sold  in  January,  1888,  by  the  plaintiff's 
landlord,  who  had  seized  it  as  a  distress  for  rent.  The  conditions 
of  the  sale  were,  that  the  purchaser  of  the  hay  might  leave  it  on 
the  close  until  Lady  Day,  and  might  in  the  meantime  come  on  to 
the  close  from  time  to  time,  as  often  as  he  should  see  fit,  to  remove 
it.  These  conditions  were  assented  to  by  the  plaintiff.  The  defen- 
dant became  the  purchaser,  and  afterwards,  and  before  Lady  Day, 
the  plaintiff  locked  up  the  close.  The  defendant  broke  open  the 
gate  in  order  to  remove  the  hay.  A  verdict  was  found  for  the 
defendant,  Ebskike,  J.,  telling  the  jury  that  the  license  to  come 
from  time  to  time  to  remove  the  hay  was  irrevocable.  Mr.  Crowder 
moved  to  set  aside  this  verdict,  on  the  ground  that  the  license  was 
necessarily  revocable,  and  was  in  fact  revoked.  But  the  Court  of 
Queen's  Bench  refused  to  grant  a  rule,  and,  we  think,  quite  rightly. 
This  was  a  case  not  of  a  mere  license,  but  of  a  license  coupled  with 
an  interest.  The  hay,  by  the  sale,  became  the  property  of  the 
defendant,  and  the  license  to  remove  it  became,  as  in  the  case  of 
the  tree  and  the  deer,  put  by  Ch.  J.  Vauohan,  irrevocable  by  the 
plaintiff;  and  the  rule  was  promptly  refused.  The  case  was 
analogous  to  that  of  a  man  taking  my  goods,  and  putting  them 
on  his  land,  in  which  case  I  am  justified  in  going  on  the  land 
and  removing  them :  Yin.  Abr.  Trespass,  (H)  a  2,  pi.  12 ;  and 
Patrick  v.  Colerick  (2). 

(1)  52  £.  £.  271  (11  Ad.  &  El.  34 ;  (2)  49  E.  B.  696  (3  M.  &  W.  483). 

3  P.  &  D.  5). 
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wooD  It  appears,  therefore,  that  the  only  authority  necessarily  sap- 

Leadbittbb.  porting  the  present  plaintiff  in  the  proposition  for  whieh  he  is 
[854]  contending,  is  the  case  of  Tayler  v.  Waters,  in  which  the  real 
difficulty  was  not  discussed,  nor  even  stated.  It  was  taken  for 
granted,  that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol  license 
was  sufficient,  and  the  necessity  of  an  instrument  under  seal,  by 
reason  of  the  interest  in  question  being  a  right  in  nature  of  an 
easement,  was  by  some  inadvertence  kept  entirely  out  of  sight ;  and 
for  these  reasons,  even  if  there  had  been  no  conflicting  decisions, 
we  should  have  thought  that  case  to  be  a  very  unsafe  guide  in 
leading  us  to  a  decision,  on  an  occasion  where  we  were  called  on 
to  lose  sight  of  the  ancient  landmarks  of  the  common  law. 

We  are  not,  however,  driven  to  say  that  we  shall  disregard  that  case 
merely  on  principle.    Giving  it  the  full  weight  of  judicial  decision, 
it  is  met  by  several  others,  which  we  must  entirely  disregard,  before 
we  can  adopt  the  argument  of  the  plaintiff.    In  the  cases  of  Fentiman 
V.  Smith  (i)  and  Rex  v.  Homdon'On'the-nill  (2),  which  were  before 
Tayler  v.   Waters,  Lord  Ellenborouoh  and  the  Court  of  King's 
Bench  expressly  recognized  the  doctrine,  that  a  license  is  no  grant, 
and  that  it  is  in  its  nature  necessarily  revocable,  and  the  further 
doctrine,  that,  in  order  to  confer  an  incorporeal  right,  an  instru- 
ment under  seal  is  essential.    And  in  the  elaborate  judgment  of 
the  Court  of  Eang's  Bench,  given  by  Bayley,  J.,  in  HewUns  v. 
Shippam(z),  the  necessity  of  a  deed,  for  creating  any  incorporeal 
right  affecting  land,  was  expressly  recognized,  and  formed  the 
ground  of  the  decision.    It  is  true  that  the  interest  in  question  in 
that  case  was  a  freehold  interest,  and  on  that  ground  Batlby,  J., 
suggests  that  it  might  be  distinguished  from  Tayler  v.  Waters ;  but 
in  an  earlier  part  of  that  same  judgment,  he  states,  conformably  to 
[  *856  ]       what  is  the  clear  law,  that,  in  his  opinion,  ^the  quantity  of  interest 
made  no  difference ;  and  the  distinction  is  evidently  adverted  to  by 
him,  not  because  he  entertained  the  opinion  that  it  really  was  of 
importance,  but  only  in  order  to  enable  him  to  decide  that  case 
without,  in  terms,  saying  that  he  did  not  consider  the  case  of 
Tayler  v.  Waters  to  be  law.     The  doctrine  of  Hewlins  v.  Shippam 
has  since  been  recognized  and  acted  upon  in  Bryan  v.  Wliistler  (4), 
Cocker  v.  Cowper(6),  and  Wallis  v.  Harrison  {e),  and  it  would  be 
impossible  for  us  to  adopt  the  plaintiff's  view  of  the  law,  without 

(1)  7  B.  B.  533  (4  East,  107).         (4)  32  B.  B.  389  (8  B.  &  0.  288). 

(2)  4  M.  &  S.  565.  (5)  40  B.  B.  626  (1  Gr.  M.  &  B.  41S). 

(3)  31  B.  B.  757  (5  B.  &  C.  227).       (6)  51  B.  B.  715  (4  M.  &  W.  338). 


VOL.  Lxvri.]    1846.     EX.     18  MEE.  &  W.  855—866.  845 

holding  all  those  cases  to  have  been  ill  decided.    It  was  suggested       Wood 

that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of  the  leadbitteb. 

plaintiff's  having  paid  a  valuable  consideration  for  the  privilege  of 

going  on  the  stand.    But  this  fact  makes  no  difference :  whether  it 

may  give  the  plaintiff  a  right  of  action  against  those  from  whom  he 

purchased  the  ticket,  or  those  who  authorized  its  being  issued  and 

sold  to  him,  is  a  point  not  necessary  to  be  discussed ;  any  such 

action  would  be  founded  on  a  breach  of  contract,  and  would  not 

be  the  result  of  his  having  acquired  by  the  ticket  a  right  of  going 

upon  the  stand,  in  spite  of  the  owner  of  the  soil ;  and  it  is  sufficient, 

on  this  point,  to  say,  that  in  several  of  the  cases  we  have  cited, 

(Hewlins  v.  Shippam,  for  instance,  and  Bryan  v.   Whistler),  the 

alleged  license  had  been  granted  for  a  valuable  consideration,  but 

that  was  not  held  to  make  any  difference.    We  do  not  advert  to  the 

cases  of  Winter  v.  BrockweU(i)  and  Liggins  v.  Inge  {2),  or  other 

cases  ranging  themselves  in  the  same  category,  as  they  were  decided 

on  grounds  inapplicable  to  the  case  now  before  us,  and  were,  in 

fact,  admitted  not  to  bear  upon  it. 

In  conclusion,  we  have  only  to  say,  that,  acting  upon  the  doctrine 
relative  to  licenses,  as  we  find  it  laid  down  by  ^Brooke,  by  [  *856  ] 
Mr.  Justice  Dodderidob,  and  by  Ch.  J.  Yaughan,  and  sanctioned 
by  Hewlins  v.  Shippam,  and  the  other  modem  cases  proceeding 
on  the  same  principle,  we  have  come  to  the  conclusion,  that  the 
direction  given  to  the  jury  at  the  trial  was  correct,  and  that  this 
rule  must  be  discharged. 

Rule  discharged. 

(1)  9  R.  R.  454  (8  Bast,  308).  (2)  35  B.  R  615  (7  Bing.  682). 
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PRACTICE  CASES. 


i_^  TXJENER  V.   STONES. 

[  122  ]  (1  Dowl.  &  L.  122—132;  S.  C.  12  L.  J.  a  B.  303;  7  Jur.  745.) 

In  an  action  of  debt  for  money  had  and  received,  it  appeared  that  on 
Saturday  evening,  the  19th  of  January,  the  plaintiff  gave  change  for  a 
ol,  bank-note  of  Messrs.  P.  &  Co.'s  Bank,  to  the  defendant,  at  his  request ; 
on  Monday  morning,  the  banking-house  of  Messrs.  P.  &  Oo.'s  was  opened 
for  two  hours  and  then  closed,  and  the  partners  afterwards  became  bank- 
rupts ;  no  payments  were  made,  and  the  jury  gave  an  opinion  that  if  the 
note  had  been  presented,  it  would  not  have  been  paid ;  the  note  wus  not  in 
fact  presented,  but  on  Monday,  the  plaintiff  sent  it  to  the  defendant,  and 
requested  to  have  his  money  returned  ;  the  defendant  at  first  promised  to 
return  it,  but  afterwards  refused :  Held,  that  the  obligation  on  the  holder 
of  a  note  in  such  a  case  is  to  give  prompt  notice  to  the  person  from  whom 
he  received  it,  of  the  stoppage  of  the  Bank,  and  to  tender  the  note  back  to 
him :  and  that,  in  the  particular  case,  the  plaintiff  had  done  all  that  he  was 
bound  to  do,  and  was  entitled  to  recover,  although  there  had  been  no 
presentment  of  the  note. 

ATHHEToy  ohtskined  a  rale,  calling  upon  the  plaintiff  to  show 
cause  why  the  verdict  of  the  jury  in  this  action  should  not  be  set 
aside  and  a  nonsuit  entered,  or  a  new  trial  had.  It  was  an  action  of 
debt,  and  the  declaration  was  in  the  ordinary  form,  with  counts  for 
money  had  and  received,  and  on  an  account  stated;  plea,  never 
indebted.  The  cause  was  tried  before  the  Under-sheriff  of  Yorkshire, 
when  it  appeared  in  evidence,  that  the  plaintiff  and  defendant 
resided  at  Darlington;  on  Saturday,  the  14th  of  January,  the 
defendant  sent  to  the  plaintiff  a  62.  bank-note  of  Messrs.  Parker  and 
Shore's  Sheffield  Bank,  and  requested  to  have  change  for  it,  and 
the  plaintiff  sent  him  change  accordingly.  On  the  morning  of 
[  •123  ]  Monday,  the  16th  of  *January,  Messrs,  Parker  and  Shore's  banking- 
house  at  Sheffield  was  opened  for  about  two  hours,  but  it  appeared 
during  that  time  no  payments  were  made,  and  that  about  eleven 
o'clock  in  the  morning,  a  placard  was  exhibited,  announcing  that 
the  Bank  had  suspended  payments.  A  fiat  in  bankruptcy  subse- 
quently issued  against  the  partners  in  the  Bank.  There  was  no 
evidence  to  show  that  the  note  in  question  had  been  presented  for 
payment,  but  it  appeared  that  the  plaintiff,  having  become  aware 
of  the  stoppage  of  the  Bank,  sent  the  note  back  to  the  defendant  on 
the  16th  of  January,  requesting  to  be  indemnified  by  the  return  of 
the  amount  of  it  in  money ;  that  the  defendant  first  promised  to 
accede  to  this  request  on  the  following  Wednesday,  but  eventually 
refused  to  return  the  money,  and,  thereupon,  the  present  action  was 
brought.    The  jury  returned  a  verdict  for  the  plaintiff;  they  found 
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also  that  the  note  had  not  been  presented,  but  declared  their  turner 
opinion  that  if  the  note  had  been  presented,  it  would  not  have  stones. 
been  paid.  It  was  now  submitted,  that  under  the  circumstances 
disclosed  in  evidence,  the  plaintiff  was  not  entitled  to  recover,  for 
that  he  was  bound  to  present  the  note  on  the  morning  of  the  16th 
of  January,  and  that  he  was  not  discharged  from  the  necessity  of 
performing  that  duty,  even  by  the  known  insolvency  of  the  bankers. 
Bowes  and  others  v.  Howe  (i)  and  Camidge  v.  AUenhy  (2),  were  cited. 

Martin  subsequently  showed  cause : 

The  plaintiff  was  clearly  entitled  to  recover,  and  the  verdict  of 
the  jury  was,  therefore,  right.  The  real  question  which  arose  in 
the  cause  was,  on  whom  the  law  cast  the  loss  which  had  arisen; 
and  it  was  urged  that  the  case  fell  within  the  principle  of  those 
decisions,  which  held,  that  where  a  bargain  was  made,  the  con- 
sideration for  which  turned  out  to  be  worthless,  the  bargain  itself 
became  nugatory,  and  any  money  *which  had  been  paid  on  it,  [  *124  ] 
might  be  recovered  back.  Thus,  if  a  man  requested  change  of  a 
sovereign,  and  gave  a  piece  like  a  sovereign  for  20«.  in  silver,  which, 
upon  examination,  proved  to  be  a  mere  counterfeit,  there  could  be 
no  doubt  that  the  person  giving  the  change  would  be  entitled  to 
recover  it  back.  The  cases  of  Bowes  and  others  v.  Howe,  and 
Camidge  v.  AUenhy  turned  upon  the  necessity  of  presentment.  But 
such  necessity  did  not  arise  in  this  case.  *  *  ♦  [He  also 
referred  to  Henderson  v.  AppleUm  (3)  and  Rogers  v.  Langford  (4).] 

Atherton,  in  support  of  the  rule  (6) :  [  127  ] 

The  evidence  produced  at  the  trial  was  insufficient,  for  no  pre- 
sentment had  been  proved,  and  the  plaintiff,  therefore,  was  not 
entitled  to  recover,  but  a  nonsuit  must  be  entered.  The  nature  of 
the  undertaking  given  by  a  person  on  transferring  the  note  of  a 
third  party  was  this,  ''  I  undertake  to  pay  to  you  the  amount  of 
this  note,  provided  the  person  primarily  liable  does  not  pay ;  "  and 
to  establish  the  nonpayment  by  the  person  primarily  liable,  there 
must  be  a  presentment.  In  an  action  by  an  indorsee  against  the 
indorser  of  a  promissory  note,  the  failure  of  the  maker  must  be 

(1)  14  B.  B.  700  (5  Taunt  30).  ing  to  argue  the  case,  on  the  ground 

(2)  30  R.  B.  358  (6  B.  &  C.  373;  9  that  the  action  had  been  misconceived, 
Dowl.  &  By.  391).  when  he  was  stopped  by  the  Coukt, 

(3)  Chit  on  Bills,  ed.  9,  p.  356, 71.  {t),  and  informed  that  that  point  did  not 

(4)  1  Or.  &  M.  637.  appear  to  have  been  taken  at  the  trial, 

(5)  The  learned  counsel  was  proceed-  and  could  not  now  be  made. 


848  1848.    Q.  B.     1  DOWL.  &  L.  127—129.  [r.b. 

TuBNSB  shown,  and  a  banker's  note  was  in  the  same  position  as  a  promissory 
Stonsb.  note,  and  the  parties  to  this  suit  mast  be  viewed  in  the  light  of 
indorser  and  indorsee.  Bowes  and  others  v.  Howe^  was  directly  in 
favour  of  the  defendants,  and  showed  distinctly  that  a  mere  allega- 
tion of  the  insolvency  of  a  maker  of  a  note,  did  not  dispense  with 
the  necessity  for  presentment.  Camidge  v.  AUenby  also  favoured 
the  same  doctrine.  Rogers  v.  Langford  expressly  recognised  the 
[  128  ]  necessity  for  presentment.  *  *  That  part  of  the  decision  in 
Henderson  v.  Appleton,  which  was  relied  on  by  the  plaintiff,  was 
wholly  beside  the  rtol  question  in  that  case. 

Cur.  adv.  wU. 

COLBBIDOB,  3. : 

This  was  an  action  for  money  had  and  received ;  the  plea  was 
never  indebted.  A  verdict  passed  for  the  plaintiff,  and  on  a  motion 
for  leave  to  enter  a  nonsuit,  the  material  facts  appeared  to  be  the 
following :  on  Saturday,  the  14th  of  January,  after  banking  hours, 
the  defendant  sent  a  51.  note  of  Parker  and  Shore's  Bank  at 
Sheffield  to  the  plaintiff,  requesting  change.  The  plaintiff  sent 
him  the  amount  in  money.  The  Bank  never  opened  again  for 
payments,  and  the  partners  became  bankrupts.  On  Monday,  the 
16th,  in  the  morning,  the  stoppage  being  known  to  both  parties, 
the  plaintiff  sent  back  the  note  to  the  defendant,  and  requested  to 
have  the  change  returned.  After  some  vacillation,  and  even  a 
promise  to  pay,  this  was  ultimately  refused.  The  only  ground  for 
the  motion  is,  that  the  note  had  never  been  presented  at  the  Bank, 
and  this,  it  is  said,  was  the  duty  of  the  holder,  from  which  he  was 
not  discharged  by  the  known  insolvency  of  the  makers.  The  cases 
of  Bowes  and  others  v.  Howe  (i),  and  Camidge  v.  AUenby  (2),  were 
relied  on  by  the  defendant.  The  first  was  an  action  against 
bankers,  the  makers  of  a  note  payable  at  the  Workington  Bank; 
the  declaration  did  not  aver  a  presentment  at  the  Bank,  but  instead 
thereof  alleged,  that  the  defendant  ''  became  insolvent,  and  then 
[  *129  ]  and  from  ^thenceforth  until,  and  at  the  time  of  exhibiting  the  bUl, 
ceased  and  wholly  declined  and  refused  to  pay  at  the  Workington 
Bank  aforesaid."  In  the  Exchequer  Chamber  it  was  held,  that  this 
allegation  amounted  to  no  more  than  a  general  allegation  of 
insolvency,  and  as  no  request  was  alleged,  to  which  the  refusal 
was  to  be  applied,  the  necessity  for  alleging  a  presentment  was  not 
dispensed  with.  There,  the  action  was  against  the  makers,  who  by 
(1)  14  R.  E.  700  (5  Taunt.  30).  (2)  30  E.  E,  358  (6  B.  &  C.  373), 
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their  contract  had  made  themselves  only  liable  to  pay  on  demand  turkeb 
at  a  particular  place,  and  the  mere  fact  of  their  insolvency  did  not  stokeb. 
disentitle  them  from  insisting  on  such  demand.  The  second  case, 
Camidge  v.  Alletiby,  was  between  third  parties.  Goods  bought  were 
paid  for  in  notes  of  a  Bank  which  had  stopped  payment  at  an  earlier 
hour  on  the  same  day.  Neither  party  was  aware  of  this ;  the  seller 
did  not  present  them  at  the  Bank,  nor  till  a  week  after,  require  the 
buyer  to  receive  them  back  again.  If  the  judgment  had  proceeded 
upon  the  former  of  these  two  facts,  the  case  might  have  been  an 
authority  for  the  defendant ;  but  the  delay  of  the  plaintiff  in  giving 
notice  to  the  defendant  was  thought  to  make  it  unnecessary  to 
decide  on  that  ground.  No  one  of  the  Judges  lays  it  down  as 
absolutely  necessary,  under  the  circumstances  stated,  to  present 
the  notes  at  the  Bank :  they  say,  that  **  the  notes  ought  to  have 
been  presented  within  a  reasonable  time,  or  at  least  notice  of  the 
msolvency  of  the  bankers  should  have  been  given  to  the  defendant." 
And  when  it  was  cited  in  another  case,  Bayley,  B.,  who  had  taken 
part  in  the  decision  said,  that  ''  the  notes  should  be  deemed  a 
payment,  unless  returned  in  a  reasonable  time,  and  that  the 
plaintiff,  by  keeping  the  notes  a  week  after  he  had  heard  of  the 
stoppage  without  notice  to  the  defendant,  had  precluded  himself 
from  recovering."  It  is  obvious,  that  these  cases  do  not  establish 
the  proposition  for  which  the  defendant  contends ;  and  in  Rogers  v. 
LangfordO),  *the  point  was  still  left  without  express  decision.  [♦iso] 
There,  the  defendant  on  the  28th  of  November  procured  the 
plaintiff's  servant  to  change  for  him  some  notes  of  a  Bank,  which 
stopped  payment  on  the  same  day  ;  on  the  29th,  the  plaintiff  was 
informed  of  the  stoppage  ;  on  the  80th,  he  wrote  to  the  defendant, 
and  requested  a  return  of  the  money ;  no  answer  was  received  to 
this,  and  on  the  6th  of  December  the  notes  were  tendered  to  him ; 
they  were  not  presented  at  the  Bank  for  payment.  The  plaintiff 
sued  on  a  warranty  of  the  notes,  adding  the  money  counts,  and  first 
contended,  that  in  such  a  transaction  there  was  an  implied  warranty 
that  the  notes  were  worth  as  much  as  they  purported  to  represent, 
which  the  Court  denied  ;  but  on  the  money  counts  this  case  raised, 
as  the  case  of  Camidge  v.  Allenby  had  both  the  points  of  non- 
presentment  and  laches  of  the  holder  as  to  notice,  the  former  was 
not  expressly  decided.  Bayley,  B.,  said,  ^^  the  notes  ought  to  have 
been  either  presented  by  the  holder  to  the  Bank  for  payment,  or 
else  to  have  been  returned  without  delay  to  the  defendant,  so  as  to 

(1)  1  Cr.  &  M.  637, 
R.R. — VOL.  LXVII.  54 
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tdrkeb      have  given  him  an  opportunity  of  getting  payment  for  them,  or  of 

Sto^hks.      making  the  best  of  them."     I  confess  I  feel  a  difficulty  in  seeing 

the  relation  to  each  other  of  these  alternatives ;  presentment  at  the 

Bank  should  seem  to  be  required  on  the  principle  that  the  bankers 

are  primarily  liable,  and  the  former  holders  only  secondarily  on 

their  default,  \?hich  is  not  established  till  a  demand  on  them 

according  to  the  terms  of  the  contract.     But  if  this  be  so,  how 

is  this  affected  by  a  prompt  return  of  the  note  to  the  holder,  and  a 

demand  from  him  at  a  time  when,  by  the  hypothesis,  his  secondary 

liability  has  not  arisen.   On  the  other  hand,  how  can  a  presentment 

at  the  Bank  in  due  time  dispense  with  the  necessity  of  a  prompt 

notice  and  return  of  the  notes  to  the  former  holder,  who  may  have 

the  means  of  recovering  the  value  from  the  person  from  whom  he 

received  them,  and  who  certainly  has  a  right  to  consider  that  the 

[  *131  ]      party  who  keeps  the  notes  an  unreasonable  time  in  *his  possession, 

has  thereby  decided   to  make  them   his  own.     But  the  case  of 

Henderson  v.  Appleton,  which  is  to  be  found  cited  in  Rogers  v. 

Langford;  from  Chitty  on  Bills,  Addenda,  p.  658,  7th  ed.,  is  an 

express  authority,  that  where  a  Bank  has  stopped  payment,  and 

the  notes  had  been  promptly  tendered  back  to  the  party  from  whom 

they  were  received,  the  want  of  presentment  at  the  Bank  is  no 

defence.     That  case  was  argued  on  a  motion  for  a  new  trial  from 

the  Court  of  Fleas  at  Durham,  before  Bayley,  J.,  and  HuUock,  B., 

and  is  of  the  more  weight,  because  it  appears  that  Camidge  v. 

AUenby  was  brought  to  the  recollection  of  the  former  of  those 

learned  Judges,  and  commented  on  by  him,  and  because  it  was  itself 

cited  before  him  in  Rogers  v.  Langford,  and,  as  may  be  collected 

from  the  report,  acquiesced  in  by  him  on  that  latter  occasion. 

Perhaps,  therefore,  it  may  be  taken  as  an  explanation  of  what 

he  is  reported  to  have  said  in  those  two  cases,  and  at  all  events  to 

represent  his  opinion  on  the  question.      This  express  authority 

certainly  best  promotes  the  ends  of  justice  in  this  particular  case, 

and  will  probably  be  found  to  do  so  in  the  generality  of  cases. 

Banker's  notes  are  so  much  more  frequently  received  as  cash,  and 

in  many  respects  so  much  more  resemble  cash,  than   ordinary 

negotiable  mercantile  paper,  that  it  is  scarcely  possible  to  apply 

to  them  all  the  rules  which  regulate  the  liabilities  of  present  and 

former  holders  inter  se.     Where  therefore,  a  presentment  at  the 

Bank  could  not  reasonably  be  expected  to  produce  payment,  I  think 

the  obligation  on  the  holder  is  to  give  notice  promptly  to  the  party 

from  whom  he  receives  the  note,  and  to  tender  him  the  note ;  this 
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enables  that  party  not  merely  to  present  at  the  Bank,  but  to  have      Turner 

recourse  to  the  former  holder,  if  he  himself  shall  have  so  dealt  with      stonbs. 

the  note  while  he  held  it,  as  to  have  preserved  any  rights  as  against 

that  holder.    At  all  events  that  party  is  not  by  the  laches  of  the 

holder  lulled  into  the  belief  that  he  has  made  the  note  his  own,  and 

will  not  insist  upon  recovering  the  value  from  *him.     Thinking,       [  *132  ] 

therefore,  that  the  plaintiff  has  done  in  this  case  all  that  he 

was  bound  to  do,  I  am  of  opinion  that  the  rule  ought  to  be 

discharged. 

Rule  discharged, 

REG.   V.  The  JUSTICES  of  MONMOUTHSHIRE.  i843. 

,(1  DowL  &  L.  145—149 ;  S.  C.  12  L.  J.  M.  C.  126.)  JuneU. 

Where  after  a  suspended  order  of  removal  was  served,  and  no  notice  of  [  l*^  ] 
appeal  given  within  twenty-one  days,  the  pauper  was  removed,  but  then 
notice  of  appeal  was  given,  and  the  appeal  was  lodged,  and  upon  trial,  the 
order  was  quashed,  but  the  Court  of  Quarter  Sessions  refused  to  allow  to 
the  appellants  the  costs  of  maintenance  of  the  pauper,  this  Court  granted  a 
fnandamua^  compelling  them  to  enter  continuances  and  award  costs,  holding 
that  the  9  Geo.  I.  c.  7,  s.  9,  was  compulsory  in  its  provisions,  and  that  the 
case  was  not  affected  by  the  35  Geo.  III.  c.  101,  s.  2,  (which  provides  for 
costs  in  cases  of  suspended  orders  of  removal,)  nor  by  the  4  &  5  Will.  IV. 
c.  76,  s.  84. 

A  RULE  had  been  obtained,  calling  upon  the  justices  of  Monmouth- 
shire to  show  cause  why  a  mandamus  should  not  *issue,  commanding      [  *146  ] 
them  to  enter  continuances  to  the  next  Quarter  Sessions,  and  award 
costs  in  the  matter  of  an  appeal  decided  on  the  7th  of  April,  at  the 
last  Spring  Sessions. 

Smirke  showed  cause : 

It  appeared  that  on  the  4th  of  November,  1842,  an  order  for  the 
removal  of  a  pauper  from  a  parish  in  Monmouthshire  to  another 
parish  in  Somersetshire,  was  made  under  the  hands  and  seals  of 
two  justices  of  the  former  county ;  the  order  was  suspended,  and 
on  the  11th  of  October,  notice  of  the  suspended  order  was  served. 
No  notice  of  appeal  was  given  within  twenty-one  days,  and  on  the 
30th  of  December  the  pauper  was  removed.  Notice  of  appeal  was 
subsequently  served,  and  an  appeal  was  entered  against  the  order; 
and  on  the  7th  of  April  the  appeal  came  on  to  be  heard.  The 
order  of  removal  was  quashed,  and  thereupon  the  appellants  applied 
that  they  might  be  allowed  certain  costs  which  had  been  incurred 
in  respect  of  the  maintenance  of  the  pauper,  after  his  removal,  and 
down  to  the  time  of  hearing  the  appeal ;    the  application  was, 

54—2 
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Rbq.  however,  rejected  upon  the  ground  that  the  allowance  of  such  costs 
The  ^&8  discretionary  with  the  justices.  The  present  rule  had  been 
MoJio^TH-  obtained  upon  the  ground  that  the  justices  had  no  discretion  in  the 
sHiBB.  matter,  but  that  by  the  9  Geo.  I.  c.  7,  s.  9,  they  were  compelled  to 
[  147  ]  award  such  costs  to  the  appellants.  *  *  Smirke  now  contended ; 
first,  that  the  justices  had  a  discretion  under  these  provisions  to 
grant  or  refuse  the  costs,  and  that  they  at  least  must  be  deemed 
entitled  to  inquire  whether  the  costs  had  been  properly  incurred ; 
and  secondly,  that  whether  the  costs  had  been  under  the  4  &  5 
Will.  lY.  c.  76,  ss.  84  and  99,  the  appellants  had  another  remedy 
for  their  costs,  and  that  the  Court,  therefore,  would  not  interpose  by 
mandamus.  By  the  84th  section  of  the  Poor  Law  Amendment  Act, 
it  was  provided,  "  that  the  parish  to  which  any  poor  person,  whose 
settlement  shall  be  in  question  at  the  time  of  granting  relief,  shall 
be  admitted  or  finally  adjudged  to  belong,  shall  be  chargeable  with 
and  liable  to  pay  the  cost  and  expense  of  the  relief  and  mainten- 
ance of  such  poor  person,  and  such  cost  and  expense  may  be 
recovered  against  such  parish  in  the  same  manner  as  any  penalties 
or  forfeitures  are  by  this  Act  recoverable."  Section  99  provided  for 
the  recovery  of  penalties  and  forfeitures  under  the  Act,  before  any 
two  justices,  and  enacted,  that  they  might  be  recovered  by  distress 
warrant  to  be  signed  by  two  justices. 

(Coleridge,  J. :  How  would  the  costs  of  maintenance  be 
ascertained  with  a  view  to  such  proceedings?) 

By  the  removing  justice^.  But  further  the  subject  of  costs  of 
maintenance  on  suspended  orders  was  distinctly  provided  for  by 
the  85  Geo.  III.  c.  101,  s.  2.     ♦    *    ♦ 

[  148  ]  Kinglakey  in  support  of  the  rule  : 

St.  Maiy'Sy  Nottingham  v.  Kirklington  (l),  and  Rex  v.  The  Justicez 
of  Norfolk  (2),  distinctly  showed  that  the  stat.  9  Geo.  I.  c.  7,  s.  9, 
was  imperative,  and  that  the  justices  at  Sessions  having  quashed 
an  order  of  removal,  were  bound  to  grant  to  the  appellants  any 
costs  of  maintenance  which  might  have  been  incurred.  The  only 
question,  therefore,  which  arose  was,  whether  the  84th  section  of  the 
4  &  5  Will.  lY.  c.  76,  had  effected  any  alteration  of  the  law.  It 
was  submitted  that  it  had  not,  for  that  that  section  referred  only  to 
cases  where  the  pauper  was  not  actually  removed,  and  to  costs 

(1)  2  Sees.  Ca.  67.  (2)  5  B.  &  Aid.  484 ;  1  Dowl.  &  Ry.  69. 
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incurred  by  a  respondent  parish.    The  85  Geo.  III.  c.  101,  s.  2,  had        rbo. 

no  bearing  whatever  on  this  case.  Xhe 

Justices  of 
COLEBIDOB.J.:  «---"• 

I  am  of  opinion  that  this  rale  must  be  made  absolute,  for  that 
the  stat.  9  Geo.  I.  c.  7,  s.  9,  is  imperative  upon  justices,  and  requires 
them  positively  to  grant  costs  in  such  a  case  as  this.  Mr.  Smirke 
argued  that  that  statute  does  not  apply  here,  because  this  is  the 
case  of  a  suspended  order,  and  that  costs  in  such  cases  are  provided 
for  by  the  35  Geo.  III.  c.  101,  s.  2.  But  that  statute  provides  only 
for  the  costs  incurred  by  reason  of  the  suspension  of  the  order ;  in 
this  case,  however,  the  costs  claimed  were  incurred,  not  by  reason 
of  the  suspension  of  the  order,  but  after  the  order  was  executed 
and  the  pauper  was  removed.  Therefore,  down  to  the  time  of  the 
passing  of  the  Poor  *Law  Amendment  Act,  the  law  ^as  clear.  The  [  *U9  ] 
doubt  which  is  sought  to  be  raised,  rests  on  the  84th  section  of  that 
statute ;  but  I  think  that  the  argument  put  forward  in  favour  of  an 
application  to  the  two  removing  justices,  after  the  hearing  of  an 
appeal  by  the  Court  of  Quarter  Sessions,  cannot  prevail. 

Rule  absolute  accordingly. 


BUEROWES  V.  GRADIN.  i843. 

(1  Dowl.  &  L.  213—219 ;  8.  0.  12  L.  J.  Q.  B.  333.)  JunsU. 

In  an  action  for  use  and  occupation  by  a  mortgagee  against  a  tenant,  it  [  213  ] 
appeared  that  on  the  24th  of  February,  1841,  during  a  subsisting  tenancy 
of  the  defendant,  from  year  to  year,  the  mortgage  deed  was  executed ; 
subsequently  by  an  agreement  between  the  mortgagor  and  the  tenant, 
certain  improvements  were  effected  on  the  premises,  for  which  the  latter 
agreed  to  pay  an  increased  rent :  on  the  13th  of  October,  1842,  notice  of  the 
mortgage  was  given  to  the  tenant  by  the  mortgagee,  with  a  demand  of 
payihent  of  all  arrears,  and  of  all  future  rent ;  in  the  action,  both  arrears 
and  subsequently  accrued  rent  were  sought  to  be  recovered :  Held,  that  the 
plaintiff  was  entitled  to  recover  the  arrears,  as  well  as  the  subsequent 
rent,  and  also  the  amount  of  the  improved  rent ;  for  that  the  mortgage,  and 
the  subsequent  notice  of  its  execution  operated  as  an  attornment,  within 
the  4  Anne,  a  16,  s.  9,  and  that  the  case  was  not  affected  by  the  circum- 
stance of  the  defendant  being  a  mere  tenant  from  year  to  year,  and  not 
holding  under  a  lease ;  and  that  the  relative  positions  of  the  defendant  and 
the  mortgagee  were  not  altered  by  the  new  agreement  between  the  former 
and  the  mortgagor  (1). 

Baqley  obtained  a  rule,  calling  upon  the  plaintiff  to  show  cause 

why  there  should  not  be  a  new  trial  of  this  suit.    It  was  an  action 

(1)  See  the  comments  on  this  case  in  the  notes  to  Mou  v.   OaUimore,  1 
Urn.  L.  C.  523,  11th  ed.— J.  G.  P. 
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BuBBowEs  of  assumpsit,  brought  by  the  mortgagee  of  certain  premises  against 
Gradin.  the  tenant  for  use  and  occupation.  At  the  trial  before  the  Under- 
sheriff  of  Surrey,  it  appeared  that  the  defendant  had  been  tenant 
[  ♦214  ]  *from  year  to  year  of  the  premises  in  question,  during  a  period  of 
ten  years ;  and  that  he  still  continued  such  tenant  at  the  time  of 
the  commencement  of  the  action.  During  his  tenancy,  and  on  the 
24th  of  February,  1841,  his  landlord  mortgaged  his  interest  in  the 
premises  to  the  present  plaintiff,  and  subsequently  to  such  mortgage 
an  improvement  was  effected  on  the  premises  by  the  mortgagor, 
for  which  the  defendant  consented  to  pay  an  improved  rent  of  SSL, 
the  rent  which  he  had  previously  paid,  being  35Z.  per  annum.  The 
period  at  which  this  improvement  was  effected  was  not  distinctly 
ascertained  ;  but  it  was  proved,  that  subsequently  to  this  new  agree- 
ment being  entered  into,  viz.,  on  the  18th  of  October,  1842,  notice  of 
the  mortgage  was  given  by  the  plaintiff  to  the  defendant,  together 
with  a  demand  that  the  future  rent,  as  well  as  all  arrears,  should  be 
paid  to  him,  instead  of  to  the  original  landlord,  now  the  mortgagor. 
The  latter  had  previously  become  insolvent,  but  he  continued  to  act 
as  agent  of  the  mortgagee.  The  present  action  was  brought  to  recover 
rent,  which  was  due  in  respect  of  the  tenancy,  both  before  and  after 
the  notice.  The  mortgagor,  it  appeared,  was  examined  to  establish  the 
facts  of  the  mortgage,  of  the  improvement  effected,  and  of  the  notice 
to  the  tenant  of  the  mortgage.  The  present  rule  had  been  obtained 
upon  the  grounds  ;  first,  that  the  action  of  use  and  occupation  was 
not  maintainable  by  the  mortgagee ;  secondly,  that  the  mortgagee  was 
not  entitled  to  recover  in  respect  of  the  improved  rent ;  and  thirdly, 
that  the  mortgagor  was  not  a  competent  witness  to  give  evidence  (i). 

Pigott  showed  cause : 

Before  the  statute  4  Anne,  c.  16,  s.  9,  a  common  law  conveyance 
by  the  reversioner  was  void,  without  the  attornment  of  the  tenant ; 
but  since  that  statute,  the  attornment  was  no  longer  necessary  to 
give  effect  to  the  mortgage  deed.  In  this  case,  therefore,  there 
could  be  no  doubt,  that  the  defendant  had  become  tenant  to  the 
mortgagee,  by  the  assignment  of  the  reversion  of  the  mortgagor, 
[♦215]  without  any  formal  attornment  by  him.  Moss  v.  *Gallimore(2) 
showed  that  a  mortgagee,  after  giving  notice  of  the  mortgage  to  a 
tenant  in  possession  under  a  lease  prior  to  the  mortgage,  is  entitled 
to  the  rent  in  arrear  at  the  time  of  the  notice,  as  well  as  to  what 

(1)  So  much  of  the  report  as  relates         (2)  1  Doug.  279 ;  6*.  C\  1  Sm.  L.  C. 
to  the  thii'd  ground  is  omitted. — J.  G.  P.      514,  1 1th  ed. 
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accrues  afterwards,  and  he  may  distrain  for  it  after  such  notice.    Bubbowes 

Pope  V.  Biggs  {1)  was  to  the  same  eflfect;   and  in  Waddilove  v.      gbadin. 

Bamett{2)  the  law  on  this  point  was  considered  so  completely 

settled  that,  as  remarked  by  Tindal,  Ch.  J.,  it  was  not  even 

attempted  to  argue  that  the  tenant  was  estopped  from  showing 

that  the  mortgagor's  right    had  been  determined  by  a  notice. 

Doe  d.  Marriott  v.  Edwards  (3)  was  also  cited.    Nor  was  this  case 

altered  by  the  improvements  which  had  been  made  in  the  premises, 

and  the  improved  rent  agreed  to  be  paid  by  the  tenant ;  for  the 

tenure  of  the  defendant  remained  unchanged;   he  continued  to 

occupy  the  same  premises,  and  although  a  new  agreement  was 

made  with  a  view  to  an  alteration  in  the  quality  of  the  premises 

held  in  point  of  fact,  nothing  had  occurred  to  do  away  with  or  vary 

the  existing  tenancy.    Besides,  it  was  to  be  observed,  the  alteration 

in  the  quality  of  the  holding  was  effected  by  the  mortgagor,  after 

the  execution  of  the  mortgage  deed ;  the  case,  therefore,  was  that 

of  a  wrongdoer  entering  upon   the  lands  of  the  mortgagee  and 

effecting  an  improvement,  of  which  the  mortgagee  was  entitled 

to  take  the  benefit.    The  value  of  the  improvement  was  a  question 

for  the  jury,  and  it  was  quite  clear  that  neither  the  mortgagor  nor 

the  tenant  could  claim  the  advantage  of  it,  but  that  the  mortgagee 

alone  was  entitled  to  such  advantage :  Wright  v.  Birch  (4).    ♦    *    * 

Bagley,  in  support  of  the  rule :  [  216  ] 

The  present  action  of  use  and  occupation  was  founded  on  a 
supposed  contract  existing  between  the  mortgagee  and  the  tenant ; 
the  contract,  therefore,  was  founded  on  the  tenancy,  but  was  there 
any  tenancy  proved  to  exist  between  the  mortgagee  and  the 
defendant?  The  cases  to  which  reference  had  been  made  were 
cases  in  which  leases  had  existed  between  the  mortgagor  and 
the  tenant,  and  where,  therefore,  the  assignment  of  the  interest 
of  the  former  had,  under  the  4  Anne,  c.  16,  s.  9,  operated  as  an 
attornment.  But  this  was  a  mere  case  of  an  implied  contract, 
for,  the  defendant  was  tenant  only  from  year  to  year,  and  such 
a  contract  could  not  be  transferred  without  the  consent  and 
acknowledgment  of  the  tenant:  Evans  v.  Elliott  {5),  Rogers  v. 
Humphreys  {6),  Partington  v.   Woodcock  {7).    Down  to  the  24th  of 

(1)  32  R.  E.  665  (9  B.  &  C.  245 ;  4  (4)  1  T.  E.  378. 

Man.  &  By.  193).  (5)  48  E.  E.  620  (1  P.  &  D,  256; 

(2)  2  Bing.  N.  C.  638 ;  2  Scott,  763 ;      9  Ad.  &  El.  342). 

4  DowL  347.  (6)  43  E.  E.  340  (4  Ad.  &  El.  299). 

(3)  6B.  &  Ad.  1065 ;  3Nev.  &  M.  193.  (7)  45  E.  B.  592  (6  Ad.  &  El.  690). 
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BuBBowBs  February,  1841,  when  the  mortgage  deed  was  execated,  the 
Gbadik.  defendant  held  the  premises  of  the  mortgagor ;  there  was  no  proof 
of  the  time  when  the  mortgage  was  forfeited,  nor  of  the  time  when 
the  mortgagor's  interest  ceased,  but  the  plaintiff  was  a  total 
stranger  to  the  defendant  down  to  the  18th  of  October,  1842, 
when  he  gave  notice  of  the  execution  of  the  mortgage  deed,  and  of 
his  interest  in  the  rent.  It  was  then,  it  was  submitted,  that  his 
right  accrued ;  down  to  that  time  the  mortgagor  might  have 
recovered  whatever  rent  was  due ;  and  the  payment  of  rent  to  the 
mortgagor  up  to  that  time  would  have  discharged  the  defendant 
from  all  liability:  Balls  v.  WestwoodO),  Waddilove  v.  Bametty 
Broum  v.  Storey  (2).     ♦     *     * 

Cur.  €tdv.  vuU. 

I  217  ]  WlOHTMAN,   J.  : 

This  was  an  action  for  use  and  occupation,  brought  by  the 
mortgagee  of  certain  premises  against  the  defendant,  who  was 
tenant  from  year  to  year  to  the  mortgagor  anterior  to  the  mortgage, 
and  continued  in  possession  as  tenant  down  to  the  time  of  the 
action  brought.  The  mortgagee  gave  notice  to  the  tenant  to  pay 
him  the  arrears  of  rent,  and  afterwards,  upon  non-payment,  brought 
this  action  to  recover,  as  well  rent  due  at  the  time  of  the  notice, 
as  that  which  became  due  subsequently.  Some  time  after  the 
mortgage,  and  before  the  demand  by  the  plaintiff  on  the  defendant, 
there  had  been  an  alteration  by  agreement  between  the  tenant  and 
the  mortgagor,  in  the  amount  of  the  rent,  from  85Z.  to  88Z.  per 
annum,  the  mortgagee  not  having  interfered  until  he  gave  the 
notice.  It  was  not  accurately  ascertained  when  this  alteration  was 
effected,  but  it  was  proved  that  it  arose  in  consequence  of  some 
improvement  effected  on  the  premises  by  the  mortgagor.  It  was 
contended  by  Mr.  Bagley,  that  in  this  state  of  things,  and  on  the 
authority  of  some  recent  cases,  and  especially  of  Evans  v.  Elliott, 
the  mortgagee  was  not  entitled  to  recover  in  this  action  for  use  and 
occupation  from  the  tenant,  on  the  ground  that  there  was  no 
existing  contract  between  them.  But,  it  appears  to  me,  that  in 
this  case  the  plaintiff  is  entitled  to  recover,  and  that  the  case  falls 
directly  within  that  of  Moss  v.  Oallimorej  which  has  settled  the 
point,  that  where  a  tenancy  has  existed  before  the  mortgage,  upon 
the  mortgage  taking  place,  the  tenant  is  to  be  considered  as  having 
attorned  to  the  mortgagee,  and  as  becoming  tenant  to  him  in  the 

(1)  2  Camp.  11.  (2)  1  Scotfa  N.  B.  9;  1  Man.  &  G.  117. 
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same  manner  as  in  the  ^ordinary  case  of  a  conveyance  of  a  reversion,  Bubbowbs 
and  that  the  conveyance  by  mortgage  has  the  effect  of  an  attornment,  gradin. 
Whenever,  therefore,  a  mortgagor  conveys  his  estate  to  a  mortgagee,  [  *2i8  ] 
the  tenants  of  the  former  become  tenants  of  the  latter,  subject  to 
all  the  ordinary  incidents  to  such  a  relation,  amongst  which  is  that 
of  being  liable  to  an  action  for  use  and  occupation  to  recover  arrears 
of  rent,  accruing  after  the  mortgage,  and  remaining  unpaid  after 
notice  of  the  mortgage  is  given.  The  cases  which  were  referred  to 
on  the  part  of  the  defendant,  were  all  cases  between  the  mortgagee 
and  the  tenant  of  the  mortgagor  coming  in  after  the  mortgage,  and 
where  the  mortgage  deed  therefore  had  not  the  effect  of  an 
attornment  under  the  statute  4  Anne,  c.  16,  s.  9.  The  case  of 
Evans  v.  Elliott  was  of  this  nature.  There  it  was  decided  that 
where  a  lease  is  granted  by  a  mortgagor  after  the  date  of  the 
mortgage,  notice  by  the  mortgagee  to  the  tenant  to  pay  the  rent, 
does  not  constitute  a  tenancy  between  the  mortgagee  and  the  tenant, 
so  as  to  enable  the  mortgagee  to  distrain  for  rent  in  arrear  after 
the  notice.  The  situation  of  a  teneait,  where  the  tenancy  is  created 
before  the  mortgage  is,  however,  obviously  different  from  that  of 
the  tenant  of  a  mortgagor  who  comes  in  after  the  mortgage.  The 
mortgagee  could  not  dispossess  the  tenant  without  six  months' 
notice,  in  the  case  of  a  tenancy  anterior  to  the  mortgage,  but  he 
might  eject  both  the  mortgagor  and  the  mortgagor's  tenant  who 
came  in  after  the  mortgage,  and  the  utmost  he  need  do,  would  be 
to  demand  possession.  The  only  question  is,  whether  the  alteration 
made  in  the  terms  of  the  tenancy  had  the  effect  of  so  changing  the 
situation  of  the  parties  that  the  tenant  could  be  considered  as  no 
longer  holding  of  the  mortgagee?  It  seems  to  me,  that  the 
alteration  made  with  respect  to  the  amount  of  rent  between  the 
tenant  and  the  mortgagor,  did  not  destroy  the  tenancy,  though  to 
that  extent  the  terms  were  changed,  but  that  the  tenant  still  held 
of  the  mortgagee  as  before,  and  that  the  latter  might  adopt  the 
dealing  of  the  mortgagor  as  his  agent,  which  had  already  been 
acceded  to  by  the  tenant.  It  seems,  therefore,  *to  me,  that  the  [  *21d  ] 
mortgagee  is  entitled  to  recover,  not  merely  the  amount  of  rent 
originally  payable,  but  the  additional  rent  also,  which,  in  conse- 
quence of  the  improvement  of  the  land,  the  tenant  agreed  to  pay. 
It  is  true  that  the  agreement  was  with  the  mortgagor,  but  under 
the  circumstances,  I  think  the  mortgagee  is  at  liberty  to  avail 
himself  of  that  agreement.     *    *     * 

Rule  discharged. 
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1843.  WEBB  V.  TAYLOR. 

^^^'  (1  Dowl.  &  L.  676—688 ;  S.  C.  13  L.  J.  a  B.  24 ;  8  Jur.  39.) 

[  676  ]  Where  a  cause  is  referred  by  deed  of  submission  between  the  parties, 

containing  a  clause  that  the  submission  may  be  made  a  rule  of  Court,  &e 
attorneys  of  the  parties  and  witnesses  are  privileged  from  arrest  during  the 
period  of  their  attendance  on  the  arbitrator  (1). 

An  attorney  arrested  while  in  attendance  on  an  arbitration  in  his  pro- 
fessional capacity,  and  entitled  to  his  privilege,  does  not  waive  his  right  to 
be  discharged  by  delaying  to  apply  for  such  discharge  for  twenty-three 
days,  where  the  situation  of  the  other  party  has  not  been  changed ;  but 
where  an  attorney  had  been  arrested  and  was  discharged  out  of  custody, 
the  GoTTRT  refused,  under  such  circumstances,  to  allow  costs  against  the 
plaintiff. 

WiLLES  moved  for  a  rule,  calling  upon  the  plaintiff  to  show  cause 
why  the  judgment  signed  upon  a  cognovit  actionem  given  by  the 
defendant  should  not  be  set  aside,  together  with  the  writ  of  ca.  sa. 
issued  thereon,  and  why  the  defendant  should  not  be  discharged 
out  of  custody.  It  appeared,  that  the  action  had  been  brought  in 
the  name  of  the  present  plaintiff,  Webb,  as  the  public  officer  of  the 
[  •677  ]  Manchester  and  Liverpool  District  Bank,  pursuant  to  the  *provi8ion8 
of  the  7  Geo.  lY.  c.  46,  and  that  the  suit  having  proceeded  as  far 
as  plea  pleaded,  the  defendant,  on  the  15th  of  July,  1841,  gave  a 
cognovit  [confessing  judgment  for  448Z.  18«.,  together  with  mterest 
and  costs]. 

On  the  9th  of  September,  1848,  judgment  was  signed,  and  on  the 

4th  of  October,  a  capias  ad  satisfaciendum  was  issued,  by  virtue  of 

which  writ  the  defendant  was  taken  into  custody  on  the  5th  of 

October.    On  the  28th  of  October,  an  application  for  the  discharge 

of  the  defendant  was  made  to  a  Judge  at  Chambers,  but  rejected. 

The  present  motion  was  made  on  the  4th  of  November.      The 

[  678  ]       grounds  upon  which  the  application  was  rested,  were    *    *    ;  and 

secondly,  that  the  defendant,  at  the  time  of  his  arrest  was  privileged 

as  an  attorney  conducting  a  cause  before  an  arbitrator.  The  affidavit 

stated,  that  the  defendant  was  an  attorney  of  the  Court  of  Exchequer; 

that  before  and  at  the  time  of  his  arrest,  an  action  of  replevin  had 

been  commenced,  and  was  then  pending  in  the  Court  of  Exchequer 

between  two  persons  named  Hand  and  Asprey,  and  that  in  that 

action  the  defendant  was  retained  by  Hand  as  his  attorney ;  that 

by  an  agreement  in  writing  made  between  the  parties  to  that  suit, 

it  was  agreed  that  the  cause  should  be  referred  to  the  award  of  one 

£.,  of  Leeds,  and  that  in  the  said  agreement  was  contained  a  term, 

(1)  See  now  the  Arbitration  Act,  1889  (52  &  53  Tict  c.  49),  as.  1,  8  and 
18.— J.  G.  P. 


VOL.  Lxvn.]   1843.     Q.  B.     1  DOWL.  &  L.  678—688.  859 

that  the  said  submiBsion  to  arbitration  should  be  made  a  rule  of  Wkbb 
Court;  that  an  appointment  was  made  by  B.,  the  arbitrator,  to  tatlob. 
enter  upon  the  reference  on  the  5th  of  October,  and  that  the 
deponent  attended  before  the  arbitrator  in  pursuance  of  that 
appointment  on  that  day ;  that  while  he  was  actually  in  attendance 
upon  the  arbitrator  as  attorney,  the  sheriff's  officer  entered  the 
room,  called  him  aside,  and  arrested  him  on  the  ca.  aa.  issued  in 
this  action. 

A  rule  nisi  having  been  granted,     ♦     ♦     ♦ 

F.  V.  Lee  for  the  plaintiff : 

*  *    As  to  the  privilege  of  the  defendant.     The  submission  to       [  679  ] 
reference  was  a  mere  private  agreement  between  the  parties  not 
sanctioned  by  the  authority  of  any  Court,  for  although  by  the 
affidavits,  it  appeared,  that  the  deed  of  submission  contained  a  term 

that  the  agreement  might  be  made  a  rule  of  Court,  it  was  not 
sworn,  that  that  step  had  been  taken.  The  privilege  of  a  witness 
depended  upon  the  necessity  for  his  attendance,  and  that  necessity 
was  only  to  be  relied  upon  in  cases  where  a  subpcena  might  have 
been  obtained,  "^and  his  attendance  compelled.  Spence  v.  Stuart  (i),  [  *680  ] 
was  distinguishable  from  this  case.  There  the  Court  held,  that  a 
witness  was  privileged  from  arrest  while  in  attendance  upon  an 
arbitrator  in  a  cause  referred  under  an  order  of  Nisi  Prius.  There, 
therefore,  the  proceedings  before  the  arbitrator  were  sanctioned  by 
the  Court,  but  here  no  such  sanction  had  been  procured.  Besides, 
in  this  case,  the  defendant  had.waived  his  right  to  raise  this  objection ; 
first,  because  he  had  entered  into  terms  of  compromise  with  the 
plaintiff's  attorney ;  and,  secondly,  by  reason  of  the  lapse  of  time 
between  his  arrest  and  his  application  at  Chambers,  to  be  discharged. 
The  affidavits,  in  answer,  stated,  that  the  sheriff's  officer,  at  the 
request  of  the  defendant,  had  taken  him  to  the  plaintiff's  attorney, 
and  that  he  had  held  a  communication  with  him  as  to  the  terms  on 
which  he  might  obtain  his  liberty;  and  that  he  had  left  on  an 
understanding  that  he  was  to  enter  into  a  correspondence  with  a 
friend  to  advance  the  money  necessary  to  procure  his  discharge, 
and  to  satisfy  the  judgment.  Further,  he  had  never  suggested  any 
claim  of  privilege  until  his  application  at  Chambers.    *    *    * 

Martin  and  Willes  for  the  defendant : 

*  *     The  defendant  was  entitled  to  be  discharged  on  the  ground       [  683  ] 

(1)  6  E.  £.  049  (3  East,  89). 
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Webb  of  his  privilege.  The  case  fell  within  the  rule  contended  for  on  the 
Taylob,  other  side  that  privilege  from  arrest  existed  only  where  the  attend- 
ance of  the  party  was  compulsory,  for  there  being  in  this  case  an 
action  actually  pending,  which  was  referred  upon  the  terms  that 
the  deed  of  submission  should  be  made  a  rule  of  Court,  the  case 
fell  within  the  provisions  of  the  8  &  4  Will.  IV.  c.  42,  ss.  89  and 
40  (i),  for  the  witnesses  might  be  compelled  to  attend  by  suhpcma. 
The  case,  therefore,  fell  within  the  authority  of  Spence  v.  Stuart^ 
and  the  fact  that  the  deed  of  submission  had  not  been  made  a  rule 
of  Court,  as  well  as  the  distinction  that  in  that  case  the  reference 
was  under  an  order  of  Nisi  Prius,  was  immaterial. 

(Pattbson,  J. :  There  was  this  difference  before  the  Act  of  the 
3  &  4  Will.  IV.  c.  42 ;  that  under  an  order  of  Nisi  Frius,  and  also 
under  an  order  of  a  Judge  made  in  a  cause,  a  witness  was  compel- 
[  *^^  ]  lable  to  attend  before  an  arbitrator;  '''but  in  the  case  of  a  submission 
to  reference  a  witness  could  not  be  compelled  to  attend.  The  pro- 
tection of  a  witness  seems  to  be  founded  upon  the  suggestion  that 
a  person  properly  in  attendance  ought  not  to  be  prejudiced  in  his 
own  interests  by  his  attendance ;  but  that  where  he  attended 
voluntarily,  he  ought  not  to  be  protected.  But  since  that  Act,  it  is 
clear,  that  under  a  deed  of  submission  such  as  this,  the  attendance 
of  a  witness  may  be  compelled  by  subpogna.  Then  when  a  man 
may  be  compelled  to  attend,  although  in  fact  he  attends  voluntarily, 
his  privilege  still  holds ;  therefore,  a  witness  in  this  case,  in  the 
position  of  the  defendant,  would  be  privileged.  If,  then,  this  is  a 
case  in  which  a  witness  would  be  privileged,  it  is  also  a  proceeding 
in  which  the  attorney  would  be  protected ;  because  we  always  find 
that  where  a  witness  is  protected,  there  also  the  parties  and  the 
attorney  would  be  protected.  The  power  of  compelling  the 
attendance  of  witnesses  gives  to  the  proceedings  of  an  arbitrator, 
even  though  no  action  is  pending,  a  judicial  character,  and  protects 
the  parties  attending  on  them.) 

Thirdly,  as  to  the  supposed  waiver.  The  affidavits  of  the  defendant 

(1)  Section  40  enacted  *'  That  when  be  made  for  that  purpoae,  to  Gommand 

any  reference  shall  have  been  made  by  the  attendance  and  examination  of  any 

any  such  rule  or  order  as  aforesaid,  or  person  to  be  named,  &c.,  and  the  dis- 

by  any  submission    containing  such  obedience  to  any  such  rule  or  order, 

agreement  as  aforesaid,   it  shall   be  shall  be  deemed  a  contempt  of  Court," 

lawful  for  the  Court  by  which  such  &c    Bepealed  by  the  Arbitration  Act, 

rule  or  order  shall  be  made,  or  which  1889  (52  &  53  Yict.  c.  49).     Compare 

shall  be  mentioned  in  such  agreement,  sects.  1,  8  and  18  of  that  Act. — J.  G.  P. 
or  for  any  Judg^e,  by  rule  or  order  to 
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produced  in  answer  to  those  sworn  in  support  of  the  rule  for  the  Wbbb 
amendment,  denied  that  the  defendant  had  ever  entered  into  any  tatlok. 
terms  of  compromise ;  and  even  upon  the  plaintiff's  affidavits,  it 
appeared,  that  the  defendant  had  only  promised  to  endeavour  to 
raise  the  money.  Nor  had  the  defendant  waived  his  right  to 
apply  by  the  delay  which  had  arisen.  It  was  incompetent  for  a 
defendant  to  waive  his  right  to  be  discharged  from  a  custody  which 
was  in  itself  illegal.  Co.  Litt.  80  a,  showed,  that  no  man  could 
give  authority  to  another  to  do  an  act  in  itself  unlawful. 

(Patteson,  J. :  I  agree  to  your  proposition,  for  it  is  held,  that 
if  a  man  is  taken  on  a  ea.  sa.,  and  he  is  discharged  on  the  terms 
that  if  he  does  not  pay,  he  may  be  taken  again,  such  an  agreement 
is  illegal,  and  cannot  be  enforced ;  therefore,  I  agree  that  a  man 
cannot  be  subjected  to  arrest,  if  the  law  does  not  allow  him  to  be 
arrested.  It  is  laid  down,  that  a  prisoner  *cannot  by  laches^  [  •685  ] 
prevent  himself  from  taking  advantage  of  the  illegality  of  his  arrest. 
If  there  is  any  case  in  which  that  rule  would  apply,  it  is  a  case  of 
privilege.  If  the  arrest  is  illegal,  ab  initio,  the  illegality  cannot  be 
waived.  This  is  shown  by  the  circumstance,  that  a  sheriff  cannot 
be  sued  for  an  arrest  illegal  on  the  ground  of  privilege,  unless 
malice  is  shown.) 

Clark's  case  (i)  was  referred  to.  The  regular  course,  according 
to  ancient  practice,  would  have  been,  no  doubt,  to  sue  out  a  writ  of 
privilege,  and  by  means  thereof  the  ca.  sa.  would  have  been  super- 
seded ;  but  as  in  the  case  of  the  writ  of  audita  qv^reld,  the  Court 
now  granted  that  relief  upon  summary  motion,  which  formerly  had 
been  given  upon  the  more  formal  mode  of  proceeding.  The  forms 
of  writs  of  privilege  were  to  be  found  in  Bastall's  Ent.  pp.  469,  481, 
and  they  were  also  referred  to  in  Com.  Dig.  tit.  "Privilege,"  (A  8). 
To  the  writ  of  privilege,  there  was  no  Statute  of  Limitations,  and 
the  Court  would  not,  in  this  case,  impose  a  limitation  of  twenty- 
three  days,  namely,  the  period  which  had  elapsed  from  the  arrest 
of  the  defendant  to  the  time  of  his  application  at  Chambers,  upon 
his  right  to  be  discharged.     *     *     * 

Patteson,  J. :  [  686  ] 

It  appears  to  me,  that  in  this  case,  the  defendant  is  entitled  to 
be  discharged  out  of  custody,  on  the  ground  of  privilege.  I  have 
already  stated  why  I  think  it  is  a  case  in  which  the  rule  respecting 

(1)  5  Co.  Eep.  64. 
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wkbb  privilege  applies.  There  would  have  been  some  difficulty  in  coining 
Taylob.  to  that  conclusion  before  the  passing  of  the  Act,  8  &  4  Will.  IV.  c.  42. 
Previously  to  that  Act,  considerable  doubt  existed  whether  a  party 
attending  an  arbitrator  was  privileged  from  arrest,  but  since  that 
statute,  I  do  not  think  that  any  difficulty  exists ;  but  that  this  is  a 
case  of  privilege.  Then  as  to  the  time  at  which  the  application  for 
the  discharge  of  the  defendant  was  originally  made.  I  do  not 
know  of  any  case  in  which  it  is  held  that  a  person  in  the  position 
of  this  defendant,  is  obliged  to  come  promptly  to  the  Court ;  and 
I  think  that  there  is  a  great  deal  in  what  Mr.  Willes  has  said,  that 
in  all  probability  the  motion  for  the  discharge  of  the  defendant 
under  the  circumstances  which  here  exist,  is  substituted  for  the 
old  writ  of  privilege,  just  as  the  motion  is  substituted  for  the  writ 
of  axiditd  quereld ;  and  there  is  nothing  to  show,  that  such  a  writ 

[  *687  ]  could  not  be  sued  *out  after  twenty-three  days  from  the  time  of 
the  arrest  of  the  defendant.  Therefore,  I  do  not  see,  that  the  lapse 
of  time,  in  this  case,  between  the  arrest  and  the  defendant's 
application  to  be  discharged,  is  at  all  important.  If,  indeed,  any 
terms  had  been  agreed  upon,  and  so  the  defendant  had  prejudiced 
the  other  party,  that  might  have  been  a  reason  why  this  motion 
should  not  have  been  made,  but  I  collect  from  the  affidavits  that 
no  such  agreement  was  made,  and  I  think,  therefore,  that  this 
rule  must  be  made  absolute  for  discharging  the  defendant  out  of 
custody.    *    *    * 

livles  absolute^  without  costs. 


"43.  FLIGHT  V.  COOK. 

Nov  24. 
(1  Dowl.  &  L.  714—718 ;  S.  0.  13  L.  J.  Q.  B.  78 ;  8  Jur.  125.) 

I  '^^  J  An  attorney  who  is  going  abroad,  is  not  privileged  from  arrest  on  mesne 

process,  under  the  1  &  2  Yict.  c.  110,  s.  3  (1). 

A  party  claiming  a  privilege  from  arrest  on  application  for  discharge  to 
a  Judge  at  Chambers,  disclosed  only  one  ground  of  privilege :  Held,  that  he 
could  not  avail  himself,  on  a  subsequent  application  to  this  Court,  of  another 
and  separate  ground,  on  which  he  might  have  rested  his  original  application. 

*  *  The  action  was  on  a  bill  of  exchange,  against  the  defendant 
as  indorsee.  The  defendant  pleaded,  amongst  other  pleas,  that  his 
indorsement  had  been  obtained  by  the  fraud,  covin,  and  misrepre- 
sentation of  a  person  named  Skey,  and  that  the  bill  was  indorsed 
by  Skey  to  the  plaintiff  without  value.     ♦     *     * 

(1)  Repealed  by  32  &  33  Vict.  c.  83,  in  the  Debtors  Act,  1869  (32  &  33 
s.  20.    See  now  the  similar  provision      Vict.  c.  62),  s.  6. — J.  G.  P. 
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F.  Kellyy  with  whom  was  Hoggins,  opposed  a  rule  obtained  by  Flight 
UdaUf  calling  upon  the  plaintiff  to  show  cause  why  an  exoneretur  cook. 
should  not  be  entered  on  the  bail  piece,  and  why  the  writ  of  capitis  [  716  ] 
should  not  be  set  aside,  and  the  order  of  Coltman,  J.,  in  this  cause 
be  rescinded.  The  defendant,  who  was  an  attorney,  had  been 
arrested  by  virtue  of  an  order  made  by  Mr.  Justice  Coltman  under 
the  1  &  2  Vict.  c.  110,  s.  8,  on  an  affidavit  stating  that  the  defen- 
dant  had  given  up  his  place  of  business,  that  there  was  great 
difficulty  in  finding  him,  and  that  he  was  about  to  quit  England. 
The  defendant  had  taken  out  a  summons  for  his  discharge,  which 
was  heard  before  Mr.  Justice  Coltman  at  Chambers ;  and  on  that 
occasion,  the  only  objections  raised  were,  that  as  an  attorney,  he 
could  not  be  arrested  because  he  was  going  abroad  ;  and  that  even 
if  he  could,  it  did  not  sufficiently  appear  that  he  was  about  to  quit 
England.  The  learned  Judge  decided  against  both  these  objections ; 
and  the  present  rule  was  subsequently  obtained  on  three  grounds. 
First,  that  as  an  attorney,  he  was  not  liable  to  arrest.  Secondly, 
that  there  was  no  sufficient  facts  in  the  affidavit  on  which  the  order 
for  the  arrest  was  obtained,  to  show  that  he  was  going  abroad. 
(The  facts  and  arguments  on  this  second  point  are  omitted,  as  the 
Court  was  of  opinion  that  it  sufficiently  appeared  on  the  affidavits 
that  he  was  about  to  quit  the  country.)  And  thirdly,  that  he  was 
privileged  from  arrest  on  the  occasion  in  question,  being  on  his 
return  from  a  Police  Court,  where  he  was  professionally  engaged 
on  a  retainer.  As  to  the  first  point,  it  was  submitted,  that  an 
attorney  had  no  privilege  from  arrest  for  his  own  benefit,  but  for 
the  benefit  of  his  clients.  *This  was  the  only  ground  on  which  an  [  *7i6  ] 
attorney  was  protected  more  than  any  other  person.  The  reason 
for  the  exemption  was,  that  those  parties  who  had  confided  to  him 
the  prosecution  and  defence  of  their  suits,  might  not  be  hindered 
in  their  legal  rights  by  his  being  imprisoned.  But  if  he  went 
abroad,  they  were  as  much  deprived  of  his  assistance  as  if  he  were 
imprisoned.  If,  therefore,  the  intention  to  go  abroad  clearly 
appeared,  as  in  the  present  case,  the  reason  of  the  privilege  ceased, 
cesaante  ratione,  cessat  et  ipsa  lex.  And  the  case  of  I'homsan  v. 
Moore  (i)  is  an  express  authority  upon  this  point.  As  to  the  other 
point,  that  he  was  privileged  as  an  attorney  returning  from  a  Police 
Court  where  he  had  been  professionally  engaged ;  that  would  have 
been  a  sufficient  ground  for  his  discharge  on  the  motion  before  the 
Judge  at  Chambers :  and  where  a  party  is  entitled  to  discbarge  for 

(1)  1  Dowl.  N.  S.  283. 


864  1843.    Q.  B.     1  DOWL.  &  L.  716—717.  [b.b. 

Flight  any  irregularity,  he  can  not  make  each  separate  instance  of  irrega- 
CooK.  larity  the  ground  of  a  separate  motion,  but  must  state  them  all  at 
once,  or  he  mil  be  precluded  from  making  use  of  them  on  a  subse- 
quent motion,  in  the  nature  of  an  appeal  from  the  decision  already 
pronounced.  That  objection,  therefore,  could  not  be  argued  as  a 
reason  for  rescinding  Mr.  Justice  Coltman's  order. 

Thesiger  in  support  of  the  rule : 

Before  the  recent  statute,  Mr.  Cook  would  have  been  entitled  to 
his  discharge  on  the  authority  of  Redman's  case  (i).  But  the 
1  &  2  Vict.  c.  110,  was  in  favour  of  liberty  and  against  arrests, 
and  sec.  8,  under  which  this  order  for  arrest  was  obtained,  is 
expressly  restricted  to  cases  in  which  by  law,  the  party  was  already 
liable  to  arrest.  The  words  are  ''  if  any  plaintiff  in  any  action  in 
any  of  her  Majesty's  superior  Courts  at  Westminster,  in  which  the 
defendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a 
Judge  or  without  such  order."  The  words  of  this  statute  were  not 
[  ♦717  ]  brought  under  the  notice  of  Pattbson,  J.,  in  Thomson  v.  *Moore^  or, 
probably,  he  would  have  granted  the  rule  in  that  case.  As  to  the 
other  point,  it  was  submitted,  that  this  was  in  the  light  of  an 
original  motion.  The  6th  section  of  1  &  2  Yict.  c.  110,  which 
confers  the  power,  shows  by  the  terms  of  it,  that  this  is  so.  Another 
proof  is,  that  the  party  may  use  fresh  affidavits,  which  in  the 
ordinary  case  of  an  appeal  from  a  decision  of  a  Judge  at  Chambers, 
he  could  not  do. 

WlGHTMAN,  J. : 

It  seems  to  me  that  this  rule  ought  to  be  discharged.  There 
were  three  grounds  on  which  it  was  sought  to  be  made  absolute. 
First,  that  as  an  attorney  he  was  not  liable  to  arrest.  Secondly, 
that  there  were  no  sufficient  facts  in  the  affidavit  on  which  the  order 
for  the  arrest  was  obtained,  to  show  that  he  was  going  abroad. 
Thirdly,  that  he  was  privileged  from  arrest  on  the  occasion  in 
question,  being  on  his  return  from  a  Police  Court,  where  he  was 
professionally  engaged  on  a  retainer.  With  respect  to  the  second 
ground,  it  appears  to  me  there  were  sufficient  facts  stated  in  the 
affidavits  to  warrant  the  learned  Judge  granting  the  order  for  arrest 
which  he  did.  (His  Lordship  then  commented  on  the  facts.) 
Assuming,  therefore,  that  the  writ  of  capias  was  properly  issued, 
then  comes  the  question  of  whether  he  was  privileged  from  arrest, 

(1)  1  Mod.  10. 
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as  being  an  attorney ;   and  on  that  point  I  fully  agree  with  the       Flight 

decision  of  my  brother  Pattesok  in  the  ease  that  has  been  cited,        cook. 

that  there  is  no  privilege  for  an  attorney  who  is  going  abroad. 

Redman's  case,  when  it  comes  to  be  looked  into,  was  decided  upon 

a  different  ground.     The  reason  of  that  decision  clearly  was,  that 

the  plaintiff  had  declared  against  the  defendant,  and  had  thus 

waived  his  putting  in  bail.    If  that  had  not  been  so,  it  would  seem 

from  that  case,  that  the  attorney's  going  abroad  would  have  subjected 

him  to  liability  to  arrest.     The  privilege  of  the  attorney  is  for  the 

benefit  of  the  client ;  but  how  can  the  client  be  said  to  derive  any 

benefit  from  an  attorney  who  is  going  abroad,  or  to  sustain  any 

injury  from  his  arrest?    I,  therefore,  think  *that  Mr.  Cook  was       [•718] 

not  privileged.     There  remains  the  third  ground,  and  it  has  been 

urged  that  Mr.  Cook  was  attending  at  the  Police  Court  on  retainer. 

But  that  ground  of  privilege  was  not  insisted  on  before  the  learned 

Judge  at  Chambers  at  the  time  of  making  the  motion  for  his 

discharge  out  of  custody,  when  it  would  have  been  available ;  and 

I  think  it  is  now  too  late  to  urge  it.    It  seems  to  me  to  be  a  very 

wholesome  rule  of  practice,  that  where  a  party  makes  an  application 

for  his  discharge  on  the  score  of  irregularity,  and  there  are  several 

objections,  they  should  all  be  brought  before  the  Judge  at  one  and 

the  same  time ;  and  not  that  one  failing,  the  defendant  should 

then  come  to  the  Court  with  another.     The  rule  will,  therefore,  be 

discharged. 

Rule  discharged,  with  costs. 


Ex  PARTE  The  OVEESEEBS  of  ACKWOETH.  iws. 

(1  Dowl.  &  L.  718—721 ;  S.  C.  3  a  B.  397;  13  L.  J.  M.  0.  38.)  [  718  ] 

Where  the  Court  of  Qiiarter  Sessions  having  jurisdiction  over  an  appeal, 
have  directed  an  entry  to  be  made,  that  an  order  of  removal  has  been 
"quashed,  not  on  the  merits ;  "  the  Court  of  Queen's  Bench  will  not  grant 
a  mandamus  commanding  an  erasure  of  that  entry,  although  it  appears 
that  the  order,  in  point  of  fact,  was  quashed  on  the  merits. 

On  the  trial  of  an  appeal  against  an  order  of  removal,  it  was  objected 
that  the  examinations  were  defective  for  not  stating  that  a  former  order 
which  had  been  made  and  siispended,  and  on  which  the  respondents  relied, 
had  ever  been  acted  on,  after  the  cause  of  its  suspension  had  ceased :  Held, 
that  a  decision  of  the  Sessions,  that  this  objection  was  a  valid  one,  was  a 
decision  on  the  merits  of  the  settlement  (1). 

P ASHLEY  moved  for  a  rule,  calling  upon  certain  justices  of  the 
West  Riding  of  the  county  of  York,  and  also  upon  the  overseers  of 

(1)  See  Reg.  v.  Middlesex  {Justices  of)  (1877)  2  Q.  B.  D.  616,  519.— J.  G.  P. 
B.B. — VOL.  LXVII.  56 
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the  township  of  Shillington,  in  the  same  riding,  to  show  caase  whj 
a  mandamus  should  not  issue,  commanding  the  said  justices  to  erase 
from  the  records  of  the  Court  of  Quarter  Sessions,  an  entry,  touching 
the  quashing  of  an  order  of  removal  of  Joseph  Johnson,  his  wife 
and  children,  from  the  township  of  Shillington  to  that  of  Ackworth, 
dated  the  29th  of  May,  1843,  so  far  as  the  same  entry  stated  the 
said  quashing  to  have  been  **  not  on  the  merits  ;"  or  to  enter  con- 
tinuances, and  hear  an  appeal  against  the  same  order.    It  appeared, 
that  on  the  29th  of  May,  1848,  an  order  for  the  removal  of  Joseph 
[  *7i9  ]      Johnson,  *Mary  his  wife  and  their  four  children,  from  the  township 
of  Shillington  to  that  of  Ackworth,  was  made  under  the  hands  and 
seals  of  two  justices  of  the  West  Biding  of  Yorkshire.     At  the 
Midsummer  General  Quarter  Sessions,  an  appeal  was  entered  and 
respited  by  the  overseers  of  Ackworth,  against  this  order,  and  notice 
and  grounds  of  appeal  were  duly  served  upon- the  overseers  of 
Shillington.    On  the  appeal  coming  on  to  be  tried  at  the  adjourned 
Quarter  Sessions  for  the  West  Biding  of  Yorkshire,  on  the  29th  of 
October  in  the  same  year,  it  appeared  that  the  examinations  were 
defective,  in  not  stating  that  a  former  order  of  removal  which  had 
been  made  and  suspended,  and  on  which  the  respondents  relied,  had 
ever  been  acted  on,  after  the  cause  of  its  suspension  had  ceased. 
The  magistrates  decided  that  this  defect  was  fatal,  and  that  the 
order  must  be  quashed :  but  they  caused  an  entry  to  be  made  on  the 
record,  that  it  was  ''quashed,  not  on  the  merits."    In  this,  it  was 
submitted,  they  were  clearly  in  error,  inasmuch  as  that  quashing 
an  order  on  such  an  objection,  was  as  much  quashing  it  on  the 
merits,  as  if  the  case  had  been  gone  into,  and  the  parties  had  failed 
to  produce  evidence  of  certain  necessary  facts :  Reg.  v.  Clint  (i), 
Reg.  V.  Jmtices  of  West  Riding  (2),  Reg.  v.  Church  Knowle  (8),  Reg.  v. 
Evenwood  and  Barony  (4),  Reg.  v.  Justices  of  Middlesex  (6).     This 
application  is  not,  as  in  the  case  of  Rex  v.  Justifies  of  Devon  (6),  to 
compel  the  Sessions  to  make  a  special  entry  on  their  records ;  but 
to  alter  an  erroneous  entry,  which  would  have  the  effect  of  preventing 
the  parties  from  bringing  the  case  to  a  hearing  on  a  future  occasion : 
Rex  V.  Wick  St.  Lawrence  (7).     The  case  of  Reg.  v.  Justices  of  West 
Riding  (8),  is  also  an  authority  to  show  that  it  is  within  the  power 

(1)  11  Ad.  &  EI.  624;  1  O.  &  D.  (5)  11  Ad,  &  El.  809;  3  P.  A  D. 
245.  459. 

(2)  10  Ad.  &  EI.  685;  3  P.  &  D.  (6)  22  E.  E.  789  (I  Chit.  Eep.  34). 
462.  (7)  5  B.  &  Ad.  526 ;  2  Nev.  &  M.  289. 

(3)  7  Ad.  &  EL  471 ;  3  N.  &  P.  359.  (8)  64  E.  B.  451  (5  Q.  B.  1 ;  3  O.  4 

(4)  3  Q.  B.  370;  3  G.  &  D.  145.  D.  170). 
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of  this  Court  *to  order  such  an  erasure  to  be  made.    And  this  Court      Ex  parte 

The  OvbR" 
has  frequently  compelled  the  entry  of  continuances  to  be  made,      seerhop 

which  is  a  stronger  instance  of  their  power,  than  the  one  now    -^ckwobth, 

sought  to  be  obtained. 

Cur.  adv.  vtdt. 

Pattbson,  J. : 

This  was  a  motion  for  a  mandamvs  to  command  certain  justices 
to  erase  from  the  records  of  the  Quarter  Sessions,  a  certain  entry ; 
or  to  enter  continuances,  and  hear  an  appeal.  It  appears  that  the 
examinations  in  this  case,  disclosed  no  ground  of  removal,  being 
defective  in  not  stating  that  a  former  order,  which  had  been  made 
and  suspended,  and  on  which  the  respondents  relied,  had  ever  been 
acted  on  after  the  cause  of  its  suspension  had  ceased.  The  Sessions 
were  of  opinion  that  on  that  ground  the  examinations  were  bad,  and 
they  quashed  the  order,  at  the  same  time  making  a  special  entry, 
that  the  order  was  *'  quashed,  not  on  the  merits."  When  this  motion 
was  made,  it  struck  me  that  the  Sessions  were  right  in  making  that 
entry,  but  I  am  free  to  confess  that  I  now  think  that  that  was  an 
erroneous  opinion.  The  cases  of  Reg.  v.  The  Inhabitants  o/Evenwood 
and  Barony  (i),  and  Reg.  v.  The  Inhabitants  of  Charlbury  (2),  have 
rightly  decided,  that  where  an  examination  is  defective,  and  does 
not  show  some  material  facts  which  are  necessary  to  sustain  the 
order,  it  is  the  same  thing  as  if  on  the  hearing  of  the  appeal,  the 
parties  had  not  brought  evidence  of  such  facts  before  the  Court ; 
in  which  case  the  parties  would  fail,  because  they  are  bound  to 
establish  their  case.  I  think  the  term  ''merits,"  is  an  unfor- 
tunate expression,  and  extremely  likely  to  mislead.  It  is  quite 
clear,  therefore,  that  the  Sessions  were  wrong  in  their  decision. 
But  then  comes  the  question  whether  this  Court  can  direct  the 
record  to  be  amended  ?  With  respect  to  the  erasure  of  an  entry  on 
the  ^records  of  the  Court  of  Quarter  Sessions,  the  only  decision  is  [  *72i  ] 
that  in  Reg.  v.  The  Justices  of  the  West  Riding  of  Yorkshire  (8). 
That  was  a  case  of  a  very  peculiar  nature,  and  it  is  not  according 
to  any  precedent.  There,  there  was  an  entry  made  on  the  records, 
which  had  no  business  there  at  all:  it  was  not  a  proper  adjudica- 
tion ;  the  Court  had  no  authority  to  receive  the  application  which 
they  did,  nor  to  make  any  entry.  Here,  the  justices  had  the  case 
properly  before  them,  and  they  came  to  a  decision,  and  made  an 

(1)  3  Q.  B.  370.  (3)  64  B.  B.  451  (5  Q.  B.  1 ;  3  G!  & 

(2)  3  Q.  B.  373;  3  G.  &  D.  177.  D.  170). 
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entry  according  to  their  view  of  the  case.  How  then  can  I  interfere 
to  direct  them  to  re-hear  a  case  which  they  have  already  heard  ? 
They  have  heard  the  case,  and  have  decided  wrongly ;  but  this  Court 
is  not  a  court  of  error,  and,  therefore,  their  decision  must  rest  undis- 
turbed. It  is  an  error  on  their  part,  but  it  is  an  error  for  which  the 
law  has  provided  no  means  of  redress.  Under  these  circumstances, 
although  we  may  lament  it,  the  Court  cannot  interfere.  Whether 
or  not,  on  any  future  occasion,  the  Court  of  Quarter  Sessions  will 
allow  their  record  to  be  contradicted  by  evidence,  I  cannot  say. 

Rule  refused. 


1843. 
Jan,  25. 


PHILIPS  V.  DAVIES. 

(7  Juriflt,  62;  8.  0.  12  L.  J.  Ch.  232.) 

Costs — Mortgagee — ^Foreclosure. 

If  a  mortgagee  by  the  frame  of  his  bill  seeking  a  foreclosure,  occasions 
additional  costs,  he  must  pay  them. 

A  trustee,  having  disclaimed  by  his  answer,  was  allowed  his  costs  of  suit 
against  the  plaintiff,  who  was  held  to  be  entitled  to  be  repaid  them. 

The  bill  in  this  cause  sought  to  tack  to  the  mortgage  debt  a 
certain  additional  debt,  and  prayed  a  foreclosure,  or,  if  necessary, 
a  sale  under  a  certain  trust-deed,  with  a  view  to  provide  for  pay- 
ment of  the  additional  debt,  if  the  right  to  tack  and  foreclose  in 
respect  of  it  should  not  be  established.  The  additional  debt  was 
denied  by  the  answer,  and  a  good  defence  made  to  it.  The  plaintiff 
however  did  not  amend  his  bill,  but  replied  to  the  answer,  and 
when  the  cause  came  on  to  be  heard,  prayed  the  usual  decree  of 
foreclosure  in  respect  of  the  mortgage  debt.  One  of  the  defendants, 
a  trustee  of  the  equity  of  redemption,  claimed  his  costs  of  the  suit 
against  the  plaintiff,  on  the  ground  of  the  plaintiff  having  failed  to 
establish  his  right  to  the  relief  prayed  respecting  the  additional 
debt.  Another  trustee,  who  had  disclaimed  by  his  answer,  sought 
also  to  have  his  costs  against  the  plaintiff. 

His  Lordship  said: 

If  the  plaintiff  had,  by  the  shape  of  his  bill,  and  the  course  he 
had  adopted,  occasioned  unnecessary  expense  to  the  defendants, 
he  must  pay  it.  But  he  was  entitled  to  his  other  costs  under  the 
usual  decree  for  foreclosure ;  and  he  directed  a  reference  to  the 
Master  to  inquire  whether  the  plaintiff  had  occasioned  any  additional 
costs.    As  to  the  costs  of  the  trustee  who  had  disclaimed,  he  was 
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entitled  to  have  bis  costs  against  the  plaintiff,  who  mast  be  allowed      Philips 
them  as  part  of  bis  own  costs,  the  necessity  for  making  the  dis-      daviks. 
claiming  trustee  a  party  to  the  suit  having  been  occasioned  by  an 
act  of  the  parties  entitled  to  the  equity  of  redemption. 

Wilson  and  Jenkins  for  the  different  parties. 


EAPSON  V.   CUBITT.  i842. 

J>ec.  23. 
(7  Junst,  77.)  

Agreement — Production  of  doouments. 

Plaintiff  filed  his  bill  to  set  aside  an  agreement  signed  by  himself, 
containing  terms  to  be  performed  partly  by  himself  and  partly  by  the 
defendant.  On  the  motion  of  the  plaintiff,  the  Court  ordered  the  defendant 
to  produce  the  agreement,  notwithstanding  he  alleged  that  he  intended  to 
produce  it  in  evidence  against  an  action  at  law  brought  against  him  by  the 
plaintiff. 

The  Court  will  not  order  a  defendant  to  produce  the  transcript  of  the 
short-hand  writer's  notes  of  proceedings  had  at  a  trial  at  law. 

This  was  a  motion  on  behalf  of  the  plaintiff  for  the  production 
by  the  defendant  of  a  certain  memorandum  of  agreement  signed 
by  the  plaintiff,  and  also  of  the  transcript  of  the  short-hand  writer's 
notes  of  certain  proceedings  had  at  a  trial  at  law.  In  August,  1840, 
the  plaintiff  acted  as  steward  to  the  Clarence  Club.  About  that 
period,  whilst  the  club-house  was  undergoing  some  repairs,  an 
explosion  of  gas  took  place,  by  which  the  plaintiff  was  so  much 
injured  that  he  was  compelled  to  resign  his  situation.  The  plaintiff 
understanding  that  the  defendant  was  the  party  who  employed  the 
workmen  engaged  in  repairing  the  club-house,  brought  an  action 
against  him,  and  obtained  damages  to  the  amount  of  5002.  Leave 
however  was  subsequently  granted  to  the  defendant  to  enter  a 
nonsuit,  on  the  ground  that  it  was  not  clear  that  the  defendant  was 
the  party  who  employed  the  workmen.  In  May,  1842,  the  defendant 
induced  the  plaintiff  to  sign  a  memorandum  of  agreement,  whereby, 
in  consideration  of  50Z.  paid  to  him,  and  of  the  defendant's  also 
giving  up  his  claim  for  costs  incurred  by  him  in  defending  the 
action,  the  plaintiff  undertook  not  to  commence  any  further  action 
against  the  defendant  on  account  of  the  injury  inflicted  on  him  the 
plaintiff  by  the  explosion  of  the  gas.  The  bill  was  filed  for  the 
purpose  of  having  the  agreement  delivered  up  and  cancelled. 
The  defendant  was  not  called  on  by  the  bill  to,  and  therefore  had 
not,  set  out  the  agreement  in  his  answer,  but  he  admitted  that  he 
had  possession  of  it,  and  also  of  the  transcript  of  the  short-hand 
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writer's  notes  of  the  proceedings  had  at  the  trial  of  the  action 
brought  against  him  by  the  plaintiff. 

O.  H.  Palmer  appeared  in  support  of  the  motion. 

Dixon,  for  the  defendant,  contended,  that  the  agreement  formed 
a  portion  of  the  defendant's  evidence  to  be  produced  by  him  as  a 
defence  against  any  fresh  action  that  may  be  brought  against  him 
by  the  plaintiff,  inasmuch  as  it  was  proof  of  satisfaction ;  and  that, 
as  the  plaintiff  by  his  bill  sought  to  destroy  it  merely  to  prevent  the 
defendant  from  making  use  of  it  as  evidence  against  such  action, 
he  the  plaintiff  was  not  entitled  to  the  production  of  it.  [He  cited 
Bunhury  v.  Bimbuiy  (i).  Walker  v.  Wildman  (2),  and  other  cases.] 

Thb  Vicb-Ghancellob  : 

The  defendant  is  in  possession  of  an  agreement  signed  by  the 
plaintiff,  containing  terms  to  be  performed  partly  by  the  plaintiff 
and  partly  by  the  defendant.  The  plaintiff  alleges  that  he  is  not 
bound  by  the  agreement,  and  files  his  biU  for  the  purpose  of  having 
it  set  aside  and  cancelled.  In  my  opinion,  according  to  all  principle 
and  authority,  the  plaintiff  is  entitled  to  have  both  the  original 
document  and  the  draft  of  it  produced  to  his  inspection  at  the  office 
of  the  defendant's  solicitor.  As  to  the  transcript  of  the  short-hand 
writer's  notes,  the  application  to  have  it  produced  appears  to  me 
to  be  a  novelty,  and  I  shall  make  no  order  as  to  that  part  of  the 
motion. 


1842. 
Nov,  30. 
Dec.  7. 

Court  of 
Be  view, 

[116] 


Ex  PARTE  BUENELL,   Be   LIND0N(8). 

(7  Juriat,  116.) 

Faztner  of  assignee,  Bidding  by. 

Where  the  petitioner,  who  was  in  partnership  with  one  of  the  assignees, 
had  bid  on  behalf  of  the  firm  at  a  sale  under  the  fiat,  and  had  been 
declared  the  purchaser  of  part  of  the  bankrupt's  estate,  the  Court  ordered 
him  and  his  partner  to  pay  the  costs  personally,  and  directed  a  re-sale  at 
the  price  at  which  the  petitioner  had  been  declared  the  purchaser. 

The  petitioner  and  William  Burnell,  one  of  the  assignees  under 
the^^  were  in  partnership  as  merchants  and  wholesale  grocers  at 
Plymouth,  at  which  place  they  also  carried  on  business  in  partner- 
ship with  other  persons  as  sugar  refiners,  under  the  firm  of  Bryant, 
Burnell,  &  Co.    Fart  of  the  estate  of  the  bankrupt,  consisting  of 


(1)  60  R.  R.  147  (2  Beav.  173). 

(2)  22  R.  R.  234  (6  Madd.  47). 

(3)  Cited  by  Lu«fDLEY,  L.  J.,  Farrar 


V.  Farrara  (1888)40  Ch.  Div.  395,  414, 
58  L.J.  Ch.  185,  60L.  T.  121. 
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BQgars  and  other  commodities,  had  been  advertised  for  sale  by  Ex  parte 
auction  at  Plymouth,  on  the  80th  November ;  and  the  object  of  the  ^^^=^^' 
petition  was  to  obtain  an  order  of  the  Court,  permitting  the  houses 
of  William  and  John  Bumell,  and  Bryant,  Burnell,  &  Company, 
to  bid  at  such  auction,  and  at  any  future  auction  for  the  sale  of 
the  bankrupt's  effects.  The  sale  was  to  take  place  on  the  day  on 
which  the  petition  came  on  to  be  heard.  It  was  deposed,  that  the 
houses  in  which  the  petitioner  and  William  Bumell  were  engaged 
as  partners  were  the  largest  establishments  of  the  sort  in  Plymouth. 

Bacon,  for  the  petition. 

Paton,  for  the  assignees. 

The  CouBT  declined  making  any  order,  but  gave  leave  to  the      yov.  so. 
petitioner  to  mention  the  petition  again  upon  a  further  state  of 
facts,  if  he  should  think  fit. 

On  the  7th  of  December,  Bacon  again  applied  to  the  Court,  and  J>ec.  7. 
stated,  that  the  petitioner,  relying  upon  obtaining  the  order,  had 
purchased  twenty-three  lots  out  of  630  at  the  sale.  In  support  of 
the  petition,  it  was  deposed  by  the  auctioneer  at  the  sale,  that  the 
biddings  of  the  petitioner  had  had  the  effect  of  raising  the  prices 
of  the  articles  sold,  which  had  more  than  realised  the  prices  con- 
templated by  the  deponent.  An  afSdavit  to  the  same  effect  by  the 
co-assignee  of  William  Burnell  was  also  read.  The  petitioner  also 
deposed,  that  he  was  willing  to  take  the  goods  purchased  as  his  own 
property,  without  directly  or  indirectly  permitting  them  to  form  any 
part  of  the  partnership  effects. 

Paton  appeared  for  the  assignees,  who  both  supported  the 
prayer  of  the  petition ;  one  of  whom,  he  stated,  had  no  personal 
interest  in  the  matter,  but  was  only  anxious  to  increase  the 
bankrupts  estate. 

Thb  Chibf  Judob: 

Let  the  petitioner  and  William  Burnell,  one  of  his  partners, 
personally  bear  and  pay  the  costs  of  and  incidental  to  this  applica- 
tion up  to  and  inclusive  of  this  day.  Let  the  goods  in  question 
purchased  by  the  petitioners  be  again  put  up  for  sale  by  public 
auction  or  otherwise,  with  the  sanction  of  the  Commissioners,  at 
the  price  bid  for  the  same  by  the  petitioner;  the  petitioner's 
partner,  William  Burnell,  not  in  any  manner  interfering  in  the 


8^2 
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matter  of  the  sale;  and  the  Court  reserves  the  consideration  of 
the  costs  of  this  order  and  of  the  sale  thereby  directed  till  after 
such  sale  shall  have  taken  place ;  and  until  which  time  let  the 
petition  stand  over. 


1842. 
Dee,  23. 

Knight 
Bbuck,  V.-C. 

On  Appeal. 

1843. 

July  31. 

Aug.  1,  2. 

Nov,  8. 

Lord 

Ltndhubbt, 

L.C. 
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MUNTZ   V.   GRENFELL(l). 

(7  Jurist,  121--124;   S.  C.  2  Web.  P.  0.  92;   aflFd.  nom.  Muniz  v.  t\»$Ur,  % 

Jur.  206.) 

Patent — Injunction. 

Where  parties  have  not  only  formed  a  contract  with  a  patentee  for  tiie 
working  of  his  patent,  which  in  substance  recited  that  it  was  valid,  but 
have  also  joined  him  as  co-plaintiffs  in  a  suit  against  and  in  a  motion  for 
an  injunction  to  restrain  certain  persons  from  infringing  his  patent,  which 
suit  was  conducted  by  their  private  solicitor,  and  of  which  motion  the  chief 
support  was  an  affidavit  made  by  the  patentee,  in  which  he  swore  precisely 
to  the  originality  of  the  patent,  the  Court  will,  for  the  purposes  of  an 
interlocutory  application  for  an  injimction  to  restrain  them  from  infringing 
the  patent  until  its  validity  has  been  tried  at  law,  consider  the  same  to  be 
valid  as  between  them  and  the  patentee. 

This  was  a  motion  on  behalf  of  the  plaintiff  George  F.  Montz, 
for  an  injunction  to  restrain  the  defendants  Charles  Pascoe  Grenfell 
and  Biversdale  William  Grenfell,  from  using  or  continuing  to  use 
an  alleged  invention  of  the  plaintiff  for  making  metal  plates  for 
sheathing  the  bottoms  of  ships.  The  facts  appeared  to  be  as 
follows:  On  the  22nd  October,  1882,  letters  patent  for  the  term  of 
fourteen  years  were  granted  to  the  plaintiff  for  this  invention,  and 
by  the  specification  annexed  to  such  patent,  he  declared  the  nature 
of  his  invention  to  consist  in  makmg  the  plates  for  sheathing  of  an 
alloy  of  zinc  and  copper,  in  such  proportions  and  of  such  qualities, 
as,  while  it  enabled  the  manufacturer  to  roll  the  compound  metal 
plates  or  sheets  fit  for  the  sheathing  at  a  red  heat,  and  thus  to 
make  the  plates  or  sheets  less  difficult  to  work,  and  subsequently 
cheaper  to  manufacture,  rendered  the  sheathing  less  liable  to 
oxydation,  and  consequently  more  durable  than  the  copper  sheath- 
ing now  in  use,  though  at  the  same  time  it  oxydated  sufficiently  to 
keep  the  bottom  of  the  vessel  clean ;  and  he  thereby  described  the 
manner  in  which  his  invention  was  to  be  performed,  by  stating  that 
he  took  the  quality  of  copper  known  in  the  trade  by  the  appella- 
tion of  the  best  selected  copper,  and  that  quality  of  zinc  known  in 
England  as  foreign  zinc,  and  melted  them  together  in  the  usual 
manner,  in  any  proportions  between  fifty  per  cent,  of  copper  to  fifty 
per  cent,  of  zinc,  and  sixty-three  per  cent,  of  copper  to  thirty-seven 

(1)  Cited  by  Jessel,  M.  E.,  Dudgeon  v.  ThoiMon  (1874)  30  L.  T.  (N.  a)  244. 
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per  cent  of  zinc,  both  of  which  extremes  and  all  intermediate  pro-       Muntz 

portions  would  roll  at  a  red  heat ;  but  as  too  large  a  proportion  of    grenfell. 

copper  increased  the  difficulty  of  working  the  metal,  and  too  large 

a  proportion  of  zinc  rendered  the  metal  too  hard  when  cold,  and 

not  sufficiently  liable  to  oxydation,  to  effect  in  the  best  manner  the 

intended  purpose,  he  preferred  the  alloy  to  consist  of  about  sixty 

per  cent,  of  copper  to  forty  per  cent,  of  zinc.     This  compound  he 

cast  into  ingots  of  any  convenient  weight,  and  then  heated  them 

to  a  red  heat,  and  rolled  them  in  the  same  manner  as  copper  is 

rolled,  hot,  only  taking  care  not  to  overheat  the  metal  so  as  to 

produce  fusion,  and  not  to  put  it  through  the  rollers  after  the  heat 

had  left  it  too  much,  otherwise  it  would  split.    If  the  surface  *of      [  *122  ] 

the  sheet  when  brought  from  the  hot  rollers  should  not  be  thought 

fine  or  smooth  enough,  he  left  the  sheets  from  the  hot  rollers  rather 

stronger  than  required,  and  afterwards  rolled  them  cold  to  a  proper 

size.    After  the  sheets  were  finished,  they  were  to  be  well  annealed, 

and  then  cleansed  with  a  mixture  of  sulphuric  acid  and  water,  from 

which  they  should  be  well  washed  in  clean  water  and  then  dried. 

He  also  stated  in  his  specification,  that  whereas  it  was  evident  that 

the  said  alloy  might  also  be  made  from  a  compound  of  copper  and 

calamine  by  cementation,  taking  care  that  the  quantity  of  calamine 

should  be  such  that  the  zinc  extracted  from  it  would  be  in  some 

of  the  same  proportions  to  the  copper  before  mentioned  ;  but  as  it 

was  very  difficult  to  make  the  copper  take  up  the  necessary  quantity 

of  zinc,  by  that  process  it  was  more  expensive ;  that  it  was  equally 

evident  that  the  brass  of  very  good  quality,  with  an  addition  of  zinc 

requisite  to  make  the  proper  proportion  of  copper  and  zinc,  would 

likewise  roll  hot  and  answer  the  purpose,  but  it  was  again  a  more 

expensive  mode.    But  whereas  he  claimed  as  his  invention  the 

manufacture  of  metal  plates  or  sheets  for  the  purpose  aforesaid,  of 

an  alloy  of  copper  and  zinc,  in  such  proportions  as  would  enable 

the  manufacturer  to  roll  the  said  alloy  while  at  a  red  heat  into 

sheets  fit  for  the  sheathing  of  ships  or  such  other  vessels,  and  which 

would  be  sufficiently  ductile  to  dress  close  to  the  bottoms  of  the 

vessels ;  at  the  same  time  that  it  was  more  durable  than  the  copper 

sheathing  now  in  use,  and  oxydated  sufficiently  to  keep  the  bottoms 

clean.     In  September,  1838,  Fascoe  Grenfell  and  the  defendants, 

who  were  then  copper  merchants,  agreed  to  enter  into  partnership 

with  the  plaintiff;   and  by  an  indenture  dated  the  14th  of  that 

month,  and  duly  executed  by  the  plaintiff  and  Fascoe  Grenfell 

and  the  defendants,  after  reciting,  amongst  other  things,  that  the 
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Hunts       plaintiff  had  obtained  and  was  entitled  to  the  letters  patent  specified 
Gbknfsll.    in  the  schednle  thereto,  that  the  plaintiff  and  Pascoe  Grenf  ell  and  the 
defendants  had  agreed  to  become  partners  in  the  business  of  mana- 
facturing  and  vending  the  said  metal  plates,  bolts,  and  other  ship 
fastenings,  pursuant  to  the  said  letters  patent ;  and  the  petitioner 
agreed,  that,  in  consideration  of  the  sum  of  1,000Z.  to  be  paid  to 
him  by  the  said  P.  Grenfell  &  Sons,  the  said  letters  patent  and 
each  and  every  of  them  should  be  vested  in  the  plaintiff  and  the 
said  P.  Grenfell,  G.  P.  Grenfell,  and  E.  W.  Grenfell  jointly ;  and 
that  on  the  payment  of  the  said  sum  of  1,000Z.  plaintiff  would 
assign  the  said  several  and  respective  letters  patent  accordingly. 
And  it  was  agreed  that  the  firm  and  style  of  the  copartnership 
should  be  Muntz's  Patent  Metal  Company,  and  the  copartnership 
business  should  be  carried  on  at  such  place  or  places  as  the  partners 
should  mutually  agree  upon ;  that  the  said  several  and  respective 
letters  patent  and  the  patent  rights  thereby  respectively  granted, 
should  be  considered  as  part  of  the  capital  or  joint  property  of  the 
said  copartnership;  and  plaintiff  should  be  entitled  to  one  undivided 
moiety  thereof,  and  the  said  P.  Grenfell  &  Sons  should  be  entitled 
to  the  other  undivided  moiety  thereof,  and  that  no  share,  right,  or 
interest  therein  or  thereto  should  be  sold,  granted,  assigned,  or 
disposed  of  to  any  other  person  or  persons  whomsoever  without  the 
consent  of  all  the  said  partners  ;  and  that  all  monies,  benefits,  and 
advantages  to  accrue  due  from  the  sale,  grant,  assignment,  or 
disposition  of  any  such  share  or  interest,  should  be  divisible  between 
the  partners  in  the  same  proportions  in  which  the  profits  of  the 
said  business  were  thereinafter  directed  to  be  divided  between  the 
said  partners;  that  the  losses  should  be  borne  by  the  said  copartners 
in  the  same  proportions  as  the  profits  were  thereinafter  directed  to 
be  paid  to  them  respectively ;  that  the  gains  and  profits  issuing 
from  the  business  of  the  said  copartnership,  after  payment  of  com- 
mission, interest,  and  expenses  of  carrying  on  the  same,  and  after 
appropriating  to  the  plaintiff  a  sum  after  the  rate  of  2Z.  for  every 
ton  weight  of  metal  and  articles  that  should  be  sold  by  the  said 
partnership,  should  be  divided  between  the  said  partners,  and  they 
should  be  respectively  entitled  thereto  in  the  shares  and  proportions 
following,  that  is  to  say,  the  plaintiff  should  be  entitled  to  one 
moiety  or  equal  half-part  thereof,  and  the  said  P.  Grenfell  &  Sons 
should  be  entitled  to  the  remaining  moiety  or  equal  half -part  thereof; 
that  all  sales  of  metal  made  by  agents  should  be  made  by  agents  of 
the  said  P.  Grenfell  &  Sons,  and  should  continue  to  be  so  made 
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unless  by  mutual  agreement  to  the  contrary,  and  the  said  P.  Grenf ell  Muvtz 
&  Sons  should  receive  out  of  the  funds  of  the  concern  a  reasonable  gbbnfell. 
commission  on  the  amount  of  sales  made  by  such  agents ;  that  all 
the  copper  which  should  be  required  for  the  purposes  of  the  copartner- 
ship thereby  entered  into  should  be  purchased  from  and  supplied 
by  the  said  P.  Grenfell  &  Sons,  and  they  should  supply  the  same 
at  the  fair  market  price,  to  be  paid  out  of  the  funds  and  property 
of  the  said  copartnership ;  that  none  of  the  said  partners,  either 
alone  or  in  partnership  with  any  other  person  or  persons,  should 
manufacture  or  prepare  for  sale  any  metal  or  articles  for  the  manu- 
facture and  sale  whereof  the  said  copartnership  was  thereby  entered 
into,  except  upon  account  and  for  the  use  and  benefit  of  the  said 
copartnership ;  that  if  the  plaintiff  should  die  during  the  continuance 
of  the  said  copartnership,  then  his  executors  or  administrators  should 
be  entitled  as  therein  mentioned ;  that  if  any  of  the  said  partners, 
or  the  executors  or  administrators  of  any  of  them,  should  be  desirous 
to  put  an  end  to  the  said  copartnership,  before  the  same  should 
expire  by  effluxion  of  time,  and  of  such  his  or  their  desire  should 
give  to  or  leave  at  the  usual  place  of  abode  of  the  other  or  others 
of  them  one  calendar  month's  notice  in  writing,  then  and  in  such 
case  such  partnership  should,  at  the  expiration  of  such  one  calendar 
month,  or  at  such  other  time  after  the  expiration  of  such  month 
as  should  be  expressed  in  such  notice,  cease  and  determine ;  that 
within  the  space  of  three  calendar  months  after  the  expiration  of 
such  copartnership  by  effluxion  of  time,  or  after  the  dissolution  of 
the  said  copartnership,  in  consequence  of  any  notice  pursuant  to 
the  power  for  that  purpose,  an  account  in  writing  should  be  stated 
and  settled  between  the  said  plaintiffs  as  therein  mentioned ;  that 
in  case  the  said  partnership  should,  in  consequence  of  any  notice 
by  any  of  the  other  partners,  or  the  executors  or  administrators  of 
any  of  them,  determine  before  the  same  should  expire  by  effluxion 
of  time,  then  the  person  or  persons  giving  such  notice  should  cease 
to  have  any  share  or  interest  in  the  several  and  respective  letters 
patent  or  any  or  either  of  them,  and  the  same  letters  patent  should 
exclusively  devolve  both  at  law  and  in  equity  on  the  other  partner 
or  partners,  and  their  or  his  executors  or  administrators,  and  should 
not  be  included  in  or  considered  as  forming  any  part  of  the  partner- 
ship effects  durected  to  be  sold,  called  in,  and  converted  under  the 
last-mentioned  proviso.  Although  the  indenture  of  partnership 
bore  date  the  14th  September,  1883,  the  partnership  business  was 
not  actually  begun  until  September,  1837,  when  the  plaintiff  Pascoe 
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MuNTz  Grenfell  and  the  defendants  commenced  working  the  patent,  ander 
Gbenfbll.  the  firm  of  Muntz's  Patent  Metal  Company.  In  1835,  the  specifi- 
cation of  a  former  expired  patent,  granted  to  a  person  of  the  name 
of  Collins,  for  an  invention  alleged  by  the  defendants  to  be  similar 
to  the  plaintiff's,  was  observed  in  the  Repository  [sic}  of  Arts, 
published  in  1800,  and  brought  under  the  attention  of  the  plaintiff 
and  defendants.  A  short  time  subsequent  to  that  discovery,  the 
defendant  Charles  Pascoe  Grenfell  expressed  some  doubt  as  to 
whether  the  building  of  a  mill,  which  the  firm  were  then  erecting, 
had  not  better  be  delayed  by  reason  of  such  discovery ;  when  the 

[  *12S  ]  plaintiff  replied,  that  if  he  had  doubts  on  the  subject,  *he  had 
better  altogether  abandon  the  contract.  Charles  Pascoe  Grenfell, 
however,  declined  to  do  so.  In  January,  1888,  Pascoe  Grenfell,  the 
father  of  the  defendants,  died,  but  the  patent  business  was  continued 
by  the  plaintiff  and  the  defendants.  In  May,  1841,  the  defendants 
gave  the  plaintiff  a  month's  notice  pursuant  to  the  proviso  on  that 
subject  contained  in  the  partnership-deed,  to  put  an  end  to  the 
partnership ;  and  accordingly,  on  the  17th  of  the  following  June, 
the  same  ceased,  and  shortly  afterwards  the  plaintiff  gave  up  to  the 
defendants  the  mills  in  which  the  partnership  business  had  been 
carried  on.  The  plaintiff  alleged,  that,  upon  the  formation  of  the 
partnership,  he  explained  to  the  defendants  the  mode  of  working 
his  patent ;  that  the  sale  of  the  article  so  manufactured  was  managed 
by  the  latter,  who  by  that  means  had  obtained  the  goodwill  of  the 
trade ;  that  notwithstanding  the  dissolution  of  the  partnership,  the 
defendants  continued  to  work,  make,  and  expose  for  sale  the  com- 
posed metal.  The  plaintiff  denied  that  his  was  the  same  as  Collins's 
invention.  The  defendants  denied  the  validity  of  the  plaintiff's 
patent,  and  alleged  that,  independently  of  the  fact  of  a  former 
patent  having  been  granted  for  a  similar  invention,  the  plaintiff's 
patent  had  been  infringed  by  no  less  than  four  different  parties, 
namely,  by  a  Mr.  Cutler  in  1888,  by  the  Harford  and  Bristol  Brass 
Company  in  June,  1841,  by  Messrs.  Newton,  Lyon,  &  Co.,  of 
Greenfield,  in  February,  1842,  and  by  Messrs.  Freeman  &  Co.  of 
Swansea,  in  June,  1842.  It  appeared,  that,  in  December,  1841, 
a  bill  was  filed  in  this  Court  by  the  plaintiff  and  defendcmts  as 
co-plaintiffs  against  John  Henry  Vivian  and  Charles  Ludlow  Walker, 
the  parties  constituting  the  Harford  and  Bristol  Brass  Company ; 
and  a  motion  was  made  for  an  injunction  to  restrain  them  from 
infringing  the  plaintiff's  patent.  That  suit  was  conducted  by  the 
defendants'  private  solicitor,  and  an  afiidavit  was  filed  in  support  of 
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the  motion,  in  which  the  plaintiff  distinctly  swore  to  the  originality       Muntz 
of  the  patent.  Gbknfbll. 

Wigravi  and  Follett,  for  the  plaintiff: 

On  the  termination  of  the  partnership,  the  patent  again  became, 
under  the  provisions  of  the  partnership-deed,  wholly  vested  in  the 
plaintiff,  who  now  claims  that  protection  which  is  the  common 
right  of  a  patentee.  We  assert  that  the  p&tent  is  valid ;  but  in  fact 
the  question  now  to  be  decided  is,  not  whether  the  patent  be  valid 
or  not,  but  whether  the  defendants  are  at  liberty  to  question  its 
validity:  [Boulton  v.  Watt{i);  Bovlton  v.  Bull {2);  Homblower  v. 
BoxdUm  (3) ;  HiU  v.  Thompson  (4) ;  Hvllett  v.  Haig  (6) ;  Bowman  v. 
Taylor  (6).] 

Kenyon  Parker  and  Hetherington,  for  the  defendants  : 

The  issue  to  be  tried  is,  whether  or  not  the  plaintiff's  patent  is 
valid.  The  Repertory  of  Arts  for  the  year  1800,  contains  the 
specification  of  a  patent  granted  to  a  Mr.  Collins,  precisely  similar 
to  that  alleged  to  be  the  invention  of  the  plaintiff — this  at  once 
destroys  the  originality  of  his  patent.  The  plaintiff  has  had  no 
exclusive  uninterrupted  enjoyment  of  his  patent.  It  was  never 
worked  until  September,  1887,  and  during  the  period  that  elapsed 
between  that  year  and  the  dissolution  of  the  partnership,  frequent 
infringements  of  the  patent  occurred.  *  *  The  only  point  in 
which  the  plaintiff  attempts  to  show  that  his  invention  differs  from 
that  of  Mr.  Collins  is,  that  it  is  made  of  the  ''  best  selected  copper," 
an  article  which  he  contends  did  not  exist  in  the  year  1800 ;  but 
this  distinction,  supposing  it  to  exist,  would  only  tend  to  show  that 
the  plaintiff  is  entitled  to  have  a  patent  for  an  improved  mode  of 
making  copper  sheathing,  and  not  for  the  discovery  of  any  new 
principle :  Carpenter  v.  BuUer  (7) ;  CoUard  v.  Allison  (8). 

The  Viob-Chancellor  :  i®*2. 

The  first  question  is,  whether,  for  the  limited  purpose  of  the 
present  interlocutory  application,  and  as  between  these  parties 
only,  the  patent  is  or  is  not  to  be  taken  to  be  valid.  The  utility  of 
the  process  is  not  questioned.  The  specification  has  not  been 
strongly  attacked,  and  it  appears  that  there  has  been  a  conviction 

(1)  3  Ves.  140.  (5)  36  E.  E.  587  (2  B.  &  AA  377). 

(2)  3  fi.  R.  439  (2  H.  Bl.  453).  (6)  41  E.  fi.  437  (2  Ad.  &  El.  278). 

(3)  3  E.  R.  439  (8  T.  R  95).  (7)  8  M.  &  W.  1. 

(4)  17  E.  R.  156  (3  Mer.  622).  (8)  48  R.  R.  161  (4  My.  &  Cr.  427). 
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MuNTz  on  the  part  of  the  defendants  that  the  invention  is  the  plaintiff's, 
Grknpell.  ^^^  ^h&^  the  specification  is  not  insufficient.  Another  qaestion  is 
as  to  the  originality  of  the  alleged  invention.  Now,  how  does  that 
stand  on  the  evidence?  The  patent  is  dated  the  22nd  October, 
1882.  Negotiations  took  place  daring  the  following  year  between 
the  plaintiff  and  defendants  for  the  purpose  of  working  (as  it  is 
called)  the  patent  in  partnership  together.  That  negotiation  ripened 
into  a  contract  on  the  24£h  September,  1888,  by  which  the  plaintiff 
and  defendants  agreed  to  carry  on  the  business  for  a  term 
commensurate  with  the  duration  of  the  patent,  subject  to  the  notice 
for  the  dissolution  which  has  been  mentioned.  The  articles  of 
agreement,  though  not  in  precise  terms,  recite  the  validity  of  the 
patent,  proceeding  upon  the  notion  that  they  were  dealing  with  a 
valid  patent.  In  1885,  the  specification  of  a  former  expired  patent 
was  observed  in  a  scientific  publication,  which  was  brought  to  the 
attention  of  the  plaintiff  and  defendants  as  being  likely  to  affect  the 
validity  of  the  patent  in  which  they  were  jointly  interested.  On 
that  occasion  the  plaintiff  in  substance  offered  the  defendants  to 
close  his  connexion  with  them  if  they  were  dissatisfied.  This  offer 
was  refused ;  and  the  partnership  went  on  as  usual  until  May,  1842, 
when  the  parties  not  being  able  to  agree,  (why  was  not  shown), 
notice  of  dissolution  was  given  by  the  defendants  to  the  plaintiff,  in 
accordance  with  the  articles  of  agreement.  On  the  17th  June, 
1842,  the  partnership  expired,  the  result  of  which  was  to  revest  the 
patent  wholly  in  the  plaintiff.  Some  time  before  this  Vivian  was 
supposed  to  have  infringed  the  plaintiff's  patent,  and  a  bill  was  filed 
against  him  in  this  Court  by  the  present  plaintiff  and  the  defendants 
jointly  as  co-plaintiffs,  and  an  injunction  was  moved  for.  That 
suit  was  conducted  by  the  private  solicitor  of  the  present  defendants, 
as  I  collect,  and  they  used  as  a  main  part  of  the  materials  on  which 
they  applied  for  the  injunction  an  affidavit  made  by  Mr.  Muntz,  in 
which  he  swore  precisely  as  to  the  originality  of  the  patent.  Under 
these  circumstances,  can  I,  for  the  present  limited  purposes,  and  as 
between  the  present  parties,  refuse  this  injunction?  If  I  were  of 
opinion  that  I  ought  so  to  do,  then  the  question  of  enjoyment  or 
disturbance  becomes  of  less  importance  than  otherwise  it  would  be. 
It  appears  that  the  plaintiff,  from  the  first,  has  manufactured 
sheathing  from  his  patented  plan.  He  endeavoured  to  make  his 
invention  public  for  the  purpose  of  selling  it.  It  appears  that  there 
existed  a  strong  impression  in  the  trade  against  it,  and  as  it  would 
appear^  from  prejudice  and  ignorance  of  its  real  merits^  for  no  one 
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seemed  to  dispute  that  it  was  a  meritorious  invention.  At  first, 
therefore,  it  had  no  considerable  sale;  but  in  1887  the  patent 
appeared  to  be  set  actively  at  work,  and  was  more  known  and 
taken  up  by  the  trade.  Between  1888  and  1841  there  was  an 
attempt  made  to  invade  it  by  a  party  *named  Cutler,  but  he  soon 
desisted.  There  are  only  three  other  instances  of  infringement, 
one  by  Vivian,  another  by  Lyon  and  Newton,  and  a  third  by 
Freeman.  Against  this  there  is  that  species  of  enjoyment  by  the 
plaintiff  which  has  taken  place  to  the  extent  before  mentioned 
previously  to  the  partnership,  and  a  substantial,  full,  and  complete 
enjoyment  during  1888,  1889,  and  1840.  If  the  view  I  take  be 
correct  as  to  the  manner  in  which  I  have  for  the  present  purpose 
treated  the  question  of  the  validity  of  the  patent,  I  think  I  must 
consider  the  infringement  as  a  slight  circumstance.  I  shall 
therefore  order  the  injunction  as  between  the  present  parties,  the 
plaintiff  undertaking  to  abide  by  such  order  as  the  Court  may  think 
fit  as  to  compensation,  and  undertaking  immediately  to  bring  his 
action  to  try  the  question  of  the  validity  of  the  patent,  the  trial  to 
be  in  Middlesex,  the  plaintiff  to  commence  within  a  week,  unless 
prevented  by  the  defendants,  and  to  deliver  the  declaration  in  three 
weeks. 


MUNTZ 
6&ENFBLL. 


[  '124  ] 


[From  this  decision  the  defendants  appealed.] 
BetheU,  J.  RtisaeU,  and  Lloyd,  for  the  appellants. 
Sir  W.  W.  FoUett,  S.-G.,  Wigram,  and  FoUett,  for  the  plaintiff. 

Thb  Lobd  Chancbllob: 

I  have  read  the  affidavits  carefully,  and  the  proceedings  in  this 
case.  The  object  of  Mr.  Muntz's  invention  was  to  produce,  by  a 
composition  of  copper  and  zinc,  an  alloy  that  would  oxydate  less 
than  copper,  but  at  the  same  time  sufficiently  to  keep  the  vessel 
clean,  and  possessing  a  degree  of  ductility  necessary  for  the  purpose 
of  sheathing :  such  a  sheathing  would  be  cheaper  and  more  durable 
than  the  copper  sheathings  in  ordinary  use.  This  object,  as  was 
found  by  experiments,  could  only  be  effected  by  copper  and  zinc  of 
the  purest  quality,  or,  as  he  describes  it,  of  the  quality  known  by 
the  name  of  "best  selected  copper,"  and  zinc  of  the  quality 
distinguished  as  "foreign  zinc.'*  These  qualities  appear  to  be 
essential  to  the  success  of  his  invention.  The  process  would  be 
defeated  by  the  mixture,  except  in  very  minute  quantities,  of  foreign 
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MuNTz       ingredients.    I  think  these  facts  are  sufficiently  established  by  the 

Foster.      evidence.     But  it  is  contended,  that  the  invention  is  not  new,  and 

that  the  patent  is  therefore  invalid  ;  and  reference  is  made,  for  the 

purpose  of  establishing  this  case,  to  a  patent  obtained   by    one 

Collins,  as  far  back  as  the  year  1800,  the  object  of  which  was, 

among  other  things,  to  manufacture  sheathing  of  a  mixture  of 

copper  and  zinc ;  but,  although  this  patent  was  obtained  upwards 

of  forty  years  ago,  it  does  not  appear  that  the  article  was  ever 

introduced  into  use,  or  a  single  sheet  of  sheathing  ever  manufactured 

under  it.    If  it  ever  attracted  public  notice,  it  appears  to  have  been 

long  since  forgotten.     I  am  satisfied,  on  the  evidence,  that  it  was 

unknown  to  Mr.  Muntz  at  the  time  when  he  obtained  his  patent ; 

and    I    am  further  satisfied,  the  object  would  not   have   been 

accomplished  by  ordinary  copper  and  zinc  united,  according  to 

GoUins's  process  ;  that  any  attempt  made  to  effect  this  must  have 

failed,  which  may  well  account  for  no  public  use  having  been  made 

during  so  long  a  period  of  this  patent.     It  was  said,  indeed,  by  the 

defendants,  that  the  sheathing  manufactured  by  them  was  made 

according  to  GoUins's  specification  ;  but  this  sheathing  appears  to 

have  been  subjected  to  a  strict  analysis,  and  it  turns  out  to  be 

composed  of  the  purest  copper  and  the  purest  zinc,  in  the  same 

proportions  as  are  recommended  by  Mr.  Muntz  in  his  specification. 

It  follows,  therefore,  that  the  two  component  articles  must  either 

originally  have  been  not  of  the  ordinary,  but  of  the  purest,  quality ; 

or,  which  appears  from  the  evidence  to  have  been  the  more  probable 

case,  that  they  must  have  been  purified  in  the  course  of  the  process 

by  some  mode  which  is  not  described  or  suggested  in  Collins's 

specification.    As  the  evidence,  therefore,  does  not  satisfy  me,  that 

sheathing  could  be  manufactured  according  to  the  former  patent,  I 

do  not  consider  the  novelty  of  Mr.  Muntz's  specification  to  have 

been  successfully  impeached  by  reference  to  that  patent.     Then,  as 

to  the  infringement,  it  is  said  that  the  defendants  work  according 

to    GoUins's    specification,   and  carefully  abstain  from    working 

according    to    the   specification  of  the  plaintiff.    But  the    same 

observation  applies  to  this,  as  to  the  former  part  of  the  case :  the 

analysis  proves  that  the  compound  consists  not  of  ordinary  zinc 

and  copper,  but  of  those  minerals  in  their  greatest  purity,  and  in 

the  proportions  recommended  in  the  plaintiff's  specification.    If 

they  were  originally  combined  in  this  state,  the  invasion  is  plain 

and  direct.    If  they  were  purified  in  the  course  of  the  process,  this, 

I  think,  would  constitute  a  colourable  invasion  of  the  plaintiff's 
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invention.  Objections  have  been  made  to  the  specification  ;  upon 
this  it  is  not  necessary  to  express  any  opinion.  The  patentee, 
indeed,  has  been  in  the  possession  of  his  exclusive  privilege  for 
several  years,  and  the  Court  will  not,  on  any  suggested  defect 
of  the  specification,  allow  the  enjoyment  of  that  privilege  to  be 
disturbed  until  the  title  has  been  decided  in  a  court  of  law.  I  am 
of  opinion,  therefore,  that  the  order  of  th.e  Yigb-Ghangbllob  must 
be  affirmed.  What  view  may  be  taken  of  this  case,  or  in  what 
shape  it  may  present  itself  when  the  witnesses  come  to  be  examined, 
viva  voce,  in  a  court  of  law,  I  cannot  undertake  to  anticipate.  My 
judgment  is  formed  on  the  case,  as  presented  to  this  Court  by  the 
affidavits  filed  on  the  one  side  and  the  other  in  the  course  of  these 
proceedings.     The  defendants  must  pay  the  costs. 


MUNTZ 

r. 

Foster. 


CARE  V.  COLLINS. 

(7  Jurist,  165—166.) 

Devise— Conversion. 

The  time  of  the  testator's  death  is  the  period  at  which  to  look  whether 
there  is  a  conversion  of  real  estate  out  and  out,  or  whether  circumstances 
may  have  made  it  unnecessary  to  convert  real  estate  into  personalty  for 
the  purposes  of  the  devise.  And  therefore,  where  at  the  death  of  the 
testator  it  was  uncertain  whether,  as  to  one  moiety  of  the  property,  the 
purposes  of  the  devise  might  ever  require  the  conversion,  and  ultimately 
before  a  sale  of  the  property  the  purpose  as  to  that  moiety  failed — yet  held 
that  the  property  took  the  character  of  personalty  at  the  death  of  the 
testator. 

John  Bbll,  of  Elstemwick,  in  Holderness,  in  the  county  of  York, 
by  his  will,  dated  the  17th  June,  1809,  after  devising  certain 
specified  portions  of  his  real  estates  to  his  sons  John  Bell  the 
younger,  and  George  Bell,  charged  with  the  payment  of  certain 
legacies  therein  mentioned,  disposed  of  his  residuary  real  estates  in 
the  following  terms:  ''And  I  give  and  devise  all  the  rest  and 
residue  of  my  lands  and  hereditaments  in  Elsternwick  aforesaid, 
and  in  Lelley  and  Burstwick,  in  Holderness  aforesaid,  and  all  other 
my  real  estate  whatsoever,  unto  and  to  the  use  of  them  the  said 
Henry  Goates,  James  Brown,  and  John  Collins,  and  their  heirs, 
upon  trust,  that  they  the  said  Henry  Goates,  James  Brown,  and 
John  GoUins,  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  do  and  shall  absolutely  sell  and  dispose  thereof,  together 
or  in  parcels,  for  the  best  price  or  prices  that  can  be  reasonably 
had  or  gotten  for  the  same,  and  out  of  the  money  thereby  arising 
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Gabb        do  and  shall  pay  and  discharge  all  my  just  debts  on  bond,  note,  or 
CoLLiMs.     simple  contract,  and  the  charge  of  proving  and  executing  this  my 
will,  and  the  three  several  pecuniary  legacies  by  me  next  herein- 
after bequeathed ;  and  as  to  the  residue  or  surplus,  if  any,  of  such 
money,  upon  trust  to  pay  and  apply  one  equal  half-part  thereof,  so 
far  as  the  same  will  extend,  in  satisfaction  and  discharge  of  said 
legacy  or  sum  of  1,000{.,  and  the  interest  thereof,  to  my  said  sister 
Rebecca  Stickney,  or  of  a  mortgage  now  affecting  the  same  lands 
hereinbefore  devised  to  or  in  favour  of  my  said  son  George  Bell ; 
and  upon  further  trust,  to  pay  and  apply  the  remaining  equal  half- 
part  thereof,  to,  or  for  the  benefit  of  my  said  son  John  Bell,  or  his 
issue,  at  such  time  or  times  and  in  such  manner  as  they  my  said 
trustees  in  their  discretion  think  proper."     Then  he  bequeathed  to 
each  of  his  said  trustees,  whom  he  also  appointed  executors  of  his 
will,  the  sum  of  25Z. ;  and  he  directed,  that  the  receipt  or  receipts 
of  his  said  trustees  should  be  good  discharges  to  purchasers,  &c. 
The  testator  died  on  the  1st  August,  1809.     The  residuary  estate 
was  never  sold,  but  all  the  testator's  debts  were  paid ;  it  appeared 
however  that  the  legacy  of  1,000L,  which  in  the  residuary  clause 
was  charged  on  George  Bell's  moiety  of  the  proceeds  of  the  residuary 
real  estate  had  not  been  paid  off.    George  Bell  died  on  the  19th 
June,  1882  ;  and  John  Bell  the  younger  died  on  the  4th  October, 
1882,  without  ever  having  had  any  issue,  having  by  his  will,  dated 
the  15th  August,  1882,  made  such  a  disposition  of  his  real  and 
[  *166  ]      personal  property  *as  would  give  an  absolute  interest  to  the  plaintiff 
in  his  moiety  of  the  residuary  estate  of  his  father,  supposing  that 
estate  was  to  be  considered  personalty,  but  only  an  estate  for  life  if 
it  was  to  be  considered  as  realty.    And  this  depended  upon  the 
question  whether  the  direction  contained  in  the  residuary  clause 
amounted  to  an  out-and-out  conversion  of  the  real  estate  into 
personalty,  in  the  events  which  had  happened,  namely,  John  never 
having  had  any  issue,  and  all  the  debts  and  legacies  which  could 
affect  his  moiety  having  been  paid. 

Bethell  and  Sidebottom,  for  the  plaintiff  : 

This  is  a  conversion  out  and  out ;  John  Bell  the  younger  could 
not  have  prevented  the  sale  by  the  trustees,  or  controlled  the 
property  in  any  way.  The  question  in  this  case  is  not  only  decided 
by  the  principles  laid  down  and  acted  on  by  Sir  John  Leach  in  the 
case  of  Smith  v.  Claxtan  (i),  and  Wiight  v.  Wright  (2) ;  but,  upon 
(1)  20  R.  R.  320  (4  Madd.  484).  (2)  10  E.  B.  161  (16  Yes.  188). 
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the  peculiar  words  of  this  will,  a  contrary  construction  could  not  be 
held,  as  it  would  be  impossible  to  say  what  would  be  a  moiety  of 
the  proceeds  of  the  sale  unless  the  property  was  converted.  This 
property  must  therefore  be  taken  as  personal  estate,  and  goes 
absolutely  to  the  plaintiff. 

Heath/ield,  conti'a  : 

I  submit  that  John  Bell  the  younger  took  the  moiety  of  this 
undisposed-of  property  as  real  estate,  and  not  as  personal. 
Ackroyd  v.  Smithson  (i)  establishes,  that  where  the  objects  for  which 
the  conversion  was  directed  fail,  or  partially  fail,  the  property 
remains  unconverted,  or  pro  tanto  unconverted,  and  goes  to  the  heir- 
at-law  ;  if  then  it  goes  to  the  heir-at-law,  why  is  it  not  to  go  to  the 
heir-at-law  as  real  estate  for  the  purpose  of  transmission  ?  The 
cases  cited  do  not  bear  out  the  proposition  contended  for  on  the 
other  side.     *     ♦     * 

Anderdon,  Whitmarsh,  Wright,  and  Faber,  for  other  parties. 

The  Vice-Chancbllor  : 

I  see  no  difficulty  in  this  case.  I  think  the  rules  laid  down  in 
Wiight  V.  Wrighty  Smith  v.  Claxton,  and  also  in  Ashby  v.  Paltner  (2), 
upon  this  subject  are  right.  I  long  ago  divided  all  the  rules 
applicable  to  this  subject,  and  I  think  the  general  law  as  laid  down 
in  those  cases  correct.  (His  Honour  then  read  the  clause  of  the 
will  and  commented  on  it.)  At  the  death  of  the  testator  then,  it 
was  uncertain  whether  John  Bell  might  have  any  issue  or  not, 
therefore  the  character  of  the  property  was  impressed  upon  it  at  the 
death  of  the  testator,  and  a  moiety  of  the  proceeds  was  liable  to  be 
applied  as  money  in  payment  of  the  legacy  of  1,000Z.  I  never  saw 
a  stronger  case  of  intention  to  convert  out  and  out,  and  to  give  the 
property  as  personal  estate. 


Cabb 
Collins. 


ARMSTRONG  v.   8T0CKHAM. 

(7  Jurist,  230—231.) 

A  testator  by  his  will  bequeathed  certain  stock  to  trustees,  upon  trust  to 
pay  the  dividends  unto  M.  S.  during  her  life,  and  after  her  decease,  to  pay 
the  same  for  the  maintenance  of  her  children  until  they  should  have 
attained  twenty-one,  and  then  to  divide  the  principal  amongst  all  and 
every  such  child  or  children  of  M.  S.,  or  the  issue  of  such  child  or  children 


(I)  1  Br.  C.  C.  502. 


(2)  15  R.  R.  116  (1  Mer.  296). 
56—2 


1843. 
March  13. 

Kmioiit 
BbucIs,  V,-0. 

[230] 
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Abmstrong  whose  parents  should  not  be  then  living,  in  equal  moieties ;  but  in  case 

«•  there  should  be  no  such  child  or  children  of  M.  S.,  or  issue  of  any  such 

Stock  HAM.  child  or  children  at  the  time  of  her  decease,  then  upon  trust  to  pay  the 

dividends  to  M.  H.^or  her  life,  and  after  her  decease,  to  pay  the  dividends 
for  the  maintenance  &c.  of  all  and  every  the  child  and  children  of  M.  fi. 
who  [should  be  living  at  her  decease,  or  the  issue  of  any  such  child  or 
children  whose  parents  might  be  then  dead,  until  they  should  respectively 
have  attained  twenty-one,  and  then  upon  trust  to  divide  the  principd 
amongst  such  child  or  children  of  M.  H.  and  issue  as  aforesaid,  in  equal 
shares,  in  the  like  manner  as  he  had  before  directed  in  respect  to  the  child 
or  children  of  M.  S.  M.  S.  died  an  infant,  without  issue.  M.  H.  at  her 
death  left  three  children  and  four  grandchildren,  the  children  of  a  deceased 
child :  Held,  that  the  grandchildren  took  per  stirpes,  and  were  entitled  to 
only  one-fourth  of  the  fund  in  question. 

William  Scott,  by  his  will,  dated  the  2nd  May,  1817,  gave  and 
bequeathed  unto   trustees,   their  executors,   administrators,   and 
assigns,  the  sum  of  1,100Z.  Navy  61.  per  cent.  Annuities,  upon  trust 
to  pay  over  and  divide  the  interest,  dividends,  and  proceeds  thereof, 
unto  his  daughter  MI  A.  E.  Scott,  for  and  during  the  term  of  her 
natural  life  ;  and  from  and  after  the  decease  of  his  said  daughter, 
then   upon  trust  to  pay  and  apply  the  interest,   dividends,  and 
produce  of  the  stocks,  funds,  and  securities  then  standing  and  being 
in  his  name  or  in  the  name  or  names  of  his  trustees  or  trustee  for 
the  time  being,  to  and  for  the  maintenance  and  education  of  all  and 
every  the  child  and  children  of  his  said  daughter  M.  A.  E.  Scott, 
until  he,  she,  or  they  should  have  attained  the  age  or  respective 
ages  of  twenty-one  years ;  and  then,  upon  further  trust  to  sell  out 
and  dispose  of  the  principal  money,  stocks,  funds,  and  securities  as 
aforesaid,  and  pay  over  and  divide  the  same  unto  and  amongst  aU 
and  every  such  child  or  children  of  her,  his  said  daughter,  or  unto 
the  issue  of  such  child  or  children  whose  parents  should  not  be 
then  living,  in  equal  moieties ;  but  in  case  there  should  be  no  such 
child  or  children  of  his  said  daughter,  or  issue  of  any  child  or 
children  of  his  said  daughter  living  at  the  time  of  her  decease,  theu 
upon  trust  to  pay  the  interest,  dividends,  and  proceeds  of  such  stocks, 
funds,  and  securities  unto  his  sister  Mary  Howard,  for  and  during 
the  term  of  her  natural  life ;  and  from  and  after  her  decease,  to 
pay  and  apply  the  interest,  dividends,  and  proceeds  for  and  towards 
the  maintenance  and  education  of  all  and  every  the  child  or  children 
of  her,  his  said  sister,  who  should  be  living  at  the  time  of  her 
decease,  or  the  issue  of  any  such  child  or  children  whose  parents 
might  be  then  dead,  until  they  should  respectively  have  all  attained 
the  age  of  twenty-one  years,  and  then  upon  trust  to  sell  out  and 
dispose  of  the  said  principal  money,  stocks,  funds,  and  securities, 
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and  to  pay  over  and  divide  the  produce  thereof  unto  and  amongst  armstrono 
such  child  or  children  of  his  said  sister  and  issue  as  aforesaid,  in  stockham. 
equal  shares  and  proportions,  in  the  like  manner  as  he  had  thereto- 
fore directed  in  respect  to  the  child  or  children  of  his  said  daughter 
M.  A.  E.  Scott.  The  testator  died  in  September,  1818.  The 
testator's  daughter,  M.  A.  E.  Scott,  died  an  infant,  without  issue, 
and  unmarried.  Mary  Howard,  his  sister,  died  on  the  6th  January, 
1838,  having  had  issue  six  children,  viz.  Martha,  who  intermarried 
with  John  Armstrong,  the  defendant  Elizabeth,  wife  of  the 
defendant  6.  Le  Geyt,  the  defendant  Eliza,  wife  of  the  defendant 
Joseph  Smith,  the  defendant  Margaret,  the  wife  of  the  defendant 
George  Menzies,  and  John  Howard  and  Mary  Ann  Howard. 
Martha  Armstrong  died  on  the  18th  July,  1887,  leaving  the  plaintiffs 
John  Armstrong,  Walter  Beattie  Armstrong,  Mary  Ann  Armstrong, 
and  Martha  Armstrong,  her  children,  her  surviving,  all  of  whom 
were  infants.  John  Howard  died  on  the  17th  December,  1831, 
leaving  a  daughter,  who,  however,  subsequently  died,  aged  only  ten 
months.  Mary  Howard  died  in  1821,  unmarried  and  without 
issue.  The  defendants  Elizabeth  Le  Oeyt,  Eliza  Smith,  and 
Margaret  Menzies,  had  all  attained  the  age  of  twenty-one  years. 
The  1,1002.  52.  per  cent.  Annuities  mentioned  in  the  testator's  will 
had  been  converted  into  and  now  consisted  of  1,250Z.  New  91.  lO^. 
per  cent.  Annuities.  The  questions  in  the  cause  arose  on  the  terms 
of  the  gift  to  Mrs.  Howard's  children,  and  were  as  follows :  viz. 
first,  the  period  when  the  distribution  of  the  fund  should  be  made ; 
and,  secondly,  to  whom  and  in  what  proportions  it  should  be  paid. 

Wood,  on  behalf  of  the  plaintiffs,  contended  that  they  were 
entitled  to  take  each  a   share  per  capita.    He  cited  *  Butler  v.       [  *23i  ] 
Stratton  (i),   Thomas  v.  Hole  (2),  as  to  that  point,  and  Lenden  v. 
Blackmore  (4)  as  to  the  time  when  the  distribution  should  be  made. 

/Spence  appeared  for  the  surviving  children  of  Mrs.  Howard,  and 

Simpkinson  and  Hardy,  for  the  trustees  ;  but  without  hearing 
them. 

His  Honour  said,  that  he  was  of  opinion  that  the  testator  meant 
the  parties  to  take  per  stirpes ;  and  accordingly  declared  that  the 
issue  of  Mrs.  Armstrong  living  at  the  death  of  Mary  Howard,  were 

(1)  3  Br.  367.  (3)  10  Sim.  626. 

(2)  Forrest,  2dl,  and  1  Br.  CO.  33, 
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entitled  to  one-fourth  part  of  the  fund  in  question ;  and  the  three 
surviving  children  of  Mrs.  Howard  were  entitled  to  one-fourth 
each;  that  each  fourth  should  be  carried  to  separate  accounts,  and 
the  income  accumulated  until  further  order.  The  costs  of  all  parties 
to  be  paid  out  of  the  fund.     Liberty  for  all  parties  to  apply. 


1841. 
Aug.  6, 7,  9. 

Lord 

COTTSNHAM, 

L.O. 

1842. 

Feb.  19,  22, 

28. 

Dee.  15. 

Loitl 

Ltndhubst, 

L.O. 

[811] 


PEYTON  V.  HUGHES. 

(7  Jurist,  311—315.) 

Will — Construction — ^Estate — Legacy — ^Afterbom  children. 

A  testator,  by  a  will,  consisting  of  very  ungrammatical  and  imperfect 
sentences,  gave  real  and  personal  property  to  trustees ;  and  declared  the 
trusts  thereof,  after  the  decease  of  E.  S.  H.  and  C.  G.,  the  tenants  for  life, 
whose  grandchildren  were  the  next  objects  of  his  bounty,  to  be  for  such 
child,  or  if  more  than  one,  for  such  chil(ben,  in  manner  following:  If  male 
issue  of  S.,  (daughter  of  E.  S.  H.),  then  he  devised  all  his  lands  to  his 
trustees,  in  trust  and  confidence  that  they  should  hold.  He  then  directed, 
that  E.  S.  H.  and  C.  G.  should  hold  their  interests  under  his  will  to  their 
separate  use,  and  after  their  decease,  and  failure  of  their  male  issue,  and 
satisfaction  of  his  pi-evious  gifts,  he  willed  that  his  trustees  should  hold 
in  trust  for  the  granddaughters  of  E.  S.  H.  and  C.  G.  at  twenty-one,  or 
marriage  with  consent ;  and  not  having  consent,  their  share  was  to  be 
divided  among  the  other  children,  as  E.  S.  H.  and  C.  G.  should  appoint. 
In  a  subsequent  part  of  his  will,  he  directed  that  every  child  that  cdiould 
take  his  estate  by  virtue  of  his  will,  should  reside  at  the  Barton  House,  and 
take  his  surname  without  addition.  E.  S.  H.  and  C.  G.  each  had  one 
daughter.  S.,  the  daughter  of  E.  8.  H.,  had  three  daughters  at  the  date  of 
the  will,  and  afterwards  two  other  daughters.  P.,  the  daughter  of  C.  G., 
had  one  daughter  in  the  testator's  lifetime,  and  afterwards  both  sons  and 
daughters  :  Held,  that  the  female  issue  of  S.  and  P.  took  only  after  failure  of 
their  issue  male ;  that  the  issue  male  took  singly  and  successively,  and  that, 
if  there  had  been  issue  male  of  S.,  the  eldest  son  of  S.  would  have  taken 
the  first  estate  tail  in  the  property ;  and  that,  in  the  absence  of  male  issue 
of  S.,  the  eldest  son  of  P.  took  an  estate  tail  in  the  realty,  and  an  absolute 
interest  in  the  personalty. 

The  testator  gave  300/.  apiece  to  each  of  the  granddaughters  of  E.  S.  H. 
at  twenty-one,  or  on  marriage  with  consent ;  and  if  any  of  them  should  die, 
their  share  to  be  equally  divided  &c. :  Held,  that  gpranddaughters  bom 
after  the  testator's  decease  were  not  included  in  this  bequest. 

Henry  Lambbrt,  at  the  date  of  his  will  and  up  to  the  time  of  his 
death,  was  seised  of  divers  freehold  lands  in  fee  simple,  and  of 
divers  copyhold  lands  in  fee,  according  to  the  customs  of  the 
respective  manors  of  which  the  same  were  holden;  and  he  held 
other  lands,  freehold  and  copyhold,  upon  leases  for  lives,  and  for 
terms  of  years.  The  copyholds  had  been  surrendered  by  the  testator 
to  the  use  of  his  will.  His  personal  property  amounted  to  about 
70,0002.  The  will  bore  date  the  25th  September,  1811,  and  was 
executed  and  attested  in  the  manner  then  required  by  law  for 
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devlBing  real  estates  of  inheritance.    It  was  wholly  in  the  testator's      petton 
handwriting,  and  was  in  the  following  words :  "  First,  I  will  and      hdohks. 
direct  that  all  my  just  debts,  funeral  and  testamentary  expenses  be 
fully  paid  and  satisfied :  I  give  and  devise  bequeath  unto  Abraham 
Bobarts,  of  Lombarts  Street,  Esquire,  in  the  city  of  London,  banker, 
and  unto  Henry  Hughes,  of  Newport  Street,  in  the  city  of  Worcester, 
and  unto  John  Piatt,  Bridge  Street,  in  the  city  of  Worcester,  and 
to  their  heirs  for  ever,  all  my  messuages  or  tenements,  farms, 
lands,  hereditaments,  estates,  and  premises  whatsoever  or  where- 
soever, freehold,  copyhold,  or  leasehold  (having  surrendered  my 
copyhold  estate  to  the  use  of  my  said  will),  in  possession,  reversion, 
remainder,  or  expectancy,  or  whereof  I  have  a  disposing  power, 
with  their  several  and  respective  members,  rights,  and  appur- 
tenances, to  have  and  to  hold  such  of  my  said  hereditaments  and 
premises  as  are  freehold  unto  the  said  Abraham  Bobarts,  Henry 
Hughes,  John  Piatt,  their  heirs  and  assigns  ;  to  have  and  hold  my 
copyhold,  and  all  such  other  of  my  estates  as  are  less  than  freehold 
unto  Abraham  Bobarts,  Henry  Hughes,  John  Piatt  for  and  during 
all  my  right,  title,  and  estate  term  therein  or  thereto  respectively, 
according  to  the  nature  and  quality  of  the  said  estate  respectively : 
I  likewise  give  and  bequeath  to  Abraham  Bobarts,  Henry  Hughes, 
John  Piatt  all  my  ready-money,  securities  for  money,  household 
and  other  goods,  plate,  china,  linen,  cattle,  chattels,  and  all  other 
my  personal  estate,  of  what  nature  or  kind  soever,  as,  and  for,  and 
to  the  end  that  my  trustees  alone  may  have  full  power  and  clear 
and  absolute  authority  to  release,  convey,  assign,  and  assure  all 
and  every  the  estates  and  premises  which,  at  the  time  of  making 
and  of  executing  this  my  will  and  at  my  death,  may  be  vested  in 
me,  as  mortgagee  in  fee,  or  as  trustee,  without  calling  upon  my 
heir-at-law  to  concur  or  join  in  any  releas  or  transfer  of  any  such 
premises,  or  have  any  affirmation  concerning  what  belong  to  my 
real  or  personal  estate  whatsoever :  and  I  do  give  and  devise  all 
my  estates,  title,  and  interest  in  and  to  such  premises  as  last 
mentioned,  together  with  all  benefit  and  advantages  thereof,  to 
Abraham    Bobarts,    Henry  Hughes,    John    Piatt,   in    trust    and 
confidence  that  the  shall  hold  all  my  lands,  tenements,  real  and 
personal    estates,    for    the  uses   hereinafter   mentioned;    I  give 
Abraham  Bobarts,  Henry  Hughes,  John  Piatt,  on  condition  that 
they  undertake  and  execute  the  office  of  trustees,  also  the  several 
trusts  therein  this  my  will  contained,  200Z.  a  piece  to  each,  but 
only  U)  such  of  tbem  wha  sl^all,  pi;ovQ  my  ^aid  will  i  and  tl^  aU 
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Pbyton      the  charges  and  expenses  of  my  said  trustees  herein  mentioned  in 
HuoHEa      ^h^B  ^^^^  ehsAl  be  paid  oat  of  my  personal  estate,  and  that  if  any 
or  either  my  trustees  die  or  refuse  to  act  in  the  trust,  that  then  my 
other  trustee  or  my  trustees  shall  have  a  power  of  choosing  a 
trustee  in  the  place  of  such  trustee  or  trustee  so  dying  or  refusing 
to  act,  and  so  as  often  as  the  same  do  happen,  to  the  intent  of 
keeping  a  sufficient  number  of  acting  trustees,  and  that  the  trust 
may  not  descend  to  the  heirs  of  the  survivors ;  and  my  will  is,  that 
the  said  trustee  or  trustee  so  chosen  shall  have  the  same  power  and 
estate  as  given  to  the  trustees  herein  named.     I  give  to  my  niece, 
Mrs.  Sheen  Houghton,  formerly  of  Grafton  Street,  in  the  city  of 
Dublin,  and  the  eldest  daughter  of  my  sister,  Mrs.  Buth  Leay, 
SOOZ.  a  piece  each,  upon  their  respitive  marriage  of  each  of  her 
grandchildren,  with  the  consent  of  their  mother,  or  when  they 
attain  the  age  of  twenty-one  years ;  and  if  any  die,  their  share  to 
be  equally  divided  between  her  mail  and  famail  sons  and  daughters ; 
and  I  give  to  Miss  Eliza  Griffith,  the  daughter  of  Mrs.  Gharlotta 
Griffith,  late  of  Grafton  Street,  in  the  city  of  Dublin,  in  the  kingdom 
of  Ireland,  500  on  her  respective  marriage,   with    her  mother 
consent,  or  when  she  attains  the  age  of  twenty-one  years ;  and  I 
give  to  Miss  Eleanor  Kelly,  of  the  Custom  House,  5002. ;  and  I  give 
to  Miss  Susan  Kelly,  2002. ;  and  I  give  to  Mr.  Henry  Hughes,  of 
Worcester,   Newport  Street,  SOOZ. :   and  in  trust  and  confidence 
that  my  trustees  shall  hold  all  my  lands,  tenements,  real  and 
personal  property,  of  what  kind  or  nature  soever,  and  all  my  estates 
and  interests  in  the  same,  to  be  holden  by  my  trustees  in  trust,  and 
then  apply  the  income  and  annual  amount  of  such  property  to  the 
use  of  my  two  nieces,  Elizabeth  Sheen  Houghton  and  Gharlotta 
Griffith,  for  their  lives  and  proper  use  and  benefit,  and  after  their 
decease,  to  such  child,  or,  if  more  than  one,  to  the  use  of  such 
children,  in  manner  following  (to  wit) :  if  male  issue  of  my  niece 
Mrs.  S.  Houghton  daughter  Mrs.  Strong,  then  I  give  and  devise  to 
my  trustees,  A.  Bobarts,  H.  Hughes,  J.  Piatt,  that  the  shall  hold 
all  my  lands  in  trust  and  confidence,  that  the  shall  hold  my  will  is 
whatsoever  of  my  real  estate  or  personal  estate  and  interest  therein 
[  *312  ]       come  to  my  two  nieces,  by  vertue  of  this  my  will,  *be  for  their  own 
sole  and  seperate  use,  and  not  subject  to  the  disposal  of  any  husband, 
not  to  set,  let,  or  assignee  any  part  of  the  premises  thereof ;  and 
that,  upon   the  payment  of  money  that  arise  from  my  real  or 
personal  property,  of  what  nature  soever,  that  E.  S-  Houghton  or 
G.  Griffith  the^r  receipt  only  shall  be  a  discharge  for  the  money 
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received.  Then,  from  and  after  the  decease  of  my  two  nieces,  Peyton 
E.  S.  Houghton  and  C.  Griffith,  and  failure  of  their  mail  issue,  and  hughes. 
satisfying  my  before-mentioned  gifts  and  bequeth,  my  trustees  shall 
hold,  in  trust  for  for  the  use  of  E.  S.Houghton  and  C.  Griffith,  my  two 
nieces,  their  granddaughters,  when  the  attain  the  age  of  twenty-one 
years,  or  be  married,  with  the  approbation  and  consent  of  their 
mother  and  my  trustees;  and  not  having  such  approbation  and 
consent,  their  share  to  be  divided  among  the  remainder,  and  as  my 
two  nieces  by  their  will  or  deed  in  writing,  shall  direct  or  appoint- 
ment, then  to  the  use  of  such  child  or  children,  and  the  profits 
arising  from  my  real  and  personal  estates,  of  what  nature  or  kind 
soever,  shall  accumulate  and  be  layd  out  and  invest  the  same  in 
stock  or  publick  funds,  or  real  or  Government  security,  at  intrest, 
and  the  produse  thereupon  due,  or  to  become  due,  and  securitys  in 
which  the  same  shall  be  then  invested,  amongs  all  and  every  the 
child  and  children  of  my  said  two  nieces,  Mrs.  S.  Houghton  and 
Mrs.  G.  Griffith ;  and  my  meaning  is,  that  if  Miss  Eliza  Griffith 
married  and  have  issue,  that  Eliza  Griffith  and  her  children  share 
in  this  my  bequeathment  equaly  with  Mrs.  S.  Houghton,  but  not 
till  after  the  decease  of  my  two  nieces :  and  if  this  happen,  my 
trustees,  allowing  what  they  shall  judg  proper  for  their  maintenance 
and  education  of  such  child  or  children,  till  the  arrive  at  the  age 
before  mentioned  ;  and  my  will  is,  that  every  such  child  who  shall 
take  my  estate  by  vertue  of  this  my  will,  shall  take  my  sarneune 
without  the  addition  of  any  other  surname,  and  shall  inhabit  the 
Barton  House,  and  make  it  their  residence  and  place  of  aboad: 
Also  I  give  and  bequeath  to  my  two  nieces,  E.  S.  Houghton  and 
C.  Griffith,  all  my  plate,  linen,  china,  household  furniture  of  what 
nature  kind  soever,  as  well  in  or  about  my  dwelling-house  at  the 
Barton  or  elsewhere,  upon  trust,  during  their  natural  lives,  the  use 
and  enjoyment  of  all  such,  and  after  their  decease  to  the  use  of 
such  son  or  sons  and  daughters  as  my  will  directs,  as  shall  from 
time  to  time  come  into  the  possession  of  my  estates,  and  inhabit 
the  Barton  House ;  and  also  as  often,  and  from  time  to  time,  renew 
the  Barton  lease,  which  is  every  seventh  year ;  and  also,  as  often 
as  the  live  do  fall  in  the  lease  of  Golwall  Park,  that  it  be  renewed, 
and  three  live  keept  up  to  preserve  it ;  and  that  all  the  building  be 
kept  in  repair,  and  what  is  expended  in  needful  repairs  to  be  paid 
out  of  the  rent  and  profits  of  the  estate.  And  my  will  is,  that 
whatsoever  of  my  personal  estate  that  comes  to  my  two  nieces, 
]S.  S.  Houghton  and  0.  Griffith,  of  my  plate,  linen,  hou8ehol4 
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Peyton  goods,  and  furniture  of  any  kind,  in  my  dwelling  at  the  Barton, 
MuGHBs.  shall  remain,  and  after  their  decease,  to  be  for  the  use  of  such  child, 
sons  or  daughters,  that  comes  to  the  possession  of  my  estate  by 
virtue  of  this  my  will :  but  in  case  of  failure  of  issue  mail,  I  devise 
to  the  f email  granddaughters  of  E.  S.  Houghton  and  C.  Griffith, 
granddaughters,  then  my  will  that  my  trustees  shall  hold  in  trust 
all  my  lands,  tenements,  real  and  personal  estates,  after  satisfying 
the  before-mentioned  gifts  and  bequeths,  in  trust  for  the  use  of  such 
granddaughters  of  fS.  8.  Houghton  and  C.  Griffith  as  are  then  living 
as  tenants  in  common,  and  not  as  joint  tenants;  and  if  this  happens, 
and  any  dispute  to  cause  a  difference  of  the  bequeath  of  this  my  will, 
I  direct  that  my  said  trustees  do  adiust  my  bequeath,  and  determine 
absolute  the  same;  and  those  that  reject  my  bequeat,  be  void,  and 
their  so  avoidable  and  divided  equally  between  such  daughters  as 
then  living;  and  I  do  appoint  my  two  nieces  E.  S.  Houghton  and 
G.  Griffith,  executrix  of  this  my  last  will  and  testament."  The 
testator  died  on  the  25th  March,  1814,  leaving  his  only  child  Lady 
Tempest  his  heiress-at-law,  customary  heiress,  and  sole  next  of 
kin.  Mrs.  Houston  and  Mrs.  Griffith,  who  were  the  only  surviving 
children  of  his  sister  Buth  Lea,  and  were  designated  in  the  will  as 
Mrs.  Sheen  Houghton  and  Charlotta  Griffith,  proved  his  will.  At 
the  date  of  the  will,  and  at  the  death  of  the  testator,  Mrs.  Houston 
had  only  one  child,  Mrs.  Strong,  who  had  no  son,  but  had  daughters 
living  at  the  date  of  the  will  and  at  the  death  of  the  testator,  and 
afterwards  had  two  other  daughters.  Mrs.  Griffith  in  Uke  manner 
had  only  one  daughter,  Eliza,  who  was  unmarried  at  the  date  of 
the  will,  but  shortly  afterwards  married  Mr.  Peyton,  and  had  one 
daughter  in  the  testator's  lifetime,  and  after  his  death  had  both 
sons  and  daughters.  In  1811  Mrs.  Strong  was  about  twenty-four 
years  of  age,  and  Eliza  Griffith  about  twenty-one.  In  July,  1821, 
Lady  Tempest  died,  having  made  a  will,  which  was  not  executed 
so  as  to  operate  on  freehold  estates,  and  leaving  Mrs.  Houston  and 
Mrs.  Griffith  coheiresses-at-law,  and  Mrs.  Houston  customary 
heiress  both  of  her  and  of  the  testator.  Previously  to  1828,  when 
none  of  the  children  of  Mrs.  Strong  or  Mrs.  Peyton  had  as  yet 
attained  the  age  of  twenty-one,  or  married,  a  bill  was  filed  by 
l^frs.  Houston  and  Mrs.  Griffith  against  the  trustees,  the  children 
of  Mrs..  Strong,.  Mr.  and  Mrs.  Peyton  and  their  children,  and  the 
admiostrator  of  Lady  Tempest,  praying  that  the  rights  of  the 
parties,  under  the  will  might  be  ascertained,  and  that  the  plaintiffs 
might  be  declared  to  be  eatitled  to  all  the  lands  of  whicU  the  testator 
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died  seised  iii  fee,  as  tenants  in  common  in  tail  male,  and  to  his       Pbtton 

leaseholds,  and  the  residue  of  his  personal  estate,  absolutely  in  equal     hughbs. 

moieties.    At  the  hearmg  of  the  cause  in  1826,  the  then  Master  of 

THE  Bolls  ordered  a  case  to  be  made  for  the  opinion  of  the  Court 

of  King's  Bench ;  and  in  answer  to  the  question,  "  What  estate 

and  interest  in  the  fee-simple  lands  and  leaseholds  for  lives  was 

taken  by  the  trustees?"  it  was  certified  by  that  Court  that  the 

trustees  took  Ithe  legal  estate  in  both  descriptions  of  property : 

Houston  V.  Hughes  (i).     At  the  hearing  for  further  directions  in 

1827,  1828,  Lord  Chancellor  Lyndhurst  decided  that  the  plaintiffs 

took  estates  for  life  only  in  the  testator's  property,  Houston  v. 

Hughes  {2);  which  decision  in  1831  was  affirmed  upon  appeal  by 

the  House  of  Lords.     The  tenants  for  life  being  both  dead,  a  new 

suit  was  instituted  by  Beynolds  Peyton,  the  eldest  son  of  the  only 

child  of  Mrs.  Griffith,  claiming  to  be  first  tenant  in  tail  of  the  real 

estate,  and  an  absolute  interest  in  the  personalty.     The  cause  was 

heard  before  Lord  Cottenham  in  1841. 

Tinney,  Hodgson,  and  J.  Russell,  for  the  plaintiff. 

G.  J.  Turner,  for  the  youngest  sons  of  Mrs.  Peyton. 

Wigram,  for  the  daughters  of  Mrs.  Peyton. 

Oriffith  Richards  and  BetheU,  for  the  three  eldest  daughters  of 
Mrs.  Strong. 

Swanston  and  Coote,  for  the  other  two  daughters  of  Mrs.  Strong. 

Sir  W.  W.  FoUett,  Sutton  Sharpe,  and  Goldsmith,  for  the  personal 
representatives  of  Lady  Tempest. 

Wakefield  and  Broniehead,  for  other  parties. 

Authorities  cited:  [Goodright  v.  Goodridge  (3>,  Chapnian  v. 
Blissett{4),  Preston  v.  Funnell{6),  Newland  v.  Shepherd  {6),  Peat 
V.  Powell  (7),  Rex  v.  Marquis  of  Stafford  (8),  Comberbachv.  Perryn  (9), 
EUicombe    v.    Gompertz  (lo),   Briden    v.   Hetvlett  (ii),   Defflis    v. 

(1)  30  R.  E.  372  (6  B.  &  C.  403).  (7)  Amb.  387. 

(2)  6  Rubs.  116.  (8)  8  R.  R.  668  (7  East,  621). 

(3)  Willes,  369.  (9)  1  R.  R.  757  (3  T.  R.  484). 

(4)  Cas.  temp.  Talb.  145.  (10)  45  R.  R.  234  (3  My.  &  Cr.  127). 
(6)  Willes,  164.  (11)  39  R.  R.  146  (2  My.  &  K.  90). 
(6)  2  P,  Wms.  194. 
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Peyton       Goldschmidt  {i).  Doe  v.  Fleming  (2),  Mohun  v.  Mohtm  (s),  Cadtygan 
HuGUEB.      V.  Eicart{4),  Ackers  v.  Pfcij>/9«(5),  MandevilWs  caseCe),  Cursham  v. 
Newland  (7),  Srwiffe  v.  Streatfield  (8),  and  other  cases]. 

1841.        Lord  Cottbnham,  L.  C.  : 

Aug.  9, 

The  plaintiflf,  as  eldest  son  of  Eliza  Griffith  named  in  the 

r  gig  -i 

^       ^       testator's  will,  claims  an  estate  in  tail  male  in  the  testator's  real 
property,  and  to  be  absolutely  entitled  to  the  personalty ,'  and  the 
questions  are  :  first,  is  he  entitled  to  such  estate  in  tail  male  in  the 
land  ?    His  grandmother  and  her  sister,  the  testator's  two  nieces, 
had  estates  for  life  given  to  them,  and  after  their  deaths  the  gift  is, 
''  to  such  child,  or  if  more  than  one,  to  such  children  in  manner 
following  &c."    The  children  of  Mrs.   Strong  had  been   before 
mentioned,  and  the  children  of  Mrs.  Griffith  are  afterwards  put 
upon  the  same  footing,  and  the  same  children  are  mentioned  in  the 
subsequent  parts  of  the  will,  so  that  whether  the  words  '*  such  child, 
or  if  more  than  one  such  children,"  mean  children  before  or  after 
mentioned,  they  equally  mean  the  children  of  Mrs.  Strong  and  of 
Mrs.  Griffith.    The  gift,  therefore,  is  to  the  two  nieces  for  life,  and 
after  their  death,  to  the  children  of  the  only  daughter  of  each  ;  that 
is,  of  Elizabeth  Strong  and  Eliza  Griffith ;  but  what  estates  and 
interests  inter  se  such  children  are  to  take,  is  to  be  ascertained  from 
the  other  parts  of  the  will.    If  the  words,  ''  if  male  issue  of  Mrs. 
Strong,  then  in  trust  and  confidence  that  they  shall  hold,"  mean 
that  such  male  issue  shall  hold  ;  the  class  of  persons  first  to  take 
would  be  sufficiently  designated,  and  although  there  were  not  any 
issue  male  of  Mra  Strong,  the  direction  that  Eliza  Griffith  and  her 
issue  should  share  in  that  the  testator's  bequeathment  equally  with 
Mrs.  Sheen  Houghton,  would  place  the  issue  male  of  Eliza  Griffith 
in  the  same  situation  as  that  which  the  issue  male  of  Mrs.  Strong 
were  intended  to  occupy,  unless  that  direction  imply  a  division  of 
the  property  into  moieties,  which  will  be  afterwards  considered. 
What    then    are    the    provisions    and  expressions    in    the   will, 
'explanatory  of  the  estates  and  interests  inter  se  of  the  children  to 
whom  this  property  is  so  given  ?    There  is  a  gift  to  the  grand- 
daughters of  the  two  nieces  upon  failure  of  their  male  issue,  which 
the  House  of  Lords  has  decided  not  to  mean  the  issue  male  of  the 

(1)  13  E.  E.  259  (19  Ves.  566).  &  Pin.  665). 

(2)  41 E.  E.  808  (2  Cr.  M.  &  E.  638).  (6)  Co.  litt.  26  b. 

(3)  18  E.  E.  58  (1  Swanst.  201).  (7)  50  E.  R  133  (2  Beav.  145). 

(4)  45  E.  E,  789  (7  Ad.  &  El.  636).  (8)  15  E.  E.  132  (1  Mor.  358). 

(5)  39  E.  B,  94  (9  BHgh,  430 ;  3  Q, 
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nieces,  but  the  issue  male  of  the  daughters  of  each,  that  is,  of  Mrs.       Petton 
Strong  and  Eliza  GriflBth.     Then  comes  a  provision,  that  every  such      HuGHBa. 
child  who  shall  take  his  estate,  shall  take  his  surname,  and  shall 
inhabit  Barton  House,  clearly  indicating  a  taking  and  enjoying 
singly  and  in  succession.     Then  the  plate,  after  the  death  of  the 
nieces,  is  given  to  such  son  or  sons  and  daughters  as  his  will  directs 
shall  from  time  to  time  come  into  possession  of  his  estate,  and 
inhabit  Barton  House,  indicating  the  same  intention,  and  that  any 
son  was  to  exclude  all  daughters.     Then  there  is  another  provision 
upon  failure  of  issue  male,  in  favour  of  the  granddaughters  of  the 
two  nieces  who  shall  be  then  living.     If  these  provisions  prove  that, 
of  the  children  to  whom  the  estate  was  given  after  the  death  of  the 
two  nieces,  that  is  to  say,  the  children  of  Mrs.  Strong  and  of  Mrs. 
Griffith,   issue    male  were  to  take  before  daughters,  and  such 
preferred  class  take  by  the  description  of  ''issue  male,"  the  party 
answering  that  description  would  take  an  estate  in  tail  male, 
according  to  Whitelock  v.  Heddon  (i),  so  that,  as  between  a  son  of 
Mrs.  Strong,  if  there  had  been  one,  and  his  sisters,  he  would  have 
been  preferred ;  but  as  there  was  no  such  son,  the  questions  remain, 
secondly,  whether  the  son  of  Eliza  Griffith  is  entitled  to  any  estate 
in  the  land ;  and  if  he  is,  then,  thirdly,  whether  such  title  extends 
to  the  whole,  or  only  to  one  moiety  of  it.    As  to  the  second,  it  is  to 
be  observed,  that  in  all  the  gifts  to  the  granddaughters,  the 
expression  is,  **  upon  failure  of  their  issue  male ; "  that  is,  issue 
male  of  Mrs.  Strong  and  of  Mrs.  Griffith,  according  to  the  decision 
of  the  House  of  Lords.    There  is  therefore  no  gift  to  granddaughters 
whilst  there  are  issue  male  of  either  Mrs.   Strong  or  of  Eliza 
Griffith  ;  but  this  not  only  shows  that  a  son  of  Eliza  Griffith  was 
to  take  before  any  daughter  of  Mrs.  Strong  or  of  Eliza  Griffith,  but 
it  goes  far  to  decide  the  third  question,  namely,  whether  the  two 
families  were  to  enjoy  the  property  in  moieties.    I  find  nothing  to 
justify  the  introduction  of  the  word  "respective,"  either  as  applicable 
to  the  issue  male,  or  to  the   granddaughters,   and   without  the 
introduction  of  that  word  there  seems  to  me  to  be  an  exclusion  of 
any  construction  for  the  enjoyment  of  the  estate  in  moieties  ;  such 
a  construction  is  also  inconsistent  with  the  provision  as  to  taking 
the  name,  and  residing  at  Barton  House,  and  the  other  expressions 
before  adverted  to  as  indicating  a  single  and  successive  enjoyment. 
But  it  was  argued,  that  the  provision,  *'  that  Eliza  Griffith  and  her 
children  share  in  this  my  bequeathment  equally  with  Mrs.  Sheen 

(1)  IBos.  &P.  243. 
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Peyton      Houghton,   but    not  till  after  the  decease  of  my   two  nieces," 
HuQHEs.      amounted  to  a  gift  of  the  property  in  moieties  to  the  two  families. 
If  that  were  so,  there  would  be  a  distinct  bequeathment  to  each, 
and  there  could  not  be  any  equality  between  the  children  of  Eliza 
Griffith  and  Mrs.  Sheen  Houghton,  in  an  interest  which  was  not  to 
take  effect  until  after  her  death.    These  expressions  therefore  cannot 
mean  an  equal  division  of  the  property ;  but  if  not,  they  must  mean 
this — shall  have  an  equal  or  similar  interest  in  it ;  and  if  that  be 
so,  the  only  question,  if  there  had  been  issue  male  of  Mrs.  Strong, 
would  have  been,  whether  such  issue  male  of  Mrs.  Strong,  or  the 
issue  male  of  Mrs.  Griffith,  were  to  come  first,  for  the  grand- 
daughters are  postponed   to  both,  and  a  single  and  succesaive 
enjoyment  being  pointed  out,  they  could  not  take  together.     I  think 
that  the  testator  has  sufficiently  solved  this  question,  for,  assuming 
that  the  issue  male  of  Mrs.  Strong  and  of  Eliza  Griffith  were  to  take 
successive  estates  tail,  there  can  be  no  doubt  that  the  testator  has 
given  the  priority  to  the  branch  of  Mrs.  Strong.    In  fact,  as  there 
were  no  issue  male  of  Mrs.  Strong,  the  question  is  only  material 
upon  the  argument  for  the  heir,  upon  the  ground  of  uncertainty. 
I  am  therefore  of  opinion,  that,  there  being  no  son  of  Mrs.  Strong, 
the  eldest  son  of  Eliza  Griffith  takes  an  estate  in  tail  male  in  the 
land ;  for  if  the  view  I  have  taken  of  the  plaintiff's  case  be  correct, 
there  can  be  no  ground  for  the  claim  of  the  heir.     If  there  are  in 
this  case  words  of  gift,  and  an  intention  sufficiently  expressed  as  to 
who  are  to  be  the  donees,  and  the  interest  they  are  to  take,  it 
becomes  unnecessary  to  consider  the  plaintiff's  claim  to  an  estate 
tail  by  implication,  upon  the  authority  of  Tenny  v.  Agar  (i),  and 
RomUly  v.  James  (2).     This  disposes  of  the  question  as  to  the  real 
estate ;  but  it  was  observed,  that,  after  giving  life  estates  to  the  two 
nieces,  the  terms  of  the  will  in  the'  next  sentences  are  confined  to 
real  estate  ;  but  it  is  clear  that  the  personal  estate,  as  well  as  the 
real,  was  given  to  the  trustees,  and  that  the  two  nieces  had  life 
estates  in  both  funds  ;  therefore,  the  words  "  after  their  decease  to 
such  child,  or  if  more  than  one,  then  to  the  use  of  such  children,  in 
manner  following,"  apply  equally  to  both  funds ;  and  the  other 
parts  of  the  will,  as  to  the  personalty,  as  well  as  with  respect  to  the 
realty,  are  to  be  looked  at  only  for  the  purpose  of  ascertaining  what 
were  the  children  to  whom  such  gift  was  made,  and  what  interest 
they  were  to  take  in  it ;  and  if  there  be  anything  clear  upon  this 
will,  it  is  the  intention  that  the  personalty  should  be  enjoyed  by 
(1)  12  East,  252.  (2)  6  Taunt.  263. 
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the  same  person  as  was  to  take  the  land,  and  which,  if  the  ^eldest       rBTroN 

son  of  Eliza  Griffith,  that  is,  the  plaintiff  Reynolds  Peyton,  takes  an      huohbs. 

estate  tail  in  the  land,  will  give  to  him  the  absolute  property  in  the      [  *3H  ] 

personalty.     It  must  also  be  declared,  that  the  defendants  Susannah 

and  Charlotte  Sarah  Strong  are  not  entitled  to  the  800Z.  legacies ; 

both  were  born  after  the  testator's  death,  and  the  gift  is  in  effect  of 

8002.  to  each  of  the  granddaughters  of  Mrs.  Sheen  Houghton  at 

twenty-one,  or  marriage  with  consent,  and  if  they  die,  their  shares 

to  be  equally  divided  &c.     There  is  not  in  this  gift  any  future  period 

of  distribution,   but  a  separate  legacy  to    each    granddaughter. 

Davidson  v.  Dallas  (i)  and  Scott  v.  Harwood  (2)  were  much  stronger 

cases  in  favour  of  the  afterborn  children  than  the  present;  but 

Lord  Elbon  in  the  first,  and  Sir  J.  Leach  in  the  second  of  these 

cases,  decided  against  them.     The  costs  of  all  parties  must  be  paid 

out  of  the  residuary  fund. 

A  petition  of  rehearing  by  way  of  appeal  from  this  decision  was 
presented  by  the  personal  representatives  of  Lady  Tempest,  which 
came  on  to  be  hoard  before  Lord  Chancellor  Lyndhurst  in 
February,  1842. 

Sir  W.   W.  FoUetty   S.-G.,  C.  Hall,  and  Goldsmith,  for  the 
appellants. 

Tinney,  Hodgson,  and  J.  Russell,  in  support  of  the  decree. 

The  following  additional  authorities  were  cited :  Doe  v.  Hasle- 
wood  (3),  Tr afford  v.  Trafford  (4),  Newton  v.  Barnardine  (5),  Tilly  v. 
Collier  {6),  Jackson  v.  Noble  {7),  Genery  v.  Fitzgerald  {%),  Stubbsy, 
Sargon(9). 

The  Lord  Chancellor:  ^®*^- 

Dee.  16. 

This  is  a  question  upon  the  construction  of  the  will  of  Henry         

Lambert,  respecting  which  a  decree  was  pronounced  by  my  learned 
predecessor  Lord  Cottenham;  it  comes  here  upon  a  petition  of 
rehearing.  This  will  was  before  me  upon  a  former  occasion  with 
respect  to  the  terms  ''  issue  male; "  and  though  I  thought  I  was 
able  to  ascertain  the  meaning  of  the  testator  in  the  use  of  these 
terms,  which  was  all  that  I  then  had  to  decide,  I  considered  it  very 

(1)  9  E.  E.  350  (14  Ves.  576).  264,  pi.  2. 

(2)  21  E.  E.  300  (5  Madd.  332).       (6)  3  Keb.  589. 

(3)  45  E.  E.  445  (6  Ad.  &  El.  167).     (7)  44  E.  E.  285  (2  Keen,  690). 

(4)  3  Atk.  147.  (8)  23  E.  E.  121  (Jac.  468). 

(5)  Moore,  127,  pi.  275;  8  Vin.  Ab.  (9)  44  E.  E.  241  (3  My.  &  Cr.  507j. 
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PsTTOK       doubtful,  whether,  when  the  general  construction  of  the  will  ehoold 
HuGHKs.      come  to  be  considered,  consisting  as  it  did  of  imperfect  unfinished 
sentences,  of  words  put  together  without  regard  to  grammar,  or  the 
ordinary  rules  of  language,  it  would  be  possible  to  put  upon  it  any 
reasonable  or  consistent  construction.     It  is  the  duty  of  the  C!ourt, 
however,    to  struggle  with   the    difficulties,   and,   if  possible,   to 
surmount  them.     The  testator  gives  all  his  property  to  trustees, 
and,  after  bequeathing  certain  legacies,  he  declared  the  trusts  to  be, 
both  as  to  his  real  and  personal  estate, ''  to  his  two  nieces  Elizabeth 
Sheen  Houghton  and  Charlotta  Griffith,  for  their  lives,  and  after 
their  decease,  for  such  child,  or  if  more  than  one,  for  the  use  of 
such  children,'  in  manner  following."     The  property  therefore  is 
given  to  certain  children,  and  the  question  is,  to  what  children,  and 
for  what  estates.    After  the  words  ''in  manner  following/'  the 
testator  proceeds  thus :  ''  If  male  issue  of  my  niece  Mrs.  Sheen 
Houghton  daughter  Mrs.  Strong,  then  I  give  and  devise  to  my 
trustees,  that  they  shall  hold  all  my  lands  in  trust  and  confidence 
that  they  shall  hold."    Here  the  sentence  breaks  off,  and  is,  I  think, 
left  imperfect.    Lord  Cottenham  considered  that  by  the  words  ''  in 
trust  and  confidence  that  they  shall  hold,"  the  testator  meant,  that, 
if  there  were  male  issue  of  Mrs.  Strong,  they  should  hold,  that  is, 
take    the  property ;  and  when   we  advert    to  the  extraordinary 
carelessness  and  ignorance  exhibited  in  every  part  of  this  will,  it 
would  be  difficult  to  say,  with  any  confidence,  that  this  was  not  the 
proper  interpretation.     But  I  think  it  is  unnecessary  to  resort  to 
this  construction,  for  the  whole  property  is  bequeathed  to  children, 
and  all  that  is  necessary,  as  I  have  already  observed,  is  to  look  at 
the  rest  of  the  ^will,  in  order  to  ascertain  (which  I  think  may  be 
done)  what  children  are  meant,  and  what  estates  they  are  intended 
to  take.     The  testator,  after  directing  that  his  nieces  shall  hold 
whatever  they  take  under  the  will  to  their  separate  use,  proceeds 
thus — ''  then,  from  and  after  the  decease  of  my  two  nieces  Elizabeth 
Sheen  Houghton  and  Charlotta  Griffith,  and  failure  of  their  male 
issue,  and  satisfying  my  before-mentioned  gifts  and  bequeth,  my 
trustees  shall  hold  in  trust  for  the  use  of  Elizabeth  Sheen  Houghton 
and  Charlotta  Griffith,  my  two  nieces,  their  granddaughters,  when 
they  attain  the  age  of  twenty-one  years,  or  be  married  with  the 
approbation  and  consent  of  their  mother  and  my  trustees,  and  not 
having  such  approbation  and  consent,  their  share  to  be  divided 
among  the  remainder,  and  as  my  two  nieces  by  their  will  or  deed 
in  writing  shall  direct  or  appoint,  then  to  the  use  of  such  child  or 
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children."     It  appears,  therefore,  that  the  granddaughters  of  the       Peyton 

two  nieces  were  to  take,  and  in  this  clause  they  are  described  as      huohbs. 

children,  but  they  were  not  to  take  till  the  failure  of  male  issue  of 

the  two  nieces,  and  by  male  issue  is  meant  male  issue  of  the 

daughters  of  the  two  nieces,  for    so   the  House   of  Lords  has 

determined.    The  result  therefore  is,  that,  after  failure  of  the  male 

issue  of  Mrs.  Strong  and  Eliza  Griffith,  the  daughters  are  to  take ; 

and  it  further  appears,  from  the  imperfect  sentence  to  which  I  have 

above  referred,  if  indeed  it  is  to  be  taken  as  imperfect,  that  the  male 

issue  of  Mrs.  Strong  was  in  the  testator's  contemplation,  and 

apparently  objects  of  his  bounty ;  and  by  a  subsequent  clause,  that 

the  children  of  Eliza  Griffith  were  to  take  equally  with  Mrs.  Sheen 

Houghton  in  what  he  terms  his  bequeathment.    In  the  next  clause, 

the  clause  for  accumulation,  and  in  the  clause  respecting  main* 

tenance,  it  is  clear,  that  the  term  ''  children  "  tiieans  the  children 

of  Mrs.  Strong  and  Eliza  Griffith.    In  a  subsequent  passage  the 

testator  bequeaths  his  plate  &c.  at  the  Barton,  or  elsewhere,  "  to 

his  nieces  for  their  lives,  and  after  their  decease  to  the  use  of  such 

son  or  sons  and  daughters,  as  his  will  directs,  as  shall  from  time  to 

time  come  into  possession  of  his  estates  and  inhabit  the  Barton 

House."    It  is  obvious  that  the  daughters  here  mentioned  are  the 

daughters  of  Mrs.  Strong  and  Eliza  Griffith  ;  and,  coupled  as  they 

are  with  the  sons,  it  seems  to  follow  that  these  are  sons  of  the  same 

person,  and  comprehended  therefore  within  the  term  ''  issue  male  " 

in  the  clause  before  adverted  to ;  and  that  they  were  included  in  and 

intended  to  take  under  the  description  of  such  children,  for  whose . 

use  the  trustees  were  directed  to  hold,  as  directed  in  the  former  part 

of  the  will.     The  same  conclusion  follows  from  another  clause,  in 

which  the  testator  speaks  of  such  "  child,  sons,  or  daughters,  that 

comes  to  the  possession  of  his  estate  by  virtue  of  this  will."    I 

think,  it  sufficiently  appears,  that  when  the  testator  directed  his 

trustees  to  hold  all  his  real  and  personal  estate  to  the  use  of  such 

child,  or,  if  more  than  one,  to  the  use  of  such  children,  he  meant 

the  children,  sons  or  daughters,  of  Mrs.  Strong  and  Eliza  Griffith. 

The  next  point  is,  what  estate  the  sons  take  in  the  property  in 

question ;  and  first,  as  to  the  real  estate.    There  are  two  distinct 

clauses  in  the  will  declaring  that  the  daughters  shall  not  take  till 

after  the  failure  of  issue  male,  that  is,  till  after  the  failure  of  issue 

male  of  Mrs.  Strong  and  Eliza  Griffith,  according  to  the  decision  of 

the  House  of  Lords.    This,  then,  would  give  an  estate  tail  to  the 

sons  of  Mrs.  Strong  and  Eliza  Griffith :  Whitelock  v.  Heddon  and 

B.R. — VOL.  LXVII.  67 
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Peyton       Mandevilles  case.     Another  question  is,  whether  they  were  to  take 

HuGHBs.      in  moieties,  or  singly,  and  in  saccession ;  and  if  the  latter,  which 

of  the  branches  was  to  take  first.     I  think  it  was  the  intention  of 

the  testator   that   they   should   take   in   succession.     He    directs 

that  every   such    child    that    shall    take    his    estate    by  virtue 

of    his   will,    shall    inhabit    the    Barton    House,    and    make    it 

his    residence    and     place    of    abode.     He    also    directs    that 

[  *315  ]       *such  child  shall  take  his  surname  without  any  addition.     These 

provisions  are  inconsistent    with   the  sons  taking  in   moieties: 

they  indicate  an  intention  that  they  shall  take  and  enjoy  singly. 

This,  if  it  stood  by  itself,  would,  I  think,  be  conclusive,  as  far  as 

anything  can  be  considered  so  on  such  an  instrument  as  this.    But 

the  testator  says,  in  another  part  of  the  will  to  which  I  have  before 

adverted,  that  his  meaning  is,  that  if  Eliza  Griffith  marry  and  have 

issue,  she  and  her  children  shall  in  that  his  bequeathment  share 

equally  with  Mrs.  Sheen  Houghton  after  the  decease  of  his  two 

nieces.    This,  it  is  contended,  is  inconsistent  with  their  taking  in 

succession ;  but  it  is  justly  observed  by  Lord  Cottbnham,  that  this 

passage  cannot  be  taken  literally,  for  Eliza  Griffith  took  nothing  in 

those  estates,  and  her  children  would  not  take  equally  with  Mrs. 

Sheen  Houghton,  for  they  were  not  to  take  till  after  her  death. 

We  must  therefore  put  some  other  than  a  literal  interpretation  on 

the  sentence,  and,  if  it  will  bear  it,  a  construction  consistent  with 

the  other  parts  of  the  will ;  and  I  think  it  is  capable  of  the  sense  in 

which  it  was  read  by  Lord  Gottenham,  namely,  that  Eliza  Griffith's 

family  should  share  in  the  testator's  property  in  like  manner  with 

Mrs.  Sheen  Houghton.    This  would,  I  think,  be  satisfied,  by  giving 

the  sons  successive  estates,  and  postponing  the  daughters  of  Mrs. 

Strong  to  the  sons  of  Eliza  Griffith.    It  is  further  to  be  observed 

that  there  is  no  indication  in  any  part  of  the  will  of  an  intention 

that  the  property  should  be  divided  between  the  sons  of  the  two 

families,  nor  any  expression  that  tends  to  this  conclusion ;  and  the 

inference  is  the  stronger,  as  a  tenancy  in  common  is  expressly  created 

in  the  daughters.    I  agree,  therefore,  in  the  conclusion,  that  there 

is  sufficient  on  the  face  of  the  will  to  show,  that  the  testator 

intended  the  sons  to  take  singly,  and,  consequently,  in  succession. 

It  is  argued,  that  the  clause  as  to  the  name  and  residence  in  the 

Barton  House  does  not  imply  single  succession  or  enjoyment,  for 

it  applies  to  the  daughters  as  well  as  to  the  sons,  and  they  were  to 

take  as  tenants  in  common  ;  but  I  think  it  very  doubtful,  whether 

it  was  intended  to  extend  to  the  daughters.     The  clause  indeed 
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speaks  of  every  each  child ;  but  it  does  not,  as  in  some  other  petton 
passages,  say  in  addition  sons  or  daughters ;  and  the  provision  does  hughes. 
not  appear  to  be  easily  applicable  to  the  daughters,  much  less  to 
daughters  who  are  to  take  in  common.  It  was  also  suggested,  that 
the  clause  as  to  the  children  sharing  equally  applied  only  to  the 
daughters.  If  this  be  the  true  interpretation,  and  it  is  not  an 
inconsistent  or  unreasonable  one,  then  any  doubt  that  might  be 
raised  as  to  the  sons  taking  in  succession  would  be  removed ;  but 
this  construction  would  in  some  degree  weaken  the  force  of  the 
reasoning  as  to  the  sons  of  Eliza  Griffith  taking  under  the  will. 
There  is,  however,  I  think,  sufficient  independently  of  this  passage 
to  show,  that  they  were  intended  to  be  included.  The  next  question 
will  be,  which  branch  is  to  take  first ;  is  this  sufficiently  indicated 
by  the  will  ?  Mrs.  Sheen  Houghton  was  the  elder  niece,  and  if 
the  sons  were  to  take  in  succession,  I  think  it  reasonable  to  con- 
clude, in  the  absence  of  anything  to  the  contrary,  that  hers  were 
to  take  first.  In  the  sentence  which  I  have  considered  to  be 
imperfect,  the  testator  begins  with  the  male  issue  of  Mrs.  Houghton, 
and  throughout  the  will  she  is  always  mentioned  first.  I  think 
that  there  is  not  in  this  respect  that  uncertainty  that  would  render 
the  devise  void ;  and  in  no  other  respect  is  the  question  material, 
as  there  are  no  sons  of  Mrs.  Strong.  The  remaining  question,  and 
indeed  the  important  question  between  these  parties,  is  as  to  the 
personal  property.  The  trustees  are  directed  to  hold  the  real  and 
personal  estate  in  trust,  after  the  death  of  the  two  nieces,  ''  to  such 
child,  or  if  more  than  one,  to  the  use  of  such  children  in  manner 
following."  The  imperfect  sentence,  which  immediately  follows, 
mentions  only  land ;  but  it  is  imperfect,  and  no  safe  conclusion  can 
be  drawn  from  it.  The  testator  goes  on  to  say,  that,  after  failure 
of  male  issue,  the  whole  property,  both  real  and  personal,  was  to 
go  to  the  granddaughters ;  and  in  a  subsequent  clause  he  directs, 
on  failure  of  male  issue,  the  estates  real  and  personal,  the  whole 
property,  to  go  to  such  of  the  granddaughters  as  shall  be  then 
living,  as  tenants  in  common.  The  estates  are  thus  disposed  of 
together  throughout  the  will,  and  in  the  same  terms;  and  it 
follows,  therefore,  that  if  the  grandsons  would  take  estates  tail  by 
virtue  of  this  bequest  in  the  realty,  the  first  taker  would  take  an 
absolute  estate  in  the  personalty.  This  may  not  have  been  con- 
templated by  the  testator,  but  that  is  immaterial ;  it  is  a  consequence 
of  law  resulting  from  the  nature  of  the  property  to  which  the 
disposition  is  applied.     The  same  observation  applies  to  the  specific 

57—2 


1842.     CH.     7  JURIST,  815. 


[b.il 


Pbyton 

V, 
HUGHKS. 


gift  of  the  plate  and  fumitare  &c.  The  testator,  it  is  said,  never 
intended  to  give  all  the  personalty  absolutely  to  a  son,  when  he 
directed  certain  portions  of  it  to  be  enjoyed  by  such  son,  or  sons 
and  daughters,  who  shall  from  time  to  time  come  into  the  possession 
of  his  estates,  and  inhabit  the  Barton  House.  The  answer  is 
obvious.  The  testator  supposed  the  personalty  might  go  in  succes- 
sion like  the  real  estate ;  but  the  rule  of  law  is  otherwise,  and 
there  is  therefore  no  inconsistency  in  this  disposition.  I  may 
conclude  what  I  have  to  observe  on  this  will  by  repeating  the 
words  of  Lord  Hardwickb  on  a  similar  occasion  in  a  case  before 
him  :  "  I  have,"  he  says,  "  in  the  best  manner  I  could,  considered 
this  will,  but  of  all  the  wills  ever  made,  ever  under  consideration, 
it  is  in  many  parts  the  most  inconsistent,  repugnant,  and  the  most 
difficult  to  make  common  sense  of,  that  I  ever  met  with ;  all  the 
questions  being  occasioned  by  the  strange  inconsistent  penning." 
The  decree  therefore  must  be  affirmed ;  and  as  to  the  costs,  they 
must  come  out  of  the  estate. 


1843. 
WlQBAM, 

v.-c. 

[389] 


CHESTER  V.  POWELL. 
POWELL  V.  POWELL  (1). 

(7  Jurist,  389.) 

Assets — Application  of  personal  estate  bequeathed  in  exoneration  of  resl 
estates  descended. 

A  testator  carrying  on  business  in  oo-partnersliip,  by  his  will  gave  and 
bequeathed  his  moiety  in  the  partnership  stock,  crop,  goods  and  chattels, 
to  be  valued  at  a  fair  valuation,  to  his  four  brothers  and  sister,  to  be 
divided  share  and  share  alike,  paying  all  his  just  debts  which  he  owed. 
The  testator,  at  the  time  of  his  death,  besides  being  possessed  of  the 
partnership  property  mentioned  in  the  will,  was  also  seised  of  real  estates, 
which  were  subject  to  certain  mortgages  which  he  had  created  in  his  life- 
time. Upon  bill  filed  by  the  heir-at-law :  Held,  that  he  was  entitled  as 
against  the  legatees  to  have  the  personal  estate  of  the  testator  applied  in 
payment  of  the  mortgage  debt  in  exoneration  of  the  real  estate  descended. 

John  Powell,  by  his  will,  dated  the  9th  day  of  July,  1798, 
gave  aod  bequeathed  as  follows,  (that  is  to  say),  ''  I,  John  Powell, 
of  Newcastle,  in  the  parish  of  Clun  and  county  of  Salop,  farmer, 
do  make  this  my  last  will  and  testament,  in  manner  and  form 
following — First,  I  would  that  my  brothers  Matthew,  Pattishall, 
George,  and  James,  do  value  my  stock,  crop,  and  goods  and  chattels, 
of  whatsoever  kind  I  had  at  the  time  my  brother  Pattishall  came 
into  partnership  with  me,  and  also  to  value  the  stock,  crop, 
goods,  and  chattels  of  him  the  said  Pattishall  at  the  time  the 

(1)  Yiyage  v.  FuvBe  (185d)  20  Beav.  380,  24  L.  J.  Ch.  64;j. 
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said  partnership  took  place,  and  whatever  more  ariseth  in  the  Chester 
value  of  my  stock,  crop,  goods,  and  chattels,  than  of  him  powell. 
my  said  brother  Pattishall  at  the  commencement  of  the  said 
partnership,  then  my  said  brother  Pattishall  to  pay  interest  for 
the  same  from  the  said  time  of  partnership,  which  said  interest 
and  half  of  the  partnership  stock,  crop,  goods  and  chattels,  now 
upon  the  premises,  to  be  valued  at  a  fair  valuation,  which  said 
property  I  give  and  bequeath  unto  my  four  brothers  and  sister  to 
be  divided  share  and  share  alike,  paying  all  my  just  debts  which  I 
owe.  My  will  is,  that  my  brothers  above  mentioned  pay  unto  my 
sister  Mary  Powell  the  sum  of  51.  over  and  above  her  share ;  also, 
my  will  is,  for  my  said  brother  and  sister  to  pay  my  mother  out 
of  their  share  yearly  the  sum  of  808.  each  during  her  natural  life. 
I  do  hereby  nominate  and  appoint  my  two  brothers  Pattishall  and 
George  Powell  joint  executors  of  this  my  will  and  testament.**  The 
testator  died  on  the  18th  May,  1841,  and  the  will  was  duly  proved 
by  George  Powell,  the  only  executor  who  survived  the  testator.  The 
first  suit,  which  was  instituted  in  May,  1841,  was  a  common 
creditors'  suit,  and  the  bill  in  the  second  suit  was  filed  by  the  heir- 
at-Iaw  also  in  May,  1841,  stating,  amongst  other  things,  that  the 
testator  at  the  time  of  his  death  was  seised  of  real  estate,  which 
was  subject  to  certain  mortgages  created  by  him  in  his  lifetime ; 
and  praying  that  it  might  be  declared  that  the  plaintiff,  as  heir-at- 
law  of  the  said  John  Powell  deceased,  was  entitled  to  have  his 
personal  estate  and  effects  applied  in  a  due  course  of  administration 
in  payment  of  his  mortgage  and  other  debts,  and  to  have  his  real 
estates,  which  had  descended  upon  plaintiff  as  such  heir-at-law, 
exonerated  out  of  the  said  personal  estate  and  effects,  so  far  as  the 
same  would  extend  for  that  purpose.  One  decree  for  the  usual 
accounts  was  made  in  both  suits ;  and  upon  the  causes  coming  on 
on  further  directions,  the  question  argued  was,  whether  the  heir- 
at-law  was  entitled  to  have  the  residue  of  the  personal  estate  of  the 
testator  after  payment  of  debts,  funeral  and  testamentary  expenses, 
applied  as  against  the  legatees,  the  brothers  and  sister  of  the 
testator,  in  exoneration  of  the  real  estates  descended,  which  were 
subject  to  the  mortgages  mentioned  in  the  bill. 

BoupeUf  for  the  heir-at-law : 

It  is  clearly  the  intention  of  the  testator,  that  the  produce  of  the 
property  bequeathed  to  the  brothers  and  sister  should  be  applied 
in  payment  of  the  mortgages. 
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Chester  C.  C.  Berkeley,  for  George  Powell  the  executor,  and  one  of  the 

Powell.  legatees : 

The  testator  has  directed  nothing  more  to  be  done  than  what 
the  law  would  have  done  without  any  such  direction.  The  case 
therefore  is  the  same  as  if  no  such  direction  had  been  given. 

Bolt,  for  parties  entitled  to  legacies  charged  upon  the  property 
bequeathed  to  the  brothers  and  sister. 

The  Viob-Ghancbllob  : 

As  the  testator  directed  that  the  trustees  were  to  pay  all  his  just 
debts,  it  must  have  been  his  intention  that  they  should  pay  all  the 
mortgage  debts ;  and  therefore  the  heir-at-law  is  entitled  to  have 
the  produce  of  the  property  bequeathed  so  applied. 
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IN  THE  PRIVY  COUNCIL. 


In  the  Matter  op  GALLOWAY'S  PATENT  (1). 

(7  Jurist,  453—456;  S.  C.  1  Web.  P.  C.  724.) 

Upon  an  application  by  an  assignee  of  a  patent  for  a  prolongation  of  it, 
the  Committee,  for  the  protection  of  the  public,  will  require  proof  of  the 
petitioner's  title,  even  though  the  opposing  counsel  are  willing  and  offer  to 
admit  his  title. 

Upon  an  application  for  a  prolongation  of  a  patent,  the  invalidity  of  the 
patent  for  want  of  novelty  is  not  a  proi)er  ground  of  objection  ;  inasmuch 
as  the  prolonged  patent  does  not  stand  on  firmer  ground  than  the  original 
patent,  and  is  granted  subject  to  all  objections  which  could  be  made  to  the 
original  patent. 

In  a  case  where  the  evidence  tended  to  show  that  the  patent  article  in 
the  exact  form  described  in  the  drawings  attached  to  the  specification,  was 
not  at  the  time  of  the  application  for  a  prolongation  practically  useful ;  but 
where  it  was  clearly  proved  that  the  same  combination  of  parts  or 
mechanical  method  for  which  alone  the  patent  was  taken  out,  with  certain 
alterations  and  improvements  in  matters  not  included  as  parts  of  the 
invention,  was  of  great  practical  utility,  the  Committee  granted  a  prolonga- 
tion, although  there  was  no  patent  for  the  alterations  and  improvements, 
which  were  therefore  open  to  the  public,  and  yet  could  not  be  used  without 
infringing  the  prolonged  patent. 

In  calculating  whether  any  profit  has  been  obtained  through  or  by  means 
of  a  patent,  it  is  correct  to  deduct  in  the  first  place,  beyond  the  cost  price, 
a  fair  manufacturer's  profit  on  the  articles  sold;  and  the  mere pi'eference  of 
the  market  obtained  by  the  manufacturer  is  not  to  be  deemed  a  profit 
derived  from  the  patent. 

This  was  a  petition  of  James  Lancaster  Lucena  for  a  prolongation 
of  the  terms  in  two  patents  for  England  and  Scotland,  granted  in 
1829  to  Elijah  Galloway,  "  for  certain  improvements  in  steam 
engines,  and  in  machinery  for  propelling  vessels,  which  improve- 
ments are  applicable  to  other  purposes."  So  far  as  related  to  the 
improvements  in  the  machinery  for  propelling  vessels,  the  patent 
had  heen  the  subject  of  proceedings  both  at  law  and  in  equity  in 
the  years  1835,  1836,  and  1837  ;  some  of  which  ate  reported  under 
the  title  Morgan  v.  Seaward  (2).  The  patents,  as  they  originally  stood, 
were  for  improvements  in  steam  engines,  as  well  as  for  an  improved 
paddle-wheel ;  but  the  jury  in  the  case  of  Morgan  v.  Seaward  (2) 
found  that  part  relating  to  steam  engines  not  to  be  an  improve- 
ment, and  the  patent  was  held  in  consequence  to  be  altogether 
void ;  the  Judges  suggested  that  an  application  should  be  made  under 

(1)  Cited  by  Page  Wood,  V.-C,  in  Vict.  c.  57,  s.  25. 

Pmn  V.  Jack  (1867)  L.  R.  6  Eq.  81,85,  (2)  46  R.  R,  700  (Web.  P.  C.  166; 

37  L.  J.  Ch.  136,  17  L.  T.  407.    As  to  2  M.  <&  W.  544). 
extension  of  patents,  see  now  46  &  47 


1843. 
May  18. 

Lord 
Brouguam. 

Lord 
Campbell. 

WiGRAV, 

V..C. 

Sirs. 

LUSHING- 
TOX. 

[468] 
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In  re  Lord  Brougham's  Act  for  the  purpose  of  abandoning  thoae  parts  of 
Patent.  the  patent  relating  to  the  alleged  improvements  in  steam  engines, 
and  also  the  applicability  of  the  invention  to  other  purposes.  In 
December,  1838,  notwithstanding  considerable  opposition  from 
those  who  had  been  using  the  invention,  leave  was  obtained  from 
the  Attorney-General  for  England  and  the  Lord  Advocate  for 
Scotland,  to  enter  a  disclaimer  of  the  steam  engine  part  of  the 
patent  under  the  5  &  6  Will.  IV.  c.  83,  which  disclaimer  was  duly 
indorsed  upon  the  respective  patents  for  England  and  Scotland. 
As  respected  that  part  relating  to  paddle-wheels,  the  jury  in  the 
case  of  Morgan  v.  Seaward  had  found  in  favour  of  the  patentee ; 
that  part  had  not  been  disputed  since  the  entry  of  the  disclaimers 
under  the  above  Act.  Galloway,  the  original  inventor,  had  received 
96Z.  from  one  Morgan  as  in  full  for  his  invention ;  and  the  patent, 
though  taken  out  in  Galloway's  name,  was  paid  for  by  Morgan,  and 
was  transferred  to  Morgan  almost  immediately  after  it  was  granted. 
The  part  of  the  specification  relating  to  the  paddle-wheels  was  in 
the  following  words :  ''  I  the  said  Elijah  Galloway  do  hereby 
declare,  that  the  nature  of  my  said  invention  consists  in  an  improve- 
ment on  paddle-wheels  for  propelling  vessels,  whereby  the  float 
boards  or  paddles  are  made  to  enter  and  come  out  of  the  water  in 
positions  the  best  adapted,  as  far  as  experiments  have  determined 
the  angle,  for  giving  full  effect  to  the  power  applied.  And  I  do 
hereby  describe  the  manner  in  which  my  said  invention  is  to  be 
performed  by  the  following  description  thereof,  reference  being  had 
to  the  drawing  thereunto  annexed,  and  to  the  figures  and  letters 
marked  thereon."  ...  ''It  is  only  necessary  further  to  add, 
that  &c. ;  and  that  the  improvement  in  the  paddle-wheels  may 
be  applied  to  under-shot  water-wheels  as  well  as  for  propelling 
vessels  (i).  Now,  whereas  I  claim  as  my  invention  as  regards  my 
improvements  on  machinery  for  propelling  vessels,  the  mode  herein- 
before described  of  giving  the  required  angle  to  the  paddles  by 
means  of  the  rods  ghij  and  k,  the  bent  stems  marked  the  disc 
a  and  the  crank  b.    In  witness,  &c." 

Butt,  in  the  absence  of  the  Solicitor-Oeneral,  stated  the  case 
for  the  petitioner : 

Galloway  was  the  original    inventor,   but  Morgan  has  been 
proprietor  of   the  patent   from  the  beginning;   he  paid  all   the 

(1)  The  part  of  the  patent,  "which  improvements  are  applicable  to  other 
purposes,"  was  also  disclaimed. 
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expenses,  and  the  ^patent  was  immediately  assigned  to  him,  and  in  re 
mast  be  considered  as  his  from  the  beginning,  although  taken  out  patent. 
in  Galloway's  name.  In  July,  1880,  Morgan  assigned  one-fourth  [  ^^54  ] 
of  the  patent  to  the  petitioner  in  consideration  of  4,000Z.,  and  in 
1881  Morgan  assigned  the  residue  to  the  petitioner,  along  with 
some  other  property,  as  security  for  5,200Z.  In  February,  1882, 
Morgan  became  bankrupt ;  the  other  property  was  realised,  and 
the  petitioner  proved  under  the  bankruptcy  for  the  sum  of  8,4002. 
By  an  arrangement  with  the  assignees  of  Morgan,  the  petitioner 
became  the  sole  proprietor  of  the  patent  right,  but  Morgan  has 
been  throughout  sole  licensee  until  the  recent  bankruptcy  of 
Acraman,  Morgan,  &  Co.  Galloway,  the  original  inventor,  concurs 
in  this  application  for  an  extension  of  the  term,  and  has  signed  the 
petition  in  testimony  of  his  consent,  if  it  be  required  (i).  The  patent 
paddles  have  been  applied  to  several  vessels;  but  Morgan  will 
prove  that  he  derived  no  profit  attributable  to  the  patent,  and  the 
petitioner  has  received  nothing  excepting  a  few  sums  of  small  amount, 
and  the  sum  of  8002.  lately  obtained  from  the  Admiralty  for  a  license 
to  apply  the  patent  wheels  to  the  Victoria  and  Albert  Government 
steamer  now  building.  The  petitioner's  losses  by  the  sums  advanced 
and  not  repaid,  and  costs  at  law  and  in  equity,  amount  to  8,0002. 

Lord  Campbell  : 
Tou  had  better  explain  the  nature  of  the  invention. 

Lord  Brouqhah  : 

From  the  extraordinary  discretion  vested  in  the  Committee,  you 
must  not  only  show  want  of  profit  but  also  merits,  such  as  may 
induce  the  Committee  to  extend  the  patent.  If  the  invention  is  not 
highly  meritorious,  however  great  the  loss,  the  patent  could  not  be 
extended. 

Butt: 

We  can  produce  ample  evidence  of  the  utility,  and  the  point  was 
fully  gone  into  at  the  trial  in  Morgan  v.  Seaward.  The  Committee 
will  perceive  the  ingenuity  from  the  models. 

(1)  The  petition  stated,  that  the  him  entitled  to  in  respect  of  any  ex- 
petitioner  and  Gkdloway  the  original  tension  of  the  terms  which  might  be 
patentee  had  mutually  agreed  upon  granted  ;  and  in  testimony  thereof, 
the  amount  to  be  paid  by  the  petitioner  and  of  his  acquiescence  in  the  prayer 
to  Ghilloway,  as  a  compensation  for  any  of  the  petition,  had  subscribed  his 
claim,  right,  or  interest  which  her  name  thereto. 
Majesty  might  be  pleased  to  consider 
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In  re  LoBP  Bbouoham  : 

Oallowat*8 
Patent.  Does  the  opposition  go  on  the  ground  of  non-utility  ? 

HiU,  Q.C- : 
Yes ;  and  that  the  patent  is  void  on  the  ground  of  want  of  novelty. 

Lord  Bbouoham  : 

If  it  is  of  no  use,  why  not  let  the  parties  have  their  useless 
invention  a  little  longer  ? 

HiU: 
Though   useless  in    itself,  yet,  when  combined  with  further 
additions  and  improvements,  it  may  be  used  with  advantage. 

The  witnesses  were  then  produced  to  prove  the  petitioner's  title ; 
and  the  opposing  counsel  offered  to  admit  the  petitioner's  title. 

The  Committee  however  decided,  that,  for  the  protection  of  the 
public,  the  title  must  be  proved ;  and  the  subscribing  witnesses  to 
half-a-dozen  or  more  deeds  were  called  and  examined. 

Lord  Brougham  : 
The  petitioner  is  a  mere  assignee ;  is  he  within  the  Act  ? 

The  Solicitor-Oeneral  : 
It  was  so  decided  by  your  Lordships  in  RusselVs  Petition  for  the 
extension  of  Whitehouse's  patent. 

Lord  Brougham  : 

True,  I  remember.  The  words  of  the  Act  are  not  very  clear ; 
but  I  believe  the  Committee  thought  it  for  the  benefit  of  patentees 
that  the  assignee  should  represent  the  whole  merit  of  the  inventor. 

Witnesses  were  then  called ;  and  Mr.  HiU  proceeded  to  examine 
them  as  to  the  novelty  of  the  invention  at  the  date  of  the  patent. 

Lord  Brougham  (after  consulting  with  their  Lordships) : 

I  do  not  see  the  purport  of  this  examination.  If  the  Conunittee 
grant  a  renewal  of  a  patent,  it  is  only  a  renewal  or  prolongation  of  the 
original  right ;  it  cannot  be  either  better  or  worse  than  the  original 
right ;  we  grant  it,  subject  to  all  the  objections  which  can  be  urged 
against  the  original  patent :  it  cannot  stand  on  better  ground  than  the 
original  patent.    If  it  was  void,  the  extension  will  be  void  likewise. 

The  Committee  concurred  in  this ;  and  the  opposing  counsel  did 
not  press  that  part  of  their  case. 
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The  whole  of  the  evidence  tended  to  show,  that  no  person  would  in  re 
think  of  making  the  paddle-wheels  in  the  form  described  in  the  patent. 
drawing  attached  to  the  specification,  in  consequence  of  the  floats 
in  that  drawing  being  placed  entirely  beyond  the  connecting  rods 
and  the  perimeter  of  the  wheels,  and  consequently  so  weak  as  to 
be  wholly  unable  to  stand  rough  weather.  The  wheels,  after  a  few 
trials  made  soon  after  the  date  of  the  patent,  were  universally 
constructed  with  the  floats  partly  within  and  partly  without  the 
extremities  of  the  connecting  rods,  and  were  strengthened  in  a 
manner  not  contemplated  or  described  in  the  original  specification. 
A  great  improvement  had  also  been  made,  attributed  to  the  inven- 
tion of  one  Cave,  a  Frenchman,  by  which  the  wheels  were  given  a 
thorough  axle  in  place  of  a  broken  axle,  which  had  been  found 
another  great  cause  of  weakness  in  the  wheels  as  originally  con- 
structed. The  crank  at  the  centre  of  the  wheel,  and  the  rods  . 
attached  to  the  floats  were,  in  Cave's  improvement,  transferred 
from  the  interior  of  the  wheel,  so  as  to  be  placed  outside  the  wheel 
itself,  and  move  between  the  wheel  and  the  vessel,  instead  of  moving 
in  the  interior  of  the  wheel.  This  has  taken  away  much  of  the 
liability  of  the  wheels  to  break  in  rough  weather.  It  was  admitted 
on  all  hands,  by  all  the  witnesses,  that  no  person  would  now  think 
of  making  paddle-wheels  exactly  according  to  the  original  drawings 
attached  to  the  specification,  or  without  the  improvements  in 
Cave's  plan ;  and  that  Cave's  wheels  were  of  great  utility.  And  it 
was  also  admitted  by  the  opposition  witnesses,  and  indeed  it  was 
evident  from  the  models  produced,  that  Cave's  wheels  necessarily 
involved  the  use  of  the  same  mechanical  method  of  producing  the 
required  angle  of  entrance  and  emergence  of  the  floats  or  paddle- 
boards  into  and  from  the  water  for  which  the  patent  was  granted, 
although  some  of  the  witnesses  expressed  considerable  contempt  for 
the  wheels  as  described  in  the  drawing  attached  to  the  specification. 

Hill,  Q.C,  and  V.  Richards,  Q.C.,  in  opposition  to  the  petition : 

The  grounds  for  refusing  a  renewal  of  a  patent  are  two-fold : 
first,  want  of  merit  in  the  petitioners  ;  second,  want  of  merit  in  the 
patent  article  itself.  *  *  Supposing  that  at  the  beginning  the 
wheels,  as  described  in  the  specification,  could  have  been  in  any 
case  practically  applied,  which  is  at  least  very  doubtful,  it  cannot 
be  disputed  but  that  at  the  present  time  *they  would  be  utterly  [  •455  ] 
useless  without  the  improvements  that  have  been  desoribed  to  the 
Committee,    ♦    *     ♦ 
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In  re  SiB   S.   LUSHINGTON  : 

Galloway's 
Patent.  Your  argument  is,  that  the  patent  article  is  not  now  practically 

useful  without  the  improvements  that  have  been  made  in  it ;  and 

that  therefore  the  term  of  the  patent  ought  not  to  be  extended  so 

as  to  deprive  the  public  of  those  improvements,  without  which,  in 

the  present  state  of  steam  navigation,  the  principle  of  the  original 

patent  cannot  be  usefully  applied. 

HUl: 

Just  so.  The  original  merit  has  been  repaid  by  the  original 
patent.  ' 

Lord  Sbouoham: 

But  no  profit  whatever  has  been  made:  if  some  small  profit 
could  be  shown,  the  argument  might  have  some  validity;  there 
being  no  profit,  it  has  none. 

HiU: 

It  is  impossible  to  say  what  profit  might  have  been  made  if  the 
patent  had  been  correctly  taken  out  at  first.  It  grasped  at  too 
much  by  including  the  steam-engine  part,  and  the  patent  was  held 
at  law  void  altogether ;  and  now  the  time  lost  and  the  expense  of 
litigation  are  brought  forward  as  losses,  producing  merit,  and  giving 
title  to  a  prolongation. 

Lord  Brougham: 

I  put  that  question  to  Morgan  the  sole  licensee,  and  he  said,  that 
making  all  these  deductions,  he  did  not  think  there  was  any  profit 
whatever  made  beyond  a  fair  manufacturer's  profit  on  the  article 
sold.  He  gave  his  evidence  in  a  most  candid  and  satisfactory 
manner.    I  never  saw  a  case  clearer  as  to  want  of  any  profit 

HiU: 

My  argument  is  against  now  extending  the  patent,  because  it  is 
not  now  practically  useful  in  its  original  form.  We  cannot  tell 
what  might  have  been  the  case  as  to  profit,  in  circumstances  which 
have  not  occurred,  or  if  the  patent  had  been  taken  out  at  first 
correctly.  The  patent  was  at  first  altogether  void  at  law.  The  law 
was  altered,  and  the  patentee  has  obtained  the  benefit  of  the  change 
from  December,  1888 ;  but  is  this  to  be  now  brought  here  as  a 
merit  for  the  prolongation  of  an  invention  published  in  1829,  which 
by  itself  is  not  now  practically  used,  and  which  can  only  operate,  if 
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prolonged,  to  interfere  with  the  public  use  of  another  and  improved        in  re 
invention,  which  is  of  great  use  ?    ♦     *     *  Patent. 

The  Soltcitar-Generalf  in  reply.    *    *    * 

Lord  Bbouoham  delivered  judgment: 

He  did  not  think  it  could  be  said  that  the  Committee  had  had 
any  conflicting  evidence  before  it.  The  only  point  upon  which  any 
difference  existed  was  as  to  the  form  of  the  fourth  set  of  paddle- 
wheels,  which  were  applied  to  the  Government  steamer  the  Con/lance^ 
which  was  the  first  vessel  to  which  Galloway's  patent  wheels  were 
applied.  The  first  three  sets  had  been  made  in  the  form  pointed 
out  in  the  drawings  attached  to  the  specification,  with  the  whole  of 
the  float-boards  beyond  the  perimeter  of  the  wheels  and  beyond  the 
connecting  rods,  and  they  had  given  way,  and  the  Admiralty  had 
refused  to  pay  for  them.  One  witness  stated,  that  the  fourth  set 
had  the  float-boards  on  a  different  principle,  partly  within  and 
partly  without  the  extremity  of  the  connecting  rods;  but  Mr. 
Morgan,  who  made  the  wheels,  stated,  that  they  were  the  same  as 
the  former  ones  in  that  respect.  This  fourth  set  were  sent  on  a 
trial  voyage  to  Corfu  and  back,  and  had  answered  satisfactorily, 
and  the  Admiralty  had  paid  him  for  them.  Mr.  Morgan,  in  all 
respects,  gave  his  evidence  in  a  most  candid  and  satisfactory  manner, 
without  exaggeration  as  to  the  merits  of  the  machine ;  and  it  is 
probable  that  he  is  in  the  right  on  this  point,  although  the  other 
witness  said  he  thought  the  fourth  set  was  differently  made,  as 
to  the  paddle-boards  being  partly  within  and  partly  without  the 
perimeter  of  the  wheels,  or  the  termination  of  the  connecting  rods. 
With  this  exception,  there  was  no  conflicting  evidence ;  but  it  is  to 
be  observed,  that  the  difference  between  having  the  floats  outside, 
and  having  the  floats  partly  inside  and  partly  outside,  forms  no 
part  of  the  patent.  The  patent  is  taken  out  for  the  particular  mode 
and  manner  of  making  the  floats  enter,  the  water  at  one  particular 
angle,  and  come  out  at  a  similar  angle,  so  as  to  give  the  greatest 
power  and  resistance  where  it  is  most  wanted ;  something  similar 
to  the  feathering  of  oars.  It  is  certainly  clear,  that  improvements 
have  been  made  in  the  method  of  applying  the  original  invention 
upon  that  described  in  the  drawings  attached  to  the  specification; 
and  it  must  be  admitted,  that  no  one  would  now  use  wheels  of  the 
exact  form  originally  contemplated  in  the  specification ;  but  I  do 
not  see  that  that  circumstance  forms  a  reason  for  depriving  the 
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In  re  patentee  of  the  benefit  of  his  invention.  If  a  man  improves  upon 
Patent.  Tot^J  patent,  that  does  not  give  him  a  right  to  use  my  patent,  although 
it  may  be  clear  that,  after  the  improvement  is  known,  no  one  would 
[  *456  ]  "^use  my  patent  without  the  improvement ;  nor  can  it  be  said  in 
this  case  that  the  improvements  should  deprive  the  patentee  of  any 
title  he  may  have  to  his  particular  mode  of  effecting  the  object,  viz. 
of  making  the  floats  enter  and  emerge  at  the  particular  angle  required. 
Some  difference,  more  apparent  than  real,  appeared  to  exist  between 
some  of  the  witnesses,  as  to  the  utility.  Some  of  the  witnesses  for 
the  opposition  seemed  to  labour  under  considerable  excitement  on 
the  subject  of  the  patent ;  so  much  so,  that  one  of  them,  in  answer 
to  a  very  simple  question,  said  ''  he  never  saw  such  an  attempt  at 
mechanism  in  his  life; "  but  the  evidence  of  Mr.  Morgan  was  given 
in  a  very  creditable  manner,  and  was  more  satisfactory ;  and  the 
evidence  of  Captain  Kennedy,  who  commanded  the  Government 
steamer  the  Spitfire  in  the  West  Indies  in  the  hurricane,  which 
he  described,  seems  to  be  conclusive ;  and  the  Committee  feel  no 
doubt  as  to  the  utility  of  the  invention.  All  the  witnesses  also 
agreed,  that  the  patent  wheels  got  rid  of  the  vibration,  which  is 
such  a  disagreeable  accompaniment  to  steam-boat  travelUng;  so 
much  so,  that  many  persons  of  delicate  constitutions  cannot  even 
travel  in  that  manner,  as  I  can  state  from  my  own  knowledge ;  and 
this  is  certainly  a  very  considerable  public  benefit.  The  evidence 
as  to  no  remuneration  having  been  obtained  from  the  patent  was 
also  very  clear.  The  profit  made  was  not  greater  than  a  fair 
manufacturer's  profit  upon  the  articles  sold ;  and  in  this  case,  as 
too  often  happens,  the  patent  appears  to  have  given  at  the  utmost 
nothing  beyond  the  preference  of  the  market  to  the  manufacturer. 
Under  all  the  circumstances,  the  Committee  are  of  opinion  that  the 
patent  should  be  extended  for  the  period  of  five  years  from  the 
termination  of  the  existing  patent,  and  will  so  report  to  her  Majesty. 
The  Committee  do  not  think  proper  to  charge  any  of  the  petitioner's 
costs  upon  the  opposing  parties. 


18*2.  THORNEYCEOFT  v.   CROCKETT. 

Feb.  26. 
Ig43  (7  Jurist,  712—716 ;  afPcL  2  H.  L.  C.  239.) 

July  22'  [The  decision  of  the  Vice-Chancellor  was  affirmed  in  the  House 

of  Lords,  August  21,  1848;  see  2  H.  L.  C.  2&9,  to  be  dealt  with 

v.-c.    '  ii^  a  future  volume  of  the  Revised  Reports.] 
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5. Iron  mines — Covenant  to  work  mines — Ingredients 

not  procurable  on  demised  premises — ^Boyalties— Payment  into  Court — 
Measure  of  damages.    Foley  y.  Addmlroohe 540 

6.  Custom  of  the  country — ^Away-going  crops,  sale  of— Trespass 

— Possession  of  land.     OrijffUhs  v.  PuUston 646 

7.  I>emise    of  pasture  land  —  XJse    and   occupation  —  Implied 

warranty— I>eath  of  cattle  from,  poison.    Sutton  y.  Temple  .    255 

8.  Distress  for  rent — ^Wrongftil  distress — Distraint  on  goods  of 

another— Liability  of   landlord— Batification — Trover.     Lewie  t.  Read 

828 

9.  Farming   agreement  —  Manure — Valuation — Custom    of  the 

country — ^Written  agreement  excluding  custom.    Clarke  y.  Boyeton  .    806 

10.  Fixtures — Machinery — Trade  fixtures — Iron  mines — Covenant 

— ^Removal  of  fixtures — Disturbance  of  brickwork.    Foley  y.  Addenbrooke 

540 

11.  Surrender   of  tenancy — Surrender   by  operation  of  law— 

— ^Acceptance  of  new  lease — Surrender  by  deed  unnecessary — Estoppel. 
Lyon  y.  Beed 593 

12.  XJse  and  occupation— Tenants  in  common — Sale  of  house — 

One  tenant  in  common  continuing  to  occupy  after  sale — Bight  of  pur- 
chaser to  sue  for  use  and  occupation.     Tew  y.  Jonea    ....     503 

13.  Demise  of  house  and  garden  ground — Implied  warranty 

— ^Nuisance — House  unfit  for  habitation.    Hart  y.  Windsor  .     266 

14.  Land  taken  for  parochial  purposes  —  Agreement  for 

lease — Land  taken  jointly  by  overseers^  churchwardens  and  surveyors 
of  highways — Personal  liabUity  of  overseers.     Uthwatt  y.  Elkins    .    810 

15.  Mortgage — ^Action  by  mortgagee — Mortgage  operating 

as  attornment — Notice — Tenant  from  year  to  year — New  agreement 
with  mortgagor.    Burrowes  y.  Qradin 853 

LANDS  CLAUSES  ACTS — Compensation— '* Arrangement" — ^Finding 
of  Jury — ^Parol  evidence.    Manning  y.  Eastern  Counties  By,  Co,      .  318 

LIBEL.    See  Defamation. 

LICENCE — Trespass — False  imprisonment — Bemoval  from  racecourse 
— Grant  and  licence — Parol  licence  coupled  with  interest — Ticket — 
Bevocation — Justification.     Wood  y.  Leadbitter 831 

LIMITATIONS  (STATUTE  OF)— 1.  Charity  suit— Claim  to  property 
of  charity — Express  trust— Beal  Property  Limitation  Act,  1838,  s.  25. 
Att.'Oen,  y.  Flint 26 

2.  Promissory   note — Acknowledgment  in  writing — Account — 

Arrangement  between  maker  and  payee— Set-off— Subsequent  indorse- 
ment for  value.     Cripps  y.  Davis 292 

3.  Executor,    payment   by — Payment  of  interest  by  one 

executor— Allowance— Settled  account  dealing  with  other  matters — 
Evidence — Payment  not  made  in  representative  character.  Schohy  y. 
Walton 414 

58* 


918  INDEX. 

LIMITATIONS  (STATX7TE  0F)--4.  Title  of  Crown  to  ] 
posseMion— Entire  manor  in  charge  of  Crown— Erection  of  l>ixUcli 
by    individuals  —  Burning    of  limestone    and  sale  of  lime.        Z><j^ 

William  IV.  v.  BoberU 

5.  TniBt — Marriage  settlement — Adverse  possession — Presus 

tion — Possession  of  cestui  que  trust  is  possession  of  trustee    axxd 
not  interrupted  by  death  of  cestui  que  trust.    Parker  y.  Carter 

MANDAMUS.     See  Poor  Iiaw,  3,  4. 

MARKET  —  Grant  —  Implied  right  in  grantee  to  prevent    sale 
marketable  articles  in  shops — Custom.    Mayor  of  Mcuxlesfidd  ^v.  Ohapm^ 

2- 

MINE — Coal  mine — Lease — Covenant,  breach  of— Covenant  to  ^v-oi 
fixed  quantity  of  coal  in  each  year — Mine  practically  exhansted- 
Impossibility  of  raising  stipulated  quantity.  MarguU  of  Bute  v.  Thompst^ 

6H 
And  Bee  Landlord  and  Tenant,  5. 

MISTAKE.    See  Will,  3,  13,  14. 

MOBTGAGE — 1.  Action  against  tenant — ^Attornment — ^Use  and  occu- 
pation.   See  Landlord  and  Tenant,  15. 

2.  Collateral   security  —  Life    policy  —  Set-ofll      See  Insurance 

{Life),  1. 

3.  Foreclosure— Costs  —  Additional  costs  occasioned  by  mort- 
gagee— Trustee — Disclaimer.    Philipa  v.  Daviee S&S 

4.  Leaseholds — Tenant  fbr  life— Purchase  of  mortgage  aflbcting 

inheritance — ^Assignment  to  third  party — Further  advances  by  mort- 
gagee for  payment  of  ground  rent— 4EUilvage  creditor — Priority.  Hill  y. 
Browne 215 

5.  Priority— Deed  of  assignment — Subsequent  mortgage  of  Amd 

—Notice.    Holt  v.  Dewell 131 

6.  Bedemption  suit — Costs — Tender  of  sum  in  excess  of  amount 

found  due  to  mortgagee  before  suit  instituted.    BoberU  y.  WiUiami  .      25 

PABTITION— Of  copyholds.    See  Copyhold,  2. 

PATENT— 1.  Extension  of  grant — Evidence  of  title — Question  of 
validity  for  want  of  novelty  cannot  be  raised — Practical  utility— Profit. 
In  re  Galloway's  Patent 902 

2.  Infringement — Specification — Process  of  manufacture— Use  of 

equivalent  substances— Colourable  variation.    Heath  v.  Unwin       .    742 

3.  Validity  recognised  by  persons  infringing— Estoppel. 

Mimtz  Y.  Oren/ell       .         .         . 872 

4.  Licence,    validity   of— Licence    not   under  seal— Oontract— 

Estoppel.     Chanter  v.  Dewhuret 481 

PAYMENT— Appropriation  of— Money  paid  to  bankers  to  meet  bill  of 
exchange  —  Non-compliance  with  instructions  —  Dishonour  of  bill  ~ 
Breach  of  contract — Measure  of  damages.    Hill  v.  Smith  .       .      .   436 

PENALTY.    See  Bevenue,  1. 

PEBPET UlT  Y— Void  power.    See  Will,  15. 
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PLEADING.  See  Bill  of  Exchange  and  Promissory  Note,  6,  8; 
Contract,  2;  Copyright;  County  Court;  Landlord  and  Tenant,  3; 
Principal  and  Surety,  2,  3. 

POOB  LAW— 1.  Overseers,  personal  liability  of— Land  taken  for 
parochial  pxuposes — ^Agreement  for  lease — Land  taken  jointly  by  over- 
seers, churchwardens  and  surveyors  of  highway s— Use  and  occupation. 
Uthwatt  V.  Elkins \ 810 

2.  Parish   property  —  Churchwardens  and  overseers  —  Suit   in 

quasi-corporate  capacity— Pleading— Description  of  plaintiff.  Ward  v. 
Clarhe 472 

3.  Bemoval  of  pauper— Order  of  removal — Notice  of  appeal — 

Costs  of  maintenance — Mandamus.    E.  v.  Justicea  of  Monmouthshire  .    851 

4. Appeal — Entry  on  record— Error — Erasure  of  entry 

— IMCandamus.    Ex  parte  Overaeera  of  Ackworth 865 

POWER — 1.  Execution  —  Marriage  settlement  —  Power  to  wife  to 
appoint  by  will — ^Appointment  to  husband  by  deed  poll,  attested  as 
deed  and  registered.     Marjorihanka  y.  Hovenden 171 

2.  Special    power  —  Appointment   to   son  —  Fraudulent 

appointment  —  Stipulation  for  appointor's  own  benefit.  Jackaon  v. 
Joxkaon 187 

And  aee  Will,  15. 

PBACTICE — 1.  New  trial— lyectment  — Several  defendants  —  New 
trial  as  to  some  defendants — Bule  nisi — Service  of  rule.  Doe  d.  Dudgeon 
T.  Martin 824 

2.  Parties — Trust — Purchase  by  trustee — Suit  by  one  of  several 

cestuis  que  trust  to  set  aside  sale — Joinder  of  remainder  of  cestuis  que 
trust.     Boherta  v.  Tuaatall 54 

3.  Service  of  writ— Substituted  service — Trust — Trustee's  where- 
abouts not  known — Substituted  service  ordered  on  defendant's  solicitor, 
who  had  acted  in  trust  matters.    Hornby  v.  Holmea    ....      70 

4.  Stay  of  proceedings — Action  brought  by  solicitor  without 

client's  authority — Costs  against  solicitor.    Huhhart  v.  Phillipa        .    797 

PEINCIPAL  AND  AGENT— 1.  Authority  of  broker— Sale  of  goods- 
Omission  of  condition  in  sold  note.     See  Sale  of  Ooods,  3. 

2.  Factor— Pledge  of  principal's  goods  to  cover  agent's  debt — ^Bill 

of  exchange — Payment — Protected  transaction — Factors  Act.  Learoyd 
V.  Bobinam 470 

3.  Husband  and  wife — Agency  of  wife — Scope  of  authority — 

Nature  of  orders  given — Evidence.    Lane  v.  Ironmanger  .    647 

PEINCIPAL  AND  SX7BETY— 1.  Contribution  between  co-sureties — 
Action  for  money  paid — ^Warrant  of  attorney— Execution — Costs.  Kemp 
V.  Finden 384 

2.  Discharge  of  surety — ^Alteration  of  instrument — Affixing  seals 

after  signature— Pleading.    Davidaon  y.  Cooper 638 

3.  Guaranty— Promise  to  answer  for  default  of  another— Guaranty 

of  contract — Option  to  take  shares — Agreement  to  carry  over  shares 
without  knowledge  of  defendant— Statute  of  Frauds— Pleading.  Bar- 
greavea  v.  Paraona 728 

PBOMISSOBY  NOTE.    See  Bill  of  Exchange  and  Promissory  Note. 
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BAILWAY— Compensation— Trespass.    See  Lands  Olauses  Acts. 

BB8TRAIKT  OF  TSADE.    See  Contract,  4,  5. 

BEVEKUB— 1.  Customs  —  Penalty— ZUe^al  unshipment  of  ^oods — 
Evasion  of  duties  —  Fraud  —  Knowlede^e  of  defendsnt — Conviction  — 
Liability  of  partner.    B.  y.  Dean 248 

2.  Stamp    duty  —  Agrreement    for    lease.      See   Landlord    and 

Tenant,  1. 

3.  Agreement   for   sale — Contract  to  sell  seams  of  coal — 

Conveyance  —  Interest   in  land — ^Ad   valorem   duty  —  Stamp    Act  — 
Evidence.    PhilUpe  y.  Morrieon 468 

4.  Examined  copy  of  Court  rolls — ^Admissible  in  evidence 

without  stamp.    Doe  d.  Burrowe  y.  Freeman 494 

5.  Promissory  note — ^I.  O.  XT. — Acknowledgment   of  debt 

and  promise  to  pay  interest.    MelancUe  y.  Teaedale      ....     572 

SALE  OF  GOODS  — 1.  Acceptance  —  Part  of  goods  already  manu- 
factured at  time  of  contract — ^Delivery — Entire  contract — ^Part  per- 
formance— Statute  of  Frauds.    Scott  y.  Eastern  Counties  By.  Co.  .        .    244 

2.  Auction,  sale  by — ^Particulars  of  sale — ^Description  in  catalogue 

— ^Parol  variation — Statement  by  auctioneer.    Eden  y.  Blake  .    757 

3.  Authority  of  broker — Condition  as  to  quality — Omission  of 

condition  in  sold  note — Memorandum  in  writings-Statute  of  Frauds. 
PiUs  y.  Beckett 798 

4.  Sale  by  agent  after  death  of  shipper — ^Administrator— Batifi- 

cation.    See  Executor  and  Administrator,  3. 

And  see  Bankruptcy,  4. 

SET-OFF.    See  Bankruptcy,  6;  Contract,  6. 

SEWERS — Statute,  construction  of— Property  in  land — Lands  under 
''view,  cognisance  or  management"  of  Commissioners — Sewers  Act, 
1888,  s.  47.     Siracey  y.  Nelson 419 

SHERIFF  —  1.  Action  against  —  False  return  —  Two  writs.  See 
Execution,  2. 

2.  Fees — ^Levy — Percentage  on  whole  proceeds  of  sale — ^Year's 

rent — Extra  expenses.     Davies  y.  Edmonds 242 

3.  Trespass— Forcible  entry — Ca.  sa.— Reasonable    suspicion — 

Justification — Misdirection — New  triaL    Morrieh  y.  Murrey  •    505 

SHIP  AHD  SHIPPINGS— 1.  Charter-party— Vessel  to  proceed  to 
loading  port  to  be  indicated  by  charterer — Breach  of  covenant— Refusal 
to  allow  vessel  to  sail  to  port  of  loading — ^Place  of  loading  not  indicated 
by  charterer — Condition  precedent.     Ikie  y.  Hackett    ....    465 

2.  Freight — Sale  of  goods  by  master— Cargo  damaged  by  stress 

of  weather — Sale  of  necessity — Freight  pro  rata.     Vlierboom  y.  Chapman 

582 

SOLICITOR— 1.  Costs— Taxation  of  costs — Payment  by  promissory 
note— Time  limited  for  taxation  runs  from  payment  of  note.  In  re 
Harries 499 

2. Taxation  after  verdict— <<  Special  circumstances"— 

Circumstances  known  to  defendant  before  action.    In  re  Whicker     .    726 
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SOLICITOR— 3.  Costs—Infant— Next  friend— Solicitor  ordered  to  pay 
costs.     See  Infant,  2. 

4. Lien — Execution — Trespass.    See  False  Imprisonment. 

5.  Privilege  —  Arrest  —  Attendance    on    arbitrator  —  Provision 

that  submission  may  be  made  a  rule  of  Court — Delay  in  applying  for 
discharge— Costs.     Webb  y.  Taylor 858 

6. Mesne  process — Solicitor  going  abroad— Application 

for  discharge  to  Judge  at  chambers — Disclosure  of  only  one  ground  of 
privilege — Further  ground  of  claim  on  subsequent  application.  Flight 
V.  Cook 862 

And$ee  Practice,  3,  4. 

SPECIFIC  PEBFOBMANCE— Municipal  corporation— Covenant  to 
build  market — Subsequent  performance — Petition— Facts  subsequent 
to  answer.    Frite  v.  CorporcUioti  of  Penznnce 142 

And  see  Copyhold,  2. 
STAMP  DTJTT.    See  Bevenue,  2—5. 
STATUTE— Construction  of.    See  Canal. 

TENANT  FOB  LIFE  — 1.  Leaseholds  — Mortgage  — Assignment— 
Further  advances— Priority.    See  Mortgage,  4. 

2.  Timber,  account  of.    See  Will,  15. 

TIMBEB.     See  Will,  15. 

TOLLS — ^Exemption.    See  CanaL 

TBESPASS— 1.  Assault  and  false  imprisonment — Forcible  removal 
from  racecourse — Parol  licence  coupled  with  interest — Bevocation — 
Justification.     Wood  v.  Leadbitter 831 

2.  Forcible  entry — Sheriff's  office — Entry  under  ca.  sa. — ^Beason- 

able  suspicion  —  Justification  —  Misdirection  —  New  trial.  Morrish  y. 
Murrey 505 

And  see  Bankruptcy,  1 ;  Ecclesiastical  Law. 

TBOVEB — 1.  Stolen  goods — ^Innocent  buyer — Thief  not  prosecuted — 
Pleading.     White  y.  Sjpettigue 753 

2.  Wrongful  distraint — Distress  for  rent — Sale  of  another's  goods 

— Liability  of  landlord — Batification.    Ltwi$  y.  Read         .        .        .    828 

TBXJST  AND  TBTJSTEE— 1 .  Breach  of  trust— Direction  to  invest— 
Non-investment — Funds  permitted  to  remain  in  hands  of  one  trustee 
at  interest — Trustees  charged  amount  of  trust  fund  with  interest,  but 
not  with  value  of  stock  which  might  have  been  purchased.  Shepherd  y. 
Moule 138 

2.  Investment — Loss  through  failure  of  bankers — Direction 

to  bankers  to  invest — Neglect  to  make  inquiries  as  to  carrying  out  of 
order — Laches.     Challen  y.  Shippam 151 

3.  Costs — Befusal  of  trustees  to  transfer  fund — Fund  transferred 

to  trustees  by  unmarried  woman — Subsequent  marriage— Loss  of  letter 
containing  terms  of  trust — Befusal  of  trustees  to  re-transfer  fund 
without  sanction  of  Court  —  Unnecessary  proceedings.  Pen/old  y. 
Bouch 65 

4.  Disclaimer  by  trustee.    See  Mortgage,  3. 


922  INDEX.  [R.B. 

TBXJ8T  AND  TBXJBTEB — 5.  Creation  of  truBt^Volimtary  covenant 
under  seal— -Covenant  with  tnisteee  to  pay  sum  of  money  for  benefit 
of  third  persons  —  Enforcement  by  beneficiaries  against  estate  of 
covenantor.     Fletcher  v.  Fletcher 6 

6.  Possession  of  cestui  que  trust  under  trusts  of  settlement  is 

possession  of  trustee.    Parker  v.  Carter 100 

7.  Trust  fund  —  Stock  —  Transfer  into  Court — Application  by 

person  entitled  to  continent  interest  in  fund — Application  opposed  by 
all  parties  having^  vested  interests — Transfer  of  entire  fund.  BartUtt  v. 
BarOeU 168 

VEKDOB  AND  PUBCHASSR  —  Specific  performance  —  Contract 
entered  into  by  vendor  while  in  prison — Unfair  advantage.  BrinkUy 
V.  Hann 214 

WABKANT  OF  ATTOBNET— Co-surety— Contribution— Action  for 
money  paid — Costs  of  execution.    Kemp  y.  Finden     ....    384 

WATSBC0T7BSB— Well— Water  intercepted  by  mining  operations  on 
adjoining  land — ^Bight  of  action  against  adjoining  landowner.  Acton  v. 
BlundeU 361 

WILL — 1.  Charity,  giffc  to  —  Mistake  —  Misdescription — '^Hoxton 
Academy" — No  institution  answering  description  at  date  of  codicil 
— Name  assumed  by  another  institution  not  occupying  same  premises 
— Lapse.    Let  v.  Pain 41 

2.  Children— Grandchildren — Grandchildren  taking  per  stirpes 

— ^Period  of  distribution.    Armstrong  v.  Stockham         ....    883 

3.  Class,  giftto— Mistake— «  The  three  sisters  of  A."— A.  having 

more  than  three  sisters— Bejection  of  word  <<  three  " — Belease  by  one 
sister  to  other  three.    Lee  v.  Pain 41 

4.   Devise — Ambiguity — Devisees    indicated   by  initial  letters 

only— Directions  in  will — Parol  evidence — Key  to  letters  on  separate 
card.     Clayton  y.  Lord  Nugent 660 

6.  Contingency — Portions — ^Younger  children— Estate  tail. 

Quicke  V.  Leach * 574 

6.  Estate    for    life  —  Contingent   remainders — Vesting  — 

Devesting  of  alternative  limitations.    FesUng  v.  Allen       .        .        .339 

7.  Mixed  gift  of  realty  and  personalty — Estate  tail — '<  Issue 

male  " — ^Absolute  interest  in  personalty.     Peyton  y.  Hughes       .        .    886 

8.  Executor  —  Annuity  —  Becompense  for  receiving  rents  and 

keeping  accounts  of  estate — Duration  of  annidty.    Eenrion  v.  Bonham 

229 

9.  Leaseholds — Conversion — Tenant  for  life  and  remainderman 

— Besidue — **  Bents  and  profits."    Pickup  y,  Atkinson        .        .        .163 

10.  Legacy  —  After-born  children  —  Giffc  to  granddaughters  — 

Granddaughters  bom  after  testator's  decease.    Peyton  y.  Hughes      .    886 

11.  Cumulative  or  substitutional  —  Legacies  by  different 

instruments  to  same  legatee  —  Presumption  —  Extrinsic  evidence  — 
Distinction  between  legacies  to  strangers  and  those  to  children.  Lee  y. 
Pain        ...  41 

12. Gift  for  life,  with  giffc  over  on  failure  of  issue — ^Death  of 

legatee  in  testator's  lifetime  leaving  issue — Implication— Costs.  Cooper 
y.  Pitcher 136 
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WILIr— 13.  Mistake— Misdescription  of  legratee— Gift  to  <<  Miss  S.  J."— 
No  person  answering:  description — Mrs.  8.  J.  and  her  daughter  F.  A.  J. 
— ^Daughter  F.  A.  J.  held  entitled.    Lee  v.  Pain 41 

14.  Misdescription  of    property  —  Charge    of    legacies  — 

Parcels — Words  appearing  to  include  property  not  testator's  own — 
Other  estate  to  which  description  applicable.    Parker  y.  Carter        .     100 

13.  Power— Perpetuity — Statute  of  Limitations — Tenant  for  life 

— Timber,  account  of— Mines  and  minerals.    Ferrand  v.  Wileon       .      70 

16.  Republication — Codicil— Devise— After-purchased   estates — 

Wills  Act,  1887,  s.  24.     Doe  d.  York  y.  Walker 427 

17.  Residuary  devise — Trust,  for  conversion  into  freeholds  and  to 

entail  on  son  of  devisee — Freeholds  devised  in  specie — Settlement  in 
tail — XJltimate  reversion  in  fee  undisposed  of.     Tenneni  y.  Tennent  .     205 

18.  ^'Besiduary  legatee  of  all  my  property" — Subsequent 

words  suggesting  limitation  of  interest — Beneficial  interest  in  real 
estate.     Warren  v.  Newton 224 

19.  Specific  legacy — Direction  to  raise  sum  out  of  real  estate — 

General    charge    of  legacies    on   personalty — Exemption  of   specific 
legacy  from  aid  from  personal  estate.     Dickin  v.  Edwards  ...      66 

20.  Vesting  of  legacy — Gift  to  daughter  at  dl  or  marriage — 

Charge  on  freeholds  and  term  for  years — Death  of  legatee  under  21 
and  immarried.    In  re  Hudsone 169 

21.  Vesting,  time  of— Residue — Gift  to  class  after  life  estate — 

Not  essential  that  member  of  class  should  survive  tenant  for  life. 
Packham  v.  Gregory 98 

WORDS— '<  Issue  male."    See  Will,  7. 

"  London."    See  Contract,  4. 
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